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PRIVY COUNCIL 
Appeal from the Federal Oourt of India 
January 18, 1940 
Viscount MauGcaam, Loep PORTAR AND 
Sır Gnoragr RANKIN 
HORI RAM SINGH—APPELLANT 
VA TRUS 
Taa KING-EMPEROR—RESPONDENT 
Privy Oounctl — Practice — Appeal from Federal 
Oourt of India ~Leave to appeal—Point technical 
and of no use in future—Leave refused. 
‘. An appeal from the Federal Oourt woald not lightly 
be admitted by the Board, and should only be ad- 
mitted if it arises in a really substantial case. 
Where the matter was one concerning the construc- 
tion of a very exceptional section which would have 
no application in- the fature, and it wasa technical 
po and the Board had before it the view of the 
ederal Oourt with regard toitand, having regard 
to.all the circumstances of the oase and the ingenious 
argument which had been presented to them, their 
| Lordships did not think that it wasa casein which 
they would advise His Majesty to grant leave to 
appeal. 


_ Messrs. R. Gibson, K. C. and C. J. 
Colombos, for the Appellant, 


' Messrs, G. D. Roberts, K. C. and W. 
Wallach, for the Respondent, 


Viscount Maugham.—Their Lordships 
do not require to hear Counsel for the 
Orown. 

- This is an application for special leave 
to appeal in forma pauperis from a judg- 
ment of the Federal Oourt of India, and 
it has the distinction of being the first 
application for such leave from that Oourt. 

The question which arises is as to the 
true construction of s, 270, sub-s. 1, of the 
Govt. of India Act, 1930. It is in thease 
terms: “No proceedings, civil or criminal 
shall.be instituted against any person in 
respect of any act done or purporting to be 
done in execution of his: duty as a servant 
of the Crown in India or Burma before 


187-1 & 2 i 


* Solicitora for 


the relevant date”, which is April l, 
1937, “except with the consent” putting it 
shortly as applying to this particular 
case, “of the Governor” of the Province in 
which the petitioner was employed, It is 
perfectly clear, therefore, that this section 
is in the nature of an exceptional section 
which is intended to afford some measure 
of protection to certain public servants in 
relation to acts done or purported to be 
done in execution of their duty, being acts 
done before the date in question, 

Their Lordships ought not to forget the 
fact that the matter Has been before the 
Federal Oourt and that an appeal from 
the Federal Oourt should not lightly be 
admitted by this Board, and should only 
be admitted if it arises in a really sab» 
Stantial case. 

In this case it does not seem to their 
Lordships that the matter is anything but 
one concerned with the construction of 
a very exceptional - section which will 
have no application in the future, and 
it is a technical point. They have 
had the view of the Federal Oourt with 
regard to it and, having regard to all the 
circumstances of the case and bearing 
in mind the ingenious argument which 
bas been presented to them, they do not 
think that this is a case in which their 
Lordships should advise His Majesty to 
grant leave to appeal. In those circum- 
stances, the application for leave must hae 
dismissed. The Council Office faes will ba 
remitted as it is a petition in forma 
pauperis, but otherwise there will be no 
order as to costs. 

_ D. Application dismissed. 


Solicitors for the Appellant: — Messrs, 
Hy. S. L. Polak & Co, 
the 


Respondent: — The 
Solicitor India Office. 


2. WALLACE JOHNBON v. THE KING (P. O.) 


PRIVY COUNCIL 

Appeal from the West African Court of 

. Appeal 
December 11, 1939 
Logp OHANOBLLOR (ViscouNnT OALDROOTE) 
Lorp THANKB8TON, LORD Å LNESS, 

Loep RomÊmuE anD NIR Geckan RANKIN. 
ISAAC THEOPHILUS AKKUNNA 
WALLAOE-JOHNBON—APPELLANT 

Tia KING—RBsPONDANT. - 

Sedition—Colony of Gold Coast—- Incitement to 
violence if necessary ingredient,  . .. w, 
-The elaborate -structure . of- 8830, -Criminal Oode 
(Colony of Gold Coast) (now s. 326 of ‘the Oriminal 
Code of 1936 Revision) suggests that it was intended 
tocontain as faras possible a full and complete 
statement of the law of sedition in the Colony, It 
must therefore be construed in its application to the 
facts of the case free from any ‘glosses or interpola- 
tions derived from any expositions however autho- 
ritative of the Law of England or of Scotland, 

There ie nothing in the section to suggestthat un- 
leas the words complained of were themselves of such 
a nature se to be likely to inciteto violence, and 
unless there was itive extrinsle evidence of 
seditious intention the prosecution for sedition would 
not succeed. Nowhere in the section is there any- 
thing to support the view that incitement to violence 
is & necessary Ron, Taont of the crime of aedition. 
Violence may be, and no doubt often is, the 
result of wild and ill-considered words, but the Oode 
does not require proof from the words themselves of 
any intention to produce sucha result. R, v. Burns 
(1), not applied. ; 


Messrs. D. N. Pritt, K.C. and N. Wiggins, 
for the Appellant. 


Solicitor General Mr. Kenelm Preedy, for 
the Respondent, 


Lord Chancellor.—This is an appeal 
by special leave from a judgment of the West 
African Oourt of Appeal (Gold Coast Session) 
dismissing an appeal by the appellant 
against his conviction on October 13, 1936, 
by the Supreme Court of the Gold Ooast at 
the Assizes held at Victcriaborg, Accra, The 
appellant was tried upon an information 
containing two counts charging him with 
offences against s. 330 of the Oriwinal Code 
of the Gold Coast Colonly (Ohap. XXIX). 
The first count charged the appellant wit 
unlawfully publishing a seditious writing 
of and concerning the Govt. of the Gold 
Coast contrary to s. 330 (2) (b) of the 
Criminal Code, The second count charged 
him with unlawfully having in his posses- 
sion documents containing seditious write 
ing of and concerning the Govt. of the 
Gold Coast contrary to s. 330 (2) ‘e). Thee 
trial took place before the Chief Justice of 
the Gold Oocast Oolony bitting with three 
assessors on October 7, 8, 9, 10, 12 and 13, 


la O 


1936. The appellant wad convicted by the 
Ohief Justice on both counts, and was sen» 
tenced to pay a fine of £50 on the first count 
and, in default of payment witbin 14 days, 
to be imprisoned for three months. No 
punishment was inflicted on the second 
count. 

The appellant appealed to the West: 
African Court of Appeal against his cone 
Viction. The appeal was heard on Novem” 
ber 17 and 18, and December 1, 1936, andi 
was then dismissed. 

The appellant petitioned His Majesty im 
Osuncil for spécial Jeave to appeal, and this 
was granted on July 22, 1938. 


Tte writing which was the subject-matter 
of the charges was part of an article signed 
“Effective” and published in a newspaper 
circulating in the Gold Goast Colony, The 
material words as set out in the informar 
tion, together with allegations as to the 
meaning attributable to certain words and 
phrases, were as follows :—~ - ` 

“Personally, I believe the European hag a'God in 
whom he believes and whom he is representing in 
his Churches all over Africa. He belives in the god 
whose name ‘is spelt Deceit. He believes in the god 
whose law is ‘Ye strong, you must weaken the 
weak, Ye “civilised” Europeans, you must “civilise” 
the “barbarous” Africans with’ machine guns. Ye 
“Ohristian” Europeans, you must “Ohristianise’ tha 
“pagan” Africans with bombs, poison gases, etc.’ _ 

In the Colonies the Europeans ‘believe in the go@ 
that commands ‘Ye administrators’ (meaning to in- 
clude therein the Govt. of the Gold Oodast) ‘make 
Sedition Bill’ (meaning to include therein the Orimi- 
nal Code Amendment Ordinance No, 21 of 1934 of:the 
Gold Coast) ‘to keep the African gagged. 
Forced Labour Bill’ (meaning to include therein the 
-Labour Ordinance of the Gold Coast) ‘to work the 
Africans aa alaves. Make Deportation Ordinance” 
(meaning to include therein the Kofi Sechere- 


‘Detention and Removal Ordinance No. 1 of 1938) ‘to. 


send the Africans to exile whenever they dare to. 
question your authority’, 

‘Make an Ordinance to grab his money so that. 
he cannct stand economically. Make Levy Bill’ 
(meaning to include therein the Native Administra- 
tion Ordinance No, 25 of 1936 of the Gold Coast Col- 
only) ‘to force him to pay taxes for the importation 
of unemployed peans to serve as Stool Treasurers, 
Bend detectives to stay around the house of any 
African who is nationally consclous and who is. 
agitating for national independence and if possible 
to round him up in a “criminal frame-up” ' (meaning 
thereby a criminal charge in which the evidencos is 
fabricated) ‘so that he could be kept behind the 
bars’ (meaning thereby prison).” | 

Section 33U of the Oriminal Oode (now 
8. 326 of the Criminal Oode 1936 Revision) 
is as follows :— 

Sub-s, (2): a 2 


Any B rg who 
(b) prints or publishes by any such act as -is 
specified in Title 18 any seditious words or writing or 


(e) being found in possession ‘of any newspaper: 


1940 


o 
book or document or bos! | part thereof or extract 
therefrom containing itious words or writing 
does not prove to the satisfaction of the Court that 
at the time he was found in such possession he did 
not know the nature of its contents 


2 . Ld 
shall be liable— 

(i) for a first offence under paras. (a), (b), (O and (d) 
to imprisonment for two years or to a fine not 
exceeding one hundred pounds.... 

(ii) for a first offence under paras. (¢) and y to 
imprisonment for one year or to a fine not exceeding 
fifty pounda....” 


Sub-Section (8) : 

‘ts seditious intention’ is an intention— 

(1) to bring into hatredor contempt or to excite 
disaffection against the person of His jeaty, 
His heira or successors or the Govt, of the Gold Coast 
as by law established; or 

(3) to bring about a change in the sovereignty 
of the Gold Ooast; or 

(3) toexcite His Majesty’s subjects or inhabi- 
tants of the Gold Ooast to attempt to procure the 
alteration, otherwise than by lawful means, of any 
other matter in the Gold Coast as by law established ; 


or 

(4) to bring into hatred or contemptor to excite 
disaffection against the administration of justice in 
the Gold Ooast; or 

(5) to raise discontent or disaffection amongst His 
Majesty's subjects or inhabitants of the Gold 
QOosst;or ž . ; l 

(6) topromote feelings of ill-will and hostility 
between different classes of the population of the 
Gold Coast : j 

It is nota seditiones intention— 

(a) to show that His Majesty has been misled or 
mig-taken in any of his measures; or 

(by to point out errors or defects in the Govt. 
or constitution of the Gold Coast as by law estab- 
lished or in legislation orin the administration of 
justice with a view to the reformation of such errors 
or defects ; oF l ; is ae 

(c) to persuade His Majesty's subjects or inhabi- 
tants of the Gold Ooast to attempt to procure by lawful 
means the alteration of any matter in the Gold Ooast 
ae by law established otherthaon that referred to in 
pars. (2) of this sub-section ; or 
- (d) to point out with a view to their removal, any 
matters, whichare produc or have a ten 
‘to produce feelings of ill-will and enmity between 
different classes of the population of the Gold 
Coast. ' ae 

Provided that none of the acte or things mentioned 
in provisos (a), (b), (©) and (d) shall be deemed to be 
lawful if they are done in such a manner as to effect 
‘or be likely to effect any the purposes (1) to (6) 
which are declared in section to bea seditious 
intention, 

‘Seditious words’ are words 
seditious intention. 
` ‘Geditions writing’ includes anything intended to 
be read and any sign or visible representation 
which is ‘expressive of a seditious intention,” 

Atthe trisl a plea of not guilty was 
entered. The appellant admitted the 
writing and publication of the article, 
His defence was that the article was not 
seditious and that it was not salculated 
to bring the . Govi, of. the Gold Coast 
Golony into hatred and contempt. A -great 
deal of evidence was called as to the 


+ + s 


expressive of a 
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application of the article to the affairs of 
the Colony. Notwithstanding the statements 
of witnesses forthe defence that they did 
not read the article as having reference 
to the Gold Coast Colony, it was not really 
in dispute that the appellant had the 
Govt. of the Colony in view when he 
wrote thearticle and that it referred to 
legisiation and events generally in the 
Colony. There was no evidence of any 
outbreak of violence or of any manifestation 
of hostility to the Govt. of the Colony as 4. 
result of the article. 


The case presented “by Counsel for the 


appellant for their Lordships’ consideration 


was that the prosecution could not succeed: 
unless the words complained of were: 
themselves of such a nature as to be 
likely to incite to violence, and unless. 
there was positive extrinsic evidence of 
seditious intention. The foundation for 
these submissions was sought in the summe 
ing up by Oave,J. in R.v. Burns (1) 
quoted at length in Russell on Orime 
(9th edition) pp. 89—96. Reference was. 
also made to a number of cases on the 
law of sedition in English and Scottish 
Courts, which, it was said, supported the 
statement of the law by Oave,J. Their 
Lordships throw no doubt upon the authori- 
ty ofthese decisions, and if this wassa 
case arising inthis country, they would 
feel it their duty to examine the decisions 
in order to test the submissions on behalf 
of the appellant. The present case howe 
ever, arose in the Gold Ooast Oolony and 
the law applicable is contained in the 
Oriminal Code of the Oolony. It was 
contended that the intention of the Code 
was to reproduce thelaw of sadition as 
expounded in the cases to which their 
Lordships’ attention was called. Une 
doubtedly, the language of the section, 
under which the appellant was charged, 
lenda some colour to this suggestion. 
There isa close correspondence at some 
points between the terms of the section 
in the Oode and the statement of the 
English Law of sedition by Stephen, J, 
in the Digest of Oriminal Law (7th edition), 
articles 123-126, quoted with approval by 
Cave, J.in his summing up in R. v. Burns 
(1). The fact remains, however, that it is 
inthe Criminal Code of the Gold Coast 
Oolony and not in English or Scottish 
cases that the law of sedition for the 
Colony is tobe found, The Oode was no: 
doubt designed to- suit the circumstances 


C1) (1888) 16 Cox. O O 355. 
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of the peopie of the Colony. The 
elaborate structure of s. 330 suggests 
that it was intended to contain as far as 
possible a full and complete statement 
of the law of sedition in the Oolony, It 
must therefore be construed in its appli- 
cation to the facts of this cage free from 
any glosses or interpolations derived from 
any expositions however authoritative 
of the Law of England or of Scotland. 

In these circumstances, their Lordships 
turn tothe Code, and they find nothing 
in the section under consideration to 
support the appellant's contentions, 
“Seditious words,” in the terms of sub-s. (8) 
“are words expressive of a seditious inten- 
tion.” By an earlier definition in the same 
sub-section, “A: seditious intention’ is an 
intention to bring into hatred or contempt 
...the Govt, of the Gold Ooast as by law 
established,” 

Their Lordships find these words clear 
and unambiguous. Questions will necess 
arily arise in every case as in this case 
as to the factsto which it is sought to 
apply these definitions, Fine distinctions 
may have to be drawn between facts 
which justify the conclusion that the in- 
tention of the person charged was to “bring 
into hatred or contempt......the Govt. of 
the Gold Coast,” and facts which are con- 
sistent only with the view that the intention 
was no more than, in the words of a later 
part of sub-s. (8), “to point out errors or 
defects in the Govt. of the Gold Coast." It 
is quite another thing to add words which 
are not in the Code and are not necessary 
to give a plain meaning to the section. 
Nowhere in the section is there any- 
thing to support the view that incitement 
to violence is 8 necessary ingredient of the 
crime of sedition. Violence may well be 
and no doubt often is, the result of wild 
and ill-considered words, but the Code does 
not require proof from the words them- 
selves) of any intention to produce sucha 
result, and their Lordships are unable to 
import words intos. 330 whick would be 
necessary to support the appellani’s argu- 
ment, 

The submission that there must be some 
extrinsic evidence of intention, outside the 
words themselves, before seditious intention 
can exist must also fail and for the same 
reason. Iftte words areseditious by reason 
of their expression of a seditious inten- 
tion as defined in the section the seditious 
intention appears without any extrinsic 
evidence. The Legislature of the Colony 
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reference to an intention proved by evi- 
dence of other words or overt acte. It is 
sufficient to say they have not done so. 

For the reasons indicated this appeal 
should be dismissed and their Lordships will 
humbly advise His Majesty occordingly. 


D. . Appeal dismissed. 


Solicitors for the Appellant :— Messrs. Hy. 


5. L. Polak & Co. 
Solicitor for the Respondent :—Mr. 


Burchella. 
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ANANT RAI AND aNoTaeR—DBEFANDANTS 
APPELLANTS 
VETEUS 
BHAGWAN RAI—PLAINTIPF AND ANOTAER— 
DBEFBNDANT— RESPONDENTS 

Pre-emption—Suit for — Exception to validity of 
items of consideration which havein fact changed 
hands, if can be taken —Vendee having influence over 
vendor—Burden of proving realty of consideratio 
Agra Pre-emption Act (XI of 1922), a. 17 — Pre- 
emption decree, when can be passed— Minor—EKilection 
—-Minor on attaining majority paying off debt incurred 
by him during minority — If can subsequently bring 
suit for refund. 

The right of pias bane is a right of substitution 
for the buyer and it not open to a plaintif in a 
pre-emption suit, while claiming to enforce this right 
of substitution, to take exception to the validity of the 
items of sale consideration when, as a matter of 
fact, those items of consideration havechanged 
hands. {p. 6, oo]. 2.) 

Where therefore, the vendor who had executed a 
mortgage during his minorityin favour of the 
vendees, agrees on attaining majority at the time of 
the saleto pay off the mortgage debt and the vendees 

to get off that amount out of the total sale con- 

deration entered in the sale deed, the transaction is 

perfectly legal and its legality cannot be impugned 
either by the vendor or the pre-emptor. 

The fact that the vendees had some influence over 
the vendor is an additional circumstance tending to 
cast doubt on the genuineness of the amount ofcon- 
sideration as entered in the sale deed. That being so, 
the burden of proving that the ostensible considera- 
tion was the real consideration is on the vendeea. 
127 Ind, Oas, 589 (2), relied on. ([p. 7, col.1.] 

Under s. 17, Agra Pre-amption Act; a decree for pre- 
emption can be passed in favour of s plaintiff only on 


payment ofeither the “actual ae paid by the 
vendee or on payment of the market value of the pro- 
perty. [p. 6, col. 1.] 


It is perfectly permissible at law for a person after 
oe majority to elect to pay the debt incurred 
by him during his minority. (sbid.J] 

If therefore a person after attaining majority has 


a paid the debt due on the mortgage ote bee 


uring his minority, he cannot subsequently bring a 
suit for the refund of that amount _the simple 
reason that a contractentered into by a minor though 


Bight have defined “seditious words” by void isnot unlawful [tbid] 


p~ 


a A ee 


| 
| 
: 
i 


i 
! 


1940 
F. Ag. from the decision of*the Additional 


ı Sub-Judge, Ballia, dated April 30, 1935. 


Mr, N. C. Vaish, for the Appellants. 
Mr. J. P. Bhargava, for the Respondents. 


Iqbal Ahmad, J —This is an appeal by 
defendant-vendees in a pre-emption suit. 
The plaintiff-respondent has also assailed 
the decree of tbe Court below by a 
cross-appeal which has-been numbered as 
First Appeal No. 327 of 1935. The dispute 
in both the appeals is about the conside- 
ration of the sale sought to be pre-empted.. 
The sale sought to be pre-empted was 
effected on July 22, 1933, by Kailashpati 
Rai, defendant No.3, in favour of Anant 
Rai, and Trilok Rai, defendants Nos. 1 and 
2, The property sold was an areaof 24 
bighas 1 biswas, 4 dhursin Patt Mukhraj 
Rai, Mohal Debi Rai of village Pipra 
Kalan in the District of Ballia. Village 
Pipra Kalan is a bigha daham village. The 
revenue of the property sold was Rs, 17-6-0 
and the consideration entered in the sale 


.deed was Rs, 13,000. This sale consideration 


was made up of the following items: 


1. Due on a simple mortgage dated 
January 4, 1929, executed by Kailash- 

ti Rai in favour of Anant Rai and 

ok Rai vendees sd 

2. Due on a posseesory mortgage desd in 


favour of ons Ram Autar Rai wee p 8,000 
3. Dus on a posseasory mortgage deed in 

favour of one Mangal Ra owe  „ 1,000 
4. Due on a sarkhat of Jeth Badi 13 Sam- 

bat 1988 executed by patiin 

favour of one Beni Madho ose n» 2,050 
5. Paid to the vendor prior to regietra- 

tion e » 230 
6. Paid before the Sub-Registrar 1s  » 200 


Total Ra. 13,000 


There was no dispute in the Court below 
as regards Items Noa, 2, 3 and 6 of the con- 
sideration noted above and the genuine- 
ness of the remaining items of considera- 
tion was impunged by the plaintiff in that 
Court. The Court below has held that the 
sum of Rs. 250 (Item No, 5) was paid to 
the vendor before registration, and this 
finding of the Court below has not been 
assailed before us. The dispute in the two 
appeals is now confined as to Item No.1 
and Item No. 4 of the sale consideration. 

The mortgage deed dated January 4, 
1929 (Item No, 1) was for a sam of Rs. 2,300 
out of which Ks. 2,088 were paid before the 


_ SubeRegistrar and Rs. 212 were credited 


towards two previous sarkhats executed by 
Kailashpatiin favour of the vendees. The 


sum of Rs. 6,000 entered as Item No. 1 
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s : & 
-was due on account of principal and inter- 


est ofthe said mortgage, The plaintiff's 
case was that the real consideration of the 
mortgage wasonly Rs. 300 and that on the 
date of the sale sought to be pre-empted the 
amount due on the basis of that mortgage 
was only Rs. 400. This case of the plaintiff 
failed in the Court below and that Court 
held that the mortgage deed dated Janus 
ary 4, 1929, was for a consideration of 
Rs. 2,300 and that a sum of Rs, 6,000 was 
due to the vendeeson the basis of that 
mortgage on the date of the sale. This 
finding of the Oourt below has not been 
assailed in appeal before us, 

The Court below however held that out 
of the sum of Rs, 6,000 due on the basis of 
the mortgage the vendees were not entitled 
to get a sum of Rs. 5,600, It was alleged 
by the plaintiff that Kailashpati was a 
minor on January 4, 1929, when the mort- 
gage deed was executed andthe mortgage 
transaction was therefore void and could 
not -be ratified by Kailashpati on attaining 
majority. The plaintiff therefore maintain- 
ed that he was not liable to payto the 
vendees thesum of Rs. 6,000 that was due 
on the basis of the mortgage. This con- 
tention of the plaintiff was accepted by the 
Court below, but in view of the admission 
made by the plaintiff that a sum of 
Rs. 400 was due on the basis of the mort- 
gage the Court below declined to award 
to the vendee a sum of Rs, 5,600 out of Item 
No. 1 of the sale consideration. The pre- 
sent appeal by the vendees is directed 
against this decision of the Court below. 

As regards Item No. 4, vig, the amount 
alleged to be due on the basis of the sar- 
khat, the plaintiff's case was that the sarkhat 
was a fictitious document, was antedated 
and t no amount was, as a matter of 
fact, due from Kailashpati vendor to Beni 
Madho and that Item No. 4 was inserted in 
the sale deed simply with a viewto defeat 
the plaintiff's right of pre-emption. The 
Court below overruled this contention of 
the plaintiff and held that the sarkhat was 
a genuine document and that Item No. 4 
of the sale consideration was correct, First 
Appeal No. 327 of 1935 has been filed by 
the plaintiff with regard to Item No. 4 of 
the consideration, It is common ground 
that Items Nos,2 and 3 of the sale cone 
sideration have not yet been paid by the 
vendees to Ram Autar Ra: and Mangal 
Rai. Asa result of its findings the Court 
below passed a decree in the plaintiff's 
favour conditional on the payment of a 
sum of Rs. 2,900. 


d 


We first proceed to deal with the vendees’ 
appeal which relates to Item No. 1 of the 
sale consideration. The Court below has 
found that Kailashpati was a minor on the 
date of the execution of the mortgage deed 
dated January 4, 1929 and this finding is 
amply borne out by the evidence in the 
case. The consideration of the case must 
therefore be approached on the assumption 
that the mortgage deed having been exe: 
cuted by Kailashpati when he was a minor 
was void in law. The fact however remains 
that Kailashpatihad attained majority on 
the date of the sale and-elected to discharge 
the debt due on the mortgage by sale 
of his property. The question then arises 
whether it is open to the plaintiff in the 
present suit to impugnthe validity of this 
item of the sale consideration. The ques- 
tion whether or not an agreement entered 
into by a minor can be ratified by him 
after attaining majority formed the subject 
of consideration by a Full Bench of this 
Court in Suraj Narain v. Sukhu Ahir (1). 
Allthe three learned Judges constituting 
the Bench delivered three separate judg- 
ments. Sulaiman, Ag, O. J. was inclined to 
the view that if no further advance is 
made at the time of ratification, the ratifi- 
estion of a contract entered into by a per 
son during his minority is void and unen- 
forceable. In the course of his judgment 
he referred to casesin which on receiving 
afurther advance a minor after attaining 
majority had ratified the contract entered 
into by him during his minority and it 
was held that the ratification was valid and 
binding and hedid not adversely criticise 
those cases. Mukerji, J., held that it is 
always open toa person on attaining majo- 
rity to ratify an agreement entered into by 
him during his minority. Boys, J., held 
that consideration received by a minor 
duriog his minority cannot be a good cone 
sideration for ratification after he has 
attained majority. In the present appeal it 
is argued on behalf of the vendees that 
as some consideration, apart from the 
amount dueon the basis of the mortgage, 
was paid by the vendees to Kailashpati, it 
was open to Kailashpati to ratify the mort- 
gage and to pay the amount due tothe 
vendees, and in support of this conten- 
tion reliance is placed onthe judgment of 
Sulaiman, Ag. O.J. On the other hand, 
it is contended on behalf of the plaintiff 
that the observations of Salaiman, Ag, O, J, 


about fresh advances being made at tha 


(1) 51 A 164; 11% Ind. Oas. 159; A I R 1928 All. 440; 
326A LJ 1024 (F B). 
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time of ratification were in the nature: of 
obiter dicta and that, apart from the Full 
Bench decision, the weight of authority is 
in favour of the view that'contracts en- 
tered into during minority cannot be rati» 
fied after the minor has attained majority. 
In the view that we take, it is unnecessary 
to express an opinion about the merits of 
the contentions advanced on behalf of the 
parties. 

It is manifest from a perusal of s. 17, 
Agra Pre-emption Act that a decree for pre- 
emption can.be passed in favour of a plaint- 
iff only on payment of either the “actual 
price’ paid by the vendee or on payment 
of the market value of the property. In 
the present case there cannot be the slight- 
est doubt that Kailashpati agreed at the 


‘time of the sale topay tothe vendees the 


amount due -on the basis of the mortgage 
of 1929 even though that mortgage was 
void inlaw. Itis equally clear that the 
vendees agreed to set off a sum of Rs 6,000 
in lieu of the mortgage debt ont of ths total 
sale consideration entered in the sale deed, 
In other worda, a consideration of Rs, 6,000 
passed from the vendees tothe vender not- 
withstanding the fact thet the mortgage’ of 
1929 was unenforceable at law. The right of 
pre-emption is a right of substitution for the 
buyer and it is not open to a plaintiff in a 
pre-emption suit, while claiming to enforce 
this right of substitution, to take exception 
tothe validity of the items of saleconsi- 
deration when, as a matter of fact, those 
items of consideration have changed hands, 
Here we are not concerned with any ques- 
ticn of ratification of a contract entered into 
by a person during his minority. The case 
before us is one in which a person after 
attaining majority has elected to pay the 
debt incurred by him during his minority 
and this is perfectly permissible at law. 

To put the matter in another way. If 
Kaitashpati after attaining majority had 
paid the amount due on the basis of the 
mortgage of 1929 to the vendees he could 
not subsequently bring a suit for the 
refund of that amount for the simple 
Teason that a contract entered into by a 
minor though void is not unlawful. The 
set-off of Rs. 6,060 out of the entire sale 
consideration was to all intents and pur- 
pores tantamount to payment of the morte 
gage debt by Kailashpati to the vendees. 
The legality of the transaction cannot 
therefore be impugned either by Kailash- 
pati or by the plaintiff. In this view of 
the matter the Court below was wrong in 
holding that the plaintiff was not liable to 
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pay the entire amount due on the basis-of 
the mortgage of January 4, 1929, and the 
appeal of the vendees must succeed, 

We now come to the plaintiff's appeal. 
This appeal, as already stated, relates 
to the amount alleged to be due on the 
basis of the sarkhat in favour of Beni 
Madho. We are not satisfied about the 
genuineness of this item of the sale con- 
Sideration, In the plaint it was alleged 
that Beni Madho was a relation of the 
vendees and that the sarkhat in his favour 
was fictitious. In the written statement 
filed by the vendees the allegation that 
Beni Madho was their relation was devied 
and so was the allegation about the ficti- 
tious nature of the sarkhat.. At the trial the 
suggestion of the plaintiff was that Beni 
Madho was a--relation of the vendees. The 
vendees on the other hand maintained that 
Beni Madho was a relation of Bhagwan 
Rai, plaintiff. The suggestion of neither 
party was substantiated, There are how- 
ever other circumstances that irresistibly 
point to the conclusion that the sarkhat 
was nota genuine document, 

In holding the sérkhat to be genuine 
thé Court below was tò a great extent 
influenced by waat it considered to be 
the market value of the property sold. Ino 
the course of its judgment, it made refer 
nce to certain exemplars on which reli- 
ance was placed by thé vendees and held 
that the property in this village was sold 
or mortgaged at a consideration varying 
between Ra. 625 to Rs. 775 per bigha: The 
Oourt below however took no note or 
sale deed dated November 17, 193), 
which reliance Was placed by the plaintiff 
with a View to’ show that, the market’ value 
of the property in the village in question 
did not exceed Rs. 400° per bigha. By this 
a deed an area of about 8 bighas in 
village Pipra Kalan and of about 4 bigiasin 
two other villages was conveyed for a sum 
of Rs. 3,720. Even if we exclude from con- 
sideration the 4 bighas of the other two 
villages the value of the properiy ia Pipra 
Kalan does not exceed Rs. 450 per bigha. 
‘That being so, the Court below was not 
right in proceeding on the assumption 
that the market value of zemindari in 
Pipra Kalan was at the rate of about 
Rs. 700 per bigha. The fact that according 


_ tothe exemplars filed by the plaintiff the 


market value per bigha of land in Pipra 
Kalan did not exceed Rs. 150 was a circum- 
stance pointing to the conclusion that the 
ostensible price entered in the sale dée@ 
was not the actual price. Further,’ we 
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have the fact that the ¥endees had deal- 
ings with Kailashpati from s time when 
the latter was a minor and, eventually suc- 
ceeded in getting a sale deed from him 
partly in consideration of a debt, that was 
unenforceable at law. This shows that the 
Vendees had some inffuence over Kailash- 
pati. This was an additional circumstance 
tending to cast doubt on the genuineness of 
the amount of consideration as entered in 
the sale deed. That being so. the burden 
of proving that the ostensible consideras 
tion was the real consideration Was om 
the vendees vide Dhanukdhart Singh v. 
Suresh Singh (2; and this burden in our 
judgment was not discharged. The sarkhat 
in question purports to be for a sum of 
Rs. 2,100 and according to the entries in 
the same a sum of Rs. 2,050 was paid by 
the vendees to Beni Madho a few days 
after the execution of the sale deed. To 
prove the sarkhatand the payment of the 
sum of Ks. 2,050 three witnesses were exa= 
mined by the vendees. One of those wite 
ness33 wag Trilok Rai, one of the vendeas, 
He deposed that he paid Rs. 2,030 to 
Beni Madho towards the sarkhat. Hie 
stated that he had summoned Beni Madho 
“but he did not take the summons”. He 
deposed that when he paid the amount to 
Bani Madho, Kailashpati and Damri were 
present, Kailashpati was however not 
called as a witness in the case. His evi- 
dence would have baen of great import- 
ance and no reason kas baen assigned by 
the vendees for the omission to examine 
Kailashpati. Damri Rai stated that the 
sam of Rs. 2,050 was paid to Bani Madho 
by Trilok Rai ia his presence, In crosg- 
examination he stated that ha had no cone 
nection with Trilok Rai or Anant Ral. 
This statement of Damri was und dabtedly 
untrue as Trilok Rai admitted in his evi- 
dence that “Damri is of my fa nily.” VDamrj 
also admitted that Trilok Rai had once 
figured as a witness ina civil suit on his 
behalf, Damri was therefore not an inde- 
pendent witness. Tae last witness examine 
ed by the vendees on this part of the 
case was a man named Ram Janam Rai 
He was a marginal witness of the sale deed 
in dispute. fe admitted that Damri Rai 
was his uncle by relationship. 

The oral evidence adduced by the vendees 
in proof of the payment of the amount 
due on the basis of the sarkhat was 
worthless. Apart from this, no reason was 
assigned by the vendees for the non: 


ane 1930) AL J 581; 137 Ind. Oas. 589; A I R 1930 
All. 363; 52 A532; Ind. Ral. (1930) All, O41, 
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` production of Beni Msdho as a witness in 
the case. Even jf Beni Madho did not 
accept the summons once, the vendees 
could very well have made another attempt 
tO summon him and to produce him as a 
witness. They however did nothing of the 
kind. The sarkhat is scribed by a man 
named Ram Kishun Rai who is a servant 
of Beni Madho. Even Ram Kishun Rai 
was nat produced as a witness in the case. 
If Beni Madho does money-lending busi- 
ness, a8 isalleged on behalf of the vendees, 
Ram Kishon Rai could have been sum- 
moned along with the account books of 
Beni Madho. 

The sarkhat shows that the entire 
amount advanced was taken by Kailashpati 
for payment to one Parmeshwar Rai. Par- 
meshwar Rai was also not called as a 
witness. No reason worth the name has 
been assigned by the vendees fcr not 
producing Beni Madho, Ram Kishun Rai, 
Parmeshwar Rai and KaiJashpati. It can- 
“not be doubted that the evidence of these 
‘persons would have been of great import- 
‘ance on the question of the genuineness or 
‘otherwise of the sarkhat. The best possi- 
ble evidence that could easily be produced 
by the vendees was withheld by them and 
such evidence as has been produced is 
worthless. The only point that is in favour 
of the vendees is that the sarkhat is on a 
stamp paper. The stamp paper is how- 
‘ever of only eight annas. It may very 
well be that Kailashpati had such a stamp 
paper in his possession, We have consi- 
dered the evidence bearing on this part 
_of the case aud have come to the conclusion 
that the burden that lay on the vendees 
to prove the genuineness of this part of 
_t5e sale consideration has not been dis- 
charged. 

Before concluding this judgment we 
may observe that we have some suspicion 
in our mind that as the learned Judge of 
the Court below felt compelled on suppos- 
ed legal ground to disallow the major 
portion of the amount due on the basis of 
the mortgage of 1929 he, in order to com- 
pensate the vendees for the loss, stretched 
a point in their favcur so far as the sarkhat 
in question was concerned. For the rea- 
sons given above Appeal No. 327 of 1935 
must also prevail so far as Item No. 4 
of the sale consideration is concerned. The 
result is that both this Appeal and First 
Appeal No. 327 of 1935 are allowed and the 
decree of the Court below is varied to this 
extent that the plaintiff's suit for pre-emp- 
tion is decreed on payment of Rs. 6,450. 
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We allow three montts’ iime to theesplaintiff 
for payment of this amount. In default 
of payment the suit shall.stand dismissed 
with costs in both Oourts. If the amount 
ig paid within the time allowed the 
parties will pay and receive costs in proe 
portion to their failure and success in both 
the Courts. A decree in terms of O. XX, 
ae Civil P, O. will be drawn up by the 
office. 
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MUNICIPAL COMMISSIONER, 


BOMBA Y—OprPronEnts. 

Government of India Act, 1935 (25 and 26 Geo. V, 
Ch. 43), s. 224 (2)— Powers of High Court to issue 
writ of certiorari, if curtaited— Oertiorari—Wrtt of 
— Powers of High Court to issue — Ohte? Judge of 
Small Cause Court hearing appeal under s. 217, City 
of Bombay Municipal Act (III of 1888), acting without 
syurisdiction—His act, tf can be controlled by writ 
of certiorari—Bombay City Municipal Act (III of 
1888), s. 151 (2)—-Value of machinery, whether to be 
deducted. 


Sub-section (2) of s. 224, Govt. of India Act, does 
not curtail any of the powers possessed by the High 
Courts before the Act of 1935 was passed. In fact 
a. 228 preserves those powers. All that sub-s. (2) of 
a. 224 meansis that the High Courts cannot go 
interpret sub-s. (1) of that section as to usurp the 
powers which they did not possess before. [p. 11, 
col, I, 

The High Court has power to issue a writ of 
certiorari in ect not only of the orders of sub- 
ordinate Courts, but also of the proceedings of any 
tribunel or officer who, though not a Court, is yet 
acting judicially in these proseedings. Although 
the Ohief Judge of the Small Cause Oourt, Bombay, 
hearing an appeal under s. 217, Oity of Bom. Munici- 
pal Act, 1888, be not a Court, his decision isa judi- 
cial act, and if he acta without jurisdiction or in 
excess of his legal authority, his act can be controlled 
by the High Court by a writ of prohibition or certi- 
orari, as the case may be. It ig no doubt true that 
sub-s. (1) of 8 219 of the Act provides that 
decision of the Chief Judge upon any ap under 
s. 217 against any such value or tax shall befinal, 
But that only means that there are no further appeals 
but it does not affect the power of the High Oourt to 
issue a writ of certiorart, There are two conditions to 
be fulfilled before a writ can be issued, namely that the 
tribunal or officer whose act is complained of must be 
acting judicially, and that the act complained of 
must be without jurisdiction or in excess of the legal 
authority of that tribunal or officer An officer or 
tribunal having jurisdiction to decide a question 
cannot be said to have acted in excess of the legal 
authority if the decision happens to be wrong, 


the 


he 
~ mere fact that the order of the Ohief Judge of the 


to the 


Small Cause Court, eee a pee , : 
provisions 


principle of res judicata, and t 


Small Cause Court, 


1940 


sub-s. (20l s. 154, Oity of Bom. Municipal Act, have 
been misinterpreted by him are not adequate grounds 
for the icsue of a writ 
3; p. 12, cols, 1 & 2, ; 

Oase-law to.] 

ub-section (2) of s. 154, Cityof Bom. Municipal 
Act, does not require the ‘value of machi 
should be deducted from the rateable value of the 
buildings. Whatthe sub-section says is that the 
value of the machinery “shall not be included in the 
aa value of such building or land.” [p. 13, 
($) è, 


O. R. App. from the order passed by the 
Chief Judge, Court of Small Oauses, Bome 
bay, in Municipal Appeal No. M/96 of 1937. 


Messrs. G. N. Thakor, H.M. Choksi, S.J. 
Shah and C. S. Trivedi, for the Applicants. 


Sir Jamshedji Kanga, for the Opponenta, 


of certiorari. [p. 11, col 


Lokur, J.—This is an application for 
the issue of a writ of certiorari in respect 
of the order passed by the Chief Judge, 
Bombay in Municipal 
Appeal No, M/96 of 1937. The petitioner 
firm owns several buildings on the Vithal- 
bhai Patel Road -and they are liable to the 
Bombay Municipal Oorporation to pay a 
certain percentage of their rateable values 
as property taxes under ss, 139 and 140, 
City of Bom, Municipal Act, 18&8. For 
this purpose, the Municipal Oommissioner 
has to fix the rateable value of each build- 
ing assessable to property tax in accordance 
with the provisions of s. 154 of the Act. 
According to that section the rateable value 
of a building or land isthe amount of the 
annual rent for which such building or land 
might reasonably be expected to let from 
year to year, minus asum equal to ten per 
centum of the said annual rent, to be 
deducted in lieu of all allowances for ree 
paire or on any other account whatever. 
Sub-s. (2) of section 154 says: 

“The value of any inery contained or situate 


inor upon any building or land shall not be 
includedin the rateable value of such building 


_ or lands” 


When the rateable value of one of the 
Petitioners’ buildings known asthe “Moolji 
Mahal” was fixed by the Municipal Com- 
missioner an appeal was presented by him 
tothe Ohief Judge of the Small Oause 


: Court, Bombay, under s. 2'7 of the Act, 


complaining that in fixing that value the 
Municipal Commissioner should have, but 
had not, excluded the value of the machi- 
nery, namely three lifts and one pump, 
provided in the premises of the building. 


- Mr. Ohitre who wasthen the Ohief Judge 


allowed the appeal and ordered the exclu- 


sion of the value of the lifts and pomp: and” 


for that purpose he appointed an expert as 


“of the Act. 
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a Commissioner to assess their value. The 
valnation of the other buildings was post- 
poned during thevendency of the appeal; 
but eveo after the appeal was decidedin 
favour of the petitioners the Municipal 
Commissioner ignored it and fixed the rate- 
able value of the two other buildings of 
the petitioners without excluding the value 
of the lifts and pumps with which they were 
provided. The petitioners again appealed 
to the Chief Judge, but this time Mr, Indra- 
narayan who had succeeded Mr. Ohitre to 
that office took a different view and held 
that although lifts and pumps might be 
“mainly or partly machinery" no deduc- 
tion could be allowed from the annual rents 
of the buildings for the value or cost of the 
lifts and pumps under sub-s. (2) of s. 154 
He obeerved that in taking the 
rents reasonably expected to be received 


-a8 the basis for assessment the costs of the 


liftaas such had nowhere been in fact 
included. He therefore rejected the peti» 
tioners’ request in that behalf and it is 
against that order that the petitioners have 
applied for a writ of certiorari. 


The original application of the petitioners 
asked for a revision of the order of the 
Chief Judge under the extraordinary and 
inherent jurisdiction of this Court and its 
power of revision and superintendence over 
the Courts subordinate to it. But, when 
this application was admitted the peti- 
tioners obtained permission and addeda 
prayer for the issue of a writ of certtorart 
and it was practically conceded that as the 
Chief Judge was acting as a persona desig- 
nata and not as a Court in hearing the 
appeal an application for revision under 
s. 115, Civil P. O., 1908, was not come- 
petent. 


The first question that arises is whe- 
ther this Court has power to issue a writ 
of certiorari, No instances oft any such 
writ having ever been issued by this Court 
have been bronght to our notice, but there 
are numerouscases in which such writs 
have been issued by other High Oourts and 


- we feel no doubt that we have power to do 


so in a proper case. Thenatare of this writ. 
ig thus described in Short and Mellor’s 
Orown Practice (Edn. 2, p. 14): 

“The writ of certiorari is the process by which 
the King’s Bench Division in the exercise of ite 
superintending power over inferior jurisdictions, 
requires the Judges or officers of such jurisdictions 
to oorti or send proceedings before them into the 
King's Bench Division whether for the purpose of 
examining into the legality of such dings 
or for giving fuller or more satisfactory effect to them. 
than could bo done by the Court below,” 


10 


Both the writ of probibition and the 
‘writ of certiorari are of great antiquity in 
England, f-rming part of the powers hy 
‘which the King’s Courts restrained Courts. 
of inferior jurisdictions from exceeding their 
powers As observed by Atkin, L. J-in 
Rex v, Electricitu Commissioners; London 
Electricity Joint Committee Co.. (1) (p. 204): 
_ “Prohibition restraing the tribunal from proceed- 
ing further in excess of jurisdiction; certiorari 
“requires the record or the order of the Oourt to be 
“sent np tothe King's Bench Division, to have its 
legality inquired into, and, if necessary, to have 
-the order quashed. It is to be noted that both 
"writs deal with questions of excessive jurisdiction, 
-and doubtless in their origin dealt almost exclu- 
sively with the juriediction of what is described in 

“ordinary parlancesas a Oourt¥of Justice, But the 
operation of the writs has extended to control the 
proceedings of bodies which do not claim to be, and 
would not be recognized as, Courts of Justice. Wher- 
ever any body of persons having ee authority to 
determine questions affecting the rights of subjects, 

-and having the duty to act judicially, act in excess 
of their legal authority they are subject to the 
controlling jurisdiction of the King’s Bench Division 

‘exercised in these writs.” 

It is true that the Chief - Judge of the 
‘Small Cause Court, Bombay, is not a Court 
when hearing municipal appeals, bnt acts 
aS a pesona designata, as the wording of 
s. 217, City of Bom Municipal Act, 
1888, shows. It has been so held in Ahmad 
Suleman v. Municipal Commissioner, Bombay 
(2) and the High Oourt is held to have no 
jurisdiction to interfere with his decision 
“under rF, 115, Civil’ P. O., 1908. In England 
also, originally no doubt the writ was issued 
‘onl y toinferior Courts, using that expression 
in the ordinary meaning of the word 
“Court.” But, as observed by Bankes, L. J. 
at p. 193* of the case cited above, “as statu- 
tory bodies’ were brought into existence 
exercising legal jurisdiction, so the issue of 
the writ came to be extended to euch 
bodies.” The scope of the writ of certiorari 
-is thus described by May, O. J., in Queen v. 
Corporation of Dublin (3), (p. 376): 

“Itis established that the writ of certiorari does 
not lie to remove an order merely ministerial, such 
-a8 & warrant, butit lies to remove and adjudicate 
upon the validity of acts judicial. In this connexion 
the term ‘judicial’ does not necessarily mean acts of 
a Judge or legal tribunal sitting for the determina- 
‘tion of matters of law, but for the purpose of this 
-question a judicial act seems to be an act done by 
competent authority, upon consideration of facts and 
Circumstances, and imposing liability or affecting 
the rights of others. And if there bea body em- 

(1}(1924) 1K B 171 (204); 88 L J K B 390; 180 
L T 164; 88 J P18, 

(2) #4 B 284: 125 Ind. Cas.448; A I R 1930 Bom, 
‘231; 32 Bom. L R 178 Ind. Rul. (1980) Bom, 


353, Th 
‘3 (1878) 2 Ir. 371 (376). 


* Page of (1924) 1 K. B—{(#1] 
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powered by law to inqairè into facts, mak@estimates 


to impose a rate on 48 district, it would seem to 
me that the acts of such a body involving such 
consequences would be judicial acts.” 

This passage is quoted by Lord Atkins7n 
with approval in-F’rome United Breweries Co, 
v. Bath County Borough Justices (4),, at 
p. 602. When the Supreme Court of Judica- 
ture was established in 1823, ol. 5, 
Letters Patent, invésted it with such jarié 
diction and authority as the Justices of the 
Court of King’s Bench had and might 
lawfully exercise, within tbat partof Great 
Britain called England. as far as` circums 
stances would admit, Itis brought to our 
notice that ec), 55, whieh specifically 
refers to the writ of certiorari, mentions only 
the various Courts, Justices and Magistrates, 
and says— 

“thoe ssid Supreme Court of Judicature at 
Bombay is hereby empowered , and authorized to 
award and issue a writ or writs of Mandamus, 
Certiorari Procedendo, or error, to be prepared in 
manner aboys-mentioned, and directed to such Oourts 
or Magistrates as the caso may require, and to punish 
any contempt thereof, or w disobedience there- 
unto, by fine and imprisonment.” 

This clause isnot intended to curtail the 
powers of the Supreme Oourt of Judicature 
conferred upon it by ¢l.5, but only to 
specify some of those powers in express 
terms. Jt does not take away from it any 
of the powers exercised by the King’s Beach 
in England. This is made clear by Abdur 
Rahim, Offg, O. J. in the Full Bench deci- 
sion in Mrs. Annie Besant v. Emperor (5) 
where he points out that while the powers 
of revision and control are available only 
over the proceedings of ordinary Courts, a 
writ of certiorari is issued not only to Courts, 
but to tribunals specially constituted and 
entrusted with duties of a judicial character. 
Thus, while ol. 55 specifies the powers 
of the High Oourt with regard to certain 
Courts and Magistrates, the powers exercise 
ed by the King’s Bench conferred upon it 
by cl. 5 are left untouched. When the Act 
of 1861, 24 & 25 Vic, c. 104, abolished the 
Supreme Court andthe Coart of Suddar 
Dewanpy Adawlut and Suddar Foujdarry 
Adawlut, and established the High Oourt, 
cl. 9 of the Act transferred to them: 

“All jurisdiction and every power and authority 
whatsoever in any manner vested in any of the 
Courts in the same Presidency abolished under 
this Act at the time of the abolition of such last 
mentioned Oourts". 

Even in that Act the powers which the 

(4) (1926) A O 586 (602); 95 L J K B 730;135 
L T 483; 60 J P 191; 24 LGR 21; 44 T LR 


571. 

(5) 39 M i164; 37 Ind. Oas, 607;A I E 1918 Mad, 
1266;18 Or. L J 239; 32 M LJ lol; (119163 M W N 
497; 4 L W 625;31 M LT 190 (F B). 


may 


1940 . 


Supreme Court of Judicature possessed over 
all its Subordinate Courts were specifically 
granted by cl. 15 without thereby intend- 
ing to take away from them the other 
prwers which are exercised by the King's 
Bench in England. All those powers were 
continued by the Amended Letters Patent 
granted on December 28, 1865. Interpret- 
ing the Letters Patent of the High Court of 
Bengal which was similarly worded. their 
Lordships of the Privy Council held in 
Surendranath Banerjea v. Chief Justice and 
Judges of the High Court of Bengal (6) that 
the common law powers of the Court of 
King’s Bench in England were vested in 
the Bengal High Oourt. That proposition 
‘was held to apply equally to this High Court 
‘by Shab, J. in Mahomedalli v. Ismailji ‘7), 
‘at p. 474, Those powers were again con- 
tinued by s. 106, sub's. (1), Govt. of India 
Act, 1915, and the powers of superinten- 
‘dence over the Courts subordinate to it 
were conferred by s. 107. This power of 
‘superintendence is held to include the 
power to revise the orders of Subordinate 
Oourts: Sholapur Municipality v. Tuljaram 
Krishnasa (8). The corresponding s. 224, 
Govt. of India Act, 1935 however contains 
a new clause which did not find place in 
8.107 of the Act of 1915. Sub-s. (2) of 
s. 224 runs as follows: F 

“Nothing in this section shall be construed as 
giving to a High Oourt any jurisdiction to question 


any judgnentof any inferior Oourt which is not 
otherwise subject to appeal or revision”. 


This clause. cannot have been intended 
to curtail any of the powers possessed by the 
High Courts before the Act of 1935 was 
passed. In fact s. 223 preserves those 
powers. All that sub-s. (2) of s. 224 means 
is that the High Courts cannot so interpret 
‘sub-s. (1) of that section as to usurp the 
powers which they did not possess before. 
This is clear from the expression ‘not 
otherwise subject to appeal or revision.” It 
is true that this clause may throw some 
-doubt as to whether the remarks made in 
Sholapur Municipality v. Tuljaram Krish- 
nasa (8), that though an order of a Sub- 
ordinate Court may not be subject to 


revision under s. 115, Civil P. O., it can. 


be revised in the exercise of the powers of 
superintendence conferred by s, 107, Govt. 
-of India Act of 1915, can now hold good. 
All this discussion is more or less acade- 
mical, since s, 224, Govt. of India Act of 

(6) 101A 171; 10 O 109; 4 Sar. 474 (P O). 

(7) 28 Bom.L R 471 (474); 95 Ind. Cas, $9; AIR 
1926 Bom. 332; 27 Or. L J 721; 50 B 616. 

(8)55B 544; 134 Ind. Oas. 1240; A IR 1931 Bome 


Pie Bom. L R 1067; Ind, Rul. (1932) Bom. 


MULJER SIOKA & CO V. MUNICIPAL COMMR., BOMBAY ( BOM.) n 


1935, deals with tbe administrative functions 
of the High Courts, as the marginal note 
shows, It does not affect the powers con- 
ferred uponthe High Courts by the Letters 
Patent andthe Charter Act, powers coe 
extensive with those of the King's Bench 
in England, and, as I have already 
pointed out, the Court of the King’s Bench 
has power to issue a writ of certiorari in 
respect not only of the orders of Subordinate 
Courts, but also of the proceedings of any 
tribunal or officer who, though not a Court, is 
yet acting judicially in those proceedings. 
It isnot disputed that, although the Onief 
Judge of the Small Cause Court, Bombay, 
hearing an appeal under s. 217, City of 
Bom. Municipal Act, 1888, be not a 
Court, his decision is a judicial act, and if 
he acts without jurisdiction or in excess of 
his legal authority, his act can be controlled 
by this Court by a writ of prohibition or 
certiorari, asthe case maybe. It is no 
doubt true that sanbss. (1) of e, 219 of the 
Act provides that the decision of the Chief 
Judge upon any appeal under s. 217 against 
any such value or tax shall be final. But 
that only means that thore are no further 
appeals, but it does not affect the power 
of thie Court to issue a writ of certiorari. 
The Privy Council had to consider the effect 
of the insertion of such wordsin enact- 
ments in relation to the remedy by way 
of a writ of certiorari in Rex v. Nat Bell 
Liquors Ltd. (9) and their Lordships observe 
as follows (pp 159-160) : J 
“Long before Jervis's Acts statutes had been 
passed which crested an inferior Oourt, and declared 
its decisions to be ‘final’ and ‘without appeal’, 


and again and againthe Court of King’s Bench had 
held that language of this kind did not restrict or 


take away the right ofthe Court to bring the pro- 
ceedings before itself by certiorari.” 
As remarked in Halsbury’s Laws of 


England, Edn. 2, Vol. ¥, p. 851, pate 
1455: 

“Certiorari can only be taken away by expreé:: 
negative worde. It is not taken away by words whic] 
direct that certain matters shall be ‘finally dete: 
mined’ in the inferior Gourt, nor by a proviso thei 
‘no other Court shallintermeddle’ with regard tu 
certain matters as to which jurisdiction is conferred 
on the inferior Court.” 

It is thus clear that ifthe power to issue 
a writof certiorari is vested in the High 
QOourt, then itis not, and cannot be, taken 
away by s. 219, City of Bom, Municipal Act, 
1388, We therefore hold that we have 
powerto issue awrit of certiorari if @ 
proper case is made out. Having come to 
this conclusion, the next question that 
arises is whether the case before us 

(9) (1922) 2 A O 128 (159-180); 91 L J PO 146; 127 
L T 487; 38T L R541. . 
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-Justifies the issue of such a writ. The two 
objections which have been raised against 
the order of the iearned Chief Judge cf 
the Small Cause Court, Bombay, are that it 
is opposed to the principle of res judicata 
end that the provisions of sub-s, (2) of s. 154, 
City of Bom. Municipal Act, 1888, have 
been misinterpreted. Mr. Toakor, the 
learned Counsel for the petitioners, did 
not seriously press the first objection as an 
adequate ground for the issue of a writ 
of certiorari, Even in av application for 
revision under s. 115, Oivil P. O. an 
erroneous decision on the question of 
res judicata isnot regarded as sufficient to 
justify interference ; Hari Bhikaji v. Naro 
Vishvanath (10). It is therefore not neces- 
sary to consider whether the learned Ohief 
Judge was bound by the decision given 
in another case by his predecessor. Mr. 
Chitre was dealing with the rateable 
valuation of a different building and for 
a different year, and although the learned 
Chief Judge might have taken into cone 
sideration the reasons given by Mr. Chitre 


_ in arriving at his conclusion, he was not 


bound to accept and follow his reasoning, 
and his refusal to do so cannot be regarded 


„as a ground for issuinga writ of certiorari. 


The limits within which such a writ can 
be issued are clearly set out by Atkin, L. J. 
in Ker v. Electricity Commissioners; London 
Electricity Joint Committee Co. (1) to which 
I have already referred, as follows 
(p. 205%) : 

“Wherever any body of persons having legal 
authority to dətermine questions affecting the rights 
of subjects, and having the duty to act judicially, 
act in excess of their legal authority they are subject 
to the controlling jurisdiction of the King’s Bench 
Division exercised in these writs.” 

This passage was quoted with approval 
by Lord Hewart, O. J. in Rex v. Minister of 
Health : Davis Ex parte (11) at p. 627. 
The law is summarized in Ryde’s Law and 
Practice of Rating, Edn, 6, at p. 702, 
thus : 

_ “If the Court of Quarter Sessions refuses to exercise 
jurisdiction when it has it, the King’s Bench will by 
mandamus compel that Court to hear and determine 
the appeal. and ifthe Quarter Sessione exercise 
powers in excess of their jurisdiction, or where 
they have none, the King's Bench will bring up the 
proceedings by a writ of certiorari and quash them; 
for ‘there is inherent in the Court of King’s 
Bench authority to bring before it by writ of 
certiorari save where the writ is taken away by 
statutory enactment or charter, the proceedings of 
any Oourt of inferior jurisdiction, with a view to 
(10) 9 B 432, 
(11) (1929) 1 K B 619 (627);98 L J KB 636; 


345. 
—4Pago of (1924) 1 K, B.—[Ed] 


141 LT 6; 27 L QG R 677; 73 S 349;45 TLR 
~ 
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quash such proceedings, But this applies only 
where there is some defect of jurisdiction, or in- 
formality or defect apparent on the face of the pro- 
ceedings.’ Ifthe Sessions have jurisdiction to hear 
an appeal and do so, but decide wrongly, the King's 
Bench will not interfere either by mandamus or 
certiorari.” 

Thus, there are two conditions to be ful- 
filled before a writ can be issued, namely 
that the tribunal or officer whose act is 
complained cf must be acting judicially, 
and that the act complained of must be 


without jurisdiction or in excess of the legal 
authority of that tribunal or officer. An. 


Officer of tribunal having jurisdiction to 
decide a question cannot be said to have 
acted in excess of the legal authoritv if the 
decision happens te be wrong. This aspect 
has been fully discussed by Lord Sumner in 
Rex v. Nat Bell Liquors Ltd. (9). In that 
case it was held that a conviction by a 
Magistrate for a non-indictable offence 
cannot be quashed on certiorari on the 
ground that the depositions showed that 
there was no evidence to support the 
conviction, or that the Magistrate had 
misdirected himself in 2onsidering the evie 
dence; and it was held that absence of 
evidence did not affect the jurisdiction of 
the Magistrate to try the charge. In the 
course of his judgment his Lordship observe 
ed (p.151*) : 

“A justice who convicts without evidence is doing 
gomething that he ought not to do, but he is doing it 
asa Judge, and if his jurisdiction to. entertain the 
charge is not open to impeachment, his subsequent 
error, however grave, is a wrong exercise of a juris- 
diction which he bas and not a usurpation of a juris- 
diction which he has not.”’- 

Similarly. the Ohief Judge of the Small 
Cause Court, Bombay, in this case, may 
have wrongfully interpreted subes, (2) of 
s. 154, City of Bom. Municipal Act and 
arrived at an erroneous conclusion; but, in 
doing so, he was acting within his jurisdic- 
tion and not in excess of the powers con- 
ferred upon him by s. 217 of the Act. Mr. 
Thakor relied upon the ruling in Nundo 
Lal Bose v. Corporation for the Town of 
Calcutta (12), which was a case under the 
Ben. Municipal Act of 1876. In that 
case the Commissioners had based the rate- 
able valuation of the buildings on a pere 
centage of the estimated cost of the build- 
ings in entire disregard of the principle 
laid down in the Act, namely that it should 
be based on the gross annual rent at which 
any such house or land might reasonably 
be expected to let from year to year. In 


(12) 11 O 275, 
*Page of (1922) 2 A C—[EHd}. 


en ements a 


nh 


ta 
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d 
issuing a writof certiorari. Garth, O. J. 
observed (p. 281*) : 

“In this it sesma to me they acted beyond their 
powers. They had no right whatever to make the 
assessment upon any other basis than that which the 
Act prescribes. The principle upon which they as- 
certain the annus! value of the premises appears toms 
to have been obviously fallacious; but whether it was 
go or not, it was an arbitrary test, and one which the 
law does not sanction.” 

Thus, the method followed by the Com- 
missioners in Oalcutta in assessing the 
rateable value of the buildings was not 
warranted by the Ben. Municipal Act, 
and, in adopting some other method, they 
were held to be acting beyond their powers. 
But in this case the learned Chief Judge of 
the Small Cause Court has interpreted 
sub-s. (2) of s. 154, City of Bom. Municipal 
Act, and fixed the rateable value of the 
petitioners’ buildings according to the 
provisions of the Act in the light of bis 
own interpretation. He had the power to 
interpret the sections of the Act, and if his 
interpretation be not correct, if does not 
justify the issue of a writ of certiorart. 

It is argued that having held the lifts 
and the pump to be “mainly or partly 
machinery,” the learned Chief Judge acted 
beyond his legal authority in including 
them in fixing the rateable value of the 
buildings, But that is not what he has 
actually done. In the previous appeal, Mr, 
Chitre had ordered the lifts and the pump 
to be separately valued and the value to be 
deducted from the rateable value of the 
buildings. Unfortunately, the wording of 
subs. (2) of s. 154, Oity of Bom. Municipal 
Act, is unhappy, and the word ‘value’ 
used at the beginning of the sub-section 
seems to have been intended to mean the 
rateable value. Even then the sub-section 
does not require that such value of machi- 
nery should be deducted from the rateable 
value of the buildings. What the sub-sec- 
tion says is that the value of the machinery 
“shall not be included in the rateable value 
of such building or land.” Even assuming 
that the lifts and the pump are machinery 
attached tothe building, it is difficult to 
see how their value is not to be included in 
the rateable value of the building or land, 
as they are amenities attached to the 
building for’ the convenience of the occu- 
pants. Sub-s. (1) of s. 154 requires Gom- 
missioner to find ont the amount of the 
annual rent for which the: building might 
reasonably be expected to let from year to 
year, and it is difficult to see how the 
annual rent can be estimated if the lift is 


` ¥*Page of 11 O—.[ Ed]. 


MULJER sloka & CO v, MUNIOIPAL OOMMR., BOMBAY (BOM.) 


13 


altogether left out of consideration, That is 
what the learned Ohief Judge has said in 
his judgment. He says: 

“In taking the rents reasonably expected to be 
received as the basis for assessment the cost of the 
lift as such has nowhere been in fact included, and I 
do not see that such a basis offends in any way 
against the provisions of s, 154.” 

He is right in saying that no deduction 
can be allowed from the annual rent of the 
building under subss. (2) of s. 154 as sub- 
s. (2) does not provide for such a deduction ; 
but the learned Ohief Judge has specifically 
stated that in assessing the reasonable 
rent of the building the cost of the lift has 
not been included. He was therefore acting 
within his jarisdiction, and we do not 
think that he his exceeded the legal autho- 
rity vested in him by s.154. This case is 
therefore not fit for the issue of a writ of 
certiorari, 

In this view of the case itis not neces. 
sary to go into the question whether the 
interpretation placed upon sub-s. (2) of 
s. 154, City of Bom. Municipal Act by the 
learned Chief Judge is or is not correct. 
Unfortunately, that sub-section has been 
a source of fruitful litigation for several 
years past, and different Ohief Judges have 
come to different conclusions in the light 
of their own interpretation of that sub- 
section. In Municipal Appeals Nos. M/8 
and M/9 of 1922 the learned Ohief Judge 
held that the value of lifts and pumps was 
not to be excluded from the rateable value 
of the building under s, 154, sub-s. (2) of 
the Act. In Municipal Appeul No. M/46 of 
1936, Mr. Ohitre took the opposite view, and 
now in this case Mr. Indranarayan has 
gone back to the view takenin 1922, In 
Haji Dawood v. Municipal Commissioner of 
Bombay (13) electric fittings and fans were 
held not to have been shown to be “machie 
nery” within the meaning of s. 154, sube 
s.(2), of the Act, All this divergence of 
view is due to the unhappy wording of that 
sub-section, and to the fact that in 1888, 
when the Oity of Bom. Municipal Act was 
passed, it could not have been in the 
contemplation of the legislators that a 
machinery like an electric lift would be a 
necessary amenity fora storied residential 
building. Even in England, prior to the 
passing of the Rating and Valuation Act of 
1925, there had been a sharp controversy 
as to the inclusion in the valuation of machi» 
nery and plant and the extent to which the 
valuation was to be effected. The Act 


eof 1925 has: now made it clear in s. 24 


(13) 24 Bom. L R 476; 67 Ind, Oas. 426; AIR 1922 
Bom. 386. f 
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that in the valuation of hereditaments con» 
taining machinery and plant no account 
shall be taken -of such machinery or plant 
except those mentioned in Sch. III to the 
Act. That schedule includes, inter alia, 
lifts and elevators mainly or usually used 
by passengers. Section 154, subes. (2), City 
of Bom. Municipal Act, providesfor the ex- 
elusion of “machinery” in the fixing of the 
rateable value of building, without making 
any such exception. If it be intended that 
the value of such machinery as lifts and 
pumps should not be excluded from cone 
sideration, then the Legislature must make 
it clear by suitably amending the sub- 
section and adding a schedule of exceptions 
as in the English Rating and Valuation 
Act of 1925. If the sub-section, as it stands, 
be strictly construed, it would lead to an 
absurd result as pointed out in the judg- 
ment ofthe learned Chief Judge. Accord- 
ing to the accepted canons of interpretation 
of statutes, a fiscal enactment imposing 
a burden on the subject will be strictly 
construed fin favour of such subject, and 
hence the sooner the sub-section is amended 
so 86 to convey clearly what is really meant, 
the better it will be for the public and the 
Corporation. We do not however - feel called 
. upon to express our ccnsidered opinion 
regarding the correct interpretation of the 
sub-section, since, even if the order cor- 
plained of be not correct, we hold that this 
is nota case in which a writ of certiorari 
should be issued. On these grounds we 
discharge the Rule with costs. 
Macklin, J.—I agree not only that this 
Court has power to issue a writ of certiorari 
in suitable cases, but also that an order 
passed by a persona designata like the 
Chief Judge will be a suitable case if it 
can be shown that the learned Ohief Judge 
has in any way exceeded his jurisdiction. 
But I agree with the reasons given by my 
learned brother in thinking that he has 
not exceeded his jurisdiction, and that it 
is not-open to us to interfere with his order, 
whether that order be right or wrong. On 
that view of the case, if is not necessary 
for us to decide whether his order is right 
or wrong ; and speaking for myself. I am 
glad that it is not necessary for us to decide 
that point, since if would involve an inter- 
pretation of the very difficult language used 
in sub-s. (2) of s. 154, Oity of Bom. Municipal 
Act,1£88. To my mind, there are no less than 
three difficulties in that section. The word 


‘value’ (in the expression “value of ang 


achinery”) is capable of meaning either 
the capital value or the annual value. The 
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word ‘machinery’ may be intended to be 
used as it is used in ordinary parlance, or 
it may have some special meaning as: 
it has in the English Rating Act. Andi 
lastly the words “shali not be included in. 
the rateable value” are by no means easy: 
of practical application—at any rate if the 
section said just the opposite, namely that. 
the value of the machinery was to be 
included in the rateable value, I do not 
quite know how the rating authorities would: 
proceed to set about it. To my mind it 
is desirable that the point should be made 
Clear since it js likely to be a source of 
difficulty in future, and it is obviously a. 
point of considerable importance not only 
to the Municipality but to property owners: 
also. I doubt even if the words as they 
stand in sub-s, (2) of s. 154 can be inter» 
preted so as to correspond with the defini- 
tion of “annual letting value” given in 
8. 3, Bom. Municipal Boroughs Act, 1925. It. 
seems tome that it is a matter deserving 
the serious consideration of the Legislature 
in order that their intention, whatever that. 
really be, may be clearly expressed, 


Per Curiam. — Rule discharged with 


cost. Oosts will be on the appellate side 
scale, 
8. Rule discharged. 


CALCUTTA HIGH COURT 
Civil Rules Nos. 1132 and 1153 of 1939 
November 28, 1939 
Nasim ALI snp Narsing Rav, JJ. 
SARAT CHANDRA CHAKRABURTY— 
MoRTGAGEE — PETITIONER 
VETSUS 
SASHI BHUSAN MANNA AND otarrs— 
OPPOSITE PARTY 
Bengal Tenancy Act (VIII of 1885), s.26-G—Order 


passed by Revenue Officer under s. 26-G., if canbe 
oe under s. 115, Civil Procedure Code (Act Y of 
1 


Section 26-G, Ben. Ten, Act, empowers a Oourt as 
well as a Revenue Officer to entertain applications. 
A Revenue Officer on the plain language of the statute 
is not therefore a Court. Heis not subject to the 
appellate jurisdiction of the High Court, The mere 
fact that his order might have the effect of a decree of 
Oivil Court doesnot make hima Oourt, far less a. 
Court subordinate to the High Oourt within the mean- 
ing of s. 115, Civil P. O. His order cannot therefore 
be revised. 


©. Rules issued from the application for 
setting aside order of the Revenue Officer 
(Sub-Divisional Officer), Diamond Harbour 
(24-Parganas;, dated July 14, 1939. 


Messrs. Saroj Kumar Maity (in No, 11538) 


| 


MPO iie HH Eth rte 
ete 


1940 | 


and Sarat Chandra Janak (in No. 1132), 
for the Petitioner. 

Messrs. Sarat Chandra Janah (in No. 
1153) and Apurba Charan Mukherjee. (in 
No. 1132), for the Opposite Party. 

Nasim Ali, J.—The orders complained 
of in these two rules are the orders of 
a Revenue Officer under s. 26-G, Ben, 
Ten. Act. That section empowers a Court 
as wellas a Revenue Officer to entertain 
applications. A Revenue Officer on the 
plain language of the statute is not there- 
fore a Court. A Revenue Officer is not 
subject tothe appellate jurisdiction of this 
Court. The mere fact that his order might 
have the effect of a decree of Oivil Court 
does not make him a Court, far less a 
Court subordinate to the High Oourt withe 
in the meaning of s. 115, Civil P. O, 
Further I am not satisfied that the deci» 
sion of the Revenue Officer in these two 
cases is wrong on the merits, I therefore 
discharge both the Rules, There will be 
no order as to costs in these two rules. 

Narsing Rau, J.—The main question 
arising in these rules is whether an 
order made by a Revenve Officer under 
s. 26-G (6), Ben. Ten. Act, can be revised 
by the High Oourt under s. 115, Civil 


P.O. This depends upon the precise ims. 


plications of the words “such order shall 
have the effect of a decree of a Civil Court” 
occurring at the end of the sub-section. 
What the effect of a decree of a Oivil Court 
is, is not stated in the Ben. Ten, Act itself 
but isto be gathered from the Civil P. ©. 
But there are two initial difficulties: first, 
the decree dealt with in the Code are 
adjudications in suits, and secondly, if 
they are to have any effect under the 
Code they must be decrees passed by a 
Oourt of Civil Judicature within the means 
ing of the Code, If therefore we are to 
give any meaning to the words in ques- 
tion, we must hold that, besides what they 
expressly state, they necessarily imply 
(1) that a proceeding under s. 26¢G shall 
be deemed to be a suit and (2) that a 
Revenue Officer making an order under 
the section shall be deemed to be a Civil 
Court within the meaning of the Civil P. O. 
If we make these two assumptions, but not 
otherwise, it is possible to give the words 
some meaning e, g. the provisions of the 
Oivil P. O. regarding execution may then 
become applicable to the Revenue Officer's 
order. 
anything more it is not possible to say. 
But even with the above assumptions 
we cannot say that the Kevenue Officer 
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when acting under the section is a Court 
subordinate to the High Court, with the 
result that his order cannot be eaid to be 
subject to revision by the High Oourt 
under s. 115, Civil P. O. I therefcre agree 
that the Rules should be discharged, al- 
though the resulting positicn can hardly- 
be regarded as satisfactory. Section 26-G 
is a provision which extinguishes without. 
compensation certain private rights. Orders. 
thereunder, if made by a Civil Court, are. 
subject to the High Court's control. But it 
would seem that similar orders, if made by a 
Revenue Officer are, as the law stands at 
present, subject neither to appeal nor to, 
revision in any quarter, 


S. Rule disharged.. 


LAHORE HIGH COURT 
Criminal Appeal No. 690 of 1939 
November 16, 1939 
Din MowamMMap AND Ram LALL, Jd. 
BHAG SINGH PAKHAR SINGH—Oonvior 
—APPRLLANT 
VETSUG 
EMPEROR—-OPProsITE Party} 

Criminal trial—Onus to prove guilt—General rule- 
that it always lies on prosecution is subject to excep- 
tion in s, 105, Evidence Act (I of 1872), 

The general rule that the onus always lies on the- 
prosecution to prove the guilt is subject to statutory 
exception contained in s. 105, Evidence Act. The 
prosecution cannot claim a verdict of guilty because- 
the accused puts forward a false defence, The guilt. 
must be determined on the strength of the prosecution 
evidence alone, but where the accused puts forward 
a plea that he did commit the offence charged but in 
circumstances thatexcused or mitigated, the prosecu- 
tion in such cases can show that no such circum- 
stances exist and so the claim is averted. With the 
rejection of the defence version however the duty of 
the prosecution does not end and they have still to 
show thatthe accused caused death in circumstances. 
which make the offence murder and in this sense the 
onus never shifts from the prosecution. Woolmington 
v. Director of Public Prosecution (1), explain- 
ed. [p 17, col. 1.) 


Or. A. from the order of the Sessions 
Judge, Ludhiana, dated June 19, 1939. 


Messrs. J, G. Sethi and Dasaundha Singh, 
for the Appellant. 

Mr. Basant Krishan, for The Advocate- 
General, forthe Crown. 


Ram Lall, J.—Bhag Singh with his. 
father Pakhar Singh was tried under- 
ss. 302/34, I. P. O., on the allegation that 
these two persons together with Nahar- 
Singh, absconder, caused murders of 
Bishen Singh, Jagir Singh and Kehr Singh. 
just outside, their village on the morning- 
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-of February 6, 1939. ‘The learned Sessions 
-Judge acquitted Pakhar Singh, convicted 
Bhag Singh and sentenced him to death 
and Nahar Singh is still absconding. Bhag 
‘Singh has preferred an appeal to this Court 


-.and the sentence is also before us for 


‘confirmation under s. 374, Criminal P. O. 
‘The case for the prcsecution is that Kebr 
‘Singh and Jagir Singh were working the 
‘well outside the village on the morning 
of February 6, 1939, when Bhag Singh, 
appellant, and Nahar Singh, absconder, 
came there armed with spears and told 
‘Kehr Singh and Jagir Singh not to work 
the well any more. Apparently both the 
accused and the deceased ‘were entitled 
‘to Work this well but no definite terms had 
been fixed. Kebr Singh and Jagir Singh 
‘replied that they had still a little more 
land to water and- they would leave off 
working the well soon. While .an alter- 
cation was going on Narain Singh, Santa 
Singh, Saleha Singh, Bachan Singh and 
Mst. Basso, the mother of Jagir Singh, also 
reached there as did Bishen Singh, father 
of-Jagir Singh and Pakhar Singh, father 
of Bhag Singh. Pakhar Singh ie alleged 
to have shouted encouragement to Bhag 


Singh and Nahar Singh whereupon they 


-were attacked by Bhag Singh, appellant, 
-and Nahar Singh, absconder, with spears, 
Kehr Singh, Jagir Singh and Bishen 
Singh tried to run towards the village 


- abadi.which is close’ by, but they were 


‘jntefcepted and Nahar Singh gave ‘a 
spear thrust to Bishen Singh in the 


stomach and Bhag Singh overtook Kehr 


Singh who stumbled over the boundary 
of a field as he’ was running, and he 
‘gave him a spear blow on hbis back 
towards the left side. Immediately after- 
-wards Bhag‘ Singh got in.front of Jagir 
‘Singh and thrust his spear into the night 
sidecf Jagir Singh. While Bhag Singh 
was attacking Jagir Singh, Jagir Singh’s 
‘mother, Mst. Basso, tried to catch held of 
the spear blade and,in doing so, her right 
‘hand was injured. 

After doing all this damage the culprits 
-ran away and the three injured men were 
taken to Jagraon, where Dr. Mohammad 
Ajmal Husain, Asst, Surgeon, examined 
them at about li a, mM, The doctor sent a 
ruqga to the Police Station, Jagraon. to get 
-tbe statements of the injured men recorded 
by a Magistrate as their conditions were 
precarious, The statements of all these 


‘three persons were recorded by a Magis- and Kehr Singh from fighting. Jagir Singh's ` 


trate at the hospital at about 1-20 P, m, and 
-thereafter a formal ‘frst informarion report 


- gave a false 
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was recorded on the basis of these statements 
at 2-15 p. m. Kehr Singh died the same 
day, thatis, on February 6, 1939, at about 
4-45 P, M., Jagir Singh died on February 
13, at 6-30 P. m. and Bishen Singh died 
on February 15, at 2-15 p, Įm, The medical 
evidence proved beyond all doubt that the 
cause of death in each case was spear 
thrusts. Mst. Basso was found to have two 
incised wounds on the palm of the right 
hand and an incised wound on the palmer 
aspect of the right middle finger, Tne 
injuries were fresh when they were exa- 
mined and there is little doubt therefore 
that they were caused while she had got 
hold of thespear blade in her hand, The 
case for the prosecution was. supported hy 
the evidence of Bachan Singh, P, W. 
No, 16, Santa Singn, P. W. No. 17; Salaha 
Singh, P., W. No. le, and - Mst,- Basso, 
P. W. No, 19, who have all deposed as eyes 
witnesses of the occurrence, There are also 
dying declarations -by each of the three 
deceased persons recorded at the earliest: 
possible opportunity and in each of which 
the appellant Bhag Singh has been clearly 
implicated as the murderer. Bhag Singh 
and Nahar Singh had both absconded, 
but Bhag Singh was captured by Chaudhri 
Nazir Ahmad on May 24, when he at first 
name, Nahar Singh, as 
already stated, is still absconding, ` 
Bhag Singh, appellant, and his father 


Pakbar Singh both pleaded not guilty to the ` 


charge, Bhag Singh stated tothe commite 
ting Magistrate that he was working the 
well at the time of the occurrence and was 
attacked by the deceased whom he injured 
in self-defence, and to this. statement he 
adhered besides filing a lengthy written 
statement. The story as told by Bhag Singh 
in his written statementis to the effect that 
he was working the Persian wheel of the 
well and Thakra Singh, D. W. No. 1 was 
helping him at the time when Jagir Singh, 
son of Bishen Singh, came and wanted the 
use of the well himself and on the refuéal 
of Bhag Singh mutual abuse took place 
and Jagir Singh went back to the village 
in a temper, After a short while, 


Jagir Singh and Kehr Singh armed with a ` 


spearand a takwa respectively came from 
the direction ‘of the village followed by 
Mst. Basso who was entreating them not to 
fight. The noise attracted a number of 
persons who appeared as defence witnesses 
and these persons tried to stop Jagir Singh 


spear was taken away from him and handed 
over to Mst. Basso. In the meantime, Bishen 


a 
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Singh elso came running from the village 
with a spear in his hand and at this 
juncture Bhag Singh says he snatched the 
spear which the defence witnesses had 
handed over to Mst. Basso from Mst. Basso’s 


hand and stcod at bay waiting for Bishen - 


Singh’s attack. Bishen Singh as soon as 
_he reached the well shouted to Kehr Singh 
and Jagir Singh to attack whereupon Kehr 
' Singh attacked Bhag Singh with his takwa 
and caused an injury on his right hand. 
Thereafter, the appellant says, that he tsed 
the spear which he'had snatched from Mst. 
Basso against Kebr Singh and injured him 
in ‘self-defence. After he had injured 
Kehr Singh Jagir Singh attacked him with 
a Spear as also did Bishen Singh. En order 
to protect himself he injured both Jagir 
‘Singh and Bishen Singh. He goes on to 
say that at this stage he escaped and went 
‘to a doctor at Kokri Hospital to get his 
injured hand treated. ’ 
The version put forward by the defence 


appears to be inherently absurd. It is- 


‘impossible to believe that one man initially 
unarmed should ‘be able, when attacked 
_ by three heavily ‘armed men in ‘the prime 
of life, to snatch a spear from a member 
of the opposite party, even if that person 
be a woman, and therewith cause mortal 
injuries to each of his three assailants 
successively, If the appellant was injured, 
as he says he was with a takwa, before he 
himself inflicted’ any injury the causing 
_of the damage that he did cause becomes 
all the mere difficult to understand, The 
whole setting of the story seems unnatural. 
It is unlikely that defence witnesses who 
had disarmed Jagir Singh should hand 
‘over Jagir Singh’s spear to Mst. Basso, and 
not keep it themselves. It is still more 
unnatural that the witnesses who professed 
to bethere in order to prevent a fight should 
not ‘have tried to protect Bhag ‘Singh till 
after Bhag Singh had killed each one of 
‘his three assilants. It appears further 
‘unlikely that if Bhag Singh’s story was 
true he would run away and bo Create 
suspicion against himeelf. Dr. Naranjan 
Singh says that he examined the appellant 
on February 7, at his dispensary at Kokri 
Kalan in the Ferozpore District. At that 
time he had a superficial incised wound on 
his right hand and three stitches had to be 
applied toit. A superficial wound can be 
caused at any time in order to bolster up 
a defence to a serious charge like murder 
and this injury appears to be either self- 
inflicted or self-suffered. That this injury 
` was not caused in the manner alleged by 


‘oped & 4 a 
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-only to a limited extent, 
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Bhag Singh, appellant, appears to be clear 
from the fact that if a heavy blow was 
given by an able-bodied assailant with a 
hatchet it would cause something more 
serious than a superficial wound on the 
hand and -secondly itis not without signi- 
ficance that the appellant thought of getting 
himself examined the next day at a village 
dispensary in a district different to his 
own. It appears far more likely that the 
elaborate written statement put in by the 
appellant was prepared by a legal mind 
and sought tọ find some explanation, how- 
ever, crazy, of all the injuries found on the 


‘party of the complainants and legal colour 


was added to the story by manufacturing 
a superficial injury on the hand of the 
appellant and getting it examined by a 
doctor in ‘a surreptitious manner in a 
Learned Counsel who 
has appeared before us has argued that if a 
man had made up his mind to abscond he 
would not think of manufacturing such 
false-evidence. It appears to us however 
that there is nothing strange or unlikely 


‘about an accused person in the position of 


Bhag Singh in manufacturing evidence and 
then absconding with the object of using 
this manufactured evidence if and when 
he is arrested and brought to trial. We 
have no hesitation therefore in rejecting 
the defence version as wholly coacocted 
and false. 

Learned Oounsel who appeared before us 
on behalf of the appellant urged that the 
case for the prosecution had not been prov- 
ed with any degree of satisfaction and that 
if that be so we are not entitled to look at 
the defence that his client has put forward 
and victimize him for having told a story 


‘which is not convincing. In this connection 


-he urged on the authority of a recent well- 
known decision in the House of Lords 
Woolmington ‘v. Director of Public Pro- 
secution (1) that the onus of proving the 
guilt of an accused person invariably and 
throughout the trial rests on the pro- 
secution and it -is incorrect to say that the 
onus ever shifts, This proposition is true 
Under s, 105, 
Evi, Act, when a person is accused of 
any offence and he pleads the existence of 
circumstances which show that the act 


-committed by him comes within any of the 


general exceptions in the I. P, O,. the 
burden of proving such circumstances is on 
the person accused and the Court must 
presume the-absence of such circumstances, 


(1) (1935).A O 462,104 LJ K B 433; 25-Cr, App. R 
72,01 T L R446; 153 L T 232; 798 J401. . 
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: In otber words, under the Indian Law the 
‘Statute expressly creates a presumption 
‘which an accused person has to rebut if he 
‘wishes to get the benefit of any exceptions 
exonerating him or mitigating his offence, 
This circumstance alone appears to us-to 
distinguish Woolmington v. Director | of 
: Public Prosecution (1} where Lord Sankey 
:observed that the general rule that the 
onus always. lies on the prosecution to 
prove the guilt rests on the prosecution is 
subject to any statutory exception that may 
‘exist, This statutory exception appears to 
‘us to exiet in this country in s, 105, Evi. Act, 

The proposition however: is correct if it 
means that the -prosecation cannot claim a 
: verdict; of guilty. because the accused puts 
.forward a false defence: The guilt must be 
determined, on the. strength of the pro- 
-gecution evidence alone, but where.. the 
‘appellant puts forward a plea that -he did 
commit the offence charged but in eir- 
‘cumstances that excused or mitigated, the 
‘prosecution in .such cases can show that 
no such circumstances exist and so the 
‘claim is averted, In the. present. case the 
right of private defence of person is plead- 
‘ed and.an-injury to the hand of the 
appellant is put fcrward.in support of this 
‘plea. It is open to the prosecution to 
argue that the injury if received by the 
appellant: as alleged by him would have 
‘made it impossible for:the appellant to 
“inflict further ‘injuries -so ~as ‘to kill ‘three’ 


men one after another. Again, the’ pro: _ | : 
“variations, but there appears nothing on 


secution can show that if.an attack had. 
been made on, him, assuggested by him, 
‘the injuries’to:- him would have been far 
more serious than a flesh wound on the 
-hand. With the rejection of the defence 
version however the duty of the prosecution. 


does not end and.*they have still- tó show ~ 
that the appellant ‘caused‘death in circum: ` 


stances which makes ‘the offence murder 
and in this sense-the onus never shifs from 
‘the prosecution, — 

In the case before us, the story for the 
. prosecution is supported by the three dying 
declarations: which were recorded. on. the 
day of thé occurrence by a Magistrate 
and is further supported by a number of 
-eye:witnesses of whom the presence of 
- Mst, Basso is corroborated by injuries on 
her hand and her presence is indeed not 
denied by the defence, It is objected 
regarding these dying declarations that 
their language is almost identical but this 
. is easily explained by the fact that thes® 
statements are very short and were re- 
- gorded by the same person at about the 
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same time. In all three the same story 
is told and Bhag Singh, appellant, is- 
clearly implicated in all as a murderer.. 
Beyond the fact that Dharam Singh and 
Bachan Singh were present when the. 
dying declarations were recorded, there ` 
is nothing to show that these states 
ments were prompted or made at the. 
instigation or under the influence of-.a 
relative. 

If the dying declarations are believed, 
they themselves afford a sufficient basis 
for the conviction, but the case is supported 
by other evidenze. Mst. Dasso, as stated 
already, was admittedly present and was 
therefore an eye-witness. In this view of. 
the matter, the objection raised by learned 
Counsel that Mst. Basso is wrong when she 
says that she was taking tea for Jagir 
Singh and Kehr Singh ioses all significance. 
Whether she was taking tea or was attracted 
by the cries of Jagir Singh and Kehr Singh 
becomes in our cpinion immaterial. It is 
true that her statement like that of some - 
of, the other witnesses for the prosecution 
who have appeared as eye witnesses is open 
to the objection that there are minor 
discrepancies between the statements in 
Court and those. made before the Police 
particularly regarding the circumstances in 
which Pakhar Singh came to the spot and 
what he said to Bhag Singh by way of 
encouragement before or during the assault.. 
Pakhar Singh however has been acquitted, . 
on the strength of these somewhat minor 


the record to shake the general truth of 
the story for the prosecution that because 
of some quarrel over the turn of water, 
no matter by whom started, the appellant 
with others came armed with spears and 
The statement of 
Bechan Singh is objected to on the ground 
that this man was implicated in a dacoity 
and had appointed Bishan Singh deceased 
as his mukhtar for about two months. 
This is apparently the only interest that the 


. witness had in the deceased and it does not 


appear to us to be likely that Bachan Singh 
would for this reason lend himself’ asa 
false eye-witness to a murder. The other 
eye-witnesses are Santa Singh and Salaha 
Singh. Santa Singh had been implicated in 
cases of illicit possession of opium and liquor 


and sentenced and he has otherwise mort- 


gaged the whole of his land and for that 
reason it is urged that he was unreliable. As 
the witness's antecedents are more than 
doubtful, we consider that his statement 
can be left out of account. The state 
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.ıment of Salaha Singh too-is open to 
‘objection on “various minor grounds. We 
“gonsider that if these two statements are 
‘left out of account there is ample evidence 
“which will support the prosecution. In 


:our opinion on the strength of this evie - 


-dence a clear case of murder has been made `. ~ 


“out. ` ; 

We have already said that the counter- 
-version of the defence which is supported 
by two or -three defence witnesses is 


K 
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such an offence there can be no penalty 
other than death and for these reasons we 


` reject his appeal and confirm the sentence 


-tunbelievable. Karnail Singh (D.--W. No. &)-- 


: gays that Jagir Singh was armed with a 
‘spear and Kehr Singh with a takwa and 
. later Bishan Singh also came armed with 
: another spear, and all three attacked Bhag 
‘Singh whereupon Bhag Singh gave a spear 
-blow to Kehr Singh in self-defence and 
48° Bishan Singh, Kehr Singh and Jagir 
« Singh advanced towards him, he killed them 
one after the other. This.witness’s father 
4 was implicated : in a murder case but 
acquitted, It was suggested by the proe 
:-specution that Partapa, brother of Pakhar 
Singh accused and uncle of Bhag Singh 


appellant, appeared asa defence witness: 


rin that case and the witness deny that this 
was So. In these circumstances, it is not 
. unlikely that be is paying off a debt in 
skind. The next witness Mit Singh (D. W. 
No. 6), tells a similar story and his motive 
for giving evidence for the defence too is 
--elear, for Ran Singh, father of the absconder 
in this case, -appeared as a witness for 
the prosecution in -a case brought -by him 


ander s, 324, IL P. O., against one Sarwan’ 


Singh. This witness was in the village 


. 


‘mission to jurisdiction—-Decree passed 
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` passed on merits —Putting 


aa 


‘Foreign country, what 


bd 


+ 


when the Head Constable arrived on the’ 


«scene but he did not appear before him. on merits is fully binding onhim. Harris v. Taylor 
. The next witness for the defence in sups. (1) and 89 Ind. Oas, 129 (2), relied on. {p. 2L, col. 


‘port of the counter-version is Shain Singh’, 2] 


(D, W. No..7) and he too did ‘not appear 


~ + 


mer 


of death, i 


S. - Appeal dismissed. 
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“GOPALDAS—Daraenpants ` 
Jurisdiction—Foreign Court—Submission to ita 
jurisdiction—Effect—Ex parte decree—Steps taken 
to set ttaside and suit defended—~—Whether sub- 
on merits— 
Binding effect--Test to determine whether decree is 
appearance to search 
papers after ex parte decree or executing general 
power-of-attorney to defend suita in foreign Court 
does not amount to submission to jurisdiction— 
Decree passed ex parte by British Indian Court 
against resident of State not submitting to its juris- 
diction~-V alidity —If can be enforced in State— 
_ts—Indian States, whether 
foreign countries in relation to British India— 
Hindu Law—Adoption—Effect on family partner- 
ship. f 
Where in asuit filed in British Indian Oourt 
against. the defendant, a résident and subject of 
an--Indidn * State an-.ex-parte decree ‘is passed and 
the. defendant getsa.:the ex parte decree set aside 
and files written statement, and defends the suit 


“ithrough properly: constituted attorney, these acts 


amount to voluntary submission to the jurisdiction 
of the foreign Court, T'he-cage no longer remains ex 
rte against him and a decree subsequently passed 


-, The trae ‘teat ‘for determining whether a -judg- 
ment has or has not been passed on merits is tosee 


before the Police during the course of the whether it has bean pronounced as a penalty for any 


investigation. 
. Similar effect was not even touched upon 
by learned Oounsel in his arguments. 


. The witnesses for the defence appear to Qourts annot by their 
us to be unbelievable in thé story they foreigners who have not submitted 
‘tell and therefore the question of their bias diction, and can only 


r motive becomes a matter of secondary 
Amportance, 


In the view that we. have taken of the be enforced where the defendant at 


matter, the prosecution appears to us to 
have clearly established the case of murder 
against the appellant and the defence to 


The other evidence to' the conduct of the defendant, or whether itis based on 


a -consideration of the truth or otherwise of the 
plaintiff's case, [p. 22, col.2] - 

It is a well-settled rule of international law that 
judgments bind absent 
to their juris- 
exercise jurisdiction over 
persons who are within the territorial limits of their 
jurisdiction, and, therefore, a judgment of aforeign 
Court obtained against an absent defendant cannot 
the time of 
the commencement of the suit was ueither a subject 


of, nor resident inthe country in which the judg- 
ment was obtained. [p. 23, col. 2.] 
A decree against an absent foreigner is valid 


have totally failed to substantiate the plea only so far as the same is made operative by local 


of the right of private defence put forward. 
In these circumstances, - we are satisfied 
that Bhag Singh, appellant, has been rightly 


@ounecing the same, 


Legislature within the country of the forum pro- 
Beyond the limits of that 
country the decree would remaina nullity in spite 
of the authority given toit by the local Legisla- 


gfonvicted of the offence of murder, -For tare, (p. 25, col. 2.] 


æ ma 


~ gince the continuance of 
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An Indian State whose Legislature is not subject 
to the Legislature of British Indiais a distinct and 
separate political entity. Such a State is, therefore, 
a foreign country in relation to British India 
within the meanings and for the purpose of the 
Oivil P. O, Section 20 of Oivil P. O., (of British India) 
may give jurisdiction to British Indian Courts to 
pags a decree against residents of such a foreign 
State but it has no effect against. State subjects 
within the territorial limits of that State and should 
be considered an absolute nullity, Hence a decree 
passed by a British Indian Court- against the sub- 
ject of Bhopal State who at the time of com- 
mencement of the suit did not reside or carry on 
business within the jurisdiction of such Court 
either personally or through a properly constituted 
agent and who did-not submit to the jurisdiction 
of such Court ‘is a‘nullity, and is not enforceable 
against the defendant:inthe forum of Bhopal State, 
wherever thecause of action might havearisen, 
Gurdyal Singh v, Raja of Faridkot. (3), spproved, 
Annamalai Chetty v. Murugasa Chetty (6), ex- 
plained and distinguished, 153 Ind. Qas. 824 (11), 
dissented ‘from, [p. 26, col.:2; p. 27, col 1] 

Putting in an appearance to take search of 

' papèrs after an ex parte. decree was ‘pronounced, 


` by a foreign Court does not ‘amount to an act of 


submission to jurisdiction. Bo also mere‘execution 


. 'Of'a general power-of-attorney ‘in favour of certain 
` person -for defending suits in foreign ` 


À , Bul foreign ‘Courts does 
not amount to: submission to jurisdiction of foreign 


ý a 82 Ind, Oae: 425 (12), distinguished: [p.'27, 
aol. 2. 


‘Ordinarily in ‘Hindu Baw the rights: of an adopt- 


~ ‘ed son ‘arise ‘at his adoption, ‘Even in’ the.case of 


an adoptión. by a widow, though the adoption “by 


~ her is for her:husband still the’adoptee’s rights do 


not relate back to the-death of the husband. ‘Bat 
in the case of a trading partnership the adopted 


` gon takes ‘the place of the ‘déceased’as .‘from the 


date ‘of “his ‘death, thas preventing its automatic 
‘dissoltition. Under the -ordinary law a ‘firm `of 


` partnership dissolves upon. the death of,-a, partner 


‘and his heir does not ipso-facto become its member 
& partnership -depends 
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that Seth Naraindas’ Sunderlal and hig 
Minor son Jaikishan Das Naraindas carried 
on business as Shroffs and commission 
agents in Bombay under the name and style 
of Messrs. Saligram Narayandas and the 
defendants carry on business at Bhopal and 
other places in the Bhopal State in the firm 
names of Ramkishan Pirthiraj, Ramkishan 
Akheyraj and Ramkishan Vhanraj, That 
the said firm of Saligram Narayandas acted 
as the commission agents of the defendants 
firm of Ramkishan Pirthiraj in Bombay since 
1924. That on June 12,1928 the account 
was finally made up and adjusted and a 
sum of Rs, 81,900 was ascertained as due 
and payable by the defendants to the said 
firm of Saligram Narayandas, for which an 
acknowledgment was also passed by Bal- 
kishondas a partner in the-firmof Ram- 
kishan Pirthiraj acting on behalf of the 
defendants. That on the defendants fail- 
ing to pay, the said firm of Saligram 
Narayandas filed a-suit being suit No. 2552 
of 1929, on December 17, 1929 in the High 
Court of ‘Bombay. That both the present 
defendants though duly served did neither 
obtain leave to defend the -suit nor made 
appearance in any manner and anex parte 
decree was passed against them on March 


1), 1930. That subsequently by an assign- 
‘ment dated May 23, 1933 the said firm of 


Saligram Narayandas. assigned the said 
decree to D. B, Kesri Singh the pree 
sent plaintiff, for a sum of Rs. 25,000, 


After purchasing the decree the present 
. plaintiff applied for the issue of usual 


notice under r. 16 of O. XXI, Oivil P.G. 
which was made -absolute on July 7, 1933, 
That on June 12, 1933 the first defendant 
. moved the Oourt to set aside the 
ex parte decree stating that the writ :of 


- -upòn -the mutual consent . and -confidence of the 
rtners. ‘These incidents have, however, no -ap- 
plication to an “ancient family trade in which 
'. partnership continues unaffected by the deaths of 
--gld members and the births of new ones, As such, 
_@ partnership of which the father wasa member 


" would’ continue’in spite of his death, the son taking 
- the father’s place whether 


lace whether then living or posthu- 
‘mous. As such ifa person was afterwards adopted 
his, ‘adoption relates back to the death ‘of ‘the 


father;so thatthé partnership is-deemed-to con-. 


summons was. not served-on -her. -There- 
upon the decree was set aside and the 
first defendant put in her-written state- 
ment centesting the suit on Various grounds. 


tinue with. him added as a partnér from the date. of 
‘the father’s-demiee. [p. 22, col. 2; p. 23; col, 1) 
Mr: Mohammad Yaqub Khan, +for the 
:-Plaintifi. ~ E ; : 
‘Messrs, Mohammad Nasiruddin and Syed 
~ Mohammad, forthe Defendants. 
»Judgment.—This. is a -suit. filed by- 
-7 one D; ~B. Kesri Singh, a resident of 
- -Bombay, against, Sethani -Harconver Bai 


That the suit proceeded and ultimately 
ended in a decree for Rs. 1,06,830 with 
future interest at the rate of 6% per annum, 
on July 9, 1934. The.defendants not having 
satisied the decree the present suit was 
filed in this Court on the basis: of foreign 
judgments of the Bombay High Wours 
passed against defendant No, 1 on merits on 
July 9, 1934-and against defendant No. 2 
ex parte on March 11, 1930. 


+ 


' and Seth Gopal Das, both residents of. 


‘Ichhawarin Bhopal State, for the .tecovery 


-of Rs, 1,21,606-3 on the basis of: a jud¥- 
. > ment-of the High Oourt of Bombay. ‘Lhe 
plaintifi’s case as disclosed in the plaint is _ 


Both the defendants have filed separate 
written statements in this Oourt but their 
case is substantially the same. 
defendant pleaded inter alia that the pro» 
perty left by her husband was taken under 


The first. 
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the mantgement of the Court of Wards 
in 1917 and remained under its superinten- 
dence till 1931, that she as a ward was 
under disability to transact any business 
and did notin fact transact any business 
at all with the said firm of Saligram 
Narayandas. She also pleaded that the 
Court of Wards was not a party in the 
suit filed in the High Court of Bombay and 


the decree of that Court was not binding 
She further pleaded that she had. 


on her. 
adopted one Hiralal with the permission of 
the Court of Wards and on his death Hira- 
lal’s widow adopted- Gopal Das defendant 
No. 2, whois now the sole proprietor of the 
estate of late Seth Hemraj including the 
firm of Ramkishon Pirthiraj, There 
was also a plea to the effect that the 
decree against her was not passed on 
merits and the suit resulting in the said 
decree wastbe result of collusion between 
Balkishondas and Saligram Narayandas 
who were related as son-in-law and father- 
in-law. 

Defendant No. 2 raised almost all the 
pleas taken by defendant No, 1 and plead- 
ed further that the decree nated March 11, 
1930 was not binding on him because he 
was a resident and subject of the Bhopal 
State and did not submit to the jurisdiction 
of the High Oourt of Bombay. 


The following issues were framed in the 
presence of the learned Oounsels for the 
parties. , 

1, Whether defendant Nos. 1 and 2 were 
incompetent a8 wards to enter into contracts 
in British India at the time of the institution 
ofthe suit in Bombay by Saligram Narayan- 
das, and was their position that of a ward 
for these contracts ? 


2, Whether the Court of Wards of 


Bhopal was a necessary party in the sult i 


filed by Saligram Narayandas ? 

< 3; Whether ss. 34 and 52 of the Bhopal 
Oourt:of Wards Act barred the suit filed by 
Saligram Narayandas ? 
. 4.. Whether the firm of Ramkishon 
Pirthiraj was under the management of the 
‘Court of Wards at the time of the institution 
of suit by Saligram Narayandas ? : 
5. Whether the judgment of the High 
‘Court of Bombay dated July 9, 3934 was not 
passed on: merits and is as such not binding 
on defendant No, 1? 
~- 6. - Did the- defendant No. 2 submit to 
the jurisdiction: ‘of the High Court of Bombay 
ornot, and isthe decree dated. March 11, 
1930 not binding on him ? 


7, Are the defendants liable to pay 





the amount claimed. If so, to what extent ? 

8 Whether on an account being taken 
on June 12, 1929 a sum of Rs. 41,000 was 
found due from the defendants to the 
firm of :‘Saligram Narayandas for which.an 
acknowledgment was also passed by Bal- 
kishondas on behalf of the defendants? If 
so, what is:its effect: ? 

3 To what relief the plaintiff is entitl 
e 

Findings :—Issues Nos. 1, 2, 3,and 4, 
These four issues can conveniently be 
grouped and disposed of together. No 
document has: been filed: by: the defendants 
to prove that the estate of late Seth 
Hemraj was taken under the management 
of Court of Wards and was under such 
management when the suit was filed in 
Bombay, and that they were declared 
wards. The defendants might have ony 
proved this fact by producing the Govt. 
Gazette of Bhopal but they did not make 
any such attempt. No oral evidence even has 
been adduced on this point, so much so 
that the defendant No. 2 who has come 
to the witnessebox did not make any 
mention - of this fact in his statement. 
Issue No. 1 is therefore decided against the 
defendants. Issues Nos, 2, 3 and 4 autoe 
matically go against the defendants after 
the decision of first issue, because when 


-the fact of the estate being under the 


management of the Court of Wards is not 
proved: no question of the Gourt of Wards 
being made a party or the suit being 
barred by ss. 34 and 52 of the Court of 
Wards Act does arise.. The Issues Nos. 1 to 4 
are therefore decided. against the defende 
anis. 

Issue No. 5. This pleaof defendant No. 1 
appears to be untenable, She admittedly 
anbmitted to the jurisdiction of the High 
Court of Bombay. She got the ex parte decree 
of March 11, 1930 set aside and filed her 
written statement and defended the suit 
through her properly constituted attorney. 
The learned Counsel for the defendant has 
argued that submission to- jurisdiction 
after the passing of au ex parte decree 
was no submission at all. I see no: force 
in this argument. When a defendant after 
getting an ex parte decree against him 
set aside files a written statemant and 
contests the suit. the case no longer 
remained ex parte against him and a decree 
subsequently passed on merits is fully 
binding on him. Defendant No. 1 was not 
‘originally subject to the jurisdiction of 
the -High Court of Bombay, and she chose 
to’ appear voluntarily to defend the suit 


Le 
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which amounts to a submission to that 
Court's jurisdiction. In Harris v. Taylor 


(1) followed in Janki Sethani v. Laxmi-— 


narayan(2) which will be subsequently 
referred to, Buckley, L. J. observed : 

__ “The doctrine applicable to these cases is that 
if the defendant has placed himself in such a position 
that it has become hisduty toobey the judgment 
ofthe foreign Court then the judgment is enforce able 
against him _in this country...” 

In Janki Sethani v. Laxminarayan (2); 
Kotwal, A. J. O. observed : 

“It is difficult to see how the appearance for the 
purpose of obtaining an adjournment or for applying 
to set aside the ex parte decree, can have been 
anything but voluntary and did not amount to 8 
submission to the jurisdiction of the Court.” 

In that case a suit was filed at Hoshang- 
abad in O. P. on the basis of a judgment 
of a Oivil Court in Bhopal. The defendant 


not being a resident of Bkopa] State had 


made an application to the State Court for 
an adjournment of the suit which was 
disallowed, She had also applied to get the 


‘ex parte decree set aside. Her application 


having been disallowed she went in appeal 
which was also dismissed. The question 
before the Court was whether the acts 
referred to above amounted to submission 
to the jurisdiction of Bhopal State Court or 


“not, and it was held that appearance for 


the purpose of obtaining an adjournment 
or for applying to set aside an ex parte 
decree ina fcreign Court was a voluntary 
act and amounted toa submission to the 
jurisdiction of the foreign Court, It was 
not therefore open to defendant to raise 
the plea of jurisdiction after . having 
defended the suit on merits. Now the 
question whether the judgment dated 
July 9, 1934 was or was not: passed on 
merite remains to be considered, The 
contention of the learned Counsel for dee 
fendant No. lis that it was given by way 
of punishment to the defendant for his 
default in not attending the Court on the 
date of Learing, What happened is this; 
Defendant No. 1 got the ex parte decree 
set aside and filed her written statement. 
The suit was partly heard on different 
dates and ultimately came up for hearing 
on July 9,1934, On that date Counsel for 
defendant No.1 applied for adjournment 
Stating that Hariram defendant’s constitute- 
ed attorney had suddenly left Bombay on 
account of ill-health, The plaintiff opposed 
the application stating that there was no 
proof of illness, andthat Hariram had got 


wh (1915) 2K B 580; 1I3L T2921; 8& LIK B 
aa AI R 1926 Nag. 77; 89 Ind, Cas, 129; 22N L R 
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the ex parte decree set aside on the ' false- 
allegation that defendant No. 1 did not 
know of the suit at all. The documente- 
in the Prothonotary’s office revealed that 
she was aware of it. It was owing to these: 
facis that Bariram had disappeared. The- 
adjcurnment application was disallowed,. 
and the Counsel for the defendant No, 1 
thereafter withdrew. The Counsel for the 
plaintiff then examined Balkishondas Sri» 
kishendas cn behalf of the plaintif. All 
these facts are borne out by the notes of 
evidence taken bythe Hon’ble Mr, Justice- 
Kania who tried the case, and by the 
decree, dated July 9, 1934, The true tert 


for determining whether a judgment has.. 


or has nor been passed on merits is to see- 
whether it has been pronounced as a 
penalty forany conduct of the defendant, 
or whether itis based on a consideration 
of the truth or otherwise of the plaintifi’s. 
case. In the present case there was evi» 
dence on the record on which the Court. 
could have proceeded on merits. A perusal, 
of the record shows that the Ovourt did: 
apply its mind to the merits of the case 
and considered the plaintiff's. claim as. 
proved. I therefore decide the issue against. 
defendant No, 1. 
Although Issues Nos. 1 to 5 have been 
decided against defendant No. 1 and a 
decree as prayed by the plaintiff could te 
passed against her on the basis of the 
foreign judgment, there is yet another 
aspect of the case which deserves congsidera- 
tion, Sethani Harconver Bai defendant. 
No. 1 has pleaded that she adopted one 
Hiralal and on his death his widow adopted 
Gopal Das who was now the sole owner of 
the estate of lateSeth Hemraj including’ 
the firm of Ramkishan Pirthiraj and that 
she had no concern with the said firm. 
This plea is supported by the evidence of 
Seth Gopal Das who has deposed all these- 
facts in his statement. This piece of evi- 
dence stands unrebutted. The frame 
of the plaintiff's suitalso shows that the 
fact of adoption was admitted by him, 
In his plainthe has described Gopal Das as. 
adopted son of Hiralal. Ordinarily in 
Hindu Law the rights of an adopted son 
arise at his adoption. Even in the case 
of an adoption by a widow, though the 
adoption by her ie for her husband still the 
adoptees rights do not relate back to the 
death cf the husband. Butin the case of 
a irading partnership the adopted son 
takes the place of the deceased as- from 
the date of hisdeath, thus preventing 
its automatic dissolution.: - Under the 
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ordinary law a firm of partnership 
dissolves upon the death of a partner 
and his heir does not ipso facto become 
its member since the continuance of a 
partnership depends upon the mutual con- 
sent and contidenceof the partners, These 
incidents have however no application to 
an ancient family trade in which part- 
nership continues unaffected by the deaths 
of old members and the births of new 
ones. As such a partnership of which 
the father was a member would continue 
in spite of his death, theson taking the 
father’s place whether then living or 
posthumous, As such if a person was 
afterwards adopted his adoption relates 
back to the death of the father, so that the 
partnership is deemed to continue with him 
added as a partner from the date of the 
father’s demise. The present is undoubted- 
ly acaseof ancient family trade in which 
the adoption of Hiralal will relate back to 
the death of Hemraj although he was 
adopted many years after the death of 
Hemraj, and he will be deemed to have 
become a partner inthe firm of Ram- 
kishon Pirthiraj from the death of Hemraj. 
In the same way Gopal Das will be deemed 
to have become a partner of Ramkishon 
Pirthiraj from the time of the death of 
Hiralal. Theresult-isthat the widows of 
Hemraj and Hiralal cannot be deemed 
to have become partners in the firm of 
Ramkishon Pirthiraj at any time material 
to the suit, Itis rather surprising to note 
that the plaintiff while suing the firm of- 
Ramkishon Pirthiraj has chcsen to make 
the widows also parties to this suit. The 
plaintiff by an application dated July 15, 
1936 withdrew his cass against Baldeodas 
and Kasturibai for reasons beat known 
to him. For these reasons I hold that 
Sethani Harconver Bai defendant No. 1 
has unnecessarily been impleaded as de» 
fendant in the suit. She has no concern 
with the firm of Ramkishon Pirthiraj and 
.a8 such the suit is liable to be dismissed 
against her. 

issue No. 7. The chief contention of 
defendant No.2 is that he resided and 
carried on business in Bhopal State and 
did not submit tothe jurisdiction of the 
‘High Court of Bombay, . He did not contest 
the suit in Bombay, nor did any act by 
which he, could be deemed to have sub- 
mitted to the jurisdiction cf that Court. 
A certified copy of a general power-of- 
attorney dated July 1, 1921 executed by 
defendants Nos, 1l and 2in favour of onee 
Ohethmal has also. beenj filed and. proved 
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by summoning the original record from the 
Registration Office at Sehore, and by leading 
evidence of Mr. Bihari Charan the then 
Sub-Registrar of Sehore. With reference 
to this document the learned Counsel for 
the plaintiff argued that this act of de- 
fendant No. 2 amounted to submission 
to jurisdiction of the High Oourt of Bombay 
and the decree dated March 11, 1930 was 
binding on him. It isa well-settled rule of 
international law that Courts cannot by 
their judgments bind’ absent foreigners 
who have not. submitted to their jurise 
diction, and can only exercise jurisdiction 
over persons who are within the territorial 
limits of their jurisdiction, aud therefore a 
judgment of a foreign Court obtained 
against an absent defendant cannot be 
enforced wherethe defendant at the time 
of the commencement of ths suit was. 
neither a subject of, nor resident in the 
country in which the judgment was ob- 
tained. That being so, one of the questions 
that arises for determination in a suit 
based on a foreign judgment is: Was the 
defendant ait the time of the commences 
ment of the suit in the foreign Oourt, 
residing within the territorial limits of 
the jurisdiction of the State in which the 
suit was brought ? This Oourt following the 
Privy Council ruling of Gurdayal Singh 
v. Raja of Faridkot (3) has consistent 
ly held that Courts of British India or 
of any other native State had no jurise 


‘diction over a person who was the sube 


ject of the Bhopal State and who neither 
resided-nor carried on any business there, 
This view has clearly been expressed in 
the case of Gendalal v. Bachraj (4). 
There appears to have been a conflict of. 
opinion, among the different High Courts 
of British Indiaon thie point. All the High 
Courts are agreed so far as the above 
mentioned principle of international law 
was concerned ; but a nice distinction has 
been drawn in certain cases holding that 
the Courts of British India were possess- 
ed of jurisdiction to pass a decree even 
against a non-resident foreigner if the 
cause of action arose within the territorial 
limits of their jurisdiction, In Tadepalls 
Subba Rao v. Nawab Syed Mir Ghulam 
Ali Khan (5), a Bench of the Madras 
High Court held that a defendant who 
executed a pro-note in a native State pro- 
mising to pay the amount thereof at any 


(3)] 22 O 222; 211 A 171:4 M L J 267; 6Sar, PO & 
503; 112 P R 1894 (PO). 
#4(4) (1932) Bho. Law Rep. 270. 

(5) 29 M 69. i 
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place in British India, the Oourts of that 
place had jurisdiction to entertain the suit 
because of the cause of action arising 
within their territory even though the de» 
fendant might not be living or carrying on 
business there, This ruling really follows a 
Privy Council case reported in Annamalai 
Chetty v. Murugasa Chetty (6). and the 
pertinant remarks made by Sir S. Subrah- 
mania Ayyer the learned Officiating Chief 
Justice- in endorsing this view run as 
under :§ 

“The-statement of the law by the Earl of Selbourne 
in that case (Faridkot case) that the accrual of cause 
of action in a particular place did not confer on the 
Courts of that place jurisdiction over a non-resident 
foreigner has not been referred to by Lord Lindley, 
but that does not relieve us from t 
being ruled by the latest pronouncement of the 
Judicial Committee on the point. Whether what 
weighed with their Lordsbips in the last mentioned 
case in upholding the decision of the Bombay Court in 
Girdhar Damodar v. Kassigar Hiragir (7}, was the 
dependent character of the foreign territory or the 
argument of convenience with reference to commer- 
cial relations between the residents of the paramount 
and the- protected states argued by Bittleston, J. in 
Bavah Meah Sahib v. Khaje Meah Sahib (8), by 
Sargent, O. J. in Girdhar Damodor v. Kassigar Hira- 
gir (7) by Farren, O. J. in Ram Rao Ji Jambhekar v, 
Prathaddas Subkaran (9) and by Oandy, J. in 
Rambhat v. Shankar Banewant (10), is a matter 
Which is not for usto enter. Assuming that the rule 
laid down in Annamalai Chetty v. Murugasa Chetty 
(6), at p. 542*, was not intended to extend to subjects 
of a foreign independent state but was confined to 
subjects of protected Indian territories, the present 
is such a case......... 


It is clear from the above remarks that 
the learned Bench did not consider it neces- 
sary to go deep into the question simply 
because the new ruling of the Judicial 
Committee was before them, It was binding 
on the-Bench as being the latest pronounces 
ment by the Privy Oouncil although it 
happened to be against a previous decision 
of the same Court, The facts of the case 
as reported in Annamalai Chetty v. Muru» 
ae Chetty (6) appear to be these. A suit was 

roughtin British India to recover a sum 
of money on a decree of a French Court at 
Pondechery. The only issues really con- 
tested in the suit were (¢) whether the British 
Indian Court was prevented from entertain» 
ing the suit by reason of the cause of action 


not having arisen within its territory, and the. 


defendent not being a resident or carrying 
on business within its jurisdiction, and (i2) 


(6) 26 M 544; 30 TA 220;8 Sar, 523; 7 O WN 754; 
13 MLJ allt Bom, L R 494 (P 0). 


(9) 20 B 133, 
(10) 25 B 528; 3 Bom. L R 82. 
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whether or not the defendant resided or 
carried on business within the jurisdiction 
of the British Indian Court on the date 
when the cause of action arose, Evidence 
was adduced to show that Kandasami was 
manager of business in which defendant- 
respondent had a share and which was 
carried on by. Kandasami within the juris- 
diction of the Court in which the suit was 
brought. Their Lordships of the Privy 
Council in this connection remarked, 

“In both Courtsin British India it was apparently 
assumed that the question of jurisdiction turned on 
8.17 of the Civil P.O., and that although the defen- 
dant was a foreigner, and although the cause of action 
arose in foreign territory, and although the defendant 
did not personally reside within the local limits 
of the jurisdiction of any Oourt in British India, and 
was not even temporarily in Arcot when sued there 
yet he could be sued in the Arcot Court if he carried 
on business through an agent in the local limits of 
that Court's jurisdiction.” i 

` Further at p. 552* their Lordships ree 
marked, 

“Their Lordships see no reason for doubting the 
correctness of the decision of the case of Girdhar 
Damodar v. Kassigar Hiragir (T) where the de- 
fendant was a native of Outch and the cause. 
ofaction aroge within the local limits of the juris- 
diction of the British Indian Court in which the 
action was brought. But that case does not cover the 
present case,” 


This ruling makes no reference to the 
Faridkot case, What actually was decided 
in the case is that the agency of Kandasami 
was not proved. His position is that ofa 
manager of a joint family’ business of 
which the defendent was a partner and as 
such hecould not be considered as a regu- 
lar agent of the joint family. His residence 


‘did not affect the members of the family. 


The point whether a non-resident foreigner 
was deemed to submit to the jurisdiction 
of Court by carrying on business through 
an agent within the limits of that Court 
was left undecided. It appears that the 
point neither arose for the decision of their 
Lordships of the Privy Council nor did they 
propose to lay down any rule regarding 


the circumstances under which British. 


Indian Courts acquired jurisdiction. against 
non-resident foreigners. Théy wanted’ to 


clarify the points of the case before them - 


in which even the cause of action had not 
arisen in British India. - 
Girdhar Damodar v. Kassigar Hiragir 
(7), did not mean that their Lordships 
had accepted every point: decided there- 
in. At best such a reference could be 
called an obiter dictum, and cannot’ be 
Given force of a ruling, particularly because 
there was no direct discussion on the point 


*Pages of 26 M.—{ Ed.] 
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and the previous ruling thereon in Raja of 
Faridkot’s case (3), was not even mentioned. 

The learned Counsel for the plaintiffs has 
further relied on a more recent ruling of 
the Allahabad High Oourt. The opinion 
expressed by the learned Bench of that 
Oourt in Gaekwar Baroda State Railway 
v. Sheikh Habeebullah (11), deserves 
a rather detailed survey, 
Judges while dealing with the princi» 
ples of international law have held that 
the British Indian Courts had jurisdiction 
even against a foreigner who had never 
resided in British India if the cause of 
action against him arose within the terri- 
torial limits of the jurisdiction of such 
Courts. This principle has elaborately been 
dealt with particular reference to the 
residents of Indian States. According to 
the view of the learned Judges s. 20 of the 
Civil P. O., gave full jurisdiction to the 
Courts in British India to entertain suits 
against non-resident foreigners if the cause 
of action against them arose within the 
territorial jurisdiction of such Courts, 
Rachpal, J. at p. 755* remarked : 

“Tf it had been the intention of the Legislature that 
this part of s. 20 would not be applicable to non- 
resident foreigners even though the cause of action 
arises wholly or in part in British India, such inten- 
tion would have been made clear.” 

Reference has also been made to Ram 
Raoji Jambhekar v. Pralhaddas Subkaran 
(9), wherein the contention raised was very 
much similar to one involved in the present 
suit, Farren, ©. J., in his learned judgment 
made the following observation which threw 
a flood of light on the point under dis» 
cussion, l 

“It has however been argued on the authority of 
Gurdyal Singh v. Raja of Faridkot (3) that admitting 
that a part of the cause of action did arise in Bombay, 
still the Court had no jurisdiction over the defen- 
‘dant who was a subject of Baroda State and a foreigner 
inasmuch as before the suit was filed he had ceased 
to carry on business in Bombay and to be amenable 
to the jurisdiction of this Court. The answer to this 
‘questionisto be found in a passage of the Privy 
Council judgment itself. In a personal action..,... ... 
a decree pronounced in absentem by a foreign Court 
to the jurisdiction of which the defendant has not in 
any way submitted is by international law an 


absolute nullity. He is under no obligation of any. 


kind to obey it and it* must’be regarded as a mere 
nullity by the Court of every nation except (when 
‘authorised by special local Legislature) in the country 
of the foram by which it was pronounced.” 


In Rambhat v. Shankar Banswant (10), 
the, High Court of Bombay has held that 
according to the Civil P. O., the British 
Indian Oourts.were empowered to pass a 


_ (11) ATR 1934 AN. 740; 153 Ind. Cas. 824; (1934).A 
LJ 1093; 7R A 611; 56 A828, ~ 
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decree against a non-resident foreigner 
provided the cause of action arose within 
the jurisdiction of the Oourt pronouncing 
the judgment. It may be noted that the 
learned pronouncement of the highest 
judicial authority in India accepts the vali- 
dity of a decree against an absent foreige 
ner only so far as the same was made 
operative by local Legislature within the 
country of the forum pronouncing the same. 
Beyond the limits of that ccuntry the decree 
would remain a nullity in spite of the 
authority given to it by the local Legis: 
lature. As regards the effectiveness of 
such a judgment in a foreign country the 
learned Court held that the point did not 
arise in that case. It ts perfectly correct 
to say that according to the provisions of 
s. 20 of the Civil P. O., the British Indian 
Courts had jurisdiction to entertain and 
decide a. sult against an absent foreigner 
and whatever may be the value of such a 
judgment in the Courts of other countries, 
it could not be called ineffective in the 
country of the forum which passed it. Baut 
the question still remains as to the value of 
such a judgment in the countries or states 
where the provisions of the British Indian 
Civil P. C., were not in force. In Gurdayal 
Singh v, Raja of Faridkot (3), the learned 
Privy Oouncil has elaborately discussed the 
principles of international law and ruled 
that all the leading authorities were une- 
animous on the point that ail jurisdiction 
was properly territorial, and in whatever 
country the cause of action might arise, the 
Court having jurisdiction to passa decree 
against the defendant was the Court withe 
in the territorial limits of which the defend- 
ent resided at the time of action. This rule 
is subject to only, one exception as mention- 
ed absve. Local Legislature might protect 
the decree. within the.country, but in a4 
foreign country that pratection becomes 
useless Owing to the universally. accepted 


principles of international, law. Therefore. 


such a decree must be treated as a nullity 
by the Courts of all countries other than 
that of the Court which passed it, This 
discussion leads us to ,another point of cons 
siderable importance.. We have to find 
whether British India aad the Indian States 
are foreign countries with relation to each 
other for the purposes of the Civil P. O., 
applicable to either of them. The mere 
fact that both places are governed by 
their own independent laws is enough to 


pow that they are countries foreign to each 


other so far as legislative authority was 
concerned, In the above mentioned Allahe 
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abad cases of 1934, a different view has 


however been expressed. Relying on the: 


following observations of their Lordships of 
the Privy Ccuncil in the Faridkot case. 

“That no territorial legislation can give jurisdiction 
which any foreign Oourt ought to recognize against 
foreigners who owe no allegiance or obedience to the 
power which so legislates.” 


Niamatullah, J. learnedly argued that 
since the residents of Indian States owed 
allegiance and obedience to the power which 
could jegislate for British India they could 
not be termed as foreigners in relation to 
British Indias. This argument is based on 


the hypothesis that the power to legislate 


possessed by the Indian Legislature was de- 
rived from Act of Parliament to which un- 
doubtedly every Indian State and its sube 
jects owed allegiance and obedience. The 
provisions of the Indian Councils Act of 1861 
have been referred to whereby the Gcvernor- 
Generalein-Council has been give powers 
to make laws and regulations. But there is 
no provision in that Act or in the Amenment 
Act of 1869 by which the Governor-General- 
in-Council has been empcwered to make 
laws for the subjects of the Indian States, 
Such power extend only to the making of 
laws and regulations for the subjects of Bri- 
tish India or for such subject of His Majesty 
within the Dominions of Princes and States 
in India in alliance with His Majesty whe- 
ther in tLe service of the Govt. of India 
or otherwise. These powers, really speaks 
ing, donot confer any authority to make 
laws for the subjects of Indian States, 
Therefore with due respect to the learned 
Judge, it is observed that the conclusions 
arrived at by His Lordship do not necessarie 
ly follow. In the course of the judgment the 
learned Judge has been pleased to remark:— 

“The power thus conferred upon the Governor- 
General is very wide and comprehensive, and it can- 
not be doubted that any law passed by the legislative 
authority in British India which has received the 
assent of the Governor-General must be recognized as 
binding on those residing in Indian States so far as 
such law affects them.” 


This proposition holds good only to the 
extent mentioned tkerein, viz., regarding 
British Indian subjects residing in Indian 
States whether as servant of the Govt. of 
India or otherwise. It does not follow that 
the subjects of Indian States were also 
bound by such Laws and Regulations, 
Therefore the argument loses its force. It 
is as clear as day light that neither the 
Govt. of India nor the British Parliament 
has authority to make laws for the subjects 
of the Indian States. 
sisting between British India and the States 


The relation sub 
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are purely the outcome of politioal pacts. 
and agreements. It will be perfectly in. 
accordance with the rules of international 


law to hold that an Indian State whose. 


Legislature was not subject to the Legislature. 


of British India was a distinct and separate- 


political entity. Such a State was, there- 
fore, a foreign country 
Kritish India within the meanings and for 
the purpose of the Oivil P.O. Section 20 
of Oivil P. C. of British India may give 
jurisdiction to British Indian Courts to pass 
a decree against residents of such a foreign 
State but it has vo effect against State sub- 
jects within the territorial limits of that. 
State and according to Lord Selbourne 
should be considered an absolute nullity. 
Moreover, British India and Indian States 
stand on an entirely different footing with 
regard to their relations with England. The 
question of jurisdiction with regard to 
British India and Indian States is not 
identical with that relating to England and 
British India for the simple reason that the 
governing body of British India derived 
all its authority and power from the Act of. 
the Britich Parliament. England and British 
India -being thus under the sovereignity 
of one power, the subjects of England could 
not properly be called foreigners in relase 
tion to British India. There could be no 


difficulty in accepting the views of the., 


learned Judge of the Allahabad High Court 
expressed in the case referred to above, if 
the position of Indian States in relation to 
England would have been the same as that 
of British India, that is to say, if the British. 
Parliament were the source of legislative. 
authority in these States as well. On the 
other hand the Indian States with reference 
to their inherent rights and privileges are, aS- 
shown above, separate political entities. Their 
sovereignity so far as Legislature is concerne» 
ed resides in their Rulers or such bodies as. 
are constituted or appointed by Rulers. On 
giving full consideration to all the authorities 
cited above and referred to on this subs 
ject it is decided that there is no valid 
reason to dissent from the. Privy Council 
ruling in Gurdayal Singh v. Raja of 
Farvidkote (3). I, therefore, hold that a, 
decree passed by a British Indian Court. 
against the subject of this State who at the: 
time of commencementof the suitdid not 
reside or carry on business within the juris- 
diction of such Court either personally or 
through a properly constituted agent and 
who did not submit to the jurisdiction of 
such Court is a nullity, and is not enforces 
able against the defendant in the forum: 


in relation to. 
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of this State, wherever the cause of action 
might have arisen. 

The copies of the Precipe and Appear- 
ance filed by the plaintiff do not help him 
at all. Putting in an appearance to.take 
search of papers after an ex parte decree 
Was pronounced, did not: amount to an act 
of submission to jurisdiction. On the authce 
rity of Janoothassan v. Mahamad Ohuttu 
(12), it is contended that Gopal-Das should 
be deemed to have submitted to the juris- 


diction of the High Court of Bombay be- 


cause he executed a general power-of- 
attorney in favour of one Chothmal for de- 
fending suits in foreign Courts. That case 
is distinguishable from the present case. In 
that case the attorney resided and carried 
on business within the jurisdiction of the 
Columbo Court where the action was com- 
menced, In the present case the attorney 
did neither reside nor carry on any basi- 
ness in Bombay where the suit was filed 
by the original plaintiff, the firm of Salig- 
ram Narayandas, I, therefore, hold that 
by merely executing a general power-of- 
attorney in favour of Chothmal defendant 
No, 2 did not mean and intend to submit 
to the jurisdiction of the High Court of 
Bombay or.any particular Oourt in British 


India; and. that ‘act did not amount to a: 


submission to jurisdiction: No mention was 


made of the present suit filed by Saligram: 
Narayandas in the said - power-of-attorney. 
norany powers were given to the attorney: 


with special reference to any particular 
suit. Therefore, the issue is decided against 
the plaintiff, 

Issue No, 8. Tke plea of acknowledg- 
ment taken by the plaintiff is simply re- 
dundant.- He has not based his claim on 
the original cause of action and has come 
to Court only on the strength of foreign 
judgment. The acknowledgment is proved 
by the evidence of Prabha Shankar, the 
head munib of the plaintiff, but it does aot 
help the plaintiffin any way. Itis dated 
June 12,1929. T'he present suit was filed 
in this Oourt on March 3, 1933, that is, 
more than three years after the execution 
of the acknowledgment.. It is, therefore 
clear that the plaintiff's claim was time- 
barred if he had had based it on theack- 
nowledgment. This issue is decided accord- 
ingly. 

- The result of the above findings is that 
the plaintiff's suit against both - the 
defendants entirely fails and is liable to 
be dismissed. It is, therefore, ordered that 


(12) A IR 1925 Mad, 155; 82 Ind. Oas. 425;-47 M L 
J 3&6; 20 L W 677; 47 M 877. aa 
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the plaintiff’s suit be dismissed with costs to: 


“the contesting defendants. 


8, Suit dismissed.. 
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Beaumont, G. J. ano SEN, J. 
RUSTOVJI DOSSABHAT BI: LIMORIA 
AND ANOTHER—DEFENDANTS—APPELLANTS 

VETSUS 
BAI MOTI—PLAINTIPR— RESPONDENT 

Interpretation of Statutes — Retrospective effect— 
Guiding principles—Transfer of Property Act (1V of 
1882), s. 53-A — Applicability to transactions which 
took place before April 1, 1930, where suit is brought 
after April 1, 1930—Registratzon Act (XVI of 1908), 
s. 49 as amended in 1929 — Amendment, effect of in: 
considering whether s. 53-A, Transfer of Property Act 
ia retrospective, 

No doubt the general principle isthat Acts of the 
Legislature arenot given retrospective effect unless 
the language makes it clear that such was the inten: 
tion, butin applying that principle: one must have 
regard to the general character of the Act in question, 
and when construing an Act introduced for the pur- 
pose of applying an equitable doctrine to certain 
transactions considered ex hypothesi to be lacking 
in equity one should not assume that the Legislature- 
intended that the Act should not have retrospective 
effect, but wishes to preserve rights acquired in such 
transactions, gi 
/ Section 53-A, T. P. Act, applies to transactions 
which took place before April 1, 1930, where the suit 
was filedafter that date. 139 Ind. Oas. 870(5), dis- 
sented from. 
` The amendment of s. 49, Reg. Act, was only passed 
ex abundante cautela and was not necessary, and the 
fact that that amendment was not made retrospectiva- 
cannot, have any great weight in considering whe- 
thers. 53-A, T, P. Act, is made retrospective. 


S. A. from the decision of the Assistant 
Judge, Thana, in Appeal No, 26 of 1937. 


Messrs. R. W. Desai and R. ER. Desai, 
for the Appellants. 


Messrs. S. T. Desai and R. M. Gandhi» 
for the Respondent. 


Beaumont, © .J.—This is a second appeal 
from the Assistant Judge of Thana, It. 
raises a point of law which has given rise 
to a certain amount of differeace of opinion 
amongst the High Courts in India, the 
question being whether s. 53-A, T. P. Act, 
which came into operation on April 1, 1930, 
applies to transactions which took place 
before that date. In the present case the 
plaintiff transferred to the defendant 
certain immovable property in. February 
and March 1926, and the purchaser was 
let into possession; but the documents of 
transfer weré not registered, This suit was 


og 


(e a 


that the defendant 
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‘filed on June 20, 1935, and by it the plain- 


tiff, i. e. the vendor, seeks to recover pos- 
session of thet property, her case being 
cannot rely on the 
transfers to himself because they are not 
registered and cannot be given in evidence 
by reason of s. 49, Reg. Act. The answer 
of the defendant is that he is entitled to 
give his transfers in evidence under 
s. 53-A, T. P. Act. The “learned trial Judge 
held that the defendant was entitled to 
rely on s. 53-A, T. P. Act, but in appeal 
the learned Assistant Judge held that 
s. 53-A could not operate upon a transaction 
which took place before that: section was 
introduced by the Legislature. It is con- 
ceded on this appeal that the transfers in 
question are such as to fall within the 
operation of. s. 53-A, and the only question 


is whether the section has any retrospective. 


effect. 

There have been a lot of cases in India 
on the question and, I think, tte prepon- 
derating view of most of the High Oourts, 
including this High Court is that s. 53-A 
does apply to a transaction. which took 
place before April 1, 1930, provided that 


--the suit: in which the question arises was 


commenced after April 1, 1930. But curi- 
ously enough none of the cases. in which 
that.view has. been accepted deal with one 
argument which Mr. 8. T. Desai has urged 
for the respondent, which is, I am disposed’ 


to think, the strongest argument in his 


favour, and therefore I will deal with the 
question more fully. than otherwise I might 
have thought it necessary .to do, - Section 
53-A, T. P. Act, came to. be enacted in 
these circumstances:—There were cases 
in India in which the doctrine of. part 


performance, which is a doctrine invented 


by Couris of Equity in England in order 
to mitigate hardships resulting from the 
application of the statute of frauds, which 
requires certain contracts to bein writing, 


‘had been applied in India in order to 


mitigate what was considered the hardship 
resulting from a strict application of the 


Reg. Act, In Arijffv. Jadunath Majumdar ' 


(1) the Privy Council held that those cases 


were wrongly decided, and that there was 


no justification for introducing the English 
equitable doctrine of part performance 
into India for the purpose of defeating the 
plain terms of an Indian statute. In that 


(1) 33 Bom. L R 913; 131 Ind. Cas, 762; A I R 1931 
P O 7958 C123); 58 1A91; 60M L J 5338:33 LW 
586; 53/0 L J 359-350 WN 550; 15R D 354;80 


WN 728; A931) M WAN 480; Ind. Ral. (1981) PÒ 154 
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state of affairs, the Legislature pdssed as 


from April 1, 1930, 5s, 53-A. T. P. Act, the ~ 


effect of which is to introduce in certain 


cases the doctrine of part performance as _ 


an answer to non-registration under the 


Reg. Act. No doubt the general principle 


is that Acts of the Legislature are not: 


given retrospective effect unless the 
language makes it clear that such was the 
intention, but I apprehend that in applying 
that principle one must have regard to the 
generalfcharacter of the Act in question, 
and when construing an Act introduced for 
the purpose of applying an equitable 
doctrine to certain transactions considered 
ex hypothest to be lacking in equity one 
should not assume that the Legislature 
intended that the Act should not have 
retrospective effect, but wished to preservé 
rights acquired in such transactions. I 
therefore read s. 53-A without any pre- 
conceived idea that in all probability the 
Legislature did not intend it to have any 
retrospective operation. Now, 
section provides is that “where any person 
contracts to transfer for consideration any 
immovable property” and the transfer cone 
tains the provisions specified in the section, 

‘then, notwithstanding that the contract, though 
required to be registered, has not been registered, 
the transferor or any person claiming under him 
shall be debarred from enforcing against the trang- 
feree and persons claiming under him any right in 


what the: 


respsct of the property of which the transferee has- 


taken or continued in possession.” 

The section in the opening words “where 
any person contracts” uses the 
tense. 
tracted” or “shall hereafter contract,” and 


I think the use of the present tense denotes: 


that the question whether the section is to 


present: 
It does not say “shall have cone: 


operate or not should be answered atthe: 


time when it arises, that is when the suit 


is filed. The section in effect provides that: 


where there isa contract of a certain nature, 
then certain results are to follow. That 
seems. to me to be: the natural meaning of 
the language, and that is the meaning 
which has been accepted by this Court in 


Tukaram v. Atmaram (2) by the High Oourt: 


of Patna in Wakefield v. Sayeeda Khatun 
(3) and by . the High Court of Oaleutta 
in Ashutosh Chattopadhy v. Nalinakshya 


Bardopadhya (4) to mention only some of 


the cases. The High Oourt of Madras in 
Kanjee and Mooljee Bros, v. Shanmugam 
(2)40 Bom. LR 1192; 180 Ind, Cas, 40; A I R 1939 


Bom, 31; IL R (1939) Bom, 71; 11 R B 272. - 8 
(3) 15 Pat. 786; 166 Ind, Cas, 797; AI R 1937 Pat. 


%36; 17 PLT 963, 3B R 233; 9 R P 355 


--(4) A I R 1937 Cal. 467; 170 Ind. -Oas. 267; 64 O L J, 
558; 10 R O 128, oe 
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-Pillai (5) has Te a diferent view, and 
has held that s. 53-A in its terms has'no 
retrospective effect. I -am unable to 
agree with that view. I- prefer tle 
View taken -by the other High Courts, 
. But the matter does not ‘rest there. 
Reliance is placed on s. 63 of Act XX of 
` 1929, which is the Act; by which the T, P. 
_ Act was amended. ‘The addition to the 
T, P. -Act of s; 53-A was introduced by s..-16 
of the amending Act. Section 63 of the, 
amending Act provides in effect that noth- 
ing in any of the sections enumerated shall 
be deemed in any way to affect transactions 
which took place before April 1, 1930. . 
Now s. 16 is not amongst the sections 
enumerated, but s. 63 (4) deals with the 
sections which are not 80 enumerated and 
provides that: 

‘.nothing in any other poviti of this Act shall 
render invalid or in any way affect anything already — 
done before lst day of April 1930, in any proceeding 
pending in a Oourt on that date; ‘and any such.remedy 
‘and any such pros g as is herein referred to may 
be enforced, instituted or continued, as the case may 
be, as if this Act had not been passed”, 

It seems to-me that that section, though 
not very happily worded, amounts to. this; 
that in the case of the enumerated sections, 
which do not include s, 16, their provisions 
have no retrospective effect and do not ap- 
ply to any transaction which took place 
before April 1, 1930; and the provisions, of 
the other sections.of the Act, which include 
8. 16,do not affect anything which took 
place before April 1, 1930, in a. suit pend- 
ing in a Court on. that. date, and I think the 

final words of subes. (d). are merely conse» 
quential and enact positively that remedies - 
and proceedings which have been saved by 
the earlier part of the section can be ene 
` forced as if the section had not been passed, 
It was held by this Court in Suleman Haji 
` Ahmed Umar v. P, N. Patel (6), and the 
view hes been accepted by other High . 
, Courts, that the omission from s. 63 of s, 16 
-amonget the enumerated sections is a Clear - 
indication. of the intention of the Legislature 
` that that -section should apply in the case 


of transactions which took place before © 


_ April 1,1930, and I think that there is a 
. great deal of force in that contention. 

The learned Assistant Judge relied on a 
judgment of Tyabji, J. in Chhaganial v. 
- Chunilal (7), in which he.analyzes the 


(5) 56M 169; 139 Ind. Cas. 870; A IR 1932-Mad. 
724; 3M LJ 5873 (1932)-M W. N 897; Ind. Rul. (1932) - 
Mad. £05; 36 L W 626, 

(6) 35 Bom, L R 722; 145 Ind. Cas, 587; AI R 1933 
- Bom,.361;:.6 R B 81. 

(1736 Bomi'L: R277}. 152 Ind: Cas, 267; AI ae 
Bom, 189; 7 R B 133. 
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terms of 5, 63, - But in that case the suit had’ 
been filed before April 1, 1930, so that the- 
question with which we have to dea! did 
not arise. There,is no doubt that s, 53-A 
would not apply toa suit filed before the 
date when the section came into operation. 
It seems to:me that so far ass. 63 is cone. 
cerned it does.not in terms cover this case: 
but it does undoubtedly: indicate that the. 
Legislature intended s, 532A to apply to 
transactions which took place before- 


~ April: 1, 1930, where the suit was filed after- 


that date. But then we have to consider- 
the effect of 5,15, Act XXI of 1929, which 
deals with the Reg. Act, and [do not find. 
that that section has been referred to in any 
of the cases, except the Madras case which I 
-have mentioned. As l have pointed out: 
s. 53-A expressly provides that in the con- 
_ tracts referred to in spite of non-refgistration, 
the transferor is debarred- from enforcing- 
his rights. If no amendment had been 
made in the Reg. Act,it seems to me clear- 
that s. 53-A would have overriden s. 49. 
Reg. Act, in respect of contracts failing- 
within the former section, But, I suppose, 
from excess of caution, the ' Legislature 
thought it desirable to amend 8. 49, and- 
accordingly a proviso was ‘added to that 
section jas from April 1, 1930, which so far- 
as material enacts that an unregistered 
document affecting immovable property: 
and requried by this Act to be registered 
may be received ‘as evidence of part perform- 
ance of a contract for the 
8, 53-A, T. P. Act, 1882. Now, that proviso 
was added by s.. 10; ‘Act XXI of 1929, and 
s. 15 of that Actis expressed in terms almost. 
identical with those of s. 63 of Act. XX, but. 
it.applies: tothe whole Act, and not merely 
to enumerated sections. It provides: 


"- ““Save-as:provided in sub-s. (2) nothing in this. 


_Act-shall-bedeemed to affect— - 
(a)'the terms or incidents of ‘any- transfer t or dis- 


“‘position of property made or- effected ` before Ist. 


day of April, 1930; 

(b) the validity, ‘invalidity, effect ‘or consequences. 
of anything | "already - done or suffered before - ‘the 
‘aforesaid’ date”, 


Tris- -argued that'as the transfers-in-- this. 
“case were made before April I, 1930, and. 
“had not been registered, they. could not be 
‘relied upon nor used: in evidence. and that. 


“the - amendment of s; 49, Reg. -Act, was. 


expressly ‘given no retrospective. effect. 
If that-is.correct, as it seems to`me to be, 
and. if-I am.right in thinking -that s. 53-A, 
- TP. Act, Has retrospective effect, then 
. there would seem to have been a slip in the. 
“draiting of the amending Acts. . It cannot. 
have been intended to make the amendment. 


purposes of | 


C o 


` -the decree-holder was 
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“of the T. P. Act retrospective, and to make 
“the consequential amendment of the, Reg. 
.. Act non-retrospective, and one has to cone 
sider which of the amending Acts represents 
‘the true intention of the 

seems to me that the amendment of s, 49, 

Reg. Act, was only passed ex abundante 
' cautela and was not necessary, and the fact 
- that that amendment was not made retros- 
: pectiye cannot, I think, have any great 
‘weight in ‘considering whether s, 53-A, 
"T. P. Act, is made retrospective, 
“reasons which I have already given which 
‘are based, first, on the language of s. 53-A, 
iand secondly, on the omission of s. 16 from 

the enumerated sections in s. 63, Act XX 
- of :1929,IT am of opinion thats 53-A was 
‘intended to apply and does apply to trans- 

actions which took ‘place before April. 1, 
(1930. In my opinion therefore the decision 
‘of the trial Judge was right; and this appeal 
: must be allowed and the plaintiff's suit 


- must ‘be dismissed with costs throughout. 


Sen, J.—I agree. a 
SSS ale Appeal allowed. 


MADRAS HIGH COURT 
Appeal No. 107 of 1936 
' July.18,, 1939 
Wapsworta, J. 
_ . Sri CHELIKANI SITARAMAYYA— 


. 


APPELLANT | 


We 


- VETSUS 


| > KOPPULA PEDDA VENKANNA— 


< - RESPONDENT 


<!:" Civil Procedure Gode (Act V of 1908), s. 144— 


r 


- “Basis of order of restitution—Judgment-debtor held 


entitled to interest on decretal amount deposited by 
` him as condition for grant of stay of execution, on 
reversal of decree. 
r The, ak of an order of restitution should not be 


“the benefit which had accrued to the party whdse 


decree has.been reversed, but the loss suffered by 
-, the. successful party aa B, result of the erroneous 
“decree and the Court's orders thereunder. , - 
. A-judgment-debtor applied to the Oourt to. stay 
“execution of the decree and the Court ordered him 
“to furnish security for the amount of the decree as 
a condition precedent tothe grant of stay. He, 
: however, deposited into Court the full amount of 
the decree, praying the Court to order the decree- 
“holder not to draw outthe amount except on fur- 
nishing security. The Oourt did so order; but 
unable or unwilling to 
-furnish the security, with the result that the 
.decree remained stayed and the money remained 
in Court. Eventually the decree was reversed in 
appeal and the judgment-debtor applied for reatitu- 
.-tion, including in his claim interest on the amount 
in deposit for the period for which it was in 


Legislature. It . 


For the. 
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A. against the order of the Sub-J udge, 
Coconada, dated July 26, .1935. £ 
Mr. K. Bhimasankaram, for the Appel 
ant. » : 
Messrs. Ch, Raghava Rao, S; Rajaraman 
and S. Kothandarama Nainar, for the 
Respondent. 

Judgment.—This appeal arises out of 
an application for restitution made by a 
judgmente-debtor, the decree against whom 
had been reversed in appeal. The appel- 
lant is the. plaintiff. whose decree was 
reversed. The full records of the proceed- 


-ings after this decree are not before me 


and to a large extent I have had to rely 
upon statements of the learned. Advocates 
on both sides the correctness of which I 
do not doubt. It is established that after 
the decree was passed the appellant took 


‘out execution but withdrew his petition 
_on the respondent ' paying the amount of 
‘costs, After this execution petition had 
‘been withdrawn the respondent,.presum- 
.ably apprehending further steps in execu- 


tion though there was no overt act so far as 
we are aware by the decree-holder, applied 


' to the Court to stay execution of the decree. . 
‘This application was opposed and the 
‘Court appears to have ordered the rese 


pondent (judgmeutedebtor) ‘to furnish 
security for the amount of the decree asa 
condition precedent tothe grant’ of stay.. 


-The respondent found difficulty in furnish- 
ing security and instead of obeying the 


Court's order literally, he deposited into 
Court the full amount of the decree, praying 


“the Court to order the decree-holder (ap- 


pellant here) not to draw out the amount 
except on furnishing security. The Court 
did so order; but the decree-holder was 


‘unable `or unwilling to furnish the security, 


with the result that the decree remained 
stayed and the money remained in Oourt. 


Eventually the . decree was reversed in 


appeal and the respondent applied for 
restitution, including in his’ claim interest 
on the amount in dep:sit for the period 
for which it was in Oourt. The lower 
Appellate Court has awarded interest at 
12 per cent. on this: amount and it is 
against this order for; interest that the 
present appeal is preferred by decree- 
holder. . 

So far as I am aware there is no case 
which precisely covers the point now before 
me though the decision of the Bench in 
Shanmughasundara v. Ratnavelu (1) deals 


Oourt : AY , 
Held, that the interest could be awarded to the ® (1)863 M L J383; 139 Ind. Oas. 348; A IR 1933 


'judgment-debtor: 139 Ind. Oas. 348 (1), relied 


-OD,- 


Mad, 33; 55 M 1025; Ind. Rul. (1932) Mad. 661; (1932) 
M W N 1044; 39 L W 504. : 7 ; 
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‘with sonfewhat similar facte. That was a 
‘case of a decree for money in which an 
application was made for stay ata time 
when no execution petition was pending, 
a8 is also the position here, but the Court 
‘itself ordered the deposit of a portion of 
the decree amount in cash and the giv- 
ing of security for the remainder and 


‘directed the decreesholder not ‘to draw 


the cash deposit except on furnishing 
security, The deposit was made; the decree- 
‘holder failed to furnish ‘security and draw 
‘out the cash deposit and on the decree 
‘heing reversed, restitution was ordered in 
the shape ofinterest on the amount dé- 
. posited in cash, the reason being that the 
‘pasis of an order of restitution should not 
‘be the benefit which had accrued to the 
“party whose decree has been reversed, but 
‘the loss suffered by the successful party as 
a result of -the erroneous decree and the 
‘Oourts orders thereunder. 

t: Itis argued forthe appellant here that 
the position in the present case is different 
‘in that the order, of the Court as a result 
‘ofthe decrée and the stay application was 
not’ for the deposit of cash but for the 
‘giving of security: and -that it was the 
“voluntary act of the present respondent in 
substituting a cash deposit in place of the 
security ordered which resulted in the loss 
‘of interest’ on the money so deposited. On 
‘the other hand it is contended for the res» 
pondent that though the respondent on 
his own initiative made the cash deposit 
‘instead of giving security, the actof the 
‘fespondent was ratified and adopted by 
‘the Court in its final order staying the 
‘decree by virtue of this deposit and 
-ordering the appellant to furnish security 
‘as a condition for withdrawing the amount 
‘depesited. With some hesitation, I accept 
‘the contention of the respondent, If once 
‘we’ adopt the critericn laid down in the 


fark 


decided that the terms suggested by the 
.Tespondent were suitable terms upon which 
the appellant should be allowed to withe 
draw tbe money and it was on the basis 
of these terms that the Court stayed exe- 


-y r 


+ on 


cution of the decree. It seems 
therefore though the first act in the 
making of the deposit instead of furnish- 
ing security was due to the' initiative of the 
respondent the Court itself took the res- 
ponsibility for treating that deposit as the 
basis for the stay order and. imposing 
certain terms upon the appellant. It 


follows that thé order for the retention of | 


the money in Court as a condition of -stay 


‘and the terms imposed upon the appellant 
‘form part of an act of the Oourt resulting 


directly from a decree which has been 
held to be erroneous and that order has 
in fact deprived the respondent of the 
use of money which would have been at his 
‘disposal had it not been forthe erroneous 


‘decree. Therefore in accordance with the 


general principle embodied in s. 144, Oivil 
P. O., the order of the lower Appellant Court 
requiring the, appellant to pay interest on 
the amount of his deposit is correct. The 
appeal is: therefore dismissed with costs, 
(Leave to appeal is granted). | - 

N.S. ` Appeal dismissed. 


ALLAHABAD HIGH COURT 
First Appeal No. 154 of 1937 
> September 15, 1939 -: 
MowamMM ab ISMAIL, J. 
Mst. KUTIKA KUER—P taintive— 
APPBLLANT - 
- versus. ` 
SRIDHAR MISIR AND OTHERS—DEFENDANTE 
: — RESPONDENTS. 


- Civil Procedure Code (Act V of 1908), O. XLI, 
rr. 10 (2), 19—Order rejecting appeal under O. XLI, 





‘r. 10 (2)— Appealability—Order refusing to restore 


such appeal, if appealable, - 
‘An order rejecting an appeal under O, XLI, r. 10 (2), 


‘Civil P. O; is not á decres and is not thérefore appeal- 


able as such. It is not appealable even as an order 
‘ander O. XLIII, r. 1. Lekka v. Bhauna (1), relied on, 
- Order XLI, r. 19 is not applicable in a case where 


.the date on which the appeal was rejected under 


O. XLI, r. 10 (2) was not fixed for the hearing of the 
appeal. Anorder therefore refusing to restore the 
appeal so rejected is not appealable. No power ig 
vested in the Court to allow the appellant to proceed 
with his appeal even if he is put to great hardship in 
not allowing him to proceed with it. Féroet Begam v. 
“Abdul Latif Khan (3), referred to. 
-- F. A, against an order of the District 
Judge, Azamgarh, dated April 5, 1987.. 
Mr. K. L. Misra, for the Appellant, 
Mr, Ambika Prasad, for the Respondents. 


` Judgment—tThe facts that have given 
rise to these connected appeals ‘may be 
briefly stated, Mst. Kutika Kuer, plaintiff, 
brought a suit for a declaration that the 
house described in the plaint was not sale- 


“able in execution of the decree in favour of 


the. respondent Sridhar. Misir. The suit was 


to- me . 


Goo 
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dismissed by the trial Court. The plaintiff 
appealed from the decree of the Court of 
first instance. At the instance of the res» 
pondents on August &, 1936 the Court 
directed the appellant to furnish security 
within a fortnight. It is not necessary to 
refer to various applicaticns and orders 
that were made after the passing of the 
order on August 8, 1936. Ultimately the 
appellant furnished security of immovable 
‘property, The respondent raised objections 
to the sufficiency of the security and the 
‘Court fixed February 13, 1937 for the dis- 
posal of the objection. On the date fixed, 
noone appeared on behalf of the appellant 
to prove that the security furnished was in 
compliance with the order of the Court and 


was sufficient. The appeal was accordingly ` 


rejected, The appellant then made an ap- 
plication to the lower Appellate Court for 
‘the restoration of her appeal. This applica» 
‘tion was also dismissed on April 5, 1937. 
The appellant has now filed first appeal 
from the order of April 5, 1937 and second 
appeal from-the former order rejecting the 
appeal which was passed on February 13, 
1937. The first question for determination 
is whether the orders appealed against are 
appealable. Under r. 10, O. XLI, Civil P. 


C., the Appellate Court may, in its discre» 


tion, either before the respondent is called 
upon to appear and answer or afterwards 
on the application of the respondent, demand 
‘from the appellant security for .the costs 
of. the appeal, or of the orignal suit, or of 
‘both. ‘The order passed ‘by the lower Appel- 
‘late Court.was obviously under this Rule. 
Sub-r. (2) provides : 


+ r x 
. - “Where such security is not furnished within such 


--time as-the:Court: orders, the Court shall reject.the 


` 


‘appeal.” E ates 
"Piho ‘order -passed by ‘the Courtcbelow 
‘rejecting the appeal is-not a decree-within 
the meaning of's. 2, sub-s.. (2). The order 
of the Court. was by no means the ‘formal 
‘expression of:an adjudication which so far.as 
‘the Uourt expressing ‘if, conclusively deter- 
‘mined the .rights-of the parties. That being 
so no appeal is.permissible under the .Code 


from an order rejecting the: appeal under . 


O. XLI, r, 10, sub-r. (2). Similarly the order 
of the Court below is not appealable as an 
order, An examinaticn of O. XLIII, r. 1 will 
show that an crder rejecting an appeal 
ucder O, XLI, r. 10 is not one of the orders 
from which an appeal is allowed. This 
question was considered by a Full Bench of 
this Court in Lekha v. Bhauna (1).° It was 
held that: 

‘ “An order rejecting an appeal under s. 549, Civil 
'P, O., (O. XLI, r. 10) is notappealable either as an 


order or as a decree. 
(1) 18 A101; A W N 1895, 238 (F B). 
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The Full Bench overruled an earħier ruling 
reported in Sirajul-hag v. Khadim Husain 
(2). For -the reasons given above, -E 


hold that the order of February 13, 1937 is 


not appeslable. Now coming to the order of 
April 5, 1937, I find that this is also not one- 


of the orders mentioned in O. XLII, r. 1. 


Learned Counsel for the appellant contends 


that itis in effect an order of dismissal of i 


the appeal for the appellant's default provide 
ed by r, 17, O. XLI of the Act. If this 
contention is well-founded, then the sube 
sequent application for restoration would 
be covered by r. 19,0. XLI. An appeal is. 
provided from an order of refusal under 
r. 19,0. XLI to readmit an appeal. I how- 
ever consider the argument of learned: 
Counsel untenable, The-date on which the 
appeal was rejected was not fixed for the: 
hearing of the appeal and therefore it could 
not be dismissed for the appellant's default 
under r.17. It follows therefore that r. 19 
also is inapplicable. The order cf the 
Oourt below clearly shows that the appel- 
lant was ordered to furnish security for costs 
of the respondent to enable him to-proceed: 
with his appeal. Unless the appellant come 
plied with the order no date of the hearing 
of the appeal could possibly be fixed. [I 
have no doubt whatsoever that the rejection 
of the appeal was under O. XLI, r. 10, 
suber, (2) and not under r. 17. Under these 


circumstances the appellant is not entitled: 


to appeal from that order. 
Learned Counsel for the- appellant cone 


tends that his client has now deposited 


sufficient security for the costs of this. 
Court ag well as of the Court below and that. 
it would be a great hardship if he is not 
allowed to argue his appeal. Unfortunately, 


‘no power is vested in the Court to allow 


the appellant to’ proceed with his appeal. I 
therefore cannot consider the question of 
hardship. I however wish, to refer to -a. 
passage in the judgment of a Bench of this 
Court in Firozi Begam v. Abdul Latif 
‘Khan (3) at p. 145: 


“We are compelled therefore to sustain the preli- 


Minary objection, At the same time we take the 
“opportunity of expressiong our opinion that, consi- 


dering the serious consequences entailed by an order 

under s. 549, it. would be well if the Legislature: 

should consider whether it is not advisable to 

embody in the new Civil P, O. some provision an- 

alogous to that contained in para. 2 of s. 381 and -to. 

give a right of appeal from orders passed under 
3 ; 


.g, 549 (O. XLI, r. 10). 


] respectfully agree with the observations 


made by the lesrned Judges. In the result. 


I dismiss the appeals with costs. 
B. er Appeals dismissed.. 


(2) 5 A 380; AWN 1883, 60, 
(3) 30 A 143 (145); 5 A LJ 109; A W N 1908, 53.. 


prae 


— 
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MADRAS HIGH COURT 
Criminal Appeal No. 363 of 1938 
September 26, 1939 

l LaksnmaNa Rao, J. 
In re J. S, DHAS AND aNoTuER— 
i i ‚APPELLANTS f 
Penal Code (Act XLV of.1860), a8. 420, 120-B— 
Grant of false transfer certificate of export quota 
rights, by clerk ef Tea Licensing Committee 
Transferor under certificate making transfer of 
quota far in excess of what was due to his credit 
—Both clerk and transferor held guilty. under 
ge. 420 and 120-B, 
An owner ofa tea estate made an application to 
the Tea Licensing Oommittee for transfer of export 


quota rights in which he -mentioned the export: 
quota far in excess of what was fixed to his credit 


by the Committee. A clerk of the Committee whose 
duty was to check whether the transferor had in 
fact the quota sought to be transferred to his credit, 
wrote onthe application that the- quota mentioned 
therein was ‘available’ for transfer. Due to this 
false endorsement the transferor was granted the 
quota transfer certificate which enabled him to 
transfer export quota rights far in excess of what 
` was to his credit and thereby made a huge wrong- 
ful gain: f - 
Held, that the fraud was committed at the in- 
stance of the transferor and asthe quota transfer 
certificates were by themsélves property and the 
documents of title both the transferor and the clerk 
wore guilty under ss. 420 and 120-B, I.P. O. 165 
Ind. Oas. 505 (1), 56 Ind. Cas. 510 (2) and Rama- 
swami Ayyar V. Vaithilinga Mudale (3), relied on, 


_ Cr. A. against the order of the Sessions 
Court, Coimbatore Division, in O. O. No. 77 
of 1938. 


--Messrs. K. S. Jayarama Iyer, E, Antony 
Lobo and G. Gopalaswami, for the Appel- 
lants," ‘ 

The Publie Prosecutor, for the Crown, 


Judgment.—Appeliant No. 1 was the 
ledger clerk of the Tea Licensing Oommittee 
at Coonoor and appellant No. 2 is the 
proprietor of the Kudikadu Hstate. Both 
have been convicted under s.120-B read 
with s. 420, I. P.C., of the offence of con- 
spiracy to cheat and obtain tea export 
quotas of the value of Rs. 22,523-15-0 and 
sentenced torigorous imprisonment for two. 
years, The Tea Licensing Oommittee was 
constituted in 1933 for regulating the export 
of tea from India to foreign countries, and 
the Office of the Committee for Southern 
India was located at Ooonoor, It consisted 
of P. W. No. 5 the joint controller, and 
p. W. No.7, the assistant joint controller, 
with an establishment, and it was the 
function of the committee to distribute the 
right of exporting the quantity allotted to 
Southern India to the: various Estates in 
Southern India according to productive 


capacity, and issue licenses to export the” 


tea. Sales of export quota rights were 
“YeI—-5 & 6 


permitted and it was part of the duty of 
the committee to facilitate them. ‘Lhe 
vendor had to submit an application in the 
prescribed form signed by himself and 
the vendee, and on receipt, the application 
would goto the transfer clerk to ascertain 
whether the transferor and transferee were 
on the books of the committee. The applis 
cation would then go to the accountant to 
verify whether the necessary fees had been 
paid by the parties and' it would then be 
sent to appellant No.1, the ledger cierk, 
to ascertain whether the transferor had to 
hie credit the export quota rights intended 
to be transferred. It was the duty of 
appellant No. 1 to write the word ‘availe 
able’ on the form if the transferor had to 
his credit the export quota sought to be 
transferred, and the application would then 
go to the transfer clerk for preparing the 
quota transfer certificates in triplicate. The 
transfer certificates and the application 
would then be sent to P. W. No. 7, the 
assistant joint controller and he would 
initial the certificates if the word ‘available’ 
is found written on the application by 
appellant No.l. The transfer certificates 
without the application form would then 
goto-P. W. No, 5 and they would be signed 
by him if P. W. No, 7’s initials are seen 
there. The certificates would then be sent 
to the- despatching clerk and one copy of 
the certificate and duplicate copy of the 
application would bs sent to the transferor. 
Another copy of the certificate would be 
sent to the transferee and the third copy 
and the original application would be 
retained in the office. The necessary debit 
and credit entries would be made in the 
ledgers and a cursory glance at the ledgers 
would show the amount of export quote 
to . the credit of the respective estates, 
Appellant No. 1 was in sole charge of these 
ledgers and the transactions had also to 
be entered in a transfer. register, Ex, F, 
There was also “the main controlling 
account” which used to be written by 


‘appellant No. 1, and P. W. No.7 used to 
‘act as Joint -controller during the absence 


oft: P. W. No.5 on leave. Appellant No, } 
used to act as assistant controller in addition 
to his duties as ledger clerk and dealings 
of Kudikadu Estate were carried on by 
appellant No. 2, 


The joint controller went on leave from 


April to October 1937 and P. W. No. 7 


was acting for him. Appellant No. 1 was 
acting as assistant joint controller in addi- 
tion to his duties as ledger clerk and 
Exs. B-3, B-5, B-7, Be9, B-11, B-13, B-14, 


oso 


ee 


-Tea Licensing Committee. 
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B-16, B-17, B-19, B-21, B-23 and B-25, the 
transfer applications, were received from 
appellant No. 2. The word ‘available’ was 
written on them by appellant No.1 though 
the estate had not the necessary quota to 
its credit and Exs. B-6, B-8, B-10, B-12, 
B-13, B-20, B-22 and B-24 the quota transfer 
certificates, were prepared. Appellant No. 1 
initialled them as acting assistant joint 
controller, and they were signed in the 
usual course by P. W. No. 
joint controller and issued to ee parties, 
P. W. No. 5, the joint controller; called for 
the ledgers for his customary check, on 
his return in Octobér, and appellant No, 1 
stated that he was writing them up. They 
were called for again a few days later and 
appellant No. 1 replied that it would take 
some days to bring the balance up to daté. 
Appellant No. 1 reported later that. the 
ledgers had disappeared from the office, 
and a new set of ledgers were compiled 
under his diréction from the office records 
including. Exhibit F, the transfer register 
which was not in his custody: The balance 
would not tally sa appellant No. 1 went 
on leave, P. W. No. 6, the accountant, was 
asked to ‘verify the ia and Ex. A-], the 
wrong credit entry for 63,597lbs.. of export 
quota rights transferred by the Achankoil 


Estate to the Denington Hstate on June 4, 


1937, was discovered in the re-constructed 
ledger of the Kudikadu Estate. The Te- 
lative folio number was found altered in 
the transfer register, and Ex, 0<2, the 
credit entry for 63,59/lbs. of export quota 
rights in the handwriting of appellant No. 1 
was found interpolated in ‘the reconstructed 
ledger of the Denington Estate. The 
failure to balance the figures was due ‘to 
Ex. A-l, the wrong credit entry in the 
Te: -constructed ledger of the Kudikadu Estate 
and it transpired that appellant No. 2-had 
been enabled to transfer 48,2491bs. of export 
quota tights in excess of ‘the quota to the 
credit of the Kudikadu Estate and make a 


wrongful gain of Rs. 22,523-15=0. Appel- 


lant No. 1 was summoned by the joint 
controller but he made himself scarce.’ 

That appellant No. 2 transferred -48,2491bs. 
of export quota rights on behalf of the 
Kudikadu Estate in excess of the quantity 
to the credit of that estate and made a huge 


wrongful gain is beyond question, and it 


was not suggested that the account was 
overdrawn by any arrangement with the 
That some 
others were permitted to ‘transfer quota ¢ 
rights in anticipation of acquisition of rights 
has no bearing and it was not disputed-in. 


7 the acting 
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this Court that P. W. No. 7; the actihg joint 
~controller, would not have ‘signed the quota 
transfer certificates but for the word ‘availe 
able’ written on the -application forms by 
appellant No. 1 as ledger ‘clerk and his 
initials thereon as acting assistant joint 
controller., It was not suggésted hitherto 
that‘appellant No. 1 wrote the word ‘avail 
able’ and put his initials in ignorance of 
the-state of accounts and his statement in 
answer to a Odurt question that he must 
have got the permission of the joint con: 
troller.fo do so is unfounded. The dis- 
appearance ofthe accounts. not to mention 
thé subsequent conduct of appellant No. 1 
béliés it, and thére is no ground for dissent 
from the conclusion of the learned trial 
Judge that ‘the quota transfer certificates 
wére obtained by cheating. There was no 
occasidn for such ‘fraud excépt it be. for 
consideration, and the fraud must have 
been ‘committed at the instance of ,the 
person benefited by it. Appellant’ No. 2 
had déalings with, appellant No. i diréct 


as appearing from Ex. M-1 and he had enn-. 


tracted to transfer 59,0001bs. of éxport- -quote, 


rights in-excess of the quantity to the credit. 
Copiés of 


of his éstate on, May 31, 1937. 
the quota transfer ceitificates used to be 
sent to the parties and Ex. H series show 
that appellant No.2 knew the state of the 
account of the Kudikadu Estate in June, 
1937, But the contracts entered into withe 
out the necessary export quota rights to 
the credit of the estate had to be fulfilled 
and as pointed out by the trial Judge io 
para. 21 of the judgment appellant No.2 
was in desperate straits. The conclusion 
is thérefore irresistible that the fraud was 
committed at‘his instance, and the appel- 
lants would undoubtedly be guilty under 
ss, 415 and 120-B, [. P.C.: vide Aswini 
Kumar Gupta v. Emperor (1), Thé quota 
transfer certificates are by themselves pro- 
perty (vide In ré Packinathan (2) and 
Ramaswamit Ayyar v. Vaithilinga Mudalé 
(3)) and even otherwise, what was transferred 
was not a “power ‘and the evidence is that 


` éxport quota rights have an independent 


value; The quota transfer certificates would 
also be documents of title, and the appel- 
lants would be guilty under ss. 420 and 
120-B, I. P.C. The conviction is therefore 
correct and it would make no difference in 
the senténce even if the conviction should 

(1} I LR (1937) 1 Cal, 71; 165 Ind. Oas. 505; A I 


i r na IA T Or. Oas, 655; 37 Or.-L J 1156; 
“Ri 1 L W 366; 58 ind, ‘Ons. 510; 91 Or.L J 478; 


43) 1' Weir 28: $ a 
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' > 
be under as. 415 and 120-B, I. P. O, The cons 
viction of the appellants is therefore cons 
firmed and baving regard to the nature and 
extent cf the fraud the sentence is not 
excessive. The sentences too are therefore 
confirmed and the appeal is dismissed. 


N.e, Appeal dismissed. 


ee erea 


LAHORE HIGH COURT 
First Appeal No. 357 of 1938 
June 13, 1939 
Tak CaAND anp Darrer S1Nan, JJ. 
SAIN DASS CHAWLA—PLAaINTIF# — 
APPRLLANT 

veETSUS 
Baba UJAGAR SINGH AND ANOTHER 
—DErENDANTs— RESPONDENTS 

Res judicata—Suit against father and son for 
declaration that son had saleable interest in three 
propertics—Suit dismissed against son but againat 
father only in respect of two propertics—-No appeal 
preferred—Decision if can be attacked tn appeal 
from decree relating to matters left undecided— Prac- 
tice—Declaration of title, when refused. 

A suit instituted under O. XXI, r. 63, Oivil P; C., 
by a decree-holder against father and son for dec- 
laration that the son had saleable interest in certain 
properties andthat allthe properties wereliable 
to attachment, was dismissed as against son in 
respect of all the properties and against the father 
in respect of two properties and it was held that 
the suit could proceed against the father in respect 
of one property. No appeal was preferred against 
this decision : 

Held, that the decision was clearly a final adju- 
dication between the parties relating to these mat- 
tera and was, therefore, a “ decree’ as defined in 
s. 2, cl. (2), Civil P. ©. No appeal having been 
filed, the decree became final and was not liable to 
attack on appeal from the decree relating to other 
matters, which had been left undecided. 

Held, also that asthe suit was a composite suit, 
relating to different subject-matters in which differ- 
ent reliefs were claimed against the two defendants 
it was competent to the Oourt to decide the dis- 
pute relating to the various properties separately. 
15 Ind. Oas. 563 (3), distinguished. : 

A Court will not grant a declaration of right 
which would. be stamped with something in the 
nature of futility. 37 Ind. Oas. 161 (4), relied on. 


F. A. from the decrees of the Sub-Judge, 
First Class, Rawalpindi, dated July it, 
1938. 

Messrs. Mela Ram and Nand Lal Saluja, 
for the Appellans, 

Messrs, D. R. Sawhney, Gurbachan Singh 
and Shamair Chand, for Respondents 
Nos, 2 and 1 respactively. 

Tek Chand, J.~—The appellant, Sain Dass 
Chawla, obtained a money decree against 
Tikka Sant Singh, son of Baba Ujagar 
Singh Bedi, from the CJurt of thè Sénior 


* 


Subordinate Judge, Rawalpindi, on Novem- 
ber 20, 1933. In execution of the decree, 
he attached a bungalow known as “Uosy- 
nook” at Murree, and one-fourth share in 
Sarai Baba Khem Singh and in the building 
known as Damdama Sahib at Rawalpindi, 
Baba Ujagar Singh objected to the attach- 
ment; alleging that the attached properties 
belonged to him exclusively and that the 
judgment-debtor had no interest in them. 
The judgment-debtor also filed objections 
saying that he had only a right of residence 
in “Oosynook’ and that this right was 
exempt from attachment and sale under 
& 60 (1) (n), Civil P. O. He alse averred 
that he had no interest in the other two 
properties which.could be.attached and sold, 
In the course of the inquiry-into the objec 
tions, the decree-holder made a statement 
on November 2, 1935, that “for the time 
being” he did not wish to proceed against 
the judgment-debtor’s alleged share in the 
Damdama Sahib and Sarat Baba Khem 
Singh and that execution should proceed 
against “Ccsynook” only. On this atate- 
ment, the executing Oourt released these 
two properties and restricted the inquiry to 
“Oosynook.” Subsequently, relying on a 
décree passed by the Senior Subordinate 
Judge, Lahore, on February 27, 1928, in 
terms of the-award of Nawab Mohammad 
Hyat Khan Noon, dated November 9, 1927, 
it held that “Oosynock” was owned by Baba 
Ujagar Singh and that Tikka Sant Singh 
had only a right of residence in it and that 
he had.no power to dispose of this right. It 
accordingly allowed the objections and 
released “Cosynook”’ from attachment. From 
this decision the décree-holder preferred an 
appeal to this Court. 

The appeal was decided by Agha 
Haidar, J., sitting in Single Bench on 
May 26, 1936: Sain Das v. Tikka Sant 
Singh (1). The learned Judge affirmed the 
finding of the executing Court that “Cosy 
nook” could not be attached and sold in 
execution of the decree, but he held that 
it was liable to be dealt with by way of 
“equitable execution” and he ordered that 
a Receiver be appointed to collect the rent 
and after deducting the expenses, pay it 
to the decree-holder till the decratal 
amount was discharged. From this order 
the -judgment-debtor preferred an appeal 
under the letters Patent, but the appeal 
was dismissed on January 14, 1937 : Letters 
Patent Appeal No. 103 of 1936 Tika Sant 


ash AIR 1936 Lah, 830;.165 Ind. Oas, 519; 9 R L 
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Singh v. Saindas Chawala (2). in the 
meantime, on October 13, 1936, the 
decree-holder had instituted a suit under 
O. XXI, r. 63, Civil P. O., against Baba 
Ujagar Singh and Tikka Sant Singh 
for a declaration that the latter had a sale- 
able interest in cne-half of *Cosyncok” and 
one-fcurth of Sarai Baba Khem Singh and 
Damdama Sahib respectively, and that all 
the three properties were liable to attache 
ment and sale in execution of the decree to 
the extent stated. The suit was resisted 
by both- the defendants on Various pleas. 
The learned Subordinate Judge at first 
framed the following three preliminary 
issues : 

“1. Whether the plaintiff is entitled to maintain 
this suit in respect of Damdama Sahib and Sarai 
Baba Khem Singh ? 

2. How does the atatement of the plaintiff, dated 
November 2, 1935, releasing these properties from 
attachment, affect the present suit? 


3. What is the effect of the decision of the High 
Court, dated May 26, 1936, on this suit,” 


These issues were decided by the learned 
Subordinate Judge on December 21, 1937. 
He held that the plaintiff decree-holder 
having withdrawn the attachment against 
Damdama Sahib and the sarai was not 
entitled to maintain a suit for declaration 
against either defendant under O. XXI, 
r. 63, Civil P. C., or under s. 42, Specific 
Relief Act, in respest of these two pro- 
perties. He further held. that in view of 
the decision in the execution proceedings 
that the judgment-debtor's interest in 
“Cosynook” was not liable to attachment 


and sale in execution of the | decree, 


which had been affirmed by the High 
Court on appeal, the plaintiff’s suit against 
the judgmentrdebtor Tikka Sant Singh was 
barred by s. 47, Civil P. C. He accord- 
ingly dismissed the suit against Tikka 
Sant Singh in respect of all the three pro- 


-perties and against Baba Ujagar Singh in 


respect of Sarai Baba Khem Singh and 
Damdama Sahib. He held however that the 
suit as regards ‘“‘Cosynook” could proceed 
against Baba Ujagar Singh only. In accord- 
ance with this judgment a decree sheet was 
prepared on December, 21, 1937, dismissing 
the plaintifi’s suit against Tikka Sant Singh 
in respect of all the three properties and 
against Baba Ujagar Singh in respect of 
the sarai and Damdama Sahib. No appeal 
against this decision was preferred by the 
decree-holder. 

The suit proceeded against Baba Ujagar 
Singh in respect of “Cosynook,” Issues were 
framed on the merits and after evidence fos 


(2) 175 Ind. Cas, 447; ALR 1931 Lob, 433; IL R 
(1937) Lah, 486; 39P L'R 839; 10 RL 739. | 
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the parties had been recorded, th8 learned 
Judge, on July 11, 1938, dismissed the 
suit against Baba Ujagar Singh qua this 
property also, leaving the parties to hear 
their own costs. From this decree, dated 
July 11, 1934, the plaintiff has appealed, 
impleading both Baba Ujagar Singh and 
Tikka Sant Singh as respondents. In this 
appeal the appellant has challenged not 
only the decision of the lower Court in 
favour of Baba Ujagar Singh in respect of 
“Cosynook,” as given in the judgment of 
July 11,1938, but also the decree of: the 
lower Court, dated September 21, 1937, 
dismissing the suit relating to ‘“OCosynook’. 
against Tikka Sant Singh, and the suit in 
respect of the sarai and Damdama Sahib 
against both defendants. l 

A preliminary objection is raised on 
behalf of the respondents that the plaintiff 
not having appealed against the decree 
passed by the lower Oourt on December 21, 
1937, is not entitled to agitate in this appeal 
matters which had been finally decided 
between the parties by that decree. After 
hearing Oounsel for the appellant I am of 
the opinion, that this contention is well- 
founded and must succeed. The learned 
Counsel for the appellant contends that the 
decision of the lower Court dated Decem- . 
ber 21, 1957, did not amount toa “decree” 
but was merely an interlocutory order passed 
in the course of the suit and that the order 
was not appealable. This contention is 
without any force whatever. As has been 
stated above, the Court had, by its judg- 
ment of that date, dismissed the suit against 
Tikka Sant Singh with regard to all the 
properties which were the subject-matter of 
the suit and against Baba Ujagar Singh 
with regard to the sarai and the Damdama. 
This was clearly a final adjudication bet 
ween the parties relating to these matters 
and was therefore a “decree” as defined in 
s. 2, cl. (2), Civil P. C. “An appeal from this 
decree lay under s. 96 of the Code but no 
such appeal was filed within the period of 
limitation prescribed by law and therefore 


_the decree has become final and is not 


liable to attack now on appeal from the 
decree relating to other matters, which 
had been left undecided. Mr. Mela Ram in 
support of his contention referred us to a 
decision of the Chief Court reported in 
Gehna v. Khuda Bakhsh (3). That case 
however is Clearly distinguishable, as there 
an issue relating to res judicata had been 
decided in favour of- the plaintiff, it being 


ioe 16 P R 1913; 15 Ind, Cas. 563; 191 P L R 
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held that the suit could proceed and that 
-the former decision relied upon did not bar 
tre suit. That order was clearly of an 
interlocutory nature: there was no final 
determination of the rights of the parties 
in regard to the subject-matter of the suit 
or any part thereof and therefore it did not 
amount to a decree”. 

It was further argued that the Subordi- 
nate Judge should not have decided the suit 
piecemeal. But the suit, in this case, was 
a composite suit, relating to different sub- 
ject-matters in which different reliefs were 
claimed against the two defendants. It was 
therefore competent to the Court to decide 
the dispute relating to the various properties 
separately. It is conceded that the plaintiff 
could have brought three separate declara- 
tory suits relating to each property and 
each suit could have been dealt with sepa- 
rately. It therefore makes no difference 
that the plaintiff has joined the three claims 
in one suit. Further the Oourt, in this 
case, did,asa matter of fact, give a final 
adjudication relating to some of the subject» 
matters in dispute on December 21, and 
passed a formal decree on that date. If 


the plaintiff considered the judgment or the» 


decree to be illegal or wrong on the - merits, 
his remedy was by way of appeal or review, 
_ but he not having availed himself of either 

of these remedies, the decision has become 
final and unassailable and cannot be chal- 
lenged now in regard to the matters finally 
determined by it. The present appeal 
against Tikka Sant Singh is therefore 
clearly incompetent and so also against 
Baba Ujagar Singh with regard to the sarai 
and Damdama Sahib. 

The only remaining point is the claim 
against Baba Ujagar Singh in respect of 
“Cosynook.” Though the plaintiff's appeal 
against Baba Ujagar Singh relating to this 
matter is competent, but in view of the 
decision as regards the rights of Tikka Sant 
Singh ‘in this property it is futile to give 
any adjudication on the merits in regard to 
this property, Admittedly, any declaration 
given by us would in the circumstances be 
entirely barren, and as observed by their 
Lordships of the Privy Council in Janaki 
Ammal v. Nraayanaswami Aiyar (4°, at 
p. 6389 a Court will not grant a declaration 
of right which ‘would be stamped with some- 
thing in the nature of futility.’ As stated 
already, it has been decided in the course 

(4) 39M 634, (639); 37 Ind. Cas. 161; A I R 1916 P O 
117; 43 I A 207: 20M L T 168: 31 M LJ 225;14 A 
L J 997; (191 23 MWN 188; 20 0 W 
N 1323, 18 Bom, LR 856; 24 O L J 309;4 L 
W 530 (P 0). 


of the execution proceedings—and that 
decision (whether right or wrong on the 
merits) is final in the present suit as 
between the plaintiff and Tikka Sant Singh 
—that the latter had no saleable interest in 
this property which could be attached and 
sold in execution of the plaintiff's decree 
against him, and the only relief by way of 
“equitable execution” which could be given 
tothe plaintiff has been granted to him. 
This being so, it is wholly useless to decide, 
for the purposes of the execution of the 
decree of the plaintif against Tikka Sant 
Singh, as to what the rights of Baba Ujagar 
Singh in this house are. The appeal fails 
and I would dismiss it with costs. Baba 
Ujagar Singh has filed a cross-objection 
against that part of the decree of the lower 
Court which left the parties to bear their 
own costs of that suit. After hearing his 
Counsel I ean find no substance in this 
objection. In the circumstances of the case, 
the lower Court had exercised a sound judi- 
cial discretion in leaving the parties to bear 
their own costs. I would therefore dismiss 
the cross-objection with costs, 


Dalip Singh, J.—I agree. 
8, Appeal dismissed. 





RANGOON HIGH COURT 
Second Appeal No, 268 of 1938 
June 7, 1939 
Ba U, J. 

U KYAW DUN-——APPSLLANT 
VETSUS 


MAUNG NGE AND ANoTHER—ReEsPONDENTS 

Trade-mark-——Cigars imported and sold by tmpor- 
ter with his own trade-mark—Importer bestowing 
great care and skill in selecting goods and advertise- 
ment etc.—Whether entitled to protection in respect 
thereof—Actton against manufacturer using similar 
trade-mark. 

Where the cigars imported had been sold by the 
importer who registered the trade-mark in his 
own name, had leaves selected for the cigars and 
sold them with his own trade-mark and because of 
his care and precaution in selecting leaves and 
because of his advertisement and pushing, cheroots 
had acquired a great reputation: 

Held, that the importer was entitled to protection 
of the Court and could maintain an action against 
the manufacturer of,those goods using marks closely 
resembling that used by the importer, 10 Ind. 
Oas. 802 (1), Hirsch v. Jonas (2) and 80 Ind. Oas. 
1013 (3), relied on, 

S, A. against the decree of the Assistant 
District Court, Mandalay, dated July 20, 


1938. 


* Dr. Ba Han, fcr the Appellant. 


Messrs. Clark and Surridge, for the Res- 
pondents. 
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Judgment.—The plaintiff-appellant U 
‘Kyaw Dun is a resident of Prome while 
defendant-respondent No. 1 U Nge is a 
resident of Mandalay. Respondent No. 2. 
Daw Miis the wife of respondent No. J. 
In or about the year 1292 B. E. (1930) 
they commenced dealing with each other 
in the matter of manufacture and sale of 
Burmese cheroots. U Nge manufactured 


. them in Mandalay and U Kyaw Dun im- 


‘ported them from, Prome and sold them 


_* there. At that time the figure of a peacock 


was used by the respondent U Nge as 
his trade-mark ; but some time later the 
trade-mark was changed. Instead of using 
the figureof a bird. or an animal they 
used a combination of three names, 


Mandalay, Tin Tin Mya, Seinban, written 


in Burmese characters in the following 
Manner : 





The mark was registered in Mandalay by 
the plaintiff-appellant U Kyaw Dun as bis 
trade-mark on March 4, 1931, vide Ex. B, 
and each cheroot imported by U Kyaw 
Dun bore this trade-mark. The cheroots 
thus became known as Tin Tin Mya 
chercots or Tin Tin Mya say baw lait. 
This went on till about the end of 1v37 
when a difference of opinion took place 
between U Kyaw Dun and U Nge. U Kyaw 
Dun ccmplained that the cheroots which he 
had been getting lately were not of the 
same quality as before; U Nge replied 
that as they were not made by machine 
he could not maintain their uniform quali- 
ty. As a result. of this difference of opin- 
ion U Kyaw Dun ceased dealing with. U 
Nge and started-placing orders for cheroots 
with a woman named Daw Mi of Sein Ban 
Quarter, Mandalay. He sold these. cheroots 
with his registered tradeemark, Tin Tin 
Mya, thereon: U Nge. also used the same 
trade-mark with the addition ofthe words 
»..(golden spectacles) in very small type 
under the name “Tin Tin Mya.” Unless 
one looks very carefully, one will not notice 
the words ‘golden spectacles” on the labels 
of the respondent UNge, The two labels 
impressed with these trade-marks are thus 
in no way distinguishable from each other. 


In these circumstances the cheroots of one e 


will and can easily pass off as the cheroots 
of the other. 
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For these reasons the respondent filed a 
suit, Civil Regular No.25 of 1938, in the 
Court of the Sub-Divisional Judge, Manda- 
lay, aeking for the cancellation of the re» 
gistration of the trade.mark registered in 
the name of the appellant U Kyaw Dun 
alleging that he allowed the Tin Tin Mya 
trade-mark to be registered in the name 
of the appellant U Kyaw Dun as the appel- 
lant agreed to act as his sole agent in 
Frcme. In reply thereto the appellant U 
Kyaw Dun Jaunched both civil and crimi- 
nal proceedings. In the civil proceedings 
out of which the present appeal arises U 
Kyaw Dun makes the following allegations: 

(1) That the plaintiff has for the last seven years 
or more sold in Prome District Burmese cheroots or 
saybawlaits manufactured by the defendants at 
Seinban Quarter, Mandalay, bearings trade-mark 
or label round each cheroot or saybawlait and known 
as “Tin Tin Mya saybawlaits.” This trade-mark 
was registered by the plaintiff at Mandalay on March 
4, 1931. A sample of the trade-mark or label is 
attached to this petition, marked A. The plaintiff 
has extensively advertized and sold these saybaw- 
laits. In consequence thereof the saybawlait with 
the said label have become known in both Mandalay 
and Prome Districts . ... 

(2) That the plaintiff's trade-mark or label bears 
the name “Tin Tin Mya,” Maung Tin being the 
name of the only nephew of the plaintiff and Ma 
Mya being the name ofthe only grandchild of the 
plaintiff whom he has adopted as his keittima 
daughter, and thus “Tin Tin Mya” is a combination 
of these two names. 

(3) That during the period the plaintiff has been 
asing the said “Tin Tin Mya” trade-mark or label 
affixed on them, these cheroota or saybawlaits ac- 
quired a very’ high reputation in Frome District, 
and the sales have been large and profitable. - 

(4) That the defendanta have been selling at 
Mandalay and Prome, the cheroots or saybawlatts 
manufactured by them at Mandalay during the last 
two months using the “Tin Tin Mya” trade-mark or 
label round each cheroot or saybawlait which closely 
resembles the trade-mark or label used by the 
plaintiff in colour, size, general make-up and mark- 
ing in order to pass off fraudulently the cheroots or 
saybawlaits as those bearing the trade-mark or 
label of the plaintiff.” 


in reply the respondent states inter alia 
as follows: 

“As regards para. 1 of the plaint these defendants- 
admit that the plaintiff was the representative of 
the defendants at Prome to sell Burmese cheroots 
or saybawlaite manufactured by the defendants at 
Seinban Quarter, known as ‘Mandalay Tin Tin Mya 
Seinban Quarter’. Defendant No. 1 was the owner 
of the said trade-mark and it was registered in the 
name of the plaintiff on condition that he the said 
plaintiff will act as the sole agent of defendant 
No.1 at Prome for selling the abovementioned 


_ cheroots. Defendant No.1 has already filed a suit 


in this Court for cancellation of the registration of 
the said trade-mark and for other relief being Oivil 
Regular Suit No. 25 of 1938 of this Court.” 


On these pleadings suilable issues were 
framed and a good deal of evidence was 
produced by both sides. I have carefully 
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examined the evidence and I am satisfied 
that the following points are satisfactorily 
proved: (1) That the plaintif-appellant 
U Kyaw Dun was notthe agent of the de 
fendant-respondent U Nge, (2, that U Kyaw 

un was en importer and U Nge wasa 
manufacturer of Burmese cheroots, (3) that 
U Kyaw Don financed U Negetoa certain 
extent to carry on his business as a manu» 
facturer, (4) that U Kyaw Dun himself 
Selected leaves and sent them to Mandalay 
and with the leaves so sent U Nge made 
cherocts and sept them to U Kyaw Dun, 
(5) that U Kya Dun sold these cheroots with 
the Tin Tin Mya trade-mark thereon, 
and (6) that U Nge sent cheroots to other 
places bearing not Tin Tin Mya trade- 
mark, but some otber trade-mark. 

In holding that these points are proved, I 
rely on the letters written by the defend» 
ant-respcndent U Nge to U Kyaw Dun, the 
evidence of U Nge’s own witness, Beres- 
ford (D. W, No. 5\, and the evidence of U 
Kyaw Dun and his grandchild, Ma Mya. 
Their evidence was also accepted by the 
trial Judge. On the facts thus found 
proved the question that arises is whether 
an importer can acquire a right of use to 
a trade-mark against a manufacturer. A 
goad number of cases were cited at the 
Bar. As the facts of some of those cases 
are entirely different. from the facts of the 
present case, they ‘are of'no help; but the 
principle enunciated in all these cases is 
the same, and the principle is as enunciated 
by Sir Basil Scott, O.J ,in West End Watch 
Co. v. Berna Watch Co. (1). It is as fol- 
lows : l 

“Tke importer, who by advertising and pushing 
the sale of goods under a particular mark secures 
a wide popularity for the mark in relation to the 
goods sold by him, is entitled to the protection of 


the Oourt forthat mark inthe country of impor- 
tation, even against the producer of the goods.” 


In Hirsch v. Jonas (2), Jessel, M. R, 
made observations to the same effect, The 


learned Master of the Rolls said : 

“I can understand a man saying, ‘Iam not the 
actual manufacturer of goods, but the selector of 
goods, and my reputation for cleverness and selec- 
tion is so great that goods marked with a mark to 
shew that they had been selected and approved of 
by me will fetch a higher price inthe market.’ If 
Hirsch had put on the box ‘Gloria de Inglaterra 
Havannah (C'igars, selected by Hirsch’ -he might 
have had a case to prevent other psople imitating 
that. It would shew that the cigars selected were 
approved of by him, If he gota great reputation in 
that way, I can understand he would have a right of 
protection for that which indicates to the public 


(1) 35 B425; 10 Ind. Oas. &05; 13 Bom, L R 212. 
y (1876) 3 Oh. D 584; 45 L J Ob. 364; 35L T 
228. f 
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The Privy Council also laid down the 
same principle in Imperial Tobacco Co, v. 
el Bonnan (3), where their Lordships 
said : 

“Tt is possible for an importer to geta valuable 
reputation for himself and his wares by his care in 
selection or his precautions as to transit and storage, 
or because his ocal character is such that the 
article acquires a value by his testimony to its 
genuineness; and if therefore goods, though ofthe 
Same make, are passed off by competitors as being 
imported by him, he will have a right of action.” 

The present caseis much stronger than 
any of these cases inasmuch as, as I have 
pointed out above, it was the plaintif- 
appellant who registered the trade-mark in 
his own name and had leaves selected for 
the cigars and sold them with his own 
trade-mark. Because of his care and pre- 
caution in selecting leaves and because of 
his advertisement and pushing, Tin Tin 
Mya cheroots have acquired a great reputa- 
tion. In these circumstances I am clearly 
of opinion, thatthe plaintiff-appellant U 
Kyaw Dun is entitled to the protection of 
the Court. For these reasons I allow the 
appeal, set aside the decree of the lower 
Appellate Court and restore that of the 
trial Court with costs throughout. 


. D, Appeal allowed. 


(3) AIR 1924 PO 187; 80ïnd. Cas, 1013; 51 IA 
269: 51 O 892; 28 Bom. L R 683; 2 Pat. LR 230; 47 
M È 7 68; (1924) M W N 602; 30 L W 495; 290 WN 
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Second Appeal No. 819 of 1937 
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IQBAL AHMAD, J, 

DARSHAN SINGH—DBEFENDANT— 
APPELLANT 
VE TSUS 
PRAG SINGH—PLaINTIFF AND OTAHERB— 
DEFBNDANTS— RESPONDENTS 
Co-sharers—Sale of house by tenant to one co 
sharer— Other co-shareracan sue for joint possession 

of site by removal of materials, 

the co-parceners in a joint patti or mahal are 
joint owners ofthe site of the houses of tenants 
and raiyats situated in that patti or mahal. If the 
tenants or raiyat dies without leaving any heir 
or abandons the house the right to the joint posses- 
gion of the site and the materials vests in all the 
co-sharers andin such a case one Co-sharer has no 
right totake possession of the materials or of the 
site tothe exclusion of the other co-sharers. ft is 
also clear that atenant ora raiyat has the right 
to transfer the materials of the house to any person 
he likes provided the materials belong to him and 
there is no custom prohibiting such a transfer. A 
gale of his house bya tenant orratyat to one of 


~ 
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the co-sharers, does not entitle that co-sharer to 
retain possession of the house along with the site 
to the exclusion of the other co-sharers. The ten- 
ant or raiyat has a disposing power only so faras 
the materiale of the house are concerned and has 
not & transferable interest in the site of the house. 
The retention of possession by one of the-co-sbarers 
of the house of a tenant or raiyat that. has -been 
purchased by him furnishes the other co-sharera 
with a cause of action fora suit for - joint pogses- 
sion of the site by removal of the materials. The 
question cf special damage does, not arise and the 


' cause of. action in such cases is constituted by the 


invasion of the right ofthe co-sharers to joint en- 
joyment of the site of the house. 168 Ind. Oas, 650 
), relied on, 


S. A. from the decision of the Civil 
Judge, Fatehpur, dated March 30, 1937. - 


Mr. K. L. Misra, for the Appellant. 
Mr, K. C. Mital, for the Respondents, 


dudgment.—The dispute in the suit out 
of which the present appeal arises was 
with respect to the site of two houses 
that belonged to a tenant named Beni. 
We are concerned in the present appeal 
with the site of only one of the -houses. 
Beni sold the house in dispute to certain 
persons in the year 1932 and the vendees 
in their turn sold the hovuse’to Darsban 
Singh, defendant-appellant. It is common 
ground that both Prag Singh, plaintiff- 
respondent, and Darshan Singh, defendant- 
appellant, are co-sharers in the site in which 


the house in dispute is situated. The suit. 


was brought by the plaintif-responđent for 
joint possession of the site after the 
removal of the materials thereon. Beni had 
died before the institution of the suit. The 
suit was contested on various grounds by 
Darshan Singh but most of those grounds 
were rightly overruled by both the Courts 
below and need not therefore be stated in 
this judgment, One cf the pleas raised 
in defence by Darshan Singh, which found 
favour with the trial Oourt, was that no 
special damage was caused to the plaintiff 
in consequence of the purchase of the 
house by Darshan Singh, and as such the 
plaintif was not entitled to- the relief 
prayed for. by him. - This plea formed the 


subject of Issue No.7 framed by the trial: 


Oourt which ran as follows: “Whether the 
plaintiff suffered a loss ? If not, how does it 
affect thesuit ?" The trial Court held that 
no loss was suffered by the plaintiff and the 
suit was not maintainable. In this connec: 


tion the'trial Court made specific reference 
to the . fact that by the saleedeed the site 


of the house in dispute was not transferred 
and continued to belong to the zamindars. 
On appeal by the plaintiff the lower Appel- 
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late Court held that though there was no 
evidence of special damage tothe plaintiff 
the plaintiff as a co-sharer in the village 
was entitled to a decree for joint posses- 
sion of the site and accordingly reversed 
the decree of the.trial Court and decreed 
the plaintiff's suit. In my judgment the de- 
cree of the lower Appellate Court is perfectly 
correct, At the very outset I must make 
it clear that in the present litigation we 
are concerned with a village in which no 
custom entitling a raiyat to transfer his 
house along with the right of residence 
exists. 

It cannot be disputed that all the co-par- 
ceners in a joint patti or mahal are joint 
owners ofthe site of the houses of tenauts 
and raiyats situated in that patti or mahal. 
If the tenants or raiyat dies without leave 
ing any heir or abandons the house the 
right to the joint possession of the site 
and the materials vests in all the coe 
sharers and in such a case one co-sharer 
has no right to take possession of the 
materials or of the site tothe exclusion of 
the other co-sharers. It is also clear that 
a tenant or a ravyat has the right to trans- 
fer the materials of the house to any 
person he likes provided the materials 
belong to him and there is no custom pro- 
hibiting such sa transfer. The question 
then arises whether a: sale of his house 
by a tenant or raiyat to one of the co- 
sharers, entitles that co-sharer to retain 
possession of the house along with the site 
to the exclusion of the other ccesharers. In’ 
my judgment the anwser to the question 
must be in the negative. The tenant or 
raiyat has a disposing power only so far as 
the materials of the house ‘are concerned 
and has not a transferable interest in the 
site of the house, The transfer made by 
him can therefore be operative only so 
far asthe materials of the house are con- 
cerned, and cannot adversely effect such 
right as the entire body of co-parceners 
have in the site. 

I am unaware of any principle of law that 
may justify the inference that the fact that: 
transfer is in favour of one of the co-sharers | 
has ‘the effect of depriving the other co- 
sharers of the right to the joint possession 
of the site. If the-co-sharer who purchases ° 
the house enters into possession of the . 
same, his possession constitutes an infringe- - 
ment of the right of the other co-sharers - 
to the joint possession of the site. The 
other co-sharers therefore have - the right 
to ask the purchasing 20-sharer to remove 
the materials of the house and thus 
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enable those co-sharers to take joint possese 
sion of the site of the house. In short the 
retention of possession by oneof the co- 
sharers of the house of a tenant or raiyat 
that has been purchased by him furnishes 
the other co-sharers with a cause of action 
for asuit for joint possession of the site by 
removal of the materials. The question 
of special damage does not arise and the 
cause of action in such cases is consti- 
tuted by the invasion of. the right of the 
co-shares to joint enjoyment of the site of 
the house. No case directly bearing on 
the point before me has been cited by 
either party, but the view that I 
take receives support from the decision 
of a Division Bench of this Oourt 
in Shankar Lal v. Pati Ram (1), 
For the reasons given above I hold that 
the rights of the case were with the 
plaintiff and not with the defendant-appel- 
lant and that the suit. was rightly decreed 
by the lower Appellate Court. Accordingly 
I dismiss this appeal with costs. ; 

(N. B.—Leave to appeal under the Letters 
Patent is granted.) 


D. Appeal dismissed, 


(1) (1937) A LJ 
All. 293; 1937 R D 62;9 R A 663; 1937 A L R 386. 
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OCHHAGANLAL KALYANDAS SHAH 
— Dgrgnpant. No. 1—APPELLANT 
versus 
JAGJIWANDAS GULABDAS—PLAINTIFF 
— RESPONDENT. l 


Partnership—Accounts—Suit on promissory note 


executed by one partner in favour of another, main-` 
accounts of- 


tainability of, without taking final 
partnership—Evidence Act (I of 1872), 8. 92, Proviso 3 
—Applicability—Whether can, be applied to nullify 
effect of document. on ` 

If one partner gives to. his co-partner ` a bill or 
note which is in such a form as to bind, not the firm, 
but the partner who gives it, he may be geued by his 
co-partner thereon, whatever the state of the accounts 
between the two may be, and although the bill or 
note in question has reference to some partnership 
transaction. 1 Ind, Oas. 384 (1) and 31 Ind, Cas. 430 
(2), reliedon. [p. 43, col. 2.) 

Section 92, proviso 3, Evi. Act, speaks 
existence ofa separate oral agreement, constituting 
a condition precedent to the attaching of any obliga- 


- tion under any such contract, grant or disposition: of 


property which may be allowed to be proved. This 
clearly presupposes that in a case to which it could 
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126; 168 Ind. Oas. 650; AIR 1937 
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be applied the: contract, grant or disposition of pro- 
perty itself remains intact, but that the condition 
precedent pleaded mustin its very nature be extra- 
neous to the contract, grant or disposition itself and 
as agreed must come into existence before the obliga- 
tion attaches-thereunder.* [p. 44, col. 1.] 

Where in a.case-on & promissory note the facts 
pleaded do not aim at proving acondition precedent 
to the attaching of the legal liability to the document, 
but lay the axe at‘tlie very foundation of it nullify- 
ing entirely the effect-of the promissory note and its 
existence, s. 92, Proviso 3, is not applicable and such 
evidence will not be allowed. 105 Ind. Oas. 476 (5) 
and 63 Ind Oas. 673 (6),relied on. [p. 44, cols. 1 & 2.] 


F. A. from the decision of the First Olass 
Sub-Judge, Broach; in Special Civil Suit 
No. 391 of 1932. . 


Mr, R. J. Thakor, for the Appellant, 
Messrs. A.G. Desai, T. C. Gandhi and 
Bansilal Kinkhabwala, for the Respondent. 


Indarnarayen,J.—This is an .appeal 
from the decision of the First Class Sub- 
ordinate Judge at Broach in Special Civil 
Suit No. 39l-of 1932. The plaintiff herein 
sued the defendants on a promissory note 
dated November 5, 1929 for a sum of 
Rs, 6,784-13-6.- The promissory. note sued 
upon is: signed individually by the three- 
defendants and there is no mention there- 
in of any partnership firm of Chhaganlal 
Kalyandas. The promissory. note, as usual, 
contains a promise to pay the amount thereof 


on demand to the plaintiff. The plaintiff 


sent a notice of demand on October 20, 
1932, and filed this guit on non*compliance 
thereof on November 4, 1932.. The defen- 
dants filed written statements inter alia 


‘pleading that they were agriculturists with- 


term under the 
Agriculturists’ Relief Act, and 


in the meaning of the 
Dekkhan 


' alleging thatit was agreed at the time 


when the promissory note in suit was pass- 
ed that it was not to beenforced, but that the 
amount thereof wastc be adjusted in the 
making up ofthe partnership accounts of 


the ‘firm of Ghhaganlal Kalyandas in which 


they alleged that the plaintiff himself and. 
his third brother. Pasuthai, were also 
partners, and that thetaking of such parte 
nership accounts was a condition precedent. 
tothe attaching of any liability to them 
on this promissory note, They further 
denied that the plaintiff being one of the 
partners in the said firm could maintain 
the suit as he sought todo. The plaintiff is 
described in para. 10 of the written state- 
ment as “a learned and clever Pleader” 
and it is stated there that by reason of 


*misrepresentation andfraud on bis part in 


getting the promissory note executed the 
suit is not maintainable. The learned tris} 
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Judge has rightly held that there is no 
fraud or misrepresentation proved on 
plaintiffs part. One of the defendants, 
defendant No, 2, is. plaintiff's own brother 
and a partner in the firm of Obhagan- 
la} Kalyandas. I do not think we are 
concerned here with the allegation that 
the taking of this promissory -note by 
the plaintiff was a successsful’ attempt 
to overreach the defendants. In the written 
statement the defendants pleaded their 
status as agriculturists and the plaintiff 
evidently appears to have got scared at 
this plea, and in order to avoid it he 
presented an application tothe trial Court 
on March 4, 1933, praying for an amend- 
ment of the plaint, Permission was accord- 
ingly granted by the Court and hence he 
added para. l*eA to the plaint which reads 
as follows: 

“I-A, There was a firmof Shah Ohhaganisl 
Kalyandas in Broach. Defendants Nos. 1, 2 and 3 
mentioned above were the partners of the same, 
I the plaintiff had advanced money to the said 
firm. Accounts of the same’ were settled and an 
amount was found due with interest to me from 
the said firm. For the payment of the same, all 
the three partners, defendants Nos. 1, 2 and 3, 
mentioned above, executed the snit promissory 
note in favour of me, the plaintiff. At the top 
of the plaint, instead of mentioning in brief as 
the firm of Ohhaganlal Kalyandas, the names of 
the three partners of the said firm are mentioned 
for the sakeof clarity and in order that no con- 
fusion might arise.” 

The title of the defendants in the plaint 
stated : 

(1) Shah Chhaganlal Kalyandas. 

(2) Jethalal Gulabdas Modi. 

(3) Shah Ohhotalal Kalyandas. 

F Partners of the firm of Chhaganlal Kalyan- 
as.” 

The prayer clause however, which is 
para. 7 of the plaint, reads as follows: 

“Therefore, I file this suit and pray that you will 
pass a decree for the principal Rs. 6,784-13-6 and 
Rs. 1,335-5-6 in all Rs. 8,120-3-0 which are due from 
the defendants with running interest and the 
costs of the suit against the property of the firm 
of Chhaganlal Kalyandas and against the person 
and property of the defendants and give such other 
relief as may seem proper, on considering the facts 
of the case.” . 


It is to be noted here that the relief asked 


_ for is two-fold, viz. (a) against the property 


of the firm of Chhaganlal Kalyandas and 
(b) against the person and property of the 
defendants. It is extremely lucky, I think, 
for the plaintiff that this part of the 
prayer was left unamended. That the firm 
Chhaganlal Kalyandss does not seem to 
have been intended to be sued is clear 


from the title of the suit, and the words. 


“Partners of the firm of Chhaganlal Kal- 
yandas’ in the title are a mere description 


= — = — 
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of the three partners namėd above wbo 
are sued individually as executants of the 
promissory note, which also mentions them 
as individuals, and not as partners of the- 
firm of Chhaganlal Kalyandas. It is 
sought to be argued here with considerable- 
stress by the learned Counsel for the de- 
fendant-appellant that this amendment can 
leave no manner of doubt that the suit, as 
it stands. is against the firm of Chhaganlal 
Kalyandas only and not against the indi» 
vidual partners mentioned as (D>, (2) and 
(3) in the title of the suit. Before I consi- 
der the merits of this argument, I consider 
it necessary to point cut that in the trial 
Court the defendants themselves seem to 
have contended and they conducted their 
defence on the basis that the suit was 
against the defendants in their individual 
Capacity, and not as against the firm. If 
the suit were against the firm only, there 
could have been no question. of their going 
into the status ofthe defendants as to 
whether they were agriculturists or not. 
Evidence was led on this disputed question 
of status, and the learned Judge after 
trial has found against the contention of 
the defendants. It is bowever clear from 
this that the defendants were under no 
doubt that they were being sued in their 
individual capacity as executants of the 
promissory note and not merely qua 
partners in the firm of Chhaganlal Kalyan- 
das. I do not think therefore that they are 
entitled in appeal here to contend that 
the suit is not against them individually 
but only against the firm. There is no 
doubt that. the very unfortunate and ill- 
advised application for amendment which 
aimed at avoiding the plea of “agricul- 
turiste? bas necessarily resulted in a 
hornets nest for the plaintiff. But 
considering the two-fold prayer (in the 
prayer clause of the plaint) which are dis» 


' tinct and separate, I am not prepared to 


hold thatthe suit is against, the firm only. 
While the learned Advocate for the de- 
fendants was entitled to- emphasize the. 
frame of the pleadings and the amendment 
application filed, it cannot be overlooked’ 
that the suit is substantially one based 
on the promissory note, and against the 
individuals signing it. Too much stress: 
cannot be laid upon the language of 
pleadings which appear to have been 
entirely illedrafted in-Gujerati. After all 
the function of pleadings is to focus the 
attention of the parties and of the Court 
to the points in dispute and not to defeat- 
justice. In connection with this it may 
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d 
be staied that Mr. Desai, the learned 
Advocate for the plaintiff, has frankly stated 
that he cannot support the latter part of 
the decree passed by the learned First 
Class Subordinate Judge, wherein it is 


stated : 

“Decree for plaintiff Rs, 8,120-3-0 ecsts and future 
interest at 6 per cent. on Rs. 6,784-13-6 from date 
of suit against defendants and the firm of Chhagan- 
lal Kalyandas.” 


Mr. Desai states that he has no objection 
to these italicized words being deleted from 
the decree. Though most of this trouble 
has been caused by the ill-considered 
amendment, I do not think we can well 
refuse this request, considering the two 
separate reliefs asked for in the prayer 
clause as it yet stands in the p'aint. The 
next pcint which might be considered is 
the contention of the defendants that the 
plaintiff himself was a partner in the 
firm of Chbaganlal Kalyandas and hence 
cannot maintain this suit as final accounts 
have not been taken, and as it was agreed 
that the amount of thie promissory note 
was to be adjusted in making up the 
final accounts. The cause of action on 
the promissory note is entirely independ- 
ent of the partnership accounts; nor are 
the parties to this promisasry note described 
anywhere therein as partners of the said 
firm. A promissory note is a document which 
confers special and valuable rights on the 
holder, e. g. by way of presumptions men- 
tioned in the Negotiable Instruments Act, 
and if the defendants’ contention were to 
be upheld, all these valuable rights arising 
frcm tke promisscry note would have to 
be entirely brushed aside and destroyed, 
I am, therefore, of opinion that the Jearned 
Advocate forthe plaintiff has rightly con- 
tended that this cannot bedone. Assume 
ing forthe purposes of argument that the 
atlegation of the defendants that the plaintiff 
was their partner in the firm of Chhagan- 
lal Kalyandasis in fact correct, there is 
ample authority to show that even without 
a final settlement of partnership accounts 


a partner may, in certain circumstances, 


such as those in the present case, well 
sustain an action against his partners and 
be entitled to a decree. In Venkata 
Reddi v. Narasayya (1), it was held by Sir 
Arnold White, O. J. and Abdur Rahim, J. 


“In regard to suits by one partner against 
another for a partial account, the general rule, as 
applied in India, isthat ifthe account is sought 
in respect of a matter, which, though arising out 


of partnership business, or connected with it does ẹ 947. 


al 32 M76; 1 Ind. Cas, 384; 19 M L J10: 4MLT 
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not involve the taking of general accounts, the 
Court will as a rule give the relief applied for.” 

It may here be noticed in passing that 
the promissory note sued upon in this case 
mentioned the amount in annas and pies. 
and even if this was the result of the ad- 
justment-.of a part of the partnership ac- 
count, or even assuming that the plaintiff 
was a partner, vet the suit on this ine 
dependent cause of action could well be: 
maintained. Lindley in his Treatise on 
Partnership, Edn. 10, at p, 653, states : 

“Again if one partner gave to his co-partner 
a bill or note which wasin such a form as to 
bind, not the firm, but the partner who gave it, 
he might be sued by his co-partner thereon, what-- 
ever the state of the accounts between the two 
might be, and although the bill or note in ques-- 
tion had reference to some partnership transaction ; 
for by giving the bill or note, the demand in res- 
pect of which it was given was isolated from the 
general partnership account.” __ ; 

In Ramnath Gagoi v. Pitambar Deb (2), it. 
was held by Mookerjee and Roe, JJ. that an 
action or the balance of a settled account: 
would not be restrained merely because 
there were other unsettled accounts bete 
ween the parties, and at p. 741* in the 
judgment therein occurs the following 
passage : 

“In this situation, the principle formulated by 
Lord Cottenham in Rawson v. Samuel (3) applies,. 
viz. that an action for the balance of a settled 
account would not be restrained merely because 
there were other unsettled accounts between the- 
parties. In the present case, there are not even 
cross-demands: the defendant has not chosen to sue: 
the plaintiff for adjustment of the partnership: 
accounts and he cannot invite the Court to assume 
thatthe balance of that account would be found to 
be inhis favour. Reference may be made to the- 
earlier decision in Preston v. Strutton (4) where the 
pony. of an unsettled partnership account, upon. 
which the balance wasin dispute, wae held to be- 
no ground for an injunction to restrain execution. 
upon a judgment which had been obtained upon 
a note given fora balance upon a former settle-- 


ment ` 

[If the contentions of the defendants. 
(in which plaintiff's brother defendant 
No, 2 joins) to the effect that plaintif is- 
on the whole a debtor and not a creditor 
are correct, it was certainly cpen to them 
to have filed a suit against the plaintiff 
for rendition of partnership accounts 
immediately the plaintiff filed this suit on this- 
promissory ncte against them. The plain- 
tiff’s suit was filed as far back as 1932, and 
it appears that no suit for partnership- 
accounts has yet been filed by the defen-. 

(2) 43 O 733; 31 Ind. Cas. 430: AI R 1916 Cal. 788;: 


22 OL J 338; 210 W N 632, 
(3) (1839) Or. & Ph, 161; 10 L J Oh, 214; 3 Jur.. 


(4) (1792, 1 Anst 50. 
~ *Page of 43 O.—[Ed.] 
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‘dants against him. Another allegation 
made by the defendants in their written 
statement was that athird brother of the 
‘plaintiff by namè Pasubbai wes also a 
‘partner in the firm like defendant No. 2, 
‘and that he was a necessary party to this 
suit. Itis, I think, the plaintiff's choice 
which partners of the firm he chcoses to pro- 
‘ceed against for his claim. ` This, of course, 
‘presupposes that Pasubhai was a partner 
{though the plaintiff does not admit it), and 
T hence fail to see how it can be said that 
Pasubhai was a necessary party to the 
‘suit. ae | 

-Under s. 92, Proviso 3, Evi Act, it is con- 
tended by the learned Advocate for defen- 
‘dant No. 1 that his client was entitled to show 
by evidence that there was a condition 
agreed to at the time the promissory note 
was passed, which was a sine qua non for 
‘the attaching of liability on this promissory 
note. Section 92, proviso 3 speaks of the 
existence of a separate oral agreement, 
constituting a condition precedent to the 
attaching of any obligation under any 
such contract, grant or. disposition of 
prcperty which may be allowed to be 
proved. This clearly presupposes to my 
mind that in a case to which it could be 
applied the contract, grant or disposition 
of property itself remains intact, but that 
the. condition precedent pleaded must in 
its very nature be extraneous: to ths con- 
tract, grant cr disposition itself and as 
agreed. must come, into existence before 
the obligation attaches thereunder, Apply- 
ing that’ to -the facts of the present case, it 
seems tome’ that what is pleaded in the 
written statement to resist: the liablility on 
the promissory note is a.virtual negation of 
the promissory note as such, for in effect the 
written statement states that the promis- 
sory note was never to be paid in cash, nor 
demanded payment of, nor was it to be 


‘sued upon, but that the amount thereof was 


only to be adjusted in the final making 
up of accounts, It is-obvious that, ‘whether 
this promissory note existed or not,’ in the 
taking of accounts the amounts debitable 
and creditable in the partnership accounts 
would havetobe set down and the result 
found out as to what was due by each 
partner to the other. It is difficult to see 
how in this process this promissory note 
could come in as an instrument which was 
being enforced or given effect to according 
to’ its contents. I.am’ of opinion that the 
facts pleaded do not sim-at proving a 
condition—precedentto-the attaching of the 
egal liability to this document. but lay 
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the axe at the very foundation of it nullify 
ing entirely the effect of the promissory note 
and its existence. I do not think that 
the language of s, 92, Proviso 3, can 
bear such strain, and I therefore agree with 
the opinion of the trial Judge when he decid- 
ed Issue No. 6 (2) in favour of the plaintiff. 
The plaintiff is not suing in his capacity as 
partner, nor does he admit that he was 
a partner. His suitis entirely based on 
the promissory note which he holds and 
in which there is no mention of partner- 
ship. Iam therefore of opinion that the 
principle embodied in O. XXX, r. 9, 
Civil P. C.. does not apply to tke facts of 
this case, In Maung Kyan Nga v. Aruna- 
oe Pillai (5), it was held by Brown, J. 
that : 

“Where the defendant pleaded that he had given 
the on-demand promissory note in suit to the 
plaintiff not for a.loan, but for-an advanced on 
account of a partnership'to be accounted for when 
the partnership account was gone into. that such 
a defence cannot be allowed, and that was not a 
defence of noconsideration or a condition precedent 
to the attaching of an obligation; but an attempt 
to set off an unliquidated claim against a claim 
on & promissory note, which is not permissible.” 

In Vishnu v, Ganesh (6), it, was held 
bv Macleod, C. J. who stated (pp. 489-91*): 

“The question before us is whether the defend- 
ant having passed a promissory note payable on 
demand in favour of the plaintiff, can be allowed 
tolead evidence to prove a contemporaneous oral 
agreement whereby the plaintiff is said to have 
agreed that he would not present the note, although 
it was payable on demand, until he had discharged 
certain incumbrances on the property he had sold 
tothe defendant's brother-in-law.” - 

This question came before the High Court 
of Ogleutta in Ramjpibun Serowgy v. Oghore 
Nath Chatterjee (7). There the defendant 
gave the plaintiff a promissory nete for 
Rs. 7,000 in full discharge of his debts and 
all other claims of the plaintiff against him 
up to that time, It was further agreed, 
according to the defendant's case, that.the 
plaintiff should not bring any suif.on the 
promissory note until the-defendant’s ‘share 
in certain. compensation money had. been 
received by him. Sale. J.in giving judg- 
ment said: (pp, 403, 40if): l 

“Under the promissory note the engagement ia an 
absolut engagement to pay on demand. The 
defendant seeks to set up a contemporaneous oral 
agreement, the efect of which is to qualify or 
restrict that engagement. The case in Moseley vY. 
Hanford (8) is clear authority to the effect that 


(5)5 R :20; 105 Ind. Cas, 476; A I R 1927 Rang. 


27. 
(6) 23 Bom. L R 488; 63 Ind. Oas, 673; A IR 1921 
Bom, 449; 45 B 1155. rs i 
(7) 250 401; 2 O WN 188. 
(8) (1830) 10 B & O 129:8 LJ (O 9) K B 261. 
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in Englamdthe evidence -of such an oral agree- 
ment would be inadmissible......... ere are 
numerous other English authorities to the same 
effect to which I need not refer, inasmuch as the 
argument forthe defendant is notso much that 
under the English Law the evidence is admissible, 
but that Proviso 3 tos. 92, Evi. Act, has the 
effect of altering the Englisn Law........s.00--- 

Those remarks apply equally well to the case before 


LEI 


e ^g 


The, facts of the present case are by 
no means dissimilar, and I am therefore 
unable to hold that the learned trial 
Judge was wrong in coming to the Gon- 
clusion that it was not open to the defen- 
dants to lead evidence to prove the arrange- 
ment alleged. Besides it is obvious, even 
if such an arrangement as alleged ever 
existed, it must have been some time 
before the execution of the promissory note 
. for it is said that it was passed in pursuance 
of it. The subsequent written promissory 
note cannot be altered by any such prior 
arrangement. The appeal will therefore be 
dismissed and the words “and the firm of 
Ohhaganlal. Kalyandas” will be . deleted 
from the decree of the lower Court. In 
view of ‘the fact that most of the trouble 
has been caused by the ill-considered 
amendment made by the plaintiff in his 
plaint, -we think he-is entitled only to-balf 
his cost in this appeal. i 


N. J. Wadia, J.—I agree o 
D. Appeal dismissed. 


RANGOON HIGH COURT 
Insolvency Oase No. 14 of 1930 
April 24, 1939 
DUNKLEY. J. 


In re T. 8. N. CHETTYAR Frrm. 
Presidency Towns Insolvency Act (III of 1909) 
(Rangoon), 8.7, Proviso—S.7, scope—If limited only 
to matters where Official Assignee claims higher title 
than ineolvent—Proviso to s8..7, scope and applica- 


Section. 7; Rang. Insol, Act, is not limited in its 
scope to matters in which the Official Assignee by the 
operation of the Insolvency Law claims a higher 
title than that which the insolvent himself would 
have had. Tp, 46, col. 2.] 

Where the Official Assignee, standing in no higher 
position by reason of the spacial provisione of. the 
Insolvency Law than the bankrupt himself, seeks to 
recover a debt which is. not admitted, it is a matter 
of discretion for the Judge sitting in insolvency 
whether in any given case he should deal with such a 
claim inthe Insolvency Oourt, or refer it tothe 
machinery of the ordinary Court, 93 Ind..Oas. 834 
Q) and 118 Ind, Oas. 506 (2), relied on. |p. 46, col. 


There is nothing in Provigo to s. 7 limiting itse 
application only when - the ' third party has been 
actually examined under s, 36. But its application 
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is restricted to the two matters arising under- 
sub-ss. (4) and (5) of s. 36, that is, under sub-s, (4) 
the question whether the third party is indebted to 
the insolvent, or under sub-s. (5) the -question whe- 
ther the third party is in possession of property 
belonging to the insolvent. Unless all parties agree, 
if such indebtedness or such possession is denied by 
the third party, the jurisdiction of the Insolvency 
Oourt totry the matter is, wholly excluded, and it 
does not matter whether the denial has been made in 


the courses of examination under s. 36o0r ' atany - 


other time. But sub-s. (5) of s. 36 hss in view only 
the case of property admittedly belonging to the 
insolvent, and the -object of the sub-section is to: 
enable the Official,, Assignees to discover ita where- 
abouts ; it relates to possession only and not to title, 
Where the ownership of, or title to the property, ie in 
dispute this sub-section has no application, and con- 
sequently the jurisdiction of the Insolvency Court 
under s. Tis not barred in such cases by the proviso to- 
the section. 118 Ind. Oas. 506 (2), dissented from. 
135 Ind. Oas. 585 (3) and 172 Ind, Oas. 346 (4), referred 
to. [p. 47, col, L] ae 


Mr, Clark, for the Official Assignee. 


Mr. P. K. Basu, for the Respondent 
(Palaniappa). 


Mr. Foucar, (in Petition No. 
Respondents Nos, 1 and 2. 


Judgment.— In connexion with the ine 
solvency of the T. S. N. Firm twenty 
petitions have been filed by the Official 
Assignee for setting aside certain transfers- 
on various grounds, and declarations that 
certain immovable properties vest in the- 
‘Official Assignee as_being properties of 
the insolvent firm divisible among the 
creditors. These petitions have been 
numbered serially. In petitions Nos. 1, 8,. 
9, li, 12, 15, 19,4, 5, 14 and 16, Mr, P. K. 
Basu for A. P. L. Palaniappa Ohettiar, and 
Mr. Foucar for respondents Nos. 1 and 2 
in petition No. 11, have taken the objection 


that either the Insolvency Court has no 


jurisdiction to hear and decide these peti- 
tions, or if it has jurisdiction, then the 
exercise of that. jurisdiction is discretionary 
and on .the.-facts -alleged in the petitions 


- the Insolvency Court ought to decline to 


exercise jurisdiction and to direct -the 


Official Assignee to prosecute his claims by 


instituting regular suits io the ordinary 
Civil Courts having jurisdiction in respect 
of the questions in dispute in the several 
petitions, in regard to which objection has 
been taken to jurisdiction. The jurisdic 
tion of the Insolvency Oourt.in matters of 
thia kind is conferred by the provisions 
of s. 7, Rang. Insol. Act, (formely 
the Presi. Towns Insol. Act}, and the 
extent of the jurisdiction . conferred by 
that section and.the manner of its exer- 
cise have: been ‘considered in a number of 


11)—for-: 
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decisions of the High Courts of Oaleutta 
and Madras, and there are numerous 
‘decisions of the English Courts under the 
‘Similar provisions of the Bankruptcy Acts, 
I am well aware that, according to tte 
English decisions, where the trustee in 
‘bankruptcy claims to the property in dis- 
pute as against a stranger to the bankruptcy 
mo higher right by reason of the special 
provisions of the bankruptcy law than the 
insolvent himself had, the question at issue 
‘between the trustee and such third party 
cannot be tried within the jurisdiction -of 
‘tthe Bankruptcy Court, and I consider. it 
unnecessary to refer to the decisions on this 
point. i ; 

But it has been pointed out in many 
-decisions that under the provisions of the 
Rang, Insol. Act the jurisdiction of 
‘tthe Insolvency Court in regard to claims 
‘py the Official Assignee against third 
persons is a discretionary jurisdiction; that 
conditions existing in India and Burma 
are entirely different to the conditions 
-existing in England, aud for this reason in 
India and Burma the discretion of the 
Insolvency Judge cannot be fettered by 
uch rigid rules. as those imposed by the 
English Bankruptcy law. The leading cases 
of the Calcutta and Madras High Courts 
on this subject are Jnanenara Bala Debi v. 
Official Assignee of Calcutta (1) and Official 
Assignee of Madras v. Narasimha Mudaliar 
(2). Mr. Basu has argued that these deci- 
sions are opposed to one another and that 
-Jn Oaleutta the rigid rule of English Law 
has been adopted, but, in my opinion, that 
is not so. In my view, the principle of law 
laid down in both these cases is exactly 
the same and is correctly enunciated in 
the last paragraph of the head-note of the 
Madras cese, which reads as follows; 

“Where the Official Assignee, standing in no 
higher position by reason of the special provisions 
of the Insolvency Law than the bankrupt himself, 
seeks to recover a debt which is not admitted, it 
is a matter of discretion for the Judge sitting in 
insolvency whether in any given case he should 
dea) with such a claim in the Insolvency Court, or 
refer it to the machinery of the ordinary Oourts," 

No doubt the application of this principle 
is divergent in the two Oourts, and the 
Madras High Court in its insolvency juris- 
diction is prepared to entertain and decide 
many disputes between the Official Assignee 
and strangers to the insolvency which would 
in the Caleutta High Court be referred to 


(1) 54 O 251; 93 Ind. Oas. 834; AT R 1926 Oal 597; 
30 O W N 346, : 


(2) 52 M- 717; 118 Ind. Oas. 508; A I R 1929 Mad, ° 


708; 57 ML J 145; 30 L W 159; Ind. Rul, (1929) Mad, 
826 (F B). 
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P - ae s : 
the ordinary Oourts for decision, but this 
is nothing more than-a divergence of prace 
tice. Itis,as a matter of law, clear that 
s.7, Rang, Insol. Act, is not limited 
in its scope to matters in which the 
Official Assignee by the operation of the 
Insolvency Law claims a higher title than 
that which the insolvent himself would 
have had. So far as this Court is con- 
cerned I am, with the greatest respect, 
Content to adopt and follow the practice 
of the Oaleutta High Oourt. In Jnanendra 
Bala Debi v. Official Assignee of Calcutta 
(1) Rankin, J. said (at pp, 248 and 259*): 

“When the Official Assignee made up his mind as 
a result of his investigation to move the Oourt to 
declare that the lady was a mere benamidar for 
the insolvent and had been so forsomething like 
ten years, he had to choose what course he would 
take. The ordinary course, having regard to the 
subject-matter and the length of time over which 
the investigation might have to be carried, would 
have been to commence a suit against the lady for 
a declaration that she was a benamidar for the 
insolvent. But under s. 7, Pres. Towns Insol. 
vency Act, this Court in its insolvency jurisdic- 
tion has jurisdiction to determine such a point 
as that; just in the same way as where & person who 
carried on a retail business becomes an insolvent 
in this Court, the Court would have jurisdiction 
by motion in insolvency to collect debts dus to the 
business by third parties in Tipperah or somewhere 
else. As a rule, however, that class of proceeding 
against a mere third person as against whom the 
Official Assignee claims no higher title than the 
insolvent’s is not brought in the insolvency juris- 
diction, and in any ordinary case any such motion 
brought in that jarisdiction unfairly and unrea-- 
sonably, would be refused as the learned Judge is 
in no way obliged in the insolvency jurisdiction to 
try such a question. I would guard myself from 
being supposed to lay down that the only proper 
subjects for such a motion are cases within ss. 55 
and 56, Pres. Towns Insol, Act. There are 
many other cases. There may be cases, for 
example, where a property is claimed as having 
been taken by the opposite party from the ingsol- 
vent after an available act of bankruptcy and it 
can be successfully claimed if the opposite party 
cannot bring himself within the protective sections, 
There may be cases where a transfer can be set 


-aside if it is after an adjudication order. There 


are cases which come under-s. 53, T, P. Act, where 
the right asserted by the Official Assignee is a 
right which belongs to creditorg as such. It is im- 
portant that it should be understood, first, that the 
rule that the Official Assignee should have recourse 
to this jurisdiction only when he has a Higher 
title than the insolvents is not a rule of law in 
the sense that the Insolvency Oourt has not the 
jurisdiction to entertain such a case and, secondly, 


` that it is not restricted only to ss. 55 and 56, But 


the rule is well-established if it is not rigid, 
and it is necessary in fairness to third parties 
who cannot help their creditofs debtors or cestuis 
qui trustent going insolvent, who may live far 
from Oalcutta, and whose right may be difficult to 
ascertain apart from a regular suit. It is necessary 
also in the interests of this Oourt’ which cannot 
undertake in its insolvency jurisdiction -to collect 


*Pages of 54 O.—-[#d.] 
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‘debts allover India or to decide on motion all 
classes of disputes merely because an insolvent or 
his estateis a party.” 

With the greatest respect, I am prepared 
‘to exercise my discretion in accordance 
with the rules laid down by Rankin, J. 
Since that judgment was delivered, a 
proviso has been added to s. 7, Rang. Insol. 
Act, in the following terms: 

“Provided that, unless all the parties otherwise 
agree, the power hereby given shall, for the purpose 
of deciding any matter arising under s. 36 be exer- 
cised only in a manner and to the extent provided 
in that section.” 

This proviso, was considered by a Full 
Bench of the Madras High Court in Official 
Assignee of Madras v. Narasimha Mudaliar 
(*) and it was held that the proviso appli- 
ed only when the respondent third party 
had been summoned and examined under 
the provisions of :s. 36 of the Act, With 
the greatest, respect, I find myself unable, 
to accept such a narrow interpretations of 
the proviso. The provisicns of the proviso 
have again been considered by the Madras 
High Court in Chinnappa Mudali v. Oficial 
Assignee of Madras (3) and very recently 
in Evelyn Popaly v. Official Assignee of 
Madras (4) and the original decision in 
Official Assignee of Madras v. Narasimha 
Mudaliar (2) appears to have been consi» 
derably modified. With the greatest 
respect, I am unable to agree that the 
proviso applies only when the third party 
has been actually examined under s. 36, 
for, I can find nothing in the proviso 
limiting its application in this manner. 
‘But I agree with the decision in Chinnappa 
Mudali v. Oficial Assignee of Madras (3) 
that the application of the proviso is 
Testricted to the two matters arising 
under sub-ss. (4) and (5) of s. 38, that is, 
under sub-s. (4) the question whether the 
third party is indebted to the insolvent, or 
under sub-s. (3) the question whether the 
third party is in possession of property 
‘belonging to the insolvent. Unless all 
parties agree, if such indebtedness or 
‘such possession is denied by the 
third party, the jurisdiction of the In- 
solvency Court to 


ae Madd 


(3) 55 M 385; 135 Ind. Oas. 585; A I R 1932 Mad’ 
167;62 ML J 103; 34 L W 8:9; (1931) M W N 1253; 
Ind. kul. (1932) Mad. 169. eT eae 8 

(4) I L R(1938) Mad. 78; 172 Ind, Oas. 346; AI R 1937 
f Ea 775; (19389 2 M L J 377;46 L W 327; l0 RM 
490, 
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property admittedly belonging to the insol- 
vent, and the object of the sub-section is 
to enable the Official Assignee to discover 
its whereabout; it relates to pos-:ession 
only and not to title. Where the ownership 
of, or title to the property, is in dispute 
this sub-section has no application, and 
consequently the jurisdiction of the 
Insolvency Court under s. 7 is not barred in 
such cases by the proviso to the section. 
Applying these principles to the facts of 
the present petitions, the insolvent firm is 
the T, 5. N. Firm. The partners of the T. 8. 
M. R. K. R. M. Firm of Pyapon were also 
partners of the T. S. N. Firm, and hence 
all the assets of the T. S.M. R. K. R.M, 
Firm have vested in the Official Assignee, 
A. P. L. Palaniappa, who has sought to dis- 
guise his identity under various Vilasams 
was at all material times the agent of T. 8, 
M. R.K. R. M. Firm. Both immediately 


before and after the adjudication of the 


T. 5. N. Firm, he in his capacity as agent 
ofthe T. S. M. R. K. R. M. Firm has dealt 
in the most extraordinary way with the 
assets of the T., S. M. R.K. R. M. Firm. 
A one-man firm, which adopted the Vilasam 
of M. R. M. 8. was brought into existence 
for the purpose of receiving transfers of the 
assets of T. S. M. R. K. R. M. from Pala- 
niappa and taen re-transferring them to 
nominees of Palaniappa, with the object 
of disguising the real nature of the transace 
tions. These facts have already been found 
in previous judgments of this Court ard 
the Oourt of Appeal on appeal from this 
Oourt. In all the petitions now under cone 
sideration, Palanippa is a respondent. In 
all except four he is the only respondent, In 
two of these four the other respondent is 
his brother-in-law and in one the other 
respondent is his wife. in the remaining 
petition (No, 11) there are three other reg- 
pondents, One is Palaniappa's son and one 
is his brother-in-law; the third has not 
come forward to defend his interest. Palae 
niappa is intimately connected with this 
insolvency, and although. the other respon- 
dents are not directly connected with it, thoir 
near relationship to Palaniappa shows that 
they were not, in fact, strangers to the 
insolvency, and in all these four petitions 
the affidavits supporting the petitions state 


‘that Palaniappa has remained throughout 


in possession of the properties in question, 
and this allegation has not been denied, 
and threrefore the inference arises that the 
other respondents are the mere nominees 


‘of Palaniappa. 


It is unnecessary for me to rset out specie 
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fically the averments of each of the peti- 
tions now under considertion. I have 
considered ` each one sepsrately and have 
gatisied myself that in no case is the 
jurisdiction of this Court barred by the 
provisions of the proviso to s.7. In only 
two cases, namely petitions Nos, 8 and 15, 
` is there ang possibility of doubt on this 
point. Petition No. 8 is a simple claim 
that-Palanippa is in possession of property 
belonging to the T. 8. M. R. K. 

Firm. Palaniappa admits possession of the 
property but denies that it has ever belong- 
ed to the T. 8. M. R. K. -&. M. Firm. 
Hence the dispute is as to the title to this 
property, and therefore does not come 
within subes. (5) of s. 36 of the Act. In 
Petition No. 15,itis averred that Palaniappa 
purchased certain property at a court-sale 
in execution of a personal decreee obtained 
on a mortgage and that this mortgage was 
the property of the T. 8, M, R. K. R. M, 
Firm. Palaniappa has stated in -his 
objection that he purchased the property 
in revenue recovery proceedings -and that 
appears to be the case. The Official Assig- 
nee should consider whether he ought not 
to amend this petition in this sense before 
it comes on for trial. However the ques- 
tion at issue is whether Palaniappa’s 
purchase, either at -an auction-sale cone 
ducted in execution of a decreeor at an 
auction conducted for the recovery of land 
revenue does not enure for the benefit of 
the estate of T, 8. M. R. K. R. M. Firm and 
therefore itis not è matter arising under 
sub-s. (5) of 8.36, Hence it is clear that 
this Insolvency Court has jurisdiction in 
respect of allthe petitions and the point 
for decision is whether in the exercise of 
my discretion Ishould try and decide the 
issues raised by the several petitions or 
whetber [should direct that all or any of 
them should be tried and decided by the 
ordinary Courts. 

On one general ground I have no doubt 
as to what the answer to this question 
ought tobe, Palaniappa as agent of the 
T. 8. M. R. K. R. M. Firm was acting ina 
fiduciary capacity towards the firm and was 
bound to account to the firm with the ute 
most strictness for all his dealings with the 
firm’s property. He is bound to account to 
the Official Assignee with equal strictness 
as the Official Assignee has become vested 
with all the assets of thefirm, and he must 
accountin these insolvency proceedings 
and nowhere else. It would be monstrous 
ifthe Official Assignee in order to obtaig 
a proper accounting from the agent of an 
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insolvent and to investigate his dealings 
with his principal’s property, were obliged 
to undergo the extreme inconvenience and 
incur the great expense of filing a series 
of suits against the agent in various Oivil 
Courts, Olearly such an account can be 
taken and such an investigation can be 
made most conveniently and expeditiously 
in the Insolvency Court and ought to be 
done here. In my opinion,. these petitions 
afiord striking examples of the kind of 
exceptions to the ordinary rule which 
Raukin, J. must have had in mind when in 
Jnanendra Bala Debi v. Oficial Assignee 
of Calcutta (1), he said (at p. 259%) : 

“It ig important that it should he understood first, 
that the rule thatthe Official Assignee should have 
recourseto this jurisdiction only when he has a 
higher title than the insolvent’s, is not a rule of 
law in the sense that the Insolvency Court has not the. 


jurisdiction to entertain such a case and secondly, 
that it is not restricted only to ss. 55 and 56,” l 


In four of the petitions now under con- 
sideration, there are of course other responde 
ents, but they areso intimately connected 
with A. P. L, Palaniappa as to raise the 
inference that they are his nominees and as 
it appears that even in these four. cases 
Palaniappa is in possession of the proper- 
ties concerned, the insertion of their namés 
in certain transfers cannot be a sufficient 
ground for the exercise of my discretion in 
a different way. A further point bas been ` 
raised on behalf of A. P. L. Palaniappa. 
in Connection with petitions Nos. 4,5, 14 
and 16; and that is that the properties 
concerned in these petitions originally bee 
longed tothe T, 5. Firm, and that the 
original transfers by.the T.S. Firm have 
been set aside by this Court, in previous 
judgments in this insolvency, only to the 
extent of the interest of the partners of T. 8. 
M. R. K. R. M. in the T. S. Firm, and on 
this foundation an elaborate argument 
based on the law of partnership has been 
constructed, This point has, in my opinion, 
alraady been dealt with and answered in 
the judgment of my brother Braund, dated 
December. 15,1937 and in the judgment of 
the Court of Appeal on appeal therefrom 
(Miscellanesus Appeal No. 5 of 1938), In 
the course of his judgment Braund, J. said: 

“The T. 8. N. Firm took over from the T., 8, Firm: 
all those assets relating to that part ofits business- 
which was conducted in Rangoon, India, and Malay 
States, while the new Pyapon firm took~ over all 
the other assets of the T. 8. Firm with one excep- 
tion. It wasin short a splitting up of the T., B. 
Firm into two paris and an apportionment of the 


assets between the two groups which emerged aut. 
of the T. 8. Firm.” 
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-- In his evidence sin connection with the 
matters then before the Qourt,Palaniappa 
said: 

“I was connected with T..S.--Firm of Pyapon for 
five or six-years. After I. was in T. S, Firm for three 
‘years-it became T-S. MR. K. R.-M:-T. 8, -basinass 
‘continued until it became T. S.M. R. K. R. M. T. 8. 
:was -carrying-on and T.S. M.-R. K., R.M. was also 
carrying on; one.did not replace the other. T. 8. 
only existed for the purpose of winding up.” i 

‘It is common „ground that Palaniappa 
‘was the duly-constituted -agent of both 
‘firms. Later in -his evidence he said “I re» 


newed the mortgages in favour of °T. 8. 


Firm'in the name of T, 8S. M. R. K.R. M.. 4 


and put thèm in T. 8M: R; K.’R, M: Firm” 
I-myself was a'member of the Appellate 
‘Bench which. heard the .appeal’ fromthe 
‘judgment of my “brother Braund, ‘and in 
the course of my judgment‘ said : 

“The T, S?M., R. KR. M.' Firm took over -as a 
“going concern the T..S.. business at:Pyapon,: and: all 
the assets of the latter business were;shown as ‘assets 
in the books of T:8. M.R .K. R. M. Firm. The 
agent who, as I have said, had a full’ power-of- 
‘attorney fromthe’ T. 8.“Firm, was obliged to deal 
‘with the propertiesremaining in the name of the 
‘T:S. Firm in accordance with ‘the orders, of the 
‚partners of the T.8.MjR. K..R. M. Firm. The, T. 
„8. Firm ceased to have any beneficial interest in 
‘these properties, the beneficial interest'in which was 
-vested-in the? T. S. MSR. K. R: M. Firm; they in 
‘fact, -constituted 'the'assets ofthe latter firm.” ` 

It-is therefore, clear:that -when the T, S. 
M. RKR. M. -came into. existence the T. 
S. Firm ceased to -exist except in:name. in 
‘regard to the properties of,which the-T. .8. 
‘Firm_still continued to hold.the legal title, 
that firm held -such.title as bare -trustees 


for .the T.-S, M.:R.:K.:R. M. .Firm.- The. 


-beneficial interest in:all such properties-be- 
tlonged:to the latter firm.and-has vested in 
-the Official Assignee. Hence the whole of 
ithe interest originally -held :by -the T. 8. 
3K irm!in:these :properties has, wested ;in the 
Official Assignee, andtherefore, sin my opin- 
sion, om this ground there -is no substance 
‘in 'the»point which has .been -raised.-;The 
¿plea in bar of;jurisdiction. of this Insolvency 
+Oourt -thereforesfails:in respect of all the 
‘petitions and the petitions will now -be 
-heard and decided ‘on the merits . by. thig 
-Coort in: due course. The costs. of the 
„trial of:this issue. in.regard ito\jurisdiction, 
-which-has been raised by „A. P. L. Pala- 
miappa, must.in .any event be paid by him 
tothe :Official. Assignee ; _Advocate’s fee 
twenty gold mohurs. 


8. Order decordingly. 


~ 
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iPATNA-HIGH COURT 
‘Civil.Appeal No. 124 of 1939 
November 4, 1939 
‚ROWLAND, J. 


JANKI RAI AND ofamRs—APPELLANTS - 
Versus 


Maharaja Bahadur RAM RAN 
RIJAYA ‘PRASAD -SINGH—Regsponpgnt 
-Civil Procedure Code (Act V of 1908), O. I, r. 9— 

iMulttfarious suit resulting :in‘decree—Defect is 
constdered-to have been watved—Bihar Tenancy Act 
(VIII of 1934), Sch. TII, Art .6—Eazecution held 
governed by Art. 6—‘“Decree under this Act’ — Suit 
‘sf should be framed in accordance with: provisions of 


ct. 

Under O, Ir. 9, Civil P. O., -suits are:not . to:be 
dismissed :for-misjoinder or non-joinder of parties 
and in case of misjoinder of causes, . of action the 
‘Court can in proper cases call on the -plaintif to 
‘amend his.plaint by limiting the relief claimed to 
what he: is entitled to.in-respect of one cause of action 
80,88 to avoid embarrassment, ‘When this procedure 
is followed. the plaintif can of course bring a separate 
suit in respect‘of-the othercause or causes of action. 
‘But whemthis course is not taken nothing turns on 
the fact that it might have been taken. Once a 
multifarious suit. has |been allowed to.proceed and 
-has resulted in a decree, the defect is considered to 
„have ‘been waived and is irrelevant. 

Sixteen annas proprietor instituted a suit for 
sixteen annas-rents of two tenures recorded under 
different -khewats held by different persons. The 
„guit was decreed separatély in respect of each of the 
'khewdts and separate-decree for less than Rs. 500 
-was passed-in respéct of each khewat : i 

.Held; that the decree-holder held two separate 

decrees each of,them for amounts less than Rs. 500 
and therefore execution in respect of either of them 
was governed by Art: 6, Soh. III, Bihar Ten. Act. 
-Hridoy ‘Nath -Das v. ‘Krishna -Prasad :(1), 36 -Ind. 
.Qas. 3-8 (2) andj119 Ind. Oas. 618 (3), explained. 

Asuit,need not at its,inatitution be framed in 
accordance with the provisions of the Bihar Ten, 

Act, so that it could -result in a decree under that 
‘Act. --91 Ind. Oas. 478 (4),-distinguished, 


A‘.-from the appellate order -of the Addie 
Gee Sub-Judge, -Arrah, ‘dated March 27, 
11939. 


Mr, D. N. Varma, for the Appellants, 


“Messrs. Mahabir Prasad and A. B:N. 
‘Sinha, for tne Respondent, 


‘Judgment.—This:is an appeal by the 
judgment- debtors ‘against whom -execution 
.was-taken. In ‘the Munsifs Court they 
‘objected‘that the -execution was barred 
by Art.:6-of Sch, Ill, Bihar Ten. act 
and this objection-succeeded, :the applicae 


--tlon-to execute having been:presented more 
““thanithree years vafter-the passing of the 


“decree, -:On appeal the“Subordinate Judge 
thought -that: limitation was governed not 
-by-Art. -6 -of the said -schedule but by 
Art.182.-of. the: Schedule >to the Lim. Act. 
He, on this view, considered that the ques- 
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tion whether the execution was time-barred 
would depend on whether there had been 
an intermediate application to execute 
the decree at a date which would save 
limitation ‘under Art. 182. 


Against that order this appeal is pre- 
sented, and it is contended that the limi- 
tation for this application to execute the 
decree is that prescribed by Art. 6, Sch. IJI 
to the Bihar Ten. Act which cannot be 
.extended beyond the period of three years 
in consequence of the presentation of 
an intermediate application to execute 
the decree. It is necessary to state the 
particulars of the suit and of the decree 
passed, The plaintiff, whois the sixteen 
annas proprietor of the estate, instituted 
a suit claiming the sixteen annas rents of 
two tenures for four years. These tenures 
are those recorded in khewats Nos. 2 and 
4 of the Record of Rights, khewat No. 2 
bearing an annual rentof about Rs. 47 
and khewat No, 4 the annual rent of Rs, 69. 
The persons interested in khewat No. 2 
were not identical with those interested 
in khewat No. 4, for the holders of khewat 
No, 2 were defendants Nos. 1to12 of the 
“suit and the holders of khewat No. 4 were 
defendants Nes. 1 to 9 only. There was 
also a claim in respect of some Jagir and 
- balagan jands. The suit was defended 
and an objection taken- on the ground of 
multifariousness. By compromise between 
the parties it was settled that -the suit 
be- dismissed as regards the jagir and 
other miscellaneous items claimed but be 
decreed separately in respect cf each of 
the two khewats with the result that the 
decree-hoider was given a decree for 
Rs. 204-4-6 against the defendants Nos. 1 
to 12 in respect of khewat No, 2 and 
anotter decree for Rs. 309-11-9 against 
defendanis Nos. 1 to 9in respect of khewat 
No. 4. The Munsif thought that the judg- 
mentecreditor should be deemed to hold 
two separate decrees, each of them for 
amounts less than Rs. 500, so that Art, 6 
was applicable. The Subordinate Judge 
thought that the decrees were money 
decrees and not rent decrees and also that 
they are to be treated as a single decree. 
In my opinion, the Subordinate Judge was 
in error in both these points. He has 
drawn a wrong inference from Hridoy Nath 
Das v. Krishna Prasad (1) the true effect 
of which decision can best be gathered by 
reading it in connexion with subsequen 
gecision of the same High Oourt and o 


- {1)1L0W N 497; 34 O 298; 60 LJ 153. 
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the Privy Oouncil in Dhirendra Nath v. 
Nischintapore Co.,36 Ind, Oas. 398 (2) and 
Prafulla Nath Tagore v. Satya Bhusan Das 
(3) respectively, The case in Hridoy Nath v, 
Krishna Prasad (1) decided this, that if a 
single decree is obtained against more 
tenancies than one, and if those tenancies 
are put up to salein execution of such a 
decree, the sale will not carry the special 
consequences which the Ten. Act attaches 
to the sale of a tenancy in execution of a 
decree for its own arrears, The conseque 
ences of the sale will be as against incum- 
brancers nothing more than: the consequ- 
ences of a sale in execution of a money 
decree. The Subordinate Judge appears 
to have read into this decision more 
than the Judges decided, 

In the next case, Dhirendra Nath v, 
Nischintapore Co, 36 Ind. Oas. 398, (2) a 
single suit had been instituted by the 
plaintifis for rent claimed from the defend- 
ants in respect of three distinct tenancies 
held under three separate contracts. It is 
clear that in such a suit if adecree was 
obtained for the entire sum due, such 
decree could not be executed as a decree 
for rent against any of the tenures. This is 
in accordance with what was settled by 
the case I have previously cited. So at 
the instance of the plaintiffs a decree was 
drawn up which specified the amount 
realizable by the sale of each of the three 
tenancies respectively. It was held that 
the position resulting was precisely the 
same as ifthe plaintiffs bad broughi three 
distinct suits for rent against the defend- 
ants, one in respect of each tenancy, and 
it was said tc make no difference that in- 
stead of being drawn up on three different 
sheets of paper the three separate decrees 
had been drawn up on one sheet of paper. 
Each decree, it was ssid, carried the 
consequence that it could be executed 
as a rent decree against the tenancy in 
default, and it was further held that for 
the purpose of limitation also it was to 
be considered that there were three separate 
decrees. In the Prvy Council case in 
Prafulla Nath Tagore v. Satya Bhusan Das 
(3) their Lordships had to consider the 


~effect of a sale of a number of separate 


tenures in execution of a single decree with 
particular reference to the right of the 
auction-purchaser to annul incumbrances 


(2) 36 Ind. Cas. 398; A I Ri918Oal, 929; 260 L J 
118; 22 O W N 192, 
(3) 561 A 238; 119 Ind. Cas. 618; A I R 1929 PO 


171; 10 P L T 829; 33 O W N 822; 57 M L J 132; 30 L 


W 310; Ind. Rul, (1929) P O 322; 57 O 205. 
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® s 
consisting of sub-tenures. Their Lordships 
beld that it could not be said that esch of 
the tenures had been sold for its own 
arrears, that the sub-tenure-holders were 
entitled each to save from sale the tenure 
under which he held by paying -up the 
arrears ofthat tenure, and it would defeat 
the objecta of the Act if several tenures 
couid be lumped together in one order for 
sale. Thus, in deciding the case before 
them the decision of their Lordships was 
in agreement with that in Hridoy Nath Das 
v. Krishna Prasad (1)and other decisions 
of the Oaleutta High Court. But their 
Lordships went on to comment on a view 
that had been expressed in this country 
that when a plaintif has joined in one suit 
claims in raspect of more than one tenure 
Buch a suit cannot result in a decree or 
decrees to sell the tenures separately so as 
to give the purchaser power to annul 
the incumbrances on each separate tenure. 
Their Lordships did not accept this view 
and pointed out that there was nothing in 
the Civil P. O. or the Ten, Act to prevent 
the decrees and orders from being so 
moulded as to enable their provisions to 
apply distributively to the separate bold» 
ings in respect of which the suit is brought. 


_ “It would be a misfortune,” said their 


‘Lordships, 

“to find a system of procedure so rigid as to lead to 
an illogical and inconvenient result and their 
Lordships are not prepared to hold that this dif- 
culty exists, But obviously if the original suit is 
brought in respect of separate tenures the plaintiff 
must see that the subsequent process takes such a 
form that the tenures are in fact sold separately," 


Reading these three decisions together, 
it is clear that the result of what was 
done in the original suit was to bring inte 
existence two separate decrees, one against 
defendants Nos, 1 to 12 for the rent due to 
the plaintiff in respect of khewat No. 2 
and another against defendants Nos. 1 to 9 
for the rent due in respect of khewat No. 4. 
‘Each of.these decrees- was executable as a 
rent decree in accordance with the provis 
sions of the Ten. Act; each of them is fora 
‘sum of less than Rs, 500; and I have no 
doubt that execution of either of them is 
governed by Art. 6 of Sch. IIT to the Ten. 
Act. It has been argued for the respond- 
ent that the nature of the decree depends 
on the frame of the suit and that this hav- 
ing been.a suit for the rent of more than 
one tenure was a-suit in which only a money 
-decree could be passed. Inded, it has been 


-said that the suit was multifarious and was e 


a 


` 


liable to be dismissed on. this ground. As opi 
entitled to 


to that I must observe that under O. I, 
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r, 9, Civil P. O., suits are not to be dismiss» 
ed for misjoinder or non-joinder of parties 
and that in case of misjoinder of causes 
of action the Court can in proper cases 
call on the plaintiff to amend his plaint by 
limiting the relief claimed to what he is 
entitled to in respect of one cause of action 
s0 as to avoid embarrassment. When this 
procedure is followed the plaintiff can of 
course bring a separate sult in respect of 
the other cause or causes of action. But 
when this course was not taken nothing 
turns on the fact that it might have been 
taken. Once a multifarious suit has been 
allowed to proceed and has resulted in a 
decree, the defect is considered to have 
been waived and is irrelevant. 

Mr. Mahabir Prasad also invited me to 
hold that uoless a suit was at its institue 
tion framed in accordance with the provie 
sions of the Ben. Ten. Act, it could not 
result in a decree under that Act. He 
relied on Mahendra Nath v. Ashutosh 
Pradhan, 91 Ind, Oas. 478 (4) but tae 
decision was on facts very different from 
those before me ‘and does not seem 
to be applicable here. If it were 
applicable, I would point out that it 
was pronounced before the decision of 
the Judicial Committee of the Priyy 
Oouncil in Prafulla Nath Tagore v. Satya 
Bhusan Das (3), and in so far as it might 
lead to results at variance with the decision 
of their Lordships it could not be regarded 
as good law. The decision of the Munsif 
was correct and that of the Subordinate 
Judge erroneous. The appeal is allowed 
and the decision of the Munsif restored. The 
appellants will have their costs. 


D. Appeal allowed. 
(4) 91 Ind. Ose. 478; A IR 1926 Cal, 545, 





CALCUTTA HIGH COURT 
Oivil Rule No. 126 of 1939 
March 3, 1939 
EpaLeBy, J. 
SAURISH CHANDRA ROY—Darenvanr— 
PETITIONER 
VETSUS 
Sheikh GOPAL OSTAGAR AND oTagrs— 
Opposite PARTY 
Court Fees Act (VII of 1870), s. 38 (c) as amended 
in Bengal—Sutt for declaratton that plaintifs 
were entitled to perform religious ceremonies every 
year in court-yards of defendant's palace—Enquiry 
under 8.8 (0), tf justified. 
Tho! plaintiffs instituted a suit against a Ruling 
ef for a declaration to the effect that they were 
perform certain religious ceremonies on 


| 
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‘the cecasion of the Moharrum ‘ every year in ‘one 
of the court-yards attached to the defendant's 
palace and they also asked fora perpetual injune- 
tion prohibiting the defendant from interfering with 
the plaintifs by alleging his;own title: 
Held, that there was no difficulty informing an 
estimate as to the extent of the loss which would 
‘be incurred ‘by the defendant if the plaintiffs suc- 
ceeded in their suit. Obviously ina case of this 
. sort the extent to which the defendant's property 
will be depreciated should be taken to correspond 
to the value of the benefit which the plaintiffs seek 
to obtain if they succeed in their suit. From this 
_ point of view, therefore, there was. objective stand- 
ard of valuation which would justify the, Court in 
holding an enquiry under 8.8 (e), Ooprt Fees Act. 
Gahar Ali Sikdar v. Nesar Ali Sikdar (1), ‘Yeferred 
tO. 


C. Rule ‘issued from an order of the 
Second Court of Munsif, and First Court 
of Munsif at Krishnagar (Nadia), dated 
` Yanuery 16, 1939, 


Dr, Basak, br. Pal and Mr. Shyamapada 
Majumaar, for the Petitioner. 


Mésers.. Abdul Ali and C. F, Ali, for thé 
Opposite ‘Party. 


‘Order.—In this case the plaintiffs insti- - 
tuted a suit against the Maharaja Kumar 
of Nadia for a ceclaration to the ‘effect 
that they were entitled to pérform certain 
religious ceremoniés ‘On the dccasion of 
the Moharrum every year in one of the 
court-yards attached ‘to the -defexdait’s 
palace at Krishnagar and they also abked - 
for a perpetual injunction prohibiting the 
‘défendant ‘from interfering with the*plain- 
tiffs by ‘alleging his own title. The suit 
“appears to have béen one ‘under'ss, 74'(C) 
and ‘(D), Court Fees Act, ‘and ‘the relief 
sought by the plaintiffs was valued ‘by 
them at Rs. 165. The defendant contended 
that the suit had been grossly undervalued 
and he maintainéd ‘that, ‘according ‘to a 
proper valution, the relief sought by the 

plaintiffs should have been valued at more 
thai ten thousand rupees, The question 
was considered by the léariiéd Munsif as 
to whether or not he should hold an 
enquiry under’s, 8 (O), Court Fees Act, 
but he, decided not ‘to ‘adopt this course, as 
heé‘considered that ‘there was no objective 
standard by which the requisite valuation 
could be made, In support of bis conclusion 
he telied on'a decision of ‘this Court in 
„Gahar Alt Sikdar v. Nesar Ali Sikdar (1). 
“In that. case .it was. held that ordinacily 
‘the objective, ‘standard'of valuation ‘should 

‘be “régarded “as “fhe. Valie of! ibe benefit 
which the, plaintif, ‘sought ` 


dan ‘ 


succeeded “in his suit. 
“ay'43 ow N “167. 
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however, to the EEEE nee: of that 
particular case, it was ‘decided that no 
useful purpose would be served ‘by ‘holding 
ap enquiry under s. '8 (C), Court Fees Act. 
The case with which we are now dealing 
however appears to be essentially ‘one in 
which an enquiry under s. 8 (O), Court 
Fees Act, ‘might be usefully held. In this 
cake there can be no possible doubt that 
if the plaintiffs succeed in their‘suit, the 


value ‘of a ednsiderable portion òf ‘the 


Maharaja Kumar's palace at Krishnagar 
will seriously depreciate. tt should be 
possible to estimate ‘the ‘extent of this 
depreciation by taking ‘expert evidence of 
valuers or of other’ ‘persons acquainted with 
the value ‘of property ‘at Krishnagar, and 
there should therefore be ‘no ‘difficulty in 
forming an estimate as to the extent of 


‘the loss which would ‘be incurred by ‘the 


Maharaja Kumar if ‘the plaintiffs succeeded 
Obviously in. a 'éase of this 
sort the extent to which the defendant's 
property will be ‘depreciated ‘should ‘be 
‘taken to correspond to the valie of ‘the 
“benefit which the plaintiffs seek to obtain 
if they succeed in ‘their suit, From this 
‘point ‘of view therefore | do not cousider 
that the learned Munsif is correct in holding 
that there was no ‘objective standard of 
valuation which, would justly him in 
holding “an enquiry “tinder’s..$ /C), Court ` 
“Pees ‘Act. 

Having | regard "to the ‘eonsiderations 
“‘mentidned ` above, ‘this “Rule” Must be aaae 
‘absolute. with tosts.. The “order, of“ 
learned Munsif dated January 6, "1939 is 
set aside and it is directed’ that Hie Bhould 
hold ‘the requisite enquiry under 's. 8 (C), 
Court Fees ‘Act. The hearing-fee of this. 
Rule is ‘assessed at two gold niohure. 


8. Rule mdde absolute.. 


PATNA HIGH COURT 
‘Oivil Appeal No. 71 of 1939 
August 16, 1939 
ROWLAND AND OHATTEBJI, Jd. 
MAZHAARUL HAQ anD oruRes— 
APPBLLANTS 
‘versus 
RAGHUBER SINGH anD cfazRs— 
‘RESPONDENTS 
Civil Procedure Code (Act V ‘of 1908), O. XXI, 
f. 22—Judgment-debtor dying after issue of ‘gale: 
proclamation—Ezecution, if can be continued—Legal ~ 
representatives entering appearance—Neotice te them. 
under r. 22, necessity of. 
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When in execution of a money decree after the 
issue Of thé sale proclamation the judgment-debtor. 
dies, the decree-holder is not at liberty: to, proceed 
with the execution against a dead man. Execution 
cannot be continued against the estate” of a dead 
person without bringing on the record his legal 
representatives. While substituting them the Court 
should issue notice under O. XXI, r. 22 ‘against 
them, and their objections, whatever they may, have to 
urge, should be heard before the execution proceed- 
ing can be further continued against them. 162 
Tad, Oss. 15€ (1), relied on. 

And the fact that the legal representatives enter 
appearance and file objections will not obviate the 
necessity of the notice because their appearance is 
in their personal capacity as owner of property 
sought to be taken in execution of a decrée not 
passed against them and they. could uot be held to 
be judgment-debtors until the decree-holder has 
obtained a substitution of their names in his execu- 
tion petition., 24 Ind. Oas. 304 (3) and 138 Ind Oas. 
(4), relied on, 117 Ind. Cas, 648 (3), distinguish- 
e » 


O. A. from the appellate order of the 
To i Judge, Saran, dated November 30, 
1938 


Messrs, S. K. Mitra and M. Ramage: for 
the Appellants. ` 


Messrs. S. M. Mullick, Jaleshwar Prasad 
and Thakur A. D. Sinha, for the Respon- 
dents. 


Chatter]l. J.—The respondents obtained 
a money decree against one Zafarullab, In 
execution of that decree in Execution Oase 
No. 54 of 1935, Zafarullah was arrested. 
When brought to Court he intimated that 
he would file an application for adjudica- 
tion as an insolvent and in accordance 
with the provisions of s. 55 (4), Oivil P. O., 
one Razaq Mian stood surety for him. 
In the surety bond Razaq hypothecated 
certain properties belonging to him. 
Zafarullah did file an application for in- 
solvency, but it was dismissed hy the 
District Judge. On appeal to the High 
Court, the order was confirmed. Soon after 
the disposal of that insolvency case by the 
District Judge, the decree-holder filed on 
March 5, 1937 an application for execution 
of the decree against Razaq. the surety. 
On April 5, 1937, notice under O. XXI, 
r. 22, was issued on Razaq fixing April 26; 
1937 for his appearance. On April 26, 
1937, Razaq appeared and filed an objection 
mainly on the ground that the application 
for execution was not maintainable against 
him asthe provisions of law had not been 
complied with. On the same day the Court 
issued a notice against Razaq calling upon 
him to produce the judgment- debtor and 
also to show cause why the execution should 
not proceed against him. 
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the date fixed in the notice, Razaq neither 
produced the judgment-debtor nor showed 
cause; but he filed an application for 
time and it appears that time was allowed 
103 the case was adjourned to June 12, 

7 

On June 12, the Court issued an order 
of attachment ofthe properties mentioned 
in the securitv bond Inthe meantime. the 
execution proceedings were atayed pending 
the’ disposal of the High Court appeal 
arising óut of the insolvency proceeding. 
As the execution proceeding was stayed, 
Razaq did ‘not want to proceed with his 
objection which was dismissed for none 
prosecution on September 21, 1937. After 
the High Court appeal was disposed of; the 
decree-holder made an application to con- 
tinus the execution proceeding which was 
allawed. On May 4, 1938, after the sale 
proclamation had been iasued Razaq died. 
Thereafter, on ‘May 17. 1938 his legal 
representatives appeared and filed an objec- 
tion stating that the execution could not 
proceed against them. This objection was 
allowed by the Subordinate Judge on June 
24 1938. He held that there were certain 
irregularities in the execution proceeding 
and in face of them he would not continue 
the execution. Against that order the 
décree-holder filed au appeal to the Dis- 
trict Judge who allowed it. He took the 
view that the liability of Razaq under 
the surety bond having been admittedly 
incurred, the decree-holder was entitled to 
proceed in execution against his properties. 
He further held that it was not necessary 
in the execution proceeding to substitute 
the heirs of Razaq or to issue any notice 
against them. Against this decision this 

miscellaneous second appeal has been pres 
ferred by the heirs of Razaq. 

Three points are urged in this appeal; 
first, that the execution which was started 
on March 5, 1937 against Razaq was not 
maintainable: because the requisite notices 
were not served on him; second, that the 
decree-holder should have, after the death of 
Razaq, substituted his legal representatives 
under s. 50, Civil P. O., and issued notices 
against them under O. XXI, r. 22; third, 
that the decree-holder could not proceed at 
the same time both against the surety and 
the judgment-debtor. In connexion with 
this last point, I ought to have mentioned 
that when the Subordinate Judge allowed 
the objection of these appellants, the decrees 
holder prayed for arrest of the judgment 
debtor which was granted. 

I will deal with the second point first. 
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Indeed the execution proceeding had already 
Teached the stage of the sale proclamation 
having been issued when Razaq died; but 
it by no means follows that the decree- 
holder was at liberty to proceed with the 
execution against a dead man, The learned 
District Judge seems to be of opinion that 
in the circumstances the execution pro- 
ceeding can be continued without substitut- 
ing the heirs of Razag. I am unable to 
support this view of the law. Suppose, in 
an execution proceeding, the judgment- 
debtor dies after attachment and issue of 
sale proclamation and the property is sold 
without substituting his heirs, who in that 
case will exercise the statutory right con- 
ferred by O. XXI, r. 89, Civil P. O., and 
make the necessary application? A dead 
man is onthe record and his legal represen- 
tatives may have no knowledge of the 
proceedings. 
the Court can sell the property of a dead 
man. I am therefore of opinion that the 
decree-holder before he could proceed 
. With the execution should have substituted 

the heirs of Razaq. In this connexion 
` reference may be made to the Full Bench 
decision of the Madras High Court in 
Kanchamalai Pathar: v. Shahaji Rajah 
Sahib (1) where though the facts were 
dissimilar, the principle was laid down 
that execution proceeding could not be 
continued against the estate of a dead man 
without bringing on the record his legal 
Tepresentatives. What happened there was 
that after the sale proclamation the judg- 
ment-debtor died and the sale was held 
without substituting his legal representa- 
tives, Subsequently they made an applica- 
tion to set aside thesale. It was held by 
their Lordships that the sale was void 
and was liable to be set aside at the 
instance of the legal representatives. The 
proper order therefore to be passed in the 
present case is that the decree-holder should, 
in order that he may continue the execution 
proceeding, substitute in the place of 
deceased Razaq his legal representatives, 
While substituting them the Court should 
issue: notice under O. XXI, r. 22 against 
them, and their objections, whatever they 
may have to urge, should be heard before 
the execution proceeding can be further 
continued against them. 

On behalf of the respondents, Mr. Jalesh- 
war Prasad contends that inasmuch as 
the legal representatives already entered 

(1) 59 M461; 162 Ind. Oas, 156; AI R1936 Mad- 


205; 70 ML J 162; (1936) M W N 60; 43 L W 238; 8 
R M946 (i B} 
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appearance in the execution pro@eeding; 
there was no necessity of issuing a notice 
under O; XXI, r. 22, He bas relied on œ ` 
decision of tbis Court in Fakhrul Islam 
v. Bhubaneshwari Kuer (2) where a notice 
under O. XXI, r. 22 was in fact issued but 
not served and the legal representatives 
entered appearance and filed objections. It 
was held that no fresh notice under 
O. XXI, r. 23 was necessary. That case is 
quite distinguishable from the facts of the 
present case. . It has been held by the Privy 
Council in Raghunath Das v. Sundar Das. 
(3) and also by this Oourt in Smith v, 
Kailash Chandra (4) that the issue of a 
notice under O. XXI, r. 22 unless the 
Court dispenses with it, is netessary to 
give jurisdiction to the Court to execute . 
the decree. 

In this view it is not necessary to deal 
with the other objections because when the 
legal representatives, the appellants, have 
been substituted and been served with 
notices they will be at liberty to urge their 
objections and they will be dealt with 
according to law. I would therefore allow 
the appeal, set aside the order of the 
District Judge and direct that the Sub- 
ordinate Judge do proceed with the 
execution in accordance with law giving 
opportunity to the decree-holder to sub- 
stitute in the place of the deceased Razaq, 
his legal representatives, the present. 
appellants. In the circumstances the parties. 
should bear their own costs throughout, 
I may mention that the attachment that 
has already been effected of the properties 
of Razaq should continue so long as 
the present execution proceeding is to 
last. i 

Rowland, J.—I agree. The case illus- 
trates the difficulties that arise out of 
attempts to take short cuis in matters of 
procedure. The correct procedure for the 
jnitietion of proceedings against the surety 
was first to call on him to produce the: 
judgment-debtor; next on his failure to do. 
so to call on him to show cause against 
forfeiture and execution; next on failure to. 
show cause to the satisfaction of the Court 
to obtain an order of the Oourt directing 
execution to proceed against the person and 
properties of the surety. The correct 


(2) 7 Pat. 790; 117 Ind, Oas. 648; AI R 1929 Pat.. 
79; Ind. Rul. (1929) Pat. 456. 

(3) 42 O72; 24 Ind. Cas. 304; AIT R19l4 P O 
129; 41 I A 251; 18 O W N 1058; 1 LW 567; 27 M 
L J 150; 16 ML T 253; (1914) M WN 747; 16 


Bom. L R814; 20 C LJ 555; 13AL J 154 (P O. 


(4) 11 Pat. 241; 138 Ind. Oas. 99; A IR 1932 Pat, 
199; 13 PL T 323; Ind. Rul, (1932) Pat. 166, 
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procedure after the death of Razaq was 
to substitute his heirs in the execution 


proceeding and obtain the leave of the Court - 


to continue the execution against them; 
thereafter to serve them with notices 
under Q. XXT, r. 22 and on their appearance 
the Court after hearing and determining 
any objections that they might make, would 
permit or disallow the continuance of the 
execution, -When the heirs of Razag 
appeared in this case they seem to have 
appeared in their personal capacity as 
owners of property sought to be taken in 
execution of a decree not passed against 
them. They were not yet persons who 
had taken Razaq’s place as judgment- 
debtors, a position which would not be theirs 
until the decree-holder had obtained sub- 
stitution of their names in his execution 
petition. The Subordinate Judge's order 
seems to have been understood by the 
parties as meaning that the execution could 
not proceed against the heirs of Razaq 
though the point he had to decide was 
that the sale could not be held so long as 
no representative of Razaq was on the 
record. In that view he was certainly 
right and the District Judge was in error. 
Some cclour is lent to the view of law 
taken by the District Judge by a decision 
in Doraiswami v. Chidambaram Pillai (5) 
where it seems to have been held that a 
sale of the effecta of a deceased judgment- 
debtor was merely irregular and not illegal. 
But this decision was overruled by the Full 
Bench of the same Courtin Kanchamalai 
Pathar v. Shahaji Rajah Sahib (1) a 
decision based on the Privy Council 
authority in Raghunath Das v. Sundar Das 
(3) which was interpreted in a similar 
sense in this Court in Smith v. Kailash 
Chandra (4). The view taken by the 
Full Bench of the Madras High Court 
was that such a sale was void and 
not merely voidable. Such a sale cannot 
proceed, 

When the execution case is properly 
constituted by bringing heirs of Razaq 
on the record, the time will come for 
them as his representatives to raise 
objections, if any, as to the result of the 
departure from the regular order of 
procedure in the matter of the initiation 


of execution proceedings against Razaq, 
and for the Oourt to consider those 
objections. l 

D. Appeal allowed, 


(5) 47 M 63; 75 Ind. Cas, 46; AI R 1924 Mad 


130; 45 M LJ 413; 18 LW 577333 ML T 25; (1923) 
MWN 817. . 
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” SIND JUDICIAL COMMIS- 
SIONER’S COURT, 
Foreign Court Decree No. 501 and 
Ex. Application No. 1274 of 1938 
September 29, 1939 
TyAast, J, 
Mrssres, NUSSERW ANJI Ano Co. 
—OBRBULTORS 
versus 


Messrs. ROYAL TOY LAND—Degprors 

Civil Procedure Code. Act V of 1908), a. 73~ 
Goods of judgment-debtor attached and kept in 
premises occupied by judgment-debtor as lessee, in 
possession of Nazir—Lessor, if can claim rent for 
period during which goods were.tn his premises as 
part of-costs of realization out of sale proceeds. 

Where the goods attached by the creditors have 
continued to remain in possession of the Nazir 
in the premises which were in the occupation, 
of the judgment-debtors as lessees, and the 
lease has not been terminated, the relationship 
between the lessor and the judgment-debtore as 
lessor and lessees continues unaffected and there is 
no privity either of contract or of estate between 
the lessor andthe Nazir. The lessor, however, is 
entitled to claim rent forthe period during which 
the attached goods were kept on the premises as 
part of the costs of the reslization to be deducted 
from the sale proceeds before distribution to the 
judgment-creditors is made under s, 73, Civil P. O. 
It is claimed that this amount is payable to the 
applicants under a, 73, Civil P. O. 


Mr. Dingomal Narainsing, for the 
Creditors. 
Mr. Balkrishen H. Lulla, for the 
Debtors, 


Order.—This is an application by Messrs, 
Nusserwanujee & Oo. for an order of this 
Court directing payment to them of a 
sum of Rs. 981 as rent for the occupation 
of their premises during the period August. 
4, 1936 to June 9,1939 ont of the sale 
proceeds of the judgment-dabtors’ goods 
now in Court. The rent for this period 
during which the attached goods of the 
judgment-debtors were kept after the 
attachment in the premises, is claimed 
as part of the ccstsof the realization to be 
deducted from the sale proceeds before 
distribution to the jadgmentecreditors is 
made under s. 73, Oivil P. ©. Itis claimed 
that this amount is payable to the appli- 
cants under s, 73 and under Chap. VIII, r. 11 
(p. 132) of the Rules of this Court. I have 
also been referred tothe order passed by 
me in Misc. No. 82 of 1938 which wus 
subsequently upheld in appeal. 


It may be mentioned -that there are 
numerous decrees and execution applicac 
tions against these same judgmentedebtors 
the proprietors of a concern known as the 
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Royal Toyland’ wbich consisted of a toy 
shopin occupation: of certain premises, 
leased'froni‘ the applicants. The- goods 
in this‘shop in their entirety were first 
attached on August 4, 1938; These goods 
continued to remain in‘thé same premises, 
In the posseésion of the Nazir until’ they 
were sold by the’ Court in execution, and 
vacant possession of these premises was 
handed'over bv the, Nazir tothe applicants 
on June 7, 1939), It may” furtberbe men- 
tigned that no- steps.were: taken. by. the- 
judgment-debtors or. by-. the: applicants: att 
any time'befcre June: 7, 1939\to-terminate: 
the-existing’ lease.. The applicants had’ 
howerer- addressed. certain. letters-to-the. 


Nazirs:of the: attaching Courts: demanding: 


rent from: them for the: occupation-of* the: 
premises, This.claim of, the applicants is 


objected’ to, by: Mr.. Lulla. who: appears: 


on-behalf.of some:of -the:judgment-creditors:. 
He contends: that -this - payment -cannot! be- 
properly orderéd-under r 11-or's.73‘and* an: 


elaborate and: soméwhat: subtle. argue 
ment-has been addressed: to. me: on: the 
pointe : 


_. Mr: Lolle admits'that in cases: where the: 
Nazir acting under the orders of the Court 
engages any, premises for the custody. of 
property attached the rent for the premises 
soengaged by him would be payable as 
costs of ‘realization- out of:the’ sale proceeds 
of the property attached before distribu- 
tion could take place. In such cases, he 
argues’ the liability to pay the rent-tothe 
landlord could properly be- said to. have 
been incurred by the Nazir, and the Jand- 
lord could properly be said to be entitled: 
to receive the rent from the Nazir. He 
points out that in such a case there would 
be a privity of contract as well aa of 
estate: between the Nazir and the landlord, 
But, he argues, the position was a. very 
different one in the present case, where 
the goods attached continued toremain in 
the premises-.which were in the oceupae 
tion’ of the judgment-debtors as lessees, 
and as this lease kad not been terminat 
ed; the relationship: between the appli» 
cants and the judgment-debtors as lessors 
and lessees continued unaffected. He- cone 
tends. therefore that the obligation to 
pay the rent to the applicants lay through- 
out exclusively on the judgment-debtors. 
There was no privity either of contract or 
of estate between the applicants and the 
Nazir and the applicants did not at any 
time acquire any legally enforceable claim 
against the Nazir. As the applicants 
therefore had no claim which they could 
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enforce against the Nazir, it’: ia eargued’ 
that the Nazir could not’ be: said to’ have’ 
incurred’ any liability to thé: applicants; 
and'in the- absence of ‘any such liability 
being incurred in law, the: rent, could‘not 
be said to be a part of the costs actually 
incurred: hy the Nazir; nor-could the appli- 
cante be held to*be entitled to, receive the’ 
amount from the Nazir as costs incurred: 
by him. 

In reply to this argument, Mr. Dingo- 
mal forthe applicants insists that there. 
was in this cage a privity both of contract 
and'of estate between the Nazir and the: 
applicants. He argues that’ from the date 
of the’ attachment’ the actual possession 
ofthe premises was not that of tHe judg- 
ment-debtors but of the Nazir, This, he: 
argues, was not the result of an act off 
trespass; but occurred‘admittedly with the 
knowledge and continued with the per 
mission. of the, applicants: Relying onthe 
cases; Gobindram Uttamchand v: Mohamad 
Hussain (1)avd Kunhanujani v. Anjeli (2) 
Mr. Dingomal argues: that persons in 
actual'oscupation: were liable fo owners: 
of premises for rent, and further that such 
occupation created a privity of estate 
between the landlord and the occupier. 
He further argues that from the circumste: 
ances and the conduct of the parties’ 
this Courtought to infer that there existed’ 
an implied contract under which the 
Nazir- from the date of the attachment: 
was to beliable to the Tandlord for rent. 
Healso argued that under such circum- 
stances. the parties should be regarded’ as 
having- assented to an assignment of 
the lease tothe Nazir from the date of 
attachment, and then the law admittedly 
was that an assignment of a lease 
resulted in a privity of estate vesting in 
the assignee: - 

I am not able to accept Mr, Dingomal’s 
argument that in this case there was 
a privity between the applicants andi 
the Nazir. The attachment: did not in any 
manner affect the existing relationship 
between the applicants and-the judgment- 
debtors as lessors and lessees. The Nazir 
had no authority inlaw either to disclaim 
or to adopt the lease ‘granted to the 
judgment-debtors and had done neither, 
and the privities of the jadgment-debtors 
did not by the act of attachment, carried 
out by the Nazir vestin the -Nazirin the 
manner in which such rights and obliga- 
tions vest in. the Official Receiver by a 


© (1) A I R 1925Sind 296; 87 Ind. Oas. 802. 


(2) 17 M 296, 


my 


qr 


ingly. and grant this application. 


+ 
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vesting ogder under the Insol. Act. On 


the other hand, although Tam unable to’ - 


accept Mr, Dingomal’s argument, and, 
although I am. prepared for the: purposes. 
of this application to assume that there 
was no privitv. of any kind between the 
applicants and the Nazir, I do not think 
that the decision of this applicatiom in aay. 
‘way depends upon this-conclusionor, that 
this conclusion prevents me from granting. 
the applicdnt’s application. 

Section 73, Civil P. O. permits costs of 
realization to be:deducted from assets 
held by a Court before such assets are 
distributed among judgment+creditors and 
r. lI empowers’ the: Court: to require 


judgr ent-creditors, to pay such sums as it, 
its opinion are necessary for. the custody, 
of attached property at any place: either:: 


at the place: where. the. property. was 
attached or elsewhere. The simple question. 
here is therefore whether tte sum claimed. 
by the applicants was cr was not necessary 
for the custody of the property while it wae. 
attached. There can beno question in tbis 
case that it was. Although under. tbe 
terms cf the lease the judgment-debtors 


Temained:) liable to the applicants, the. 


Tent for the period in question, nonetcelees 
was a sum which had in fact necessarily 
been incurred. for the custody of the pro- 
perty during the period it was attached by 


the Oourt and as such was a- part of. the- 
costs of realization. . It is obviously because- 


attachments are made and: subsist at the 
instance and for the benefit’ of judgmente 


-creditors;and because it is- equitable for. 
all parties that. such costs should be-paid.. 


cut of the proceeds:of'the goods attached, 
that Courts areempowered to direct pay- 
ments of sums so incurred even when. 
incurred by judgment-debtors out of the 
assets before distribution. It makes no 
‘difference. whether the goods: are: kept: at 
the premises in the occupation. of the 
judgment-debtcrs, or whether they are 
placed: for custody in other premises rented’ 
by.the Nazir. Thus, although perhaps, 
apart from s. 73;only the judgmente-deb- 
‘tors may be liable in law to pay the amount: 
-claimed to the applicante, and the Nazir 
may not have incurred any liability legally 


enforceable against him.at. all, the equit- 


able course is that this sum should be 
ordered tobe paid to. the applicants, as 
can clearly be done: under s. 73, out of. the: 
amount now in Court, and I order accord- 


Se Application granted. 


we — ve e e al —— 
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BOMBAY. HIGH COURT p 
Second’ Appeal No: 513:0f 1436 
February 16, 1939 

Lokur. J.. he À 
GAJANAN SHESHADRI PANDHAR:> 
.PURKAR anp orases— PLAINTIFFS— 
APPELLANTS 
VETSUS l 
SHANTABAI—DEFBNDANT — l 
RESPONDENT 

Civil: Procedure Code (Act V of 1908), 2. 13'(a', (b) 
—Mortgage suit against’ minor daughter of deceased 
mortgagor in Osmanabad Court--Daughter's husband 
appointed guardian ad litem but not appearing— 
Court appointing its nazir as guardian ad litem and 
deciding. case on, merits—Decree for sale passed 
giving right to mortgagee to apply for personal dec- 
ree if sale proceeds were iad ary a e mort- 
gagee for personal decree in Court in British India 
—Defendant held, could get benefit of cl. (a) and not 

of cl. (b) of exceptions to s. 13. 
The plaintiffs filed ‘a mortgage suit against 
the minor daughter of the deceased- mortgagor in 
the Osmanabad Court (Nizam's State) to recover 
the amount due under the mortgage deed by the 
sale of the mortgaged property andthe balance out 
of the assets of the deceased mortgagor in the 
hands of the defendant, The defendant, was then 
living with-her husband inthe Sholapur District 
in British India, Her husband was appointed her 
guardian ad litem. The defendant's husband, how- 
ever, did not appear to defend the suit, and the 
Osmanabad Court appointed its nazır as the de- 
fendant’s guardian ad litem. The nazir put in & 
written statement denying the mortgage, and after 
recording the statement of the writer of the mort- 
gage deed, the Osmanabed Court „passed a mort- 
gage decree, which further provided that if the 
decretal amount was not satisfied out of the sale 
proceeds of the mortgaged property the plaintifs 
were at liberty to apply for a personal decree 
against the defendant to the extent of the assets of 
her father in her hands. The decree was executed 
by the Osmanebad Court, and as the sale proceeds 
of the mortgaged property, were not suffioient to 
discharge the decretal amount the plaintiff filed a 
suit inthe Court at Sholapur on the judgment of 
the Osmanabad Oourt, for personal decree against 

the defendant : 


Held, that asthe Osmanabad Court considered the 

plaintifis’ claim on its merits, and after taking evi- 
dence, disposed of the suit on the merits the defend- 
ant could not get the benefit of the exception con- 
tained in cl. (b) of 5.13, Civil P. C. 105 Ind. Cas, 
1 T and 128 Ind. Cas, 609 (2), relied on. |p. £9, 
col. 1. 
Held, also that that part of the decree passed by 
the? Osmanabad Court against the defendant which 
was :& personal decree against her must be regard- 
ed asa nullity. Gurdyal Singh v. Rajaof Farid- 
kot (3), relied on. [p. 59,"eol. 2.) 

Held, further that the .Osmanabad Oourt acted 
beyond its jurisdiction in appointing ifs nasir as 
the defendant's guardian when her bushand, who 
was her de jure and de facto guardian snd had 
been appointed guardian ad litem by the Court 
itself, had’ never expressed’ his unwillingness to act 
as her guardian. In such circumstances the Court 
acted ageinst the interests of the minor and against 
natural justice by indirectly compelling her to 


e appear in the suit by appointing its own officer as 


her guardian ad litem. Moreover, it could not be 
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Said that the offcer of the Court who was thus 


appointed guardian ad litem voluntarily appeared 
to defend: the suit. He was after all an officer of 
the Court and had to obey the orders passed by the 
Court. When the Court appointed its nasir as the 
guardian, he had to appear and say something. 
Thus his appearance could not be regarded as a 
voluntary submission to the jurisdiction of the 
Osmanabad Ccurt. When such submission was not 
voluntary, then, it could nct be ssid that the de- 
fendant rendered herself willingly amenable to the 
Jurisdiction of the foreign. Hence, under the cir- 
cumstances the personal decree passed against the 
defendant was an ex parte decrees and the defend- 
ant did not voluntarily submit herself to the 
jarisdiction of the Osmanabad Court. She was, 
therefore, not bound by the personal decree against 
her; and the suit, based on such a personal decree 
passed by the foreign Court, was liable to be dis- 
missed. 26 Ind. Cas. 287 «{4', relied on. [p. 59, col. 
2; p‘ 60, col. 1.7 
S.A. against the derision of the Assistant 
í nese, Sholapur, in Appeal No. 49 of 
935. 
Mr. D. A. Tulzapurkar, for the Appel- 
lants. 
Mr. A, A. Adarker, for the Respon» 
dent. 
sudgment.—This second appeal srises out 
of a suit on a foreign judgment. Tbe defen- 
dant’s father Shankar Kemti mortgaged his 
house within the jurisdiction of the Osman- 
abad Court to the plaintiffe, and after his 
death, his daughter, the defendant, inherited 
his property as his sole heir, The plaintifs 
filed a suit against her in the Osmanabad 
Court (Nizam’s State) to recover Rs. 1,300 
due under the mortgage-deed by the sale 
of the mortgaged property and the balance 
out of the assets of the deceased mortgagor 
in the bands of the defendant. The defen- 
dant was then a minor and was living with 
her husband in the Sholapur District. Her 
husband was appcinted her guardian 
ad litem, and notices were served both on 
the minor defendant and on her husband. 
The defendant's husband however did not 
appear to defend the suit, and the Osman- 
abad Court appointed its naziras the defen- 
dants guardian ad litem. The nazir put in 
a written statement denying the mortgage, 
and after recording the statement of the 
writer of the mortgage-deed, the Ogmanabad 
Court passed a mortgage-decree, which 
further provided that if the decretal amount 
was not satisfied out of the sale proceeds 
of the mortgage property the plaintifis were 
at liberty to apply for a personal decree 
against ihe defendant tothe extent of the 
assets of her father in her hands. The 
decree was executed by the Osmanabad 
Court, and after the sale of the mortgaged 
property a sum of Rs. 598-11-9 still remained 
due to the plaintiffs, The plaintiffs therefore 
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filed thiseuit in the Additional Toing Second 
Class Subcrdinate Judge's Court at Sholapur, 
on the judgment of the Osmanabad Court; 
to reccver Rs. 59%-11-9. ccsts and future 
interest. from the defendant out of her 
father’s assets in her hands. Both the lower 
Courts dismissed the suit on the ground that 
the judgment of the Osmanabad Court was 
not binding on the defendant as the per- 
sonal decree against ter was passed 
ex parte and she bad not submitted to 
the juriedicticn of that Court and as the 
suit had not been disposed of on ite merits, 
The case is governed by e, 13, Civil P. C. 
which says tat: 

“A foreign judgment shall be conclusive as to 
any matter thereby directly adjudicated upon 
between the same parties or between parties under 
whom they or any of them claim litigating under 
the same title.. ?' 

Then follow six exceptions, of which 
we are concerned only with exceptions, 
(a) and (b), which says: “/a) where it has 
not been pronounced by a Court of 
competent jurisdiction;” and “{b) where 
it has not been given ‘on the merits of 
the case.” 

It is urged on behalf of the defendant that 
as her husband was her de jure and de facto 
gusrdian and was appointed by the Osmane 
abad Court to act as ker guardianad litem 
in the suit, the Court had no jurisdiction to 
appoint its own officer unless the defen- 
dant’s husband refused to act as her 
guardian. It is clear from the notices 
(Ex. 36) served upon both the defendant and 
her husband that neither of them objected to 
her husband's appointment as her guardian 
ad litem. He did not refuse to act as ber 
guardian fortbesuit. In these circumstances 
the Osmandabad Court should not bave 
appointed its own officer as her guardian 
for the suit. Assuming this to be so, the 
most that can be said in favour of the defen- 
dant is that her guardian ad litem, viz., her 
husband, having remained absent, the suit 
was tried against herex parte, Even then 
the judgment delivered by the Osmanabad 
Court (Ex. 33) shows that the suit was heard: 
on its merits, From the roznama (Ex. 37) 
it appears that several adjournments were 
given tothe plaintifis to enable them to 
lead their evidence to prove the mortgage. 
Ultimately, the writer was examined, and: 
on the strength of his evidence the plaintifis 
were given a decree. As observed in [shri 
Prasad v. Sri Ram (1), the question to be 
considered in such acase is whether the 
judgment is given on the merits or 
ə (1) 50 A 270; 105 Ind. Cas. 186; AI R1927 AIL. 
510; 25 A L J 887. 


viaiia 


-m a Oe fe 
- — me me 
— mw 


1340 


whether dt is only by way of penalty. The 
true test is whether the judgment has 
been given as a penalty for any conduct of 
the defendant or whether it is based ona 
consideration of the: trath or otherwise of 
the plaintiffs’ case. 
did not give a decree to the plaintiffs 
merely because the defendant was unrepre* 
sented or that the defendant did not raise 
any objection to the plaintiff's claim; but it 
considered the plaintiff's claim on its merits, 
and after taking evidence, it came to the 
conclusion that the claim was proved; In 
Ephrayim H. Ephrayim v. Turner wMorrison 
& Co. (2). the defendant's Pleader did not 
defend the suit on its merits owing to 
absence of instructions from the defen- 
dant, and it was held that the -decree 
did not on that account cease to be one 
passed on the merits. It is obvious that 
in this case the suit was disposed of on 
the merits and the defendant cannot get 
the benefit of the exception: contained in 
el. (6) of s. 13, Civil P,O. 

` But whether the defendant can claim the 
benefit of the exception contained in cl. (a) 
of s, 13, Civil P. O., is not so easy to decide, 
The claim made by the plaintiffs before the 
Osmanabad Court consisted of two different 
parts They first claimed to recover the 
amount due under the mortgage by the sale 
of the mortgaged house. They also further 
claimed thatif the amount realized by the 
sale of the mortgaged house was found to be 
insufficient, the deficit should- be recovered 
from the defendant ‘out of the assets of her 
deceased father in her hands. The word- 
ing of the jugdment is not so clear since it 
merely says that the deficit should be 
recovered out of the assetaof the deceased 
mortgagor, and it does not-clearly say that 
so far aa the deficit was concerned a personal 
decree was passed against the defendant; 
but the effect of the decresisobvious. . After 
the sale of the mortgaged house, no property 
of the deceased was left within the jurisdic- 
tion of the Osmanabad Court and that Court 
had no jurisdiction to pass any decree 
against the property of the mortgagor situate 
outside its jurisdiction, That property was 
neither pledged nor mortgaged to the plain- 
tiffs, and no decree against the property 
itself could be passed. But what the decree 
did actually say was that the deficit shonld 
be recovered from the defendant personally, 
but that her liability was limited to the 
extent of the value of her father's assets in 
her hands. That was purely a personal 
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decree against her though her personal 
liability was not unlimited That persona 
decree could be made final only after the 
sale proceeds from the mortgaged property 
were found to be insufficient. Thus, the 
foreign judgment cn which the present 
suit is based consists of two different parts, 
one of which the foreign Court had jurisdice 
tion to pass and the other was purely 4 
personal decree limited to a certain sum. If 
so, the principle laid down by the Privy 
Council in Gurdyal Singh v. Raja of 
Faridkot (3), applies tothe latter. Tn that 
case a sult was filed in the Native State 
of Faridkot to recover certain sums alleged 
to have been misappropriated by the 
defendant. The defendant did not appear 
at tbe hearing and an ex parte deree was 
passed against him. The defendant was 
a native of another Native State, and at 
the date of the suit he neither resided in 
the State in which the suit was filed nor 
was he a domicile of the State. On these 
facts, it was held that the Court in that 
Native State had on general principles of 
international law no jurisdiction to entertain 
the suit in respect of the claim which was 
a mere personal claim as distinguished from 
a claim relating to land, and that decree 
was therefore held to be a nullity. In the 
same way that part of the decree passed 
by the Osmanabad Court against the 
defendant which was a personal decree 
against her must be regarded as a nullity. 
But even the personal decree would be 
binding upon her if it is found that 
she submitted herself tc the jurisdiction 
of that Court voluntarily. It is therefore 
urged on behalf of the plaintiffs that the 
appointment of the nazir as her guardian 
ad litem was legal and valid, and that 
as he appeared on her behalf and put 
in a written statement contesting the plain- 
tiffs’ claim, it must be held that the defen- 
dant submitted herself to the jurisdiction of 
the Osmanabad Court. 

If this contention be upheld, it follows 
that even the personal decree against her 
is not a nullity and is conolusive in a British 
Court under s. 13, Oivil P.O. But, asl 
have already pointed out, the Osmanabad: 
Court acted beyond its jurisdiction in ap- 
pointing its nazir as the defendant’s guar- 
dian when her husband, who was her de 
jureand de facto guardian and had been 
appointed guardian ad litem by the Court. 
itself, had never expressed his unwilling- 
ness fo act as her guardian. Order XXXII, 


(2) 32 Bom. LR 1178; 128 Ind. Oas. 609: AIR 1930 ° r. 4, Civil P. 0., which enables a Court to 


Bom, 511; Ind, Rul, (1931) Bom. 65. 


(3) 22 O 222; 21 I A 171; 6Sar, 503 (P O). 
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appoint any of its officers to be the guar- 
dian ad litem for a minor defendant, speci- 
fically provides that this power can be 
exercised when there is no other person fit 
and willing to act asthe guardian for the 
suit. Itis not suggested that the defen- 
‘dant’s husband was not a fit person to be 
her guardian for the suit. His endorsement 
‘on the notice served on him shows that he 
was not unwilling to act asher guardian for 
the suit. The mere fact that he did not 
‘appear inthe Court and put in a written 
‘statement on behalf of the defendant does 
not lead tothe presumption that he was not 
willing to act as her guardian. It was open 
to him in her interests to refrain from sube» 
mitting himself to the jurisdiction of the 
‘Osmanabad Court and thereby laying the 
minor defendant open to a personal decree 
against her. Ifthe defendant herself was 
thena major, she could have refrained from 
‘submitting herself to the jurisdiction of the 
‘Osmanabad Court and thereby saved herself 
from a personal decree against her. She 
could not have been compelled to submit 
herself to the jurisdiction of the Osmanabad 
‘Court. Ifso,the mere fact that she was a 
minor should not put her toa disadvantage 
when her guardian who was interested in 
her took the same attitude and refrained 
from submitting himself, that is to say the 
minor, tothe jurisdiction of the foreign 
‘Court. Tn such circumstances the Court 
acted against the interests of the minor and 
‘against natural justice by indirectly 
‘compelling her to appear in the suit by 
‘appointing its own officer as her guardian 
ad litem, Moreover, it cannot be said that 
the officer of the Court who was thus appoint- 
ed guardian ad litem voluntarily appeared 
to defend ;sthe suit. He was after all an 
-Officer of the Court and had to obey the 
‘orders passed by the Court, When the 
‘Court appointed its nazir asthe guardian, 
ke had to appear and say something. Thus 
‘his appearance cannot be regarded as a 
voluntary eubmission to the jurisdiction 
of the Osmanabad Court. When such sub- 
‘mission is not voluntary, then, it cannot be 
said that the defendant rendered herself 
willingly amenable to the jurisdiction of 
‘the foreign Oourt: Veeraraghava Ayyar v. 
Muga Sait (4). Hence, under the circum 
-stances of the present case, it must be 
held that the personal decree passed against 
‘the defendant was an ex parte decree and 
‘that the defendant did not voluntarily sub- 


(4) 39 M 24;826 Ind. Oas. 287; A IR1915 Mad. 


d 
486; 27 ML J 535: 16 M L T 479; 1 L W 887; (1915) e 
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mit herself to the jurisdiction eof the 
Osmanabad Court. She is therefore not 
beund by the personal decree against her, 
and the present suit, which. is based on 
such a personal decree passed by the foreign 
Court, was rightly throwa out, For these 
reasons I confirm the decree of the lower 


Appellate Court and dismiss the appeal. 
with costs. 
S. Appeal dismissed. 


ee 


NAGPUR HIGH COURT 
Second Appeal No. 309 of 1936 
August 9, 1939 
Stong, C. J. anp Boss, J. 

Seth BHU D ARSAO— DEFENDANT 

j —APPELLANT 
VETSUS 
Seth SAMARA THMAL—PLaIntire— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 65—Three 
persons entering into contract for joint purchase of 
land about to be auctioned—Each providing money—~ 
Land purchased on behalf of them by agent of one 
of them—Sale certificate in name of principal alone 
—Others held could file suit for their shares and pos- 
session, 

Where three persons entered into a contract to the 
effect that they would jointly put up the money 
(though in different shares) necessary to purchasea 
certain village that was about to be put up to auction, 
and the village was purchased by the agent of one of 
them acting on behalf of all the three, but the sale 
certificate was issued in the name of the principal 
alone and the other two filed suits for their share and 
for possession : T 

Held, that s. 66, Civil P. O., was no bar to the 
suit [p. 6l, col 1.37 : 

[Case-law reviewed.] 


S. A. from the appellate decree of the 
Court of the District Judge, Ohhindwara, 
dated February, 7, 1936. 


Mr. R. N. Padhye, with Mr. 
Pendharkar, for tbe Appellant. 


Mr. M. R. Bobde, for the Respondent. 


Judgment. —In this second appeal two 
points of law, apart from the hopeless one 
under O. II, r. 2 which was only very faintly 
argued before us and which we d^ not pro» 
pose further to consider, were taken. Before 
they can be understood a few facts are 
necessary, 

In 1923 the plaintiff, another person who 
has assigned to the plaintiff his rights, 
and the defendant entered into a contract 
to the effect that they would jointly put up 
the moner (though in different shares) 
necessary fo purchase a certain village that 
was about to be putup to auction. The 


T. B, 


xæ 
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villége was s6ld to'a person who'attended 
“and who was’ the agent of ‘defendant but 
who was acting, or should have ‘been, on 
- behalf of all three. As soon as the ‘sale 
was over, or rather next day time being 
given, the 25 per cent. which has-to be ‘paid 
“at che time of''tsale ‘was paid: The pur- 
chase price ‘was Rs. 32,000. The 25 per cent. 
was Rs. 8,000 and the plaintiff and his 
transferor Bakhtawarmial contributed their 
‘respective shares. They also contributed 
‘their réspective’shares in:payment of the 
"balance which balance was paid in time. 
The ‘sale ‘certificate “however was taken 
in the name of 'the defendant and upon 
the defendant (who was the largest share- 
holder) fell the burden of fighting a litiga- 
ition ‘that arcse out of -this sale. “That 
‘litigation ‘he won but it cost-him money, 
Then he obtained mutation in bis sole name 
“and go ‘far'as ‘we ‘can 'sée the ‘has ‘been 
‘enjoying the propérty:ever since, ois 
Naturally -After this-transaction bad been 
“gone ithrough:plaintiff -and -Bakhtawarmal 
‘wanted their ‘share did ‘asked’ tobe puttin 
_{possessin. They “were told'that ‘there’ wére 


4 


other expenses ‘which they had first 'té:pay. - 
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“argument on that branch of the‘case was 


turned into-one based:on s. 1], Oivil P, 0O., 
Expl. IV. -It was urged that ‘as the plain- 


tiff could, in the ‘earlier litigaticn, have 


‘sought the remedy he is now seeking he 
must be deemed to have litigated the pre-e 


“sent matter and. as he Jost, had it decided 


against him. In other words constructive 
res judicata is urged, We consider there 
‘are two answera;.(1) The cause of action 
‘is not the same. (2) The matter now in 
dispute was in dispute in that case and was 
decided not against the-plaintiff but against 
the defendant. This point accordingly, in 
our opinion, fails. 

‘That leaves the question under s. 66,. 
Oivil’P. O. ‘Section 66 provides.as follows: 

(1) No suit shall be nigintained against any-per- 
son claiming title under a purchase certified by the 
Court in such manner as may be prescribed on the 
ground ‘that the purchase was made on ‘behalf of 
the plaintiff or .on behalf of some one through 
whom the:pleintiff, claims. 

(2) Nothing in this section shall bar a suit to 
‘obtain a declaration'that the name of any purchaser 
certified as aforesaid was inserted in the certificate- 


“Asa ‘result “they: brought .a.suit:founding — 
HOt: "on “the *eontract “above-mentioned tbut-- 
“on ‘the ‘fact’ thatthe déféndsnt'had bought 
at the auction and “had then “sdld ‘to them, 
In that litigation the present defendant “‘firee.when “buying. “At“one-“point the de- 
denied that contract and alleged the one 
“above tset “forth-but said that-the:others had 


A et mw es 


-him alone bat later he corrected that and. 
.§aid that he bid for all three. 

-Our attention has been drawn to a 
namber of .cases Harendra Chandra Roy ve. 
‘Ram Kumar Roy (1) beiog the nearest to 
-the present. In that -case (which :would 
iappear -to contain a-number of slips which. 


t- 
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In “the ‘result the plaintiff's “Suit Was dise 
‘missed onthe, ground that-the céntract Was 
-mot “as 'stated dy the:plaiantif but-as stated 
by the defendant. 

Thereúpon this'suit was brought. 


In this suit there are 37 typewritten 
pages of ‘pleadings which-- ldstéd -over 
-34 years. It is now not disputed ‘that'the 


contract above stated `nöw ‘found“for ‘cone | 


stitutes these persons partnersin a single 
“adventure. The ‘claim is for possession not 
for distribution of assets ‘as upon a dissolu- 
tion ‘With consequential ‘taking of accounts. 
No particular poini! is made as to*the form 


_ of, the’ action “'.but"the ‘defendant says the 


- relief-asked for. should only. be granted if at 
all on his being recouped all his losses not 

jonly. in ‘respect, ‘of the -litigation over the 
sale but also in respect of managing ‘the 
village.. 


-Even before ‘the lowér A'ppellàte’ Court 


the defence. had narrowed down «to the 
points under O.H, r. -2,.and -under s. 6§, 


make ‘it difficult to follow) the facts would 
seem to be that the plaintiff (singalar— 


‘there is‘only cne)-had many decrees against 


X and in executicn X's.properly. was being. 
brought ‘to sale, It is not stated in the- 
report but may reasonably be inferred. 
that the -plaintif did mot get leave to 
‘bid. .He made an arrangement whereby 
the properties were to be purchased (by: 
whose actis not clear) in the name of his 
brother (apparently) wno would have a half: 
interest, the plaintiff was tc have one 
“quarter ‘anid “another ‘brother (apparently). 


-a quarter. ‘Who ‘the sdecree:holders were 


is not clear some of the decrees being. 


‘apparently’ in favour of the brothers other: 


than the ‘plaintiff. The brother ‘in whose: 
(17350 W N-940; 136 Ind. Oas.: 538; A I R 1932. 


Civil P.O. As above stated the point under aj 170; 54 O L J 147; Ind. Rul. (1982) Oal. 
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to execute a “deed of relinquishment” in 
favour of the other brothers after purchase, 
‘He refused to execute any such deed and 
was sued. Apparently without any plead- 
‘ing s, 66 was held to bea bar. It is un- 
necessary for us to express our opinion on 
that case. The facts were different. It 
would appear there to have been establish- 
-ed or admitted that the arrangement was 
that one should purchase in his sole name 
cand hold on bebalf of others, Here an 
agept was to buy on behalf of a firm and 
got instead of the firm's name hia master's 
name putin the sale certificate. It has not 
“been established that this was any part of 
the arrangement. Weare also of opinion 
“that in Harendra Chandra Roy v. Kam 
Kumar Roy (1) (owing it may be to the 
fact thats. 66 was raised so late) it was 


_ not considered what had to be established 


before s. 65 applies. In Harendra Chandra 


_.Roy v. Ram Kumar Roy (1) obiter dicta 


~ in Vadivelu 
- Mudaltar (2) 


Mudaliar v. Peria Manicka 
were relied upon. Their 


_.Lordships at p. 649 observe ; 


i 


- ıkatappa v. 


“The object of s. 866 was to put an end to pur- 
-chases by one person in the name of another; and 
the distinction between a purchase on behalf of 
another, and a purchase coupled with an under- 


‘taking to convey to another at the price of pur- 


chase, is somewhat narrow. But whatever doubt 
might be caused by the character of the original 
agreement is removed by the events which happened 


_ after the sale.” 


Their Lordships then consider the sub- 
‘sequent agreements and approve Vene 
Jalayya (3). Here, however, 
those observations have no relevance. This 
is not a case of A buying inthe name 
of B butof A,B, and C instructing X to 
‘buy for A, Band Cand X buying in the 


-name of A either through some fraud or, 


„more probably, mere error. 

In Iswar Chandra Pal v, Kabireud- Din 
Ahmad (4) the facts--were that 4, B,C, D 
-agreed that the property would be pur- 


-chased in the names of A, B, A to have 4, B 


4,0 2/5 and D4 share respectively. This 
therefore would appear to bea case of a 
“partnership the partners agreeing to buy 
-in the name of two of the partners, Mallik, J., 
however observed at p. 375* (founding on 


(2) 43 M 643 (649); 56 Ind. Cas. 395; ATR 1920 PO 
“30; 47 I A 108; 240 WN 699; 18 A L J 584; 28 M LT 
13; 39M LJ 11:12 L W1; (19%) M W N 389;2U P 
L R (PO) 90 (PO). 

(3) 42 M 615; 51 Ind. Cas. 111; A I R1919 Mad. 94; 
37M L J 98; 9 L W 598; 26 M L T 46; (1919) M WN 
355 (F B). 

(4) 61 C 371; 150 Ind. Oas, 77; AI R 1934 Oal. 322, 
6 R O 752. 
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the definition of partnership in 8. 239 of 
the Contract Act) “there can be no manner 


' of doubt that the present case was not & 


case of partnership”. However that may be 
no one has suggested that there was no 
partnership in the present case. This is 
stronger than Vishwanath Dhondira] V. 
Pandharinath Ganesh (5), There the facts 
were that A purchased in A's name but it 
appeared that B supplied half the con- 
sideration and that the purchase was really 
a joint venture in which 4 and B were 
partners. The suit was to obtain by parti- 
tion half the subjectematter purchased. 
There was there, ae here, no proof that it 
was agreed that the certificate should be 
taken in the name of A. Macleod, C. J., at 
p. 604* observes (relying on observations 
made by Richards, J., in Achhaibar Dube 
v. Tapasi Dube (6): 

“I do not think there is any difference between 
the ease where one of the partners in a partnership, 
which is in existence for other purposes, buys pro- 
perty from the joint funds in his own name, and 
the case where there is a partnetship in a single 


adventure in which two or more persons agree to ’ 


unite their funds for the purpose of purchasing the 
property. There is no intention then of a secret 
purchase by one person in the name of another. It 
is & joint transaction. The fact that it is conducted 
by one partner on behalf of himself and as agent 
of the other partner or partners, takes it out of the 
range altogether of benami transactions.” 

as the Judicial Committee observe in 
Ganga Sahai v. Kesri (7) : 

“In their Lordships’ opinion the provisions of 
that section have no application to the present case. 
They were designed to create some check on the 
practice of making what are called benami pur- 
chases at the execution sales for the benefit of judg- 
ment-debtors, and in noway affect the title of per 
sons otherwise beneficially interested in the pur- 
chase.” 

In that case A and & were joint holders 
of a mortgage decree for sale. B died leav- 
ing X,Y,Z. A applied for execution 
reserving the rights of X, Y, Z A purchas- 
ed. X, Y, Z claimed that he had purchased 
for the benefit of heirs of B. It was urged 
that the old section (which s. 66 replaces) 
was a barto any such claim. Their Lord- 
ships disposed of the matter as above stated 
adding: i 

“The Courts in India were perfectly right in re- 
fusing to allow (A) to perpetrate a fraud against his 
co-decree-holders under cover of this section.” 


(5) 50 B 600; 97 Ind. Oas. 688; A I R 1926 Bom. 525; 
28 Bom. L R 997. 

(6) 29 A 557; A W N 1907, 166. 

(7) 37 A 545 (554, 555); 30 Ind. Cas. 265; AIR 1915 
F 0.81; 42 I A 177; 19 CW N1175; 18 M L T 208: 
29 ML J 329;2L W 837;13 ALJ 999; 17 Bom. L R 
998; 22 O L J 508; (1915) M W N 713 (P O). 
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Chin Ah On v. Chin Ah Foo (8) is a case 
ofa benami transaction apparently, It is 
chiefly useful for the observations on the 
‘desirability of pleading fraud with parti- 
-cularity. It appears to overlook the fact 
that absence of consent attracts the provis 
sions of s, 66 (2). 

In Govind Singh v. Mungaji (9) 
Macnair, A.J. C, held that s. 66 applies 
where the ostensible purchaser is the real 
purchaser to the extent of a fraction. The 
jearned Judge, however, quotes Achhaibar 
Dube v. Tapasi Dube (6) and distinguishes 
it on the ground that there was no ques- 
tion of partnership in the case before him. 
In Bishan Dayal v. Kesho Prasad (10) 
it was held that s. 66 does not apply to 
the case of those persons who by operation 
of law and not by Virtue of any private 
agreement or understanding are entitled to 
treat as joint property an acquisition made 
by the use of joint funds, e.g., members 
of a joint Hindu family (see the Privy 
Council decision in Bodh Singh v. 
Gunesh Chunder Sen (11)), or members of 
a partnership firm, or joint decree-holders. 
The Bench of the Allahabad High Oourt 
limit Vishwanath Dhondiraj v. Pendharic 
nath Ganesh (5) as follows: (see p. 123*) 

“With great respect, we are unable to agree with 
the view expressed.,...that iftwo persons privately 
enter into an agreement to purchase property in the 
name of one at auction s. 66 of the Civil P. C. would 
have no application.” 

Thakur Das Nath v. Keshab Chandra (12) 
does not carry the matter any further. 
As Sulaiman, C. J., observed in Lal Singh 
v. Chotey Bett (13). 

“| .There is plenty of authority for the proposi- 
tion that where there is a fund belonging jointly 
to several persons and one of such persons makes a 
purchase of land with that fund the purchase enures 
for the benefit of the persons entitled to share in 
wthe fund.” 

In the light of the above and bearing 
in mind the purpose and wording of the 
section we are of opinion that itis no bar 
to this suit. This is not a case of some 
agreement secret or otherwise whereby A 
bought in B's name. The plaintiff's rights 
‘spring out of the fact that this purchase 

(8) AIR 1939 Rang. 122; 181 Ind. Oas. 94; ILR 
‘Rang. 451. 

(9) 57 Ind. Oas. 684; AI R 1920 Nag, 147. 

(10) I L R (1937) All. 113; 167 Ind. Oas. 683; AIR 
1937 All, 176;(1937) A L J 52; 1937 A L R 232:9 R A 
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p% 12 Beng. L R 317; 19 W R 356: 3 Sar. 253 
{ Be fe 
(12) 420W N 4 


97. ! OLA 
(13) A IR 1933 ate 854 (855); 148 Ind. Oas, 502; (1934) F 


ALJ 107; 6 R A696. 
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was made out of a joint fund, contributed 


to by three persons who formed a partner- 


ship having for its purpose the carrying 
out of this purchase transaction. 

Section 14 of the Partnership Act povides: 

“Unless the contrary intention appears, property 
and rights and interests in property acquired with 
money belonging to the firm are deemed to have 
been acquired for the firm.” 

This is a case jwhere with partnership 
money an agent bought a village which bee 
came partnership property. The partner- 
ship will become dissolved under s. 42 (b) 
(which reproduces the old law) when the 
adventure for which it was constituted is 
completed. In the meantime the defendant 
does not and never has claimed title 
under the purchase certificate. He has 
been saying all along that the purchase was 
on behalf of all and the others ought to 
contribute their share of the expenses as 
well as their shareof the cost. Moreover 
here there is nothing to show that the cone 
sent of the partners was given to the sale 
certificate being made out in one name 
and it is common ground as above stated 
that the agent bid, not on behalf of the 
defendant, not on behalf of the plaintiff, 
but on behalf of the partnership .The plain- 
tiff is not here suing “onthe ground that 
the purchase was made on behalf of the 
plaintiff or on behalf of some one through 
whom the plaintiff claims”. Here the plaintiff 
is claiming his share in a partnership 
adventure and the defendant is not dis- 
puting that it was bought for the partner 
ship. Ia such circumstances, in our opinion, 


- B. 66 has no application. 


The appeal is accordingly dismissed with 
costs. 
D. / Appeal dismissed, 
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PATNA HIGH COURT 
Second Appeal No. 315 of 1938 
September 21, 1939 
- Hareips, O. ¥. AND FAZL ALI, d.i 
KHUB LAL OHAUDHORI ann cTanRgs— 
APPRLLANTS 
VETSUS 
BECHAN MANDAL AND OTHERS— 
RESPONDENTS 

Evidence Act (I of 1872), a, 92, Proviso (4)— 
Mortgage deed registered—Deed containing express 
term that payment to be made in a certain way and 
discharge to be endorsed therein—Subsequent oral 
agreement varying terms of deed to prove discharge, 
admissibility. 

It is always open toa mortgagor to prove that on 
a certain day he discharged the mortgage. But when 
in a registered mortgage deed there is an express 
term that payment should be made in a certain 
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way ‘and unless endorsed on the deed it should not tby arrangement between the:ple 
be regarded as payment at all, the mortgagor will defendant No.1 the latter refra 
not be allowed to prove discharge ofthe mortgage a th bal 
by subsequent oral agreement which ‘goes to vary P@ylug tne Dalance of the dec: 
the terms of the mortgage. bidding at the sale and allowe 

S. A. from the appellate decree of the -perty which was worth, accor 


Sub-Judge, ` Purta, dated January 29, fendant No. 1, about Rs, 1,500 1 


. 1988, oa to Ramnath as benamidar- oftth 
Messrs. Hareshwar „Prasad. Sinha .and ‘for Rs. 70. It was -agreed that 

R. K. Chaudhuri, for the Appellants. bearance on the part of defenc 
Mr. Havikar Prasad Sinha for:-Mr. Saiyid should be regarded 88.a complete: 
Hasan, ‘for the Respondents. of the mortgage.. Both the Oot 


Harries, C. J—This is « plaintiffs’ have accepted the «defendant's 
appeal against concurrent decrees of the the :facts-and have held ‘that the 
Courts below passed in favour of the -was discharged, In second -ap 
‘defendants. Jt appears that defendant ever it has been urged that no 
No. 1 and‘his ‘cousin Zalim owed a sum -dence was admissible ofthis s 
of Rs. 400 ‘to one Darsan Mandal. To pay agreement -which Iédto the 
‘off this sum each of them borrowed Rs, 200 ofthe mortgage. Reliance has b 
from‘the plaintiffs, and on October 21, upon s. ¥2, Proviso (4), Evi. 
+1998, defendant No.1 and Zalim each that proviso is in these terms : 
executed mortgage bondsin favour of the “The existence of any distinct sub: 


plaintiffs. By-these:bonds,they mortgaged nolan re Born pF ge Rr 
their respective shares in:certain holdings. except in cases in which such ` coms 


The landlord of defendant No. 1 and Zalim or disposition of property.is by law 
obtained a rent decree against both of bein writing, or has been registered ; 
‘them ‘andin due’ course put the property ep ae eas eines the time being as to 
to sale. ‘This was part of the property 
covered by the mortgages executed -by The plaintiffs contend that defe 
‘defendant No.1 ‘and Zalim. On May 8, 1 in‘this case has sought to. prov 
1935, the property was.to be -put up -for ‘wagreement::rescinding or -modi 
gale in satisfaction of the rent decree,’the “original agreement :or..contract 
-decretal amount being ‘Rs. 93. On that ithe parties. ‘The‘mortgage-was 
day defendant No. 1 paid Rs. 45 in part tion required bylaw to’bein w 
“‘gatisfaction of the decree and obtained an ‘was in fact registered. That be 
adjournment of the sale to June.3, 1935. is urged that no oral agreemen 
On -June 8, 1935, the property was put proved varying the terms of that 
up for sale and purchased by one-Ramnath, On the other hand, it is argue 
a relation ‘ofthe plaintiff, for Rs.:70. In respondents that ditiis „always 
August 193) Ramnath . took delivery .of «:mortgagor:to prove:discharge:ors 
possession of the property. In the year ofa ‘mortgage “by “oral -evidenc 
1936 the plaintiff brought two mortgage “ always’ open'to a mortgagor ‘to 
suits, one against Zalim and the other on a certain day he paid’ the sum 
out of which this appeal arises against the mortgage. Such isnot evjd 
defendant No. 1.°.Zalim’.did not contest .subsequens oral agreement vi 
the suit and allowed-it to be decreed terms of the mortgage. -In the pr 
ex parte. Défendant No. l ‘however hotly however defendant No..1 ‘cannot 
contested tié-suit brought against: him and ‘discharge of this mortgage -witho 
alleged that-the mortgage ‘had ‘been fully -anoral agreement varying one 
gatistied and discharged. express terms of this - contract 
According to defendant No.1, the mort- mortgage itself there is a stipula 
age was! discharged by .an ‘arrangement payment and discharge'and that t 
entered into -between the parties. As I these words:: l 
have stated“earlier, the holding.in:. question “And whatevenmoney.or interest .I w 
em gent case. was ‘béing put*up for -this bond will be ' first set off towards . 
>in the. pre dord j , Tare compound interest and after this set ofi 
sale by:the:landlord in .execution of a rent terest and compound interest the remai 
wdeeree. ‘Partof that decree had :been set off towards the principal, that is to 
satisjed and adjournment of ‘the -sale ment will beset off towards principal ‘ao 


l a T eee akada a dues towards interest and com j 

obtained. ign aee oat e June remain unpaid. The pavneee kare 
13,1935, to pay the balance ofthe decree I will at once write and get it written 
«amounting “t0-:some ‘Rs. 48;-but -it is said” of this bond. I will - not :raise -an 
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(regarding payment) without its being endorsed on 
the back of the bond, That is to say I will not 
produce anyreceipt or evidence of witnesses re- 
garding plea of payment. If I produce it, it will be 
deemed useless and incorrect.” 


In short there is an express term in this 
mortgage that payment towards either 
principal or interest could only be made 
in & Certain way, and unless endorsed on 
the mortgage it should not be regarded as 
a payment at all. In these circumstances 
is it open to the mortgagor to attempt to 
prove discharge or satisfaction in any other 
manner? Aslong as this term remains 
‘payment can only be proved by endorse- 
ments on the mortgage bond. What de- 
fendant No, 1 now seeks to do is to establish 
-that the mortgage has been discharged’ by 
‘reason of a verbal agreement which is 
in conflict with the express terms of the 
mortgage. Until the term as to payment 
in the mortgage is varied, a transaction 
such asis put forward by defendant No, 1 
‘Gan never amount to a discharge, In my 
View the whole case of defendant No. 1 
depends on a verbal agreement which 
modifies and varies the terms of this 
written and registered document, No such 
Variation or modification is admissible in 
evidence unless it has been made by a 
written and registered document. In my 
‘judgment the Courts below should not have 
admitted oral evidence in this case to prove 
the agreement alleged by defendant No. 1 
which amounted to satisfaction of the 
mortgage. Once any evidence of this 
agreement is excluded, then there is noth- 
ing to establish satisfaction of the mortgage. 
All that remains is the fact that Ramanath 
purchased the property and that defendant 
No. 1 neither paid the small balance of 
the decree nor bid for the property nor 
interfered in any way with Ramnath’s pur- 
chase. There is even nothing to show that 
Ramnath was in any way benamidar of 
the plaintifis. Unless the evidence which 
I hold is inadmissible, is admitted the 
case made by defendant No, 1 that 
he has discharged the mortgage wholly 
fails, 

The result therefore is that this appeal 
must be allowed and the decrees of the 
lower Courts set aside. I would pass a 
mortgage decree in favour of the plaintiffs 
for the principal amount together with 
interest atthe rate of nine percent. par 
annum simple from the date of the mort- 
gage tothe end of the period of grace. 
Three months is given to defendant No. 1 
to pay the sum due, After the expiry of 
the period of grace the amount due will 
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carry interest atthe rate of six per cent. 
per annum simple. I would direct that 


- each party pay their own costs here and 


in the Courts below. 
Fazl All,J.—I agree. ° 
D. Appeal allowed. 


ad 


ALLAHABAD HIGH COURT 
Oivil Miscellaneous No. 7 of 1939 
October 3, 1939 
BENNET AND VERMA, JJ. 
BALDEO SAHAI AND ANOTARR— 

A PPLIOANTS 
VETSUS 
SHIVA DATT SHARMA. AND AanoraeR 
—OPPOSITS PARTY 

Contempt of Court—Defendant’s written statement 
containing defamatory matter regarding plaintiff's 
son—Plaintt]f applying to Court for striking out 
these matters —Notice on defendant, by plaintiff's 
son, demanding payment of damages within certain 
time orelse he would institute action for defamation 
Application and notice held no contempt of 

ourt. 

Where in a suit the defendant files a written 
statement describing the plaintiff's son with ẹ& 
‘defamatory and abusive epithet, and the plaintiff 
makes an application to the Court for striking out the 
defamatory epithet and his son serves a notice onthe 
defendant demanding payment of damages for 
defamation within certain time or that an action 
would be brought for defamation, the application 
and the notice do not amount to contempt of Oourt. 
159 Ind Oas. 193 (1), distinguished. 


Mr. Brij Lal Gupta, for the Applicants. 
Mr. N. U. A, Siddiqi, for the Opposite 
Party. 


The Government Advocate, for the Crown, 


Bennet, J.—This is an application, pur» 
porting to be under the Contempt of Oourts 
Act, brought by Baldeo Sahai and Sumat 
‘Prasad against Shiva Datt and his father 
Ram Swarup. Pt. Ram Swarup, opposite 
party No. 2, has brought a suit for posses» 
sion of certain land and removal of cone 
structions against the applicant Baldeo 
Sahai. The applicant filed a written state- 
ment in which he alleged that the suit had 
been brought at the instance of Bhagwan 
Das, brother of the plaintiff, and of Shiva 
Datt, opposite party No. 1, son and patrokar 
of the plaintiff, and he described Shiva Datt 
as awara. On March 27, 1939, Ram 
Swarup, opposite party No. 2, filed an appli- 
cation for this word awara to be struck 


„out and asking for an apology and stating 


that on failure of an apology proceedings 
would be taken, On April 5, 1939, the 
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Munsif- passed an order stating : = 
, ““The. defendant's Vakil has stated that the word 
atvara, be substituted by: the; word awaragard, 
-which simply means an aimless wanderer. while 
awara might also mean a vagabond. Let the amend- 
ment be made and filed.” 


On April la, 1939, Shiva Datt karma, 
opposite, party No. 1, sent a notice to 
applicant No, 2 who is the Counsel for appli- 
cant No. 1 in the civil..suit. This notice is 
to the effect that the use of the word awara 
in the written statement: filed, by. applicant 
. No. 2.was without justification and defa- 
matory, that Shiva Datt was an Insurance 
Agent of the Hindustan Co-operative Insur- 
ance Society Ltd.,at Caleutta.and .that the 
words would affect: him - in E business. 


z" be 


$27 


wall ote action nme you in soem 
waThe préséat'appli¢ation d Claims that K Doth 
phe application, to, “strike out , Yaar WO 
ward. ‘made,,in. ‘the Court -of the a ey 
‘and: thenotice constitute contempt* ‘of Court 
‘Ly Tegard’ td, the civil, Buit. ` “Now. a5 régards 
the “application ‘ta the Munsif, the ‘Munsif 
iis empowered . tader ONE T: 16, OiviLP; C., 
ito.strike : outs. veeaeaty bi ins the ae 


DUS i 


Mrasimade. to ‘the: Munsif: within the: juris- 
‘diction'‘of the Mungif. We donot ‘think that 
‘any Contempt of, “Court: arises trom,,such ;an 
application to the Muneif, “In regard to the 
notice, _ledérned: Counsel’ “stated that he had 
öre’ ‘authority ` for the: “proposition, ‘that is, 
Rajendra Singh v. Uma Prasad (1). ‘Now 
this, ruling was in a very, different. case, 

Theré was a suit ona mortgage execiied 
by- the. decéased father: of—the minor.:de- 
fendant in. favour of the deceased: father 
of- the plaintiff; The. usual plea.was taken 
in para.. 9- of the written statement:.that 
the. .mortgage. -was-.not’ binding -oq the 
minor because it was: tainted with im- 
morality. - After the issues had: been settled 
‘and -tae plaintiff s evidence had closed and 
the :defendant’s evidence had begun;.a 

-notice.- was sent by_-the + plaintiff. to -the 
‘defendant's guardian.: ‘The notice ‘quoted 
para. 9 of the written statement. in full-and 
stated that this was: defamatory. of the 
plaintiff's. deceased father and lowered his 
reputation in the estimation of his fellow- 
‘men: and: statéd that, unless an unqualified 
apology and.withdrawal- was sent. within. -a 
-week and Rs, 10,000 was: paid as. damages, 


-getion-would be. ‘taken i inthe Civil and Crie 
-Q) A: 1 R 1935.. All. 117; 159 Ind. Cas.. 193; 57, A 
573; (1935) A L J 29; 1935 AL R1083:8 R A 404. ` 
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“miðal ‘Gourts..” Tt iè cle ar that. à “distin ction 
is to.be.drawn between. tbat. Case: and: the 
‘present casei because the Notice in: the- Tule. 
ing required that thé pled of the* mortgage 
being invalid because of immoral consi- 
-deration was to be withdrawn. In the’ pře- 
sent case there is nothing in the, notice 
‘asking that arly action should be taken’ in 
the’ conduct of the civil suit. “The presènt 
‘notice is’ merély ‘the usual notice” which is 
given as a ' preliminary, to flinga suit for 
damages- for libel ‘The _Tuling', itself, on 
p. 32 distinguishes the case ‘in the ruling 
from such cases; 

“Learned Counsel for Dr.. Misra has cited before 
us some English cases in which it has been-held 
-that-in cases of libel-or defamation ‘it is not objec- 
.tionable. to serve notice on. the offending party giving 
him dn opportunity? ‘to withdraw, the defamatory 
“words and- threatening tó -take légal šteps against 
: him if he fails to.do 80. ‘Stich casés- obviously stand 
-ọn quite a different footing. -We-are not here dealing 
“with. the case of a private defamation. . The present: 


“cage is one where an attémpt _ was made. to. put pres- 


sure on the defendant to’ withdraw a plea which had 
been taken -in- the written-sfatemént; duly filed ‘in. 


‘Court, which was the subject of consideration by the 


Subordinate. Judge of Dehra, Dun. We. think there 
oan. be no doubt that such an. action amounted to a 


dirèct interferéncė with the administration of justice 
in preventing the defendant:from 'préssing-his defence 
and putting: forward the plea , which. might, if esta- 


taken in regard to the civil Buit. 


blished, prove. fatal to the suit; and- in that way 
an indirect ‘attempt was made’ to exclude, the plea- 
taken on behalf of the minor from the, consideration: 
of the Ooùurt.™= ` ` -~ - 


As the’ Taling itself: clearly- ‘distinguishes. 
a-case like the: preaént from the cases in ‘the 
ruling we do not think that the ruling © can 
bé cited - for' a Cage” like the present. Tt. 
appears ‘to us that ia the présent Case “the 
notice ` did “not | ‘require: any’ action to be 
On’ the 
otber hand, the ruling did require the with- 
drawal of a plea ‘which’ was a most mate- 
rial plea in tie civil suit. To. put- pressure 
on a party, tò withdraw a plea in a ĉivil 
lite & | d ifferent’ matter from a“notice 
stating’ that a suit for efamation or libel 
will be brought. The notice in. fact had 
béén given after the Munsif had passed his 
order directing the substitution of the ‘word . 
awara. Learned Counsel for the applicant 
admits that the opposite party would be 
within their rights in bringug this suit for 
jibél and that the. bringing of such a suit 
for libel, would not amount’ to. ‘contempt `of 
Court. -Heis not able to explain how the 
notice-for such a.suit could amount to con- 
tempt of Oourt if the filing of tre suit itself’ 
would not amount to contempt of Court. - 

; Learned Counsel asks us to draw. the prè- 
sumption that the notice was ` not. bona fide. 
and that the-suit for libel would not be filed. 


woe 


` 
- 


wo ° 
for any other motive except to bring pres- 
sure on the applicant ` in thë preseñt civil 
suit. There. is no ragin why, such | apre- 
sumption should ì ġe drawn.. Where 4 word 
has been used which’ the. user himself, has 
witlidra wn. i in the Court of the. Munsif thete 
is no reason tó suppose that a suit for de- 
famation iu regard to. that „word is inspired 
‘by any. other. motives than ‘the, lisual motives 
fora ‘suit for defamation:.. We ‘consider-that 
no case has been made out: imdér the Odn- 
tempt’ ‘of Courte ` Act and, accordingly we 
` dismise this: application with costs. ria 
i vérma, J. - -I entirely. agree, A Hindu 
son‘is' ‘entitled tò ‘impugn’ alieriations made 
by the father, and one ‘¢ ‘Of the: grounds cn 
which ‘he ean imipugi, Such -aliehation iB 
the ground that, the consideration ` ‘for the 
aliénation 3 was.. taidted with imaidrality. 
Such a plea, if established, is fatal: to the 
case of the alienee, ‘and is thùs a` Material 
pleg.. The plea, taken i in parà. 9 of the write 
tèn statement, in Rajendra Singh, Y. Uma 
Prasad (1 t); was a Plea of that nature. But 
a statement that the Plaintiff's guit, which 
according to. the defendant, is falda, ‘Has 
been instigated by” the plaintiff's 8 Sod; and 
‘the use of abusive, epithets. about the plain- 
tif s son, donét in: my opinion constitute a 

pe recognized in law. - 


D > Application dismissed, 


pit oas’ ths 
A ' ` 





* BALCUTTA ich COURT 
— Civil Appeal No, 263 of 1938 
: J aly: 4, 1939 
R. 6: -WITTER AND, Mosdimmap, AKEAM, EPA 
MANUATHA PAL CHOUDHURY’ AND: 
oTaERS—Jt H DGMENT-DRSTORS— APPELLANTS 
-` versus 5 
‘SARADA PROSAD NATH; ‘DRORBE-HOLDEE 
K AND oTHERE—- RESPONDENTA. 

‘Civit Procédure Code (Act V of 1908), s8. 47, 39> 
Application: for - transfer of decree, tf falls under 
a. 47-—Objection opposing such - application, whether 
comes under 8. 47-—-Order, on such objection—Appeal- 
ability—Objections under 8 47, if can be taken at añy 
stage—Discretión under’ 8. 39 to be exercised Jude 
ciali ~ 

ee application: for oe of a decree, 40 the 
Court which passed the decree, i ig one relating to. the 
execution of thé ‘decrees’ and comes under ¢ 8. 47, Civil 
P. ©., and an objection by a judgment- -debtor to such 
an appligatich isan-objection which can come within 
Ba 47. The, hing eee eda to egó- 
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“the Court in'the matter of transfer, 


67 


A ‘judgmént-debtor can prefer objections under 
Be 41, Civil P. 0., at any stage of the execution pro- 
céadings: ‘Those: objections. have to be determined 
on: their merits, unless.a particular objection had 


- been adjudicated upon by the Court earlier, or unless 
- the _judgment-debtor i is debarred from agitating the 


particular objection. Where the objection, thatthe 
decree ought not to. have besn transferred to other 
Gourt as the judgment-debtors, had properties within 
the jurisdiction of the Court which passed the decree 
sufficient to satisfy | the decree, had not been adjudi- 


cated upon ats previous stagé of the proceedings 


and the order of transfer was made ez parte, an 


"Without giving the judgment-debtors an opportunity 
“to contest the 


decreé-holder’s prayer for transfer, 
the. Oourt ought to. consider the objection on its 
merits, [p. 70, col. !.] 

- The ‘whole of s. 39, -Oivil P. 0.,'gives a discration to 
That discretion 
must be judicially exercised. [p. 70, col. 2.] 


"OL A. a#ainat the order of the Sub-Judge, 
Nadia; dated July 5, 1938. 


"Messrs. ‘A. N. Bose and Hemanta Kumar 


Bose; for the Appellants. - | 


: Messrs, B, Bagchi and Binayak Nath 


Banerjee, for thé Respondents. 


.. Sudgment—This appeal has been pre- 
fered, by three. of the judgment-debtors, 
namély | Manmiatha . Pal Choudhury, Amiya 
Pal Ohoudhury and Ranjit, Pal Choudhury, 
and, is . directed, against un order of, tne 
‘Subordinate Jüäge. of Nadia, dated J uly 5, 
1938, ‘A -préliminary ‘objection has been 


‘taken, that no appeal ies against, the order 


‘complained, of, A rule howeyer in the alter- 
native was issued by.this Court. In order 
to. decide not only the question ad to wnee 


ther, the. appeal, is. competent or not. but 


alsd the. appeal on the merits, the following 
facts are necessary. 
„Qne Ji agannath Khan and others, whom 


We. éhall heréafter call the Khans,. took a 


loan. of Rs. 1,80, 000 from the Faridpur 
Loan office in | the year 1924. They exe- 


cuted a mortgage bond by which 


tougies Nos. ge and al the Nadia Oallec- 


“torate as also other Dordi were hypothe» 


‘cated. In 1931 the said Loan Office institute 
éd a suit on their mortgage in the Original 
Side ofthis Court. A preliminary décree 
Was passed, on | July J» 1931 and the final 
decrée on’ January 9, 1933, This decree 
was put into execution, and at the execu- 
tion stage the judgment-debtors wanted 
time to pay op the decretal amount. 
There was al agreement between them, 

and. the Loan Office by which time was 
given | to ‘phe former, to pay up the decretal 
‘amount on ‘their giving as further security 
for the decretal amount three decrees for 
rent ‘which they had “already obtained 
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against. their tenants as also the growing 
rents. This agreement was ‘given effect to 
by the order of the Court dated December 
- 5, 1934 and thesale of the mortgage proper- 
“ties was postponed. The judgment-debtors 
“however could not pay up the. decretal 
amount within the extended period with 
. the result that the sale was held. At the 
sale which: was held on February 27, 
-1937 the respondent Sarada Prosad Nath 
' purchased the properties, It is not disputed 


i 386 441 
that he purchased touzies Nos. -g7 and ae 


of the Nadia Collectorate, but at one stage 
there was the question as to whether he 
had purchased the rights of the Khans to 
the rents which accrued in their favour 
up to that date from their tenants who 
held lands in the said two touzies, For 
the rents which accrued up to the year 
1936, the Khans instituteda suit against 
their tenants who are ten in number, 


three of them are the Pal Ohoudhuris, ` 


the appellants before us, The rent suit 
was decreed on April 15, 1936 for. a sum 
of Rs. 26,8¢4. Barada Prosad Nath claims 

‘that by reason of his auction purchase on 
February 27, 1937 the right to this rent 
decree has also vested in him. This rent 
decree was obtained. in the Court of the 
Additional Subordinate Judge of Nadia, 
in respect of a patni tenure situated in 
the District of Nadia, which was held 
by the defendants in the rent suit, under 
the proprietors of the aforesaid touzies. The 
respondent Sarada made an application 
before the Court of the Additional Subordi- 
nate Judge of Nadia who had passed the 
decree for being substituted in place of the 
decree-holders, the Khans, This applicae 
tion was granted by the learned Subordi- 
nate Judge. An application for review 
was made by the judgment-debtors but 
that application has been dismissed. The 
question whether Sarada is-entitled. to be 
substituted in place of the original decree- 
‘holders, namely the Khans, is now finally 
concluded between the parties to this 
appeal. It is accordingly, as has been cone 
ceded by Mr. Bose for the appellants, no 
longer open tothe parties to raise the said 
question. 

' The question involved in this appeal 
rests on the following facts. On March 10, 
1938 Sarada Prosad Nath made an appli» 
cation for execution of the said rent decree 
in a tabular form before the Additional 


Subordinate Judge, Nadia. This was nume 


bered as Kent Execution Case No. 5 of 1938, 
In column 2he gave the names of the 
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judgmentedebtors, ten in number. In 
column 7, the amount due to him under 
the aforesaid rent decree is stated. In 
column 9 he stated that he wanted to 
proceed against seven out of the ten judge 
ment-debtors, the last three being the 
appellants before us. In column lti he 
prayed that 

“orders may be passed for transmission of a certi- 
ficate of non-satigfaction tothe Subordinate Judge's 
Court, Alipur, District 24-Perganas for realization of 
the amount due on this decree.” 

In this tabular statement the place of 
residence of the three judgment-debtors- 
appellants is etated to be within the Dis- 
trict of Nadia, With regard to some of the 
other judgment-debtors, it is distinctly 
stated thatthey reside within the jurisdic- 
tion of the Nadia Court, but with regard 
to some others their places of residence 
are not given. Itis, however, not stated in 
the application that any of other judgmente 
debtors resides within the jurisdiction of 
the Alipur Court. On the samegday, March 
10, 1938, the Court registered the said 
application, and directed the matter to be 
put up on March 12, “for the preparation 
of the certificate and for orders.” On 12th 
an order was passed transferring the decree 
to the Court of the Subordinate Judg 
Alipur, for execution. 


These proceedings were ex parte proceeds 
ings. No notice was issued to the judgment- 
debtors when the order for transfer was 
made, and the judgment-debtors had accor- 
dingly vo opportunity to come and contest 
those proceedings for transfer. On April 
5, 1938, the judgmentrdebtors appellants 
before us, however, filed an application 
before the Additional Subordinate Judge, 
in the Rent Execution Case No. 5 of 1938 
which was the casein which the order for 
transfer was made. This application was 
headed, as an application under O. XXI, 
r. 16 and 8, 47, Civil P. O: In this application 
the facts are stated in some detail, and 
the Court was asked, amongst other things, 
in para. 25 of the said application, to recall 
the order transferring the decree for 
execution tothe Alipur.Court. This part of 
the case was placed. upon -two grounds 
which are grounds Nos. 5'and 9 namely 
that the decree-holder. got the order for 
transfer and the certificate of non-satise 
faction from the Oourt fraudulently.. and 
without any notice on the judgment-debtors, 
and that in any event, the order of trans- 
fer ought not tohave been made, as there 
was property -of the judgment-debtors 
within the jarisdiction of the Nadia 
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Court, vshich was sufficient to satisfy the 
said rent decree, . 

The scope of this application was however 
wider. By the application the judgmente 
debtors wanted the Court to revise its 
previous order by which the respondent 
Sarada was substituted as the decree-holder 
in the place of the original decree-holders, 
namely the Khans, and for this reason the 
application was headed as one under 
O. XXI, r. 16 also. Another ground runs 
thus: “for that the application for execu 
tion is bad in law and is otherwise not 
maintainable.” Analyzing this application 
it comes tothis: The judgment-debtors 


said firstly, that the respondent ought not to. 


have been substituted in place of the ori- 
ginal decree-holders, their ground appar- 
ently being that he had not purchased 
the said rent decree; secondly, that the 
order of transfer which had been made 
by the Court on March 12, 1938 was nota 
good order, ought to be set aside by the 
Court itself, and the decree recalled from 
the Alipur OQourt and thirdly that the 
execution should not be allowed to be 


proceeded with as the application for exe . 


cution was defective and otherwise bad. 
After this application was filed, the learned 
Additional Subordinate Judge in whose 
Court this was filed, registered it as a 
miscellaneous case and directed notice -to 
be issued on the respondent. Thereafter 
the Additional Court of the Subordinate 
Judge, Nadia, was abolished and the 
business of that Oourt was taken over by 
the permanent Subordinate Judge of that 
place. The permanent Subordinate Judge 
dealt with this application finally by his 
order dated July 5, 1938. He held (1) 
that the question relating to the substitu- 
tion of the respondent cannot be re-opened, 


(2) that as the application filed by the. 


appellants on April 5, 1938 purported to 
be under s. 47, Civil P. O. that application 
was not entertainable by him, and it 
could only be entertained by the Alipur 
Court which was then executing the decree, 
it having been already transferred to that 
Court, and (3) that even if that part of 
the said application which asked for re- 
consideration of the order of the Additional 
Subordinate Judge dated March 12, 1938 
be considered as an application for review, 
he could not entertain the same as no 
notice under the provisions of O. XLVII, 
r. 4 of the Code had been issued by the 
Additional Subordinate Judge who had 
passed theoriginal order. He accordingly 
rejected the said application. 


This appeal has been confined only to 
that part of the said order dated July 
5, 1938 by which the learned Subordinate 
Judge refused to reconsider the order of 
transfer made by the Additional Subordi- 
nate Judge on March 12, 1938. A preli- 
minary objection has been raised by the 
respondent to the effect that no appeal lies 
to this Court. The objection is founded on 
the ground that the learned Subordinate 
Judge refused the application which, in 
essepce, was an application for review, 
The argument is that the appellants. in 
essence, asked for a review of the order 
dated March 12,1938. So far as this part 
of the case is concerned, it was treated by 
the Subordinate Judge as an application 
for review and was refused by him on the 
footing that it was not entertainable by 
him. We will have to consider whether 
this contention is correct. In the first place 
the application in question does not pur- 
port to be an application under O. XLVII, 


'¥. 1. The judgment-debtors said in this 


application that the said order was passed 
ex parte and it was a wrong order on the 
ground amongst other that the order for 
transfer was made not. in compliance with 
the provisions of cl. (6) of s. 39, Civil P. U. 
The question therefore depends upon the 
question whether an application for trans- 
fer of a decree, to the Court which passed 
the decree, can be regarded as an applicae 
tion relating to the execution of the decree, 
and secondly whether an objection by a 
judgment-debtor to such an application 18 
an objection which can come within the 
purview of s, 47 of the Code. In our judg- 
ment, the application comes under s. 47 of 
the Code and the judgmentedebtors rightly 
headed their application as an application 
under s. 47. When an application for trans- 
fer is made tothe Court which passed the 
decree 

“that Court does not function merely as a sort 
post office for receiving the application for trans- 
fer of the decree and for transmitting them to the 
Court, within whose jurisdiction immovable pro- 
perty sought to be sold is situate, for execution ; 
Sreenath Ohakravarty v. Priya Nath (1), at p. 846.” 

An application for transfer of a decree 
passed by a Muffasal Court is a step-in-sid 
of execution. By that application, the decree- 
holder asks the Court which passed the 
decree to assist him for the purposes of 
carrying further proceedings to realize his 
decree, An application for transfer is 
accordingly an application relating to execu- 


(1) 58 Z 832 (846); 132 Ind. Cas, 149; A I R 1931 Cal. 
312; 52 O L J569; 350 W N 77; Ind. Rul, (1931) Cals 
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tion of a decree. The Court to which the 
pplication’ ‘for’ transfer js’ made ‘does’ “not 
mérely function as a post office but ‘it has 
judicial dutie ies fo Perform, “If is requited by 
statite to ‘ exercise judicial ‘discretion.”* An 
objection Taised | “by ‘a ‘Jjudgment‘debtor 
opposing the'trahsfer will bean “objection 
relating fo “execution of the’ decree.” “The 
words “relating to execution of the déecreé™ 
used “in s. 47; are ‘wide enough to’ Cover: the 
case. “We accordingly hold that the ‘order 

which has been parsed by the Court is an 
order coming within ‘the scope ‘of 8. 47 ‘of 
the Code, ‘and the appeal before us is comis 
petent. “Thè view which “we, ‘dre taking is 
supported -by the déGision in ' Bhabani 
Charan Dutt’ vV. Pratap Chandra ‘ Gho rahi (2). 
In this view of the’ matter the’ rule“ issued 
by, this Court is discharged on the ground 
that an appeal’ lies to’ this Court. | 


We will’ now deal with ‘the merita of, = 
"We have already | held ‘that’ that , 


appeal. ` 
part. ofthe objection ® Taised by th è` appel- 
lants’ which relates to’ ‘the’ “transfer. of the 
decree i is’ an “objection which“ comes within 
the” purview of Be 47° Ti is an established 


ei te 


tee. Sxecuticn g epee py piper ot 
have «to! ‘be determinéd ‘on. their" merits, 
uñlėsg “a particular” ‘objéction” had ‘been, 
adjudicated ú upon ‘by the ` Court earlier, OF 
unless“ the’ judgment-debtor’ is debarred 
fiom: ‘agitating: the particular ` objection, by, 
reason ` of. “the” principles ‘laid ' ‘down in’ 


Muni gal. 'Pershad Dichit iy, ` "Girija Kanta ` 


Lahiri (3). ‘The particular objection, namely 
that the ‘decree’ ought: not to have bei en trans: 


ferred tothe Alipur Court 88 the judgment. 
dè btors Bad | properties within’ the” jurisdice 


tion; ‘ot! the: N adia Court, sufficient to batisty 


the’ ‘decrees had’ not: ‘been ` ‘adjudicated ` upon ` 
at” a previous ‘stage’ of, the: proceedings, 


nortan the principles formulated i in M ungal 


Pershad, Dichit v. Girija Kanta Lahiri (3), 
be ‘Applied; “for. the” “order ‘of;transfer made . 


on; March: 12: 1938; >was made exparte; and 


without: giving the’ judgnient-dé abtors “an 


opporttinity“to" contest. the decreé- holder's 
prayer, for transfer “The ‘learned Bubordi- 


ser tg 


lar. statement on the basis. of which. a 


order for transfer : ‘wag. made, it was, not 


stated.- that -any of. the, judgment-debtors. 


resided within, the. jurisdiction of the Alipur 


(2).8 O W N.575, 
OR 8 Ol; TA: 123; 110. D R 113;. 


‘4 Bar, -248 
{P} g). BER Di bY, ; 
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= for making'the’ order of ‘travefer. 
39 indicates that : 
the” Court, which passed ‘the “decrse must . 


187 16 


Court. “The application for transfer accor- 
dingly did ‘not- ‘purport to ‘be *on ‘the 
ground mentioned in cl. (a), 8, 39, Civil 
P.O. The application ‘for transfer , wae 
apparently’ made under cl.’ ($) of ‘the said 
sectién: “But the ‘whole’ of 's. 39 gives: a 
diéGretion’ to the Court in the’ ‘matter’ of: 
transfer. That discretion must be judicially 
exéicised.” Tf the’ ‘application for transfer i ib, 


t erdt 


within its’ ae sufficient, to nA 
the decree, 'Tf' the ‘Court | ‘gomes fo the 


conclusion that the judgment-debtor has’: 


property: ‘within ita’ jurisdiction sufficient 
to: satisfy ` the’ ‘decree,’ ‘ordinarily it ought 
not ‘to transfer’ the“: decrée ‘for’ execution 
by another Court. Even if the Court comes | 
to the’ conclusion that ‘the propertics within 


its “jurisdiction ‘are: sufficient to “Batisfy the - 


decree, in special circumstances’ notwith- 


standing “that ‘fact, the’ Court may transfer — 


a 


$ 


the ‘decree ua execution 'to another jurisdi- | 


ction for. ‘el. E dy" of | Be 39. “ig sufficiently. 


comprehensive: but” in “the ‘last’ mentioned l 


case the ‘Court * should: ‘Tecord ` its reasons 
In’ any 
view of- the ‘matter, a. 


apply’ its’ “mind `$ othe’ matte r ‘when 1 an” 


application has. Deon made “by” the decree: 


hdlder for transfer of the ‘decree’ to another 
jutiediction for execution, and exercise ‘its 


discretion vested. in it Py that ‘section ` in a. 


judicial: manner. From’ the orders of the 
Court below a8" ‘récorded on March ‘10, 
1938 and March 12; 1938, “it: appears “that 
the” “ Court” in this” 'çag6 “did not’ apply its, 


mind to the matter at all and ‘did not cons l 


sider at all that’ it‘had ‘a’: ‘discretion to, exe- 
oise.. 
thé order dated July 5 "1938. ‘which ‘deals. 


with the’ qitestion ` as to" “whether | the order.’ 


dated March 12,1938; ought t ó be" recalled 
ornot: = ` 
The order ‘which we propose to pass is 


. this that the” casé should ` ‘go back to the 


Subordinate Judge ‘at Nadia’ to allow the'’~ 
parties to” leád ‘evidence: bearing‘ ‘on. ‘the’ 
quéstion as tò ‘whether’ the’ judgiment-debtors - 
against whom: the ; ‘decreé-holder ‘wants: to. 


f preceed have or have not’ ‘properties within’ 


the jurisdiction’ of the Nadia Court sufficiént 
to” satisfy. the decree. ‘Tf’ ‘the ` Oourt finds 
that there are properties within “the ` juris- 
diction of the “Nadia ` Court sufficient to” 


| satisfy the’ decree; it will’ ‘eonsider- whether | 


a case: has -bégn ‘made’ out for transfer in. 
view of the provisions’ of, ¢l. (a) of s: 39?" 


* Civil PLCs If it, comes to ` ‘the’ conclusion” 


fe? SAV ey 


ł 


‘We accordin gly set aside that part of 
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that the properties within its jurisdiction, 
are suffifient to satisfy the decree, or no 
other reason exists. for granting. the appli: 


cation for: transfer, it will recall its order- 


dated March 12, "1938, and in that event 
recall the decree, from the Oourt of the. 


Subordinate Judge at. Alipur where exes. 


cution proceedings are pending. . Pending 


this enquiry by the Court of the. Subordi-. 


nate Judge, Nadia, the attachment effected. 
by the Alipur Court will remain in force. 

But further proceedings in the Alipur Oourt 
are stayéd pending. the. final determination 
of the question for which we remand. the 
matter to the lower- Court. 
allowed, the order of the lower Conrt is -set 
aside and the case remanded to that Oourt. 


Costs cf this appeal will’ abide the result,., 


hearing-feés three gold mohurs, | 
5, n OS Case remanded. - 


anemveentapnitetintatiaiiom $ 


_BOMBAY: HIGH COURT ` l 


| *Firet Appéal No. 109 of 1936 
January 19,1939 ` 
BRL UMON, O. J. ¿No ‘Loxor, J. 
RAGHUNATH- RAMCHANDRA ` ‘JERE— 
gar PLAINTIFP—APPELLANT © Be 
‘ 2 péepsus’ ` 
RAMOHANDRA NARAYAN JERE anp © 
 ‘OTHRRs—DePENDANTS——RESPON DENTS 


Hindu Law--Debts~Antécedent—Alienation. of 
ancestral property by father for antecedent debta— 


Son .impugning. alienatton— Burden lies upon him 


to prove that debts, were for” immoral purpose — 


Such burden not discharged—Whether if must’ bè 


shown that débt was'‘for legal necessity or family’ 
benefit—Epect of alienation upon: son's : liability: 
when it is sale and .mortgage, explained. 

A son is under ^a ’ pious obligation to pay his 
father's debt - which’ . is’ not immoral, illegal or 
Avyavsharika, But this’ does not ` empower thé 
father to-alienate his son's share-in the - ancestral 
property -except for a legal. necessity. -or for the 


benefit of the family or for the payment of an ante- , 


cedent debt ‘not incurred for immoral or illegal pur- 


poses. Once it is proved’ that there ‘was'an antace-- 
dent debt, genuinely-.independent of the sabsequent . 
transaction of alienation, or that the alienes inguir-.. 


ed and belidved' in good’ faith that “such a debt 
existed, and that’ the 
satisfying that debt, then the burden of proving 
that thè ‘antecedent-debt was ‘incurred for iminoral 
or -illegal purposes lies on 
the alienation.’ That burden is’ not discharged by 
merely showing: “that © 


ed 'that-the particular: antecedent debt was incurred 


for immoral “purposes or-was connected ‘with some ' 
act of immorality. If this iå not proved by“ the- 


son, then ‘it isnot necéssary to consider “ whether 


the antecedent debt ‘was incurred - for?” any’ legal- 


necessity or’ for the bénefit-of the: family: If the 
alienation challénged be “a, Bale,-it would not be 


setaside if a substantial portion of its considera- ‘ ° 


rere RAR INAN serer 
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The appeal is.- 


alienation was‘made for’ 


the sòm who im pugiis” 


the father- was ‘leading an ` 
extravagant and dissolute life, but it mugt*be prov- 
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tion- was re uired for a legal necessity or for the 
benefit of the family or-to pay off an antecedent 
debt which was not immoral or illegal, although 
the remaining ‘portion -was not s0 required. The 
material question to-be considered in such cases 
is-whether the sale itself was justified. If so, the 
sale will be upheld as a whole. But the case of & 
mortgage ‘stands on 8 different footing. If a. part 
of its considération is for ‘legal hecessity or for 
the benefit of the family or ‘for the payment of 
such; an antecedent debt as to justify the alienation, 
and the other part is not so, yet not being borrow- 
ed ‘for an immoral or illegal purpose, is such that 
the son'is under'a “pious obligation to pay it, 
then the formér alone Will be a charge on the 
son’s interést in the property, while the latter is not 
binding on the gon, as a mortgage debt, but only as 
an unsecured debt of the father. [p. 72, cols. 1 & 2.) 
[Case-law relied oj ` 


F. A. from the decision of the First. Olass 
Sub-Judge, Satara, in C. S. No. 21 of 1933. 


‘Messra..S, A. Desai, K. A. Padhye and 
R. R. Sabnis, tot the Appellant `" ; 

‘Messrs. S R. Parulekar and J.'S. Savant, 
for Respondents Nos.: 4 and 13, and’ 5 to` 4 
and '# to t2, respeçtivelý. 


toků rd J—This is an appeal from a 
decree òf the First Class Subordinate Judge 


of Satara dismissing the plaintiff's suit for 


partition’ against’ his father, defendant 
No.1, his grandmother, defendant No. 14, 
and twelve others to whom the ancestral 


` properties were alienated by_his father. He 


claimed .to Have those slienations set aside 
on ‘the ground that. they were not supported 
by, any “legal necessity ‘nor were they for 
the bënefit of the family and that they were 
due’ tő thé immorality of bis father. A pre- 
liminary objection was raised in the lower 
Court that the suit was bad for misjoinder 
of parties’ and causes of action, but that obe 
jection ` was overruled and the suit was 
tried “on its mérits. ‘As the alleged mise 
joiiider has not’ affected the merits of the 
case or the jurisdiction of the Court, the 
déciee ‘of the’ lower Court cannot be re- 
versed of altered in appeal on that ground 
by. reason , of the provisions of s. 99, Civil 
Po- and the appeal bas to be disposed of 
on ‘the merits. 

Defendant. No. 1 was born in 1895 and he 
married | the mother of. the plaintif in 1910 
when “he was about, 15° years of age. There- 
aftér he went to live with bis father-in- 
law, Govind,Ganesh Riswadkar, who was 
serving in. the” Policé’ Department. In his 
absence and during his minority, the family 
property was managed by. his mother’ de- 
fendant No, .14, with the help of her brother, 
defendeit, No. 2, Defendant No. 1 lived with 
his father=i n-law till 1914, when he, was 
transferréd to Goghav. Théreafter he began 


+ 
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to visit his village Ped off and on, and being 
dissatisfied with the management of the 
estate carried on by his mother and her 
brother (defendant No, 2), he filed a suit 
against them to recover possession of his 


property (Suit No. 109 of 1914). The suit was ` 


eventually compromised on November $, 
1914, and by the consent decree (Ex. 78) 
two lands were given by way of gift to de- 


fendant No, 2 as remuneration for his have 


ing managed his property during his 
minority. Two other properties had already 
been sold to defendant No, 2 and that sale 
also was confirmed by the consent decree. 
Two lands and a portion of the ancestral 
house were given to defendant No. 14 for 
her maintenance and residence. Even there» 
after defendant No. 1 lived fcr some time 
with his fatherin-law at Goghav, and 


finally returned to his village Ped in 1917, . 


It is alleged that he then fell into bad com: 
pany and began to dissipaie the property. 
It appears that between the years 1917 
and 19380 he alienated the bulk of his 
ancestral preperty. The plaintiff was born 
on February 2, 1918, and this suit was fled 
during his minority by his mother’s 
father, Govind Ganesh Riswadkar, as his 
next friend, who has challenged all the 
alienations effected by defendant No. 1 both 
before and .after the birth of the plaintif. 
The majer portion of the moneys realized 
by defendant No. 1 from the sale or mort- 
gage ofthe ancestral lands is said to have 
been taken by him for building a house 
constructing wells in two fields called Bhu- 
toba's field and Palashacha Mali, for pur- 
chasing an engine for pumping water, and 
for domestic needs, Though a good deal of 
oral evidence is adduced on behalf of the 
plaintiff to prove that his father was lead- 
ing a dissolute life, was addicted to drink, 
ganja and women, and was dissipating the 
property, no attempt has been made to 
connect any of the alienations directly with 
his acts of immorality. An attempt is made 
to prove that asa matter of fact no house 
was built by defendant No. 1 nor was any 
engine for pumping water actually pur- 
chased. Itis also pointed out that so much 
money musi not have been spent in sinking 
or constructing the wells, . 

The principles of Hindu Law as to how 
far a sonis bound by his father’s aliena- 
tions of the ancestral property are well set- 
tled. A son is under a pious obligation to 
pay his father’s debt which is not inimoral, 
illegal or Avyavaharika, But this does not 
empower the father to alienate his son's 
share in the ancestral property except for 


RAGHUNATH RAMOHANDRA v, RAMOHANDRA NARAYAN (BOM.) ` 


187 10 


a legal: necessity or for the beneft of the | 
family or forthe payment of an antecedent 
debt not incurred for immoral or illegal 
purposes: Asman Vaman Yadav F, 
Ganpat Tuka Ram (1) Once it ie 
proved that there was an antecedent debt, 
genuinely independent of the subsequent 
transaction of alienation, or that the ali- 
nee inquired and believed in good faith 
that’ such a debt existed, and that the alie- 
nation was made for satisfying that debt, 
then tke burden of proving that the ante- 
cedent debt was incurred for immoral or 
illegal purposes lies on the son who ime 
pugns the alienation. That burden is not 
discharged by merely showing that the 
father was leading an extravagant and dis- 
solute life, but it must be proved that the 
particular antecedent debt was incurred for 
immoral purposes or was connected with 
some act of immoratity: Bal v. Maneklal 
(2) atp. 69 and Shyam Narayan v. Suraj 
Narain (3). Ifthis is pot proved by the 
son, then it is not necessary to consider 
whether the antecedent debt was incurred 
for any legal necessity or for the benefit of 
the family : Shankar Narayan v. Tukaram 
(4). Ifthe alienation challenged be a sale, 
it would not. be set aside ifa substantial 
„portion of its consideration was required 
for a legal necessity or for the benefit of 
the family or to pay off an antecedent debt 
which was not immoral or illegal, although 
the remaining. portion was not so required. | 
As observed by the Privy Council in Ram 
Sundar Lal v. Lachmi. Narain (5) the | 
material question to be considered in such 
eases is whether the sale itself was Justified. 
If sc, the sale will be upheld asa whole. 
But the cáse of a mortgage stands on a 
different footing, Ifa part of its considere. 
tion -is for legal necessity or for the benefit 
of the family or for the payment of such an 
antecedent debt as to justify the alienation, 
and the other part-is not so, yet not being 
borrowed for an immoral or illegal purpose, 
is such that the son ie under a pious obliga- ` 
tion to pay it, then the former alone will 


(1) 40 Bom. L R 946; 178 Ind: Cas. 401; A TR1938 . 
Bom. 443: 11 R B 180. 
(2)34 Bom. L R 55, (69): 137 Ind. Cas. 717; A I R 1932 | 
Bom. 138; 56 B 36; Ind. Rul. (1932) Bom. 323. 
(3) 35 Bom. L R 301; 141 Ind. Cas. 509; A I R 1933 . 
P O 38; Ind. Rul. 1933) P C 19; 37 0 W N 293; 
64 ML J148; 10 O W N 137; 37 L W 277; (1933) | 
M W N.138 57 O LJ 49; 34P L R175 (P 0). 
(4) 34 Bom. L R £08; 140 Ind. Oas, 256; AIR 1932. 
Bom, 438; Ind. Rul. (1932) Bom.- 595, 
(5) 81 Bom. LR 803; 116 Ind. Oas, 605; A I R 
1929 P 0143; 51 A430; 330W N 699; 6 OWN 
10; (1929) A L J 561; 30 L W 24,57 M LJ 7; (1929) . 
M WN 463; Ind. Rul. (1929) P O 213 (P 0). 
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be a chasge on the son's interest in the 
property, while the latter is not binding on 
the son as a mortgage debt, but only as an 
unsecured debt of the father: Mahomed 
Ibrahim v. Shivlal (6). I will now proceed 
to consider the different alienations in this 
suit in the light of these principles, 

The property in suitin which the plain- 
tiff claims a half share by partition consists 
of twenty-three lands and one house des- 
cribed in the suchedule attached to the 
plaint. It is not disputed that the plaintiff 
is entitled to one-half share in the joint 
family property, 
advertently dismissed the entire suit in 
spite of the fact that the first five lands 
described in the schedule are not alleged to 
have been alienated to anybody and are 
presumably stillin the possession of defen- 
dant No. 1. The land at serial No. 7 (survey 
No. 494) and a portion of the ancestral 
house described at serial No. 24 are given 
to defendant No. 1’s mother (defendant 
No. 14) for her maintenance and residence 
by the consent decree in Suit No, 109 of 
1914 (Ex. 78). The plaintiff is entitled to 
his half share in these properties subject 
to the rights of defendant No. 14, Certain 
lands were alienated before the birth of the 
plaintiff and it is conceded in this Court 
that he is not entitled to challenge those 
alienations. Thus the only transactions 
which are impugned in this Oourt are those 
represented by Exs., 80, 83, 89, 95,97, 99 
and 8s and [ will now consider how far each 
of them is binding on the plaintiff. (After 
considering the evidence in respect of these 
transactions his Lordship proceeded.) The 
other alienations mentioned in the plaint 
are not now challenged, ard the result is 
that the appeal will have to be partially 
allowed and the plaintiff awarded his share 
in the light of the above findings. 

For these reasons we partiallv allow 
the appeal and declare that the plaintiff- 
appellant is not bound by the alienations 
effected by defendant No. 1 in favour of dee 
fendant No. 2 under the sale deed, Ex. 80, 
dated April 8, 1922, in favour of defendants 
Nos. 5 and 6 under the sale deed, Ex. 83, 
dated February 6, 1918, and in favour of 
defendunts Nos. 11 and 12 under the sale 
deed, Ex, 88, dated April 1, 1924. The lands 
alienated by these documents and the lands 
described at serial Nos. 1 to5in the sehe- 
dule attached to the plaint should be parti- 
tioned by metes and bounds and the plain- 
tiffappellant should recover possession of 


(6) 40 Bom. L R 381; 175 Ind, Cas, 939; ARI R 1938 
Bom, 295; 11 R B 1 (2). 


The lower Court has in- 
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his one-half share in them, The plaintiffs- 
appellant is also entitled to his onechalf 
share in survey No. 494 described at serial: 
No. 7 in the schedule attached to the plaint 
and the ancestral house described at serial. 
No. 24 in the said schedule, subject to the 
rights of defendant No. 14 under the cone 
sent decree in Suit No. 109 of 1914. As 
regards the mortgage in favour of defene- 
dant No. 13 under Ex. $9, dated August 1,. 
1930, we declare that the plaintiff-appel- 
lant is bound by the mortgage to the extent 
of Rs. 4,900 but the remaining considera- 
tion of Rs. 1,100 will not bea charge on. 
the plaintiff-appellant’s share in the mort» 
gaged property. We declare that the plain- 
tiff-appellant is entitled to one-half share. 
in the equity of redemption in respect of 
that property. The rest of the plaintif- 
appellant's claim is rejected. A preliminary 
decree for partition should be drawn up 
accordingly. The plaintiff-appellant shall 
pay the costs in both the Oourts of defene- 
dants Nos. 2, 3, 4,7, %, 9, 10,12 and 13 in 
proportion to the claim disallowed, and: 
recover his costs in both the Oourts from 
defendants Nos, 2, 5,6 and ll in proportion. 
to the claim awarded, Defendants Nos. 1 
and 14 shall bear their own costs, if any. 


B. Appeal partially allowed. 





ALLAHABAD HIGH COURT 
First Appeal No. 375 of 1937 
atober 3, 1939 
BENNET AND VERMA, JJ. 
MUNNA LAL—PLAINTIFR--APPELLANT 
VETSUS 
CHATAN PRAKASH AND ofasRs— 
DerenDanTs—RespPon DENTS 

Transfer of Property Act (IV of 1882), ss. 84, 83—~- 
Amendment of 3. 84, if retrospective — Subsequent 
mortgagee depositing gmount of earlier mortgagein 
Court to be paid to rightful owner—Dispute regarding: 
estate of earlier mortgagee — Proceedings under s. 83 
terminated— Withdrawal andredeposit of deposit by 
subsequent mortgagee — Interest held ceased to run 
after dateof first deposit. 

Anamendment will not in general have any retros- 
pective effect unless it is specifically provided that 
the amendment isto have a retrospective effect. 
There is nothing in the amendment of s, 84, T. P. 
Act, which enacts thatthat amendment is in any 
way tobe retrospective. [p. 75, col. 2.] 

A mortgagor executed asubsequent mortgage of the 
same property infavour of another. The subsequent 
mortgagee deposited the amount of the earlier mort- 
gage in Oourt to be payable to the party entitled to- 
it, After this deposit there was a dispute between 
rival claimants regarding the title to the estate of the 
earlier mortgagee. One of the claimants made an 
pplication showing his willingness to hand over 
deposit to the depositor pending the litigation 


74 


‘regarding title to the estate of the earlier moxtgagee. 
“When the proceedings under s.: 83, T. P. Act, came to 
an end, the depositor (subsequent mortgagee) with- 
-drew the deposit but subsequently redeposited it in 
the Court in which litigation regarding title to the 
-estate of the earlier mortgagee ‘was instituted : 
Held, that interest ceased to run from the date of 


a> > 


“the first deposit. 


F. A. from the decision of the Additional 
J oe Bulandshahr, dated February 24, 
1 ‘* i rt ` 7: 5 


‘Messre. S. K. Dar and Hazari Lal Kapoor, 
-for thô Appellant. - © | noe 
Sir Tej Bahadur Sapru and Messrs. 
N, U: ‘A. Siddiqui, Shiva Prasad, Sinha, 
K. C: “Mital, Jagnandan Lal' and R. N. 
Mukerji, for the Respondents, i 


Bennet.J.—This is a first appeal by the 
-sole plaintiff Munna Lal whose suit has been 
-dismissed by the learned Civil] Judge, The 
-mortgage in suit was dated June 4, 1918 
executed; by - Mst. Kirpa Devi, widow of 
Raghunath Prasad, in favour cf Shambhu 
Natb,-': mortgagee. ..The amount .was 
‘Rs. 40,650 at eleven annas per -mensem 
‘with six monthly rests. The documentis 
printed on p. 43 et:seg. The main defence 
was that there had been a tender under g, 83, 
T. P. Act. ,bv Shib Charan Das, defendant 
No. 6, on September 5, 1921 of Rs..50,237-8-6 


for payment, .but, that sum had not been: 


withdrawn by the mortgageé. Subsequently 
there was payment of the amount which 
‘was withdrawn by the present rlaintiff. 
The present plaintiff: claims,. however that 


interest didnot cease to run by the tender - 


of September 5,1921 under s..83, T. P. Act, 
as the money was subsequently withdrawn 
‘by Shib Charan Das, defendant: No. 6 and 
the claim is for various periods of interest 
‘after that tender, - -The claim -has~ been 
‘disallowed .in full by:the Court below. The 
‘claim before it, was for ..-Rs..34,000,. In 


‘appeal. the. amount -has been reduced: to 
eho. j woh oseng eto 


Rsi 1F,0005 8 O veon tee va t oea 
‘Thé'"détails are that on <p. 49 there is a 
mortgage, dated August, 31, 1921: by. Mst. 
Kirpa- Devi for’ Re. 64,250 -.in:-favour: of 
defendant No.6, Shib Oharan Das,\leaving 
with Hist’ Re, 50,203 to ‘be! paid for” ‘the 
gti ek eral! br Pry aye Fame ge ee EOE ar ee pe Je 
full satisfaction -of the mortgage: in the 
present suit; After.the registration of that 
-document, on September’ 5;'1921, ‘defendant 
No. 6.made ai deposit. ‘in, the Court “of the 
Subordinate Judge of Meerut adding a 
‘small sum of “Re: 34-8-6. for‘-the. interest on 
the intervening five days, the total deposit 
béie Re?'07237:8:6,' The “original, ‘inért- 
gageo Shambhu Nath died on May. 12, 
1939 and was succeeded 
Petey, jee, eee 


en ee 


~ 
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Bishun Devi. The deposit. was made ın the 


t+.» tre 
- 


name of this lady, who was alive on the | 
date of deposit. but’ it so happened ‘that _ 


before sha received notice and could 
withdraw the money “she died. The exact 
date of her death is not given but these 
facts are admitted. It may be noted that 
on p. 55 of the paper book No. 13 in the 
array of the “opposite parties in the appli- 
cation under s, °3, T. P. Act, was the 
present plaintiff Munna Lal’ ‘The other 
persons in ‘that application’ Nos. 2 to 12 
were trustees of a trust created of the pro- 
perty left ty L. Shambhu Nath and the’ 
opposite party No.1 was Mst. Bishun Devi. 
Therefore “On her death ‘the’ question was. 
whether the plaintiff Munna Lal was en` 
titled to withdraw thé money or the trustees. 
On p. 59 there is an application by Munna 
Lal in the proceeding under s. 83, T. P. Act, 
claiming that he was entitled. On the other 
hand; the trustees claimed that they were 
entitled. © 45 0’ ; 

Somé question arose as to whether the 
mdney would be placed in deposit in the 
Allahabad Bank af Meerut and there was 
no agreement on this point and eventually 
by an order Ex.4 dated February 4, 1922 


the Subordinate Judge stated that as the . 
parties did not agree on the point the 


application should be filed. This means, 
that the application under’ s. 83, T. P, Act, 


should be filed, ‘A'few days later,on Feb- ` 


rúarý 8, 1929, defendant No, 6 withdrew 
the money as the proceedings under s. 83 
had “terminated. On November 29, 1922, 
Munna Lal brought a suit, No.'272 of 1922, 
against the irustées in the Court of the 
Senior Subordinate Judge of Ludhiana in 
the Punjab. In this suit there was an 
application made as shown on p. 73 by 
défendant No, 6. “Shib ‘Charan Das, on 
June 6, 1925 for the deposit of Rs, 50,000, | 
which deposit was allowed with the consent 
of parties on June 16, 1925, and the amount 
was deposited in the bank as shown on 
p. 77. The plaintiff obtained a decree in 
his favour in this suit and eventually the 
plaintiff on p. 79 withdrew the money under _ 


an'order dated’ December 13, 1926. The 


plaintiff has made in the present suit claims 
for interest for’ various periods between | 


_the dates Saptember 5, 1921, of the original | 


deposit ‘and the date ‘of his withdrawal - 
under thé order of December 13, 1926. The. 


Oouit below has dismissed the suit on two ` 
grounds, one that’ the plaintiff was not 


entitled to obtain any interest after the 
deposit on September 5, 1921, by defendant 


byi his widow e No::6,’and secondly: thet the present sult 
yea ot if r a ae i f is “- R a cee ate 


| 
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‘Is time-barred. The T.P, Act, before the 
Amendmént Act of 1929 was the Act in foree 
at the time of these transactions. Tn s. 8&4 
‘of this Act. there was. no provision in. regard 
to the withdrawal “of a ‘deposit by à ‘person 
‘who had made the deposit, Such a pro-> 
‘Vision no doubt is contained in the 
amended Act and is as follows: 

“Provided that, where the mortgagor has deposited 
‘such amount without having made a previous 
‘tender thereof and has subsequently withdrawn the 
‘same orany part thereof, interest on the principal 


| ‘money shall be payable from the date of such with- 


-drawal,”* 


Learned Counsel for appellant argues 
that the spirit of this proviso should be 
applied to the unamended s. 84 in the Act. 
‘We do not think that we can apply the 
‘spirit of an amendment or the letter of an 
amendment in this manner, [Learned Coun- 
‘cel points out that the amendment to s, &4 
was contained in s. 45, Amendment Act XX 
‘of 1929 and that s. 45. is nctone of the 
actions mentiòned in 8. E3, That is -so, 
bnt all that 5.63 provides is that nothing 
in certain sections shall be deemed in any 
way to affect certain- things that have pre- 
‘viously happened. The section does not 
provide that the other sections not mentions 
ed in that Act are to have any retrospective 
effect.” An aroendment will not in general 
have any retrospective effect unless it is 
specifically-provided that the amendment i is 
to have a retrospéctive effect. There is 
nothing in tbe amendment of s. 84, T. P. 
Act, which enacts that that amendment 
is in any way to “be retrospective, To 
make such & proviso retrospective would 
involve. certain difficulties and it would 
‘have to be definitely’: stated how far it was 
to be retrospective ' and with what effect. 
‘Olearly, as -there is no provision on these 
points, the intention'was that it should not 
‘be retrospective. We do not think there- 
fore ‘that the- amendment can ‘affect’ the 
ease before us. The case-law: on the point 


under the unamended Act is as follows: “-'" 


In Hukam Singh V. Babu Lal (1) it was 
‘decided that where the full amount due- 
under a mortgage had been paid into Court 
under s. 83, T. P. Act and. the mortgagee, 
who had received notice had refused to 
accept the deposit and the mortgagor sub- 
‘sequently withdrew the deposit then interest 
would not run and the withdrawal did not 
affect this provision that interest would not 
run. In arriving at this decision the Oourt 
followed the ruling in Velayuda Naicker v, 


(I) 44 A198; 64 Ind. Cas, 971; AIR 1922 All, 181; 
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Hyder-Hussain Khan (2) and did not follow 
the ruling in Krishnasami Chettiar v. Rama- 
sami Chettiar (3). ‘This appears to be the 
only ruling of this High Court on the 
subject. The Madras rulings which had 
differed were the subject of a decision by 
a Full Bench of the Madras High Court in 
Ramabhadra Thevar v, Arunachalam Pillai 
(4). It was laid down that where a proper 
deposit had been made and the mortgagee 
after notice of the deposit refused to accept 
it and the mortgagor thereafter withdrew 
the deposit there was still a presumption 
that the mortgagor continued ready and 
willing to pay and this presumption cast 
the onus of proof on the mortgagee to 
prove’ the contrary. ‘Therefore in sacha 
case the interest would not run after the 
deposit, and the withdrawal would not affect 
this provision’ The case-law therefore under 
the unamerded Act was, so far as this Ocurt 
and the Madras Court are concerned, 
against the appellant. We find that no case 
has been made out for the claim of the ap- 
pellant to interest. As we do noi accept the 
case for the appellant on this point learned 
Oounsel did not argue the case in regard tn 
limitation. We, therefore, dismiss this 
first appéal. In regard to ‘costs we follow 
the procedure ‘of the Court below as there 
are two sets of defendants-respondents and 
we allow separate costs of each set of defen- 
dants-respondents, 

“Verma, J—I agree that the appeal 
is without: foree and should be dismissed. 
The only point urged ‘before us is that 
interest did not cease to run after the 
deposit under s. 83, T. P. Act, because 
Shib Charan Das subsequently withdrew 
the money after the proceedings under 
ss 83 had terminated: It is argued that 
Shib Charan Das ought to have left the 
money in Court even after the termination 
of the proceeding and that as he did not 
do-so,- he is liable tó pay interest. It seems 
to me that this argument is not open to the 
plaintiff Munna Lal, - The material facts 
bearing on this-point are these, As will 
appear’ ‘from the judgment delivered by my 
learned brother the mortgage in suit was 
executed by -one Mst. Kripa Devi in favour 
of one Shambhu Nath on June 4, 1918. 
Shambhu Nath died shortly afterwards and 

ido . Bishan Devi succeeded to 


_.@) 38 M100; 3 Tad, Oas. 729; 19 M L J 648; 6ML 


G) 3s M 443 8 Ind. Oas. 763; (1911) 1 M W N 89; 9 
(4) 49 M 609; 95 Ind. Oas. 108; A IR 1996 Mad. 
601: fd ML J 468; (1926) M W N 423; 24 L W 167 
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his estate for life by right of inberitance as 
a Hindu widow. She executed a deed of 
trust in respect of the property that she 
had inherited from her deceased husband 
and appointed trustees, In the meantime, 
the mortgagor Mst. Kirpa Devi had on 
August 31, 1921 executed another deed of 
mortgage in favour of the present defen- 
dant No. t, Shib Charan Das, for Rs. 64,250 
and out of the mortgage money had left the 
sum of Rs. 50,208 in the hands of Shib 
Charan Das for payment to the prior mort- 
gagee, Mst. Bishun Devi. 

On September 5, 1921 Shib Charan Das 
made an application ander s. 83, T. P. Act, 
and deposited Rs, 50,237-8-6 the excess 
representing the interest for the intervening 
five days. He impleaded as opposite parties 
to this application Mst. Bishun Devi: and the 
trustees and prayed that the money may 
be paid overtothe party who may be entitl- 
ed to it and the mortgage ‘may be caused to 
be redeemed.’ Mst. Bishun Devi died with- 
in afew days of the presentation of this 
application and the plaintiff-appellant 
Munna Lal then appeared on the scene. 
He was impleaded as an opposite varty to 
the application unders. 83. He made an 
application (Ex. B-6, p. 59 of the paper-book) 
stating that he was the reversionary heir to 
the estate, of Shambbu Nath and that he 
hed applied to ths District Judge in 
respect of that estate under Act XIX of 
184] and praying thatthe money deposited 
by Shib Charan Das be given to him or may 
be kept in deposit in the Oourt till the 
determination of his rights. The trustees, 
on the other hand, filed an application 
asserting that they were entitled tothe money 
and they also filed the mortgage-deed along 
with their application (vide Ex, B-1 dated 
November 9, 1921). Certain discussions as 
to whether the money should or should not 
be deposited in a bank followed, On 
January 13, 1922 Munna "Lal made an 
application (Ex. 1-6, p. 69 of the paper-book) 
in which he stated that he had been direct- 
ed by the Court of the District Judge to 
- bring a regular suit to establish his title to 
the estate of Shambhu Nath, deceased, and 
= he proposed to do so shortly. He prayed 

a 


“either the parties may under order dated 
January 7, 1922 be directed to obtain succession 
certificate, or the money may be returned to 
L. Shib Oharan Das from whom it can be realized 
again; otherwise the opposite party, the trustees 
who are not entitled to get the same under any law, 
would squander it away...” 


He also prayed that he be granted more 
than one month’s time to enable him to 
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bring a regular suit for declaration of’ 
his title and made the further sugges- 
tion that till the disposal of the case 

“the sale amount might remain in deposit in the 
Courtor it might be deposited in some bank tothe 
credit of the Court.” 


On February 4, 1922 the Oourt ordered 
Shib Charan Das’s application to be 
“fled. The proceedings thus came to an 
end. A few days later Shib Charan Das 
withdrew the amount and subsequently 
tendered it again in the Oourt in which. 
Munna Lal filed his suit for declaration 
of title. As has already been mentioned 
by my learned brother, this suit was sub- 
sequently decreed in favour of Munna Lal 
and it was under the orders of that Court 
that Munna Lal withdrew the money which 
had been deposited by Shib Oharan Das’ 
in that Court, In my judgment Munna Lal 
having himself expressed in his applica- 
tion dated January 13, 1922 his willing- 
ness to the money being given back to 
Shib Charan Das and to its remaining in 
deposit with him until the settlement of 
the dispute among those who claimed title- 
to the estate of Shambhu Nath, the argue 
ment Dow advanced by learned Counsel 
cannot be accepted. 

I entirely agree with the Court below 
in holding that Shib Charan Das did all 
that could possibly be donetotender the 
mortgage money to whomsoever who might 
be entitled to it. That there was dispute 
among those who claimed title to it was 
no fault of his. He took proceedings under- 
s. 83, T. P. Act, almost immediately after 
the execution of the mortgage-deed in 
his favour by Mst. Kripa Devi, Those 
proceedings proved infructuous as Mst, 
Bishun WUevi died and there arose a- 
dispute between the trustees appointed 
by her and Munna Lal, When those pro- 
ceedings came to an end, he withdrew 
the money which he had deposited in 
that Court, but he tendered it again in 
the Court at Ludhiana where Munna Lal 
had filed his suit against the trustees. I 
am of opinion that, in the circumstances 
mentioned above, interest ceased from 
September 5, 1921. 


D. Appeal dismissea, 
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RANGOON HIGH COURT . 
Criminal Appeal No. 643 of 1939- 
October 24, 1939 
MOSELY, J. 
T, M. MOHAMED CASSIM—APpELLANT 
_ versus. 
G. S. T. SHAIK THUMBY SAHIB 
— RESPONDENT 

Criminal Procedure Code (Act V of 1898), a. 164 
Statement recorded under s8. 164—Ite return to 
witness or Pleader is silegal—Merchandise Marks 
Act (IV of 1889), s. 14—Costs to be awarded under 
a. land not under s. 546-A, Criminal Procedure 
i084 (Act V of 1898)—Such costs include Advocate’s 

ees. . l 

Under sub-s. (2) of s, 164, Oriminal P. C., state” 
ments or confassions recorded are to be forwarded 
to the Magistrate by whom the case is tobe tried 
or inquired into, Returning. of statements .recorded 
under s. 1864 either to witnesses or to the Pleader 
is wholly illegal, 

On any prosecution mentioned in s. 13,or for an 
offence under the relevant sections of the I, P. O, 
-the Court should award costs under s. 14, Mer- 
chandise Marks Act and not under s. 546-A, Orimi- 
nal P., O. These costs include the Advocate’s 
fees. 

Cr. A. from an order of the Second Addis 
tional Magistrate, Rangoon, dated July 26, 
1939. 


Mr. Munshi, for the Appellant. 
Dr. Ba Han, tor the Respondent. 


Judgment —As to the merits of this 
appeul, there is little to be said. The come 
plainant adduced satisfactory proof of his 
claim that this tradeemark, which he had 
registered in 1930, was his property, and 
that he has used it since before then, in 
1928. There is his own evidence, his regis- 
tration, his vouchers supported by the 
voucher books themselves, his conduct in 
1934, as evinced by the co-respondence, 
the evidence of the tinsmith, Sayed Moe 
hammad, (P. W. No. 5). and the evidence 
of Venkataraman (P. W. No. 2), though the 
latter can only give evidence as to the 
complainant using the mark in the last four 
years. 

The evidence for the defence is more 
voluminous, it is true, but the Magistrate 
thought that it was all concocted and false, 
I have gone through it very carefully, and I 
agree with the Magistrate. This defence, 
which is the only matter argued before me 
is that the mark was common to the trade 
long before the complainant registered it in 
1930. I note that this defence was only 
Put to the complainant at a very late stage 
in his examination. L. O. Madhani’s busi- 
ness in this line has been wound up. ‘The 
vouchers filed (Nos. 26, 29 and 30) purport 
to show that he sold oil and grease mixture 
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described as “101,” The appellant himself 
admits the case with which these vouchers 
can be manufactured from old voucher 
books ; but Madhani was not even quese 
tioned about these, and they were not prov- 
ed. He claims that his father used this trade- 
mark from 1915 up to 1930 as his father’s 
own, and that after 1930 many traders 
adopted it. He had no documentary evi- 
dence, and admitted that though his father 
registered many other trade-marks, he did 
not register this one. (His Lordship fur- 
ther examined the defence evidence and 
continued), The only defence offered by 
the appellant as regards his correspond- 
ence with the complainant in 1934, (Exs. O 
and D)is a mere denial that he received 
any letter orsent any reply. It is suggest- 
ed that this prosecution was instituted 
through malice, This is evidently not so 
from the several attempts made towards 
settlement, and I would note, onthe other 
hand, that the accused was trying to harass 
the complainant from the very beginning 
by irrelevant and prolix cross-examination 
on such subjects as tothe nature of the 
groundnut-oil which he used in his mixture, 
the firm from which he bought it, his ace 
count books relating to salaries paid to 
his employees and soon. This should have 
been much more rigorously stopped at the 
outset by the Magistrate. All sorts of 
delaying tactics were employed by the 
accused, and there were no less than thirty 
different adjournments for hearing in the 
case, which lastedover a year. I see no 
reason to interfere with the appeal against 
the conviction and sentence. 

As regards costs, the trial Court awarded 
Rs. 37-80 costs, to the complainant, pro- 
fessing to act under s. 546-A, Criminal 
P. O. The Court should have awarded costs 
under s. 14, Merchandise Marks Act, which 
reads that on any prosecution mentioned in 
s. 13, or for an offence under the relevant 
sections of the I. P. O., a Court may order 
costs to be paid by one party to the other 
having regard to the information given by, 
and the condact of, the parties ; such costs, 
on application, to be recoverable as if they 
were 2 fine. These costs, of course, include 
ths Advocate’s fee, Section 546-A is limite 
ed in terms to process and petition-writers’ 
fees. Another section. s. 148, however, spec 
cifically allows Pleader’s fees in applica- 
tions under s. 145 and this is tbe practice 
in maintenance cases, s. 488 (7). This 
appeal will be dismissed, and the appellant 


“will pay the costs of this appeal, including 


Advocate’s fee, ten gold mohurs, as the 


-~ 


18 


Beie ae dasted nearly six hours spread 
‘over three days. < 

Note.—The only TE N of the. Criminal 
P. C, under. which the Magistrates are autho- 
Tized to take such sworn statements in 
S. 164. Iam infoimed that the accused-and 
his Pleader took these witnesses to one of 
the Honorary Magistrates ({ presume a First 
Olsss Magistrate -or one specially. em- 
‘powered, in this respect), : and that the state- 
ment. after being recorded was returned 
either to tre witness, or, more’ probably, 
to the Pleader; . This is _wholly .illegal. 
-Under. subes. (2): of: 8: 164, statements or 
‘confessions recorded shall be forwarded - to. 
the Magistrate by.. whom. the case is to be 
-tried or inquired into. -The District. Magis. 
‘trate should-warn Magistrates subordinate 
ito him accordingly: : ae 
2) Bel: Le see Appeal dismissed. 
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“SIND JUDICIAL COMMISSIONER'S 
ne COURT. 
Criminal Appeal No. 22 of 1939... 
~ May 31, 1939 ak 
- Davis, J. aC. H 
BHAGWANDAS GHANSHAMDAS= i 
. APPELLANT 
.VETSUS, 


EMPEROR—Oprosite Parry, 7 

` Bombay Prevention of Gambling’ Act (IV ‘of 
1887), 3. 3, 4, 5, 6, 7, 8--Person caught actually 
taking bets over- ‘ telephoiie—Conviction’ under 8. 5—. 
‘Conviction of accused under as.' 4 and 5 on same 
facts and:acts—There should. be-only one: punish- 
ment—Money found, in coat pocket of accused con- 
victed of gaming —Seigure of, under 2, 6, 

‘Section 3,-Bom. Prevention of - - Gambling. ‘Act 
makes “gaming.” within the meaning of the Act 
the collection: or soliciting. of -bets, and it makes. no 
difference if ‘these bets are brought by a messenger 
‘or person or sent by telephone | or sent and recéived 
by -telephone, It'is gaming within the definition of 
5. 3, and in s:.7. the word “persons,” includes ‘‘person™ 
the - plural includes the singular. Therefore, & person 
cought actually in the-act oftaking bets over the 


ft 
K, 


u 


sale pnan can be rightly convicted of gaming, under ` 


Bs 
"Where the prosecution have relied upon the same 
facts and upon the same acts of the accused to 
prove that the offences, under ss. 4 and 5 were 
committed, the accused may be convicted under 
both. sections but there should be one punishment for 
ot. š 
It was. not, the intention of the Legislature that 
moneys should be forfeited when there is no reason 
to believe that thése moneys were connected with 
the- gaming. The power of forfeiture exercisable 
by.the Magiatrate under s.8 is discretionary, Where 
the’ money seized was found. in-the coat pocket of 
the accused, it cannot be said, in the absence -of 
any satisfactory explanation by him that this money 
was not rightly seized under 6. @ and was not connected 
with the gaming: of..which: he ‘bas been .convict- 


+ 
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Cr,. A,: against the conviction.: and sen- 
tences passed. -by the Second Additional Oity 


we ene dated February 20, 
1939, 


Mr, Gopaldas N. Lala, for the Kopeliank 
Mirza. Nadirbeg, for the Crown, 


Judgment. The. appellant in this case,. 
one Bhagwandas; has been convicted. by.the 


‘Second: Additional City Magistrate, Karachi, 


of offences andér 68, 4 and 5, Prevention -of 
(Gambling Act, and. ‘sentenced. to.a fine. of 
Rs. 500 under s, 4 and to a fine of Rs, 200: 
‘under s, 5, I admitted this appeal because, 
though I ‘thought it “clearly proved’ fiom: the: 
evidence, that the. appellant . {was . , rightly 
convicted under. 8, 4;--it: did appear from 
the evidence that he was the:only person. 
gaming .when-he was, arrested in the house 
on: the night of August | 12; and it was argu- 
-able that -under 8,- 7 of :the Act. a person 
could’ not be convicted of gaming with hime 
self,. and the word persons” is used in tife 
plural in that section “and not the singular, 
‘Further, it is argued that theacts of which 
the accused has been found guilty, and 
which brought him within the ambit. of 8; 4, 
also were relied on by. the prosecution to: 
bring him within the ambit of s, 5, and 
that though an accused person can -be;con- 
victed oftwo separate offences constituted 
of the same acts, he cannot be punished 
twice over, . Further,- itis argued. that the 
Magistrate ‘was wrong in forfeiting money 
found .in the house as it was -not proved 
that- the moneys forfeited were instrue 
ments. of gaming within -the meaning of 
ss, 3 and 8 ofthe Act. _ . 
. So far as the. offence under:s, 5 is ‘con= 
cerned, itis true: that 6, 7 refers to. per» 
sons” and not “person,” and that ordinarily 
it might be said that a person cannot be: 
convicted of gaming with himself, but in 
thie case the evidence of the- Sub-Inspector 
and the mashirs is tothe effect that the 
applicant was caught actually in the act of 
taking bets-over the telephone, The Sub- 
Inspector got information from’ one Behari. 
an informant, who was called as a witness, 
Ex. 1, and. after. having gota warrant in 
proper form from the District Superinten- 
dent of Police. raided the house at about 
midnight. He actually took- the telephone: 
receiver- from-the appellant’s hand and got 
into -convérsation with one Sadhusing who. 
appears one. of’ the appellant’s best custo- 
mers or agents." and whose name appears in 
the accounts, Exs. 9-A to I and: Ex. 10, 
The, Sub-Inspector.. found . two . slips, Ex- 
hibits 4 and 5, on the table, and Ex. 6 on 


i 
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whole telephoning, These exhibits- clearly 


show that the appellant was receiving bets 


“in American Futures and are instruments of 


= 


gaming. The evidence. of the Sub-Inspector 
is sufficiently corroborated by the evidence 
of the mashirs and the mashirnama. But it 
is said that even so, only one person was 
found there, and there. is no presumption 
that he was gaming; a person cannot, game 
alone: but s. 3 makes “gaming” within the 
meaning of the Act the collection or_solicit- 
ing of bets, and it appears to me it makes 
no difference if these bets are brought by a 
messenger or person or sent by telephone 
or sent and received by telephone. It is 
gaming within. the definition of 8, 3» and i in 
8,7 the word“‘persons”. includes “person,’ 
the plural includes the. singular, Therefore 
it appears to me that the appellant. was 
rightly convicted of gaming, an offence 
under 8, 9, 

But it is said chat upon these very acts 
upon which the appellant has been con- 
victed of gaming, he-has also been convicted 
of keeping a common gaming-house and 
that thereforé he - is being punished twice 
for the same‘acts, and reference is made to 
a Bombay case, Emperor v. Pyarilal Gokul- 
prasad (1);:in which,' upon -like facts, an 
accused was convicted under s.4 only. It 
appears to me thiat--each.case must be 
considered upon its own facts. Facts proved 
may show an accused was: committing an 
offence under s. £ :. other facts proved may 
‘Bhow he was committing - ‘an offence. uider 
BO... It depends: “upon “the “facts” of -each 
“case, buti in. this case it ‘appears tò. me, that 
the prosecution . rely upon the same facts to 
constitute the two different offences, x8.: 4, 
5,6 and 7.: ‘The accounts, Exs, . 9B; to 9. I, 
dó not appear to show. dealings in. American 


Futures but. ordinary business,. and it does 


appear that the appellant did two kinds of 
business, one ‘tne’ ‘betting - in American 


‘Futures, dnd the. other the: ordinary Teji 
-Mandi business or- speculation in cotton, 


This..is no offenca, so-it does- appear that 


-the - prosecution have Yélied upon. -the ‘ same 
‘facts and upon the sarfie acts of the appel- 


lant to prove thatthe offences under as. 4 


and . 5 were committed,- and - therefore , it 


age ‘et mw 


there Aer be one Should. ba, er for. both, 


‘the fine of. Rs,--500 ‘for the more. ‘serious 


offence, 80 that the’ fine of Rs. 200 for the 
(1) 56 B:.192;.:137 Indas, 181% A'tI-R'1932 Bom, 


1942. -(1932), Or. Casi 298; 33; Or, L J 385; 34 Bom.:L 


R 278; Ind. Rul, (1932) Bom, 238. 
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which . the. appellant was actually. writing 


ein ols. (3) and (4) of Art. 182, . Lim. Act. 


‘appeal dismissed accordingly. 
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lesser offence under s,.5 should be refunded, . 
and I order aczordingly. 
On the’ ‘question’ of the forfeiture of the- 


money, I think however the appellant has 
“no case. Mr, Gopaldas argues that money 


can only be forfeited if it is shown to be- 
instrament -of gaming, but that only refers- 


to money found on the person of the ac- 
-cused -and not in-the house. 
-8, 8 refers to the house and moneys may be- 


“Therein” in 


seized under s, 6 (d) which are not instru- 
ments -of gaming within the. meaning of’ 
s,.3, but. it was not, I think; the intention 
of. the Legislature that moneys should be- 


forfeited when there was no reason to 


believe. that thesé moneys were connected 
with the gaming. The power of forfeiture- 
exercisable by -the Magistrate under $. X is 
discretionary. In-this case, the money was. 
found’ in the coat pocket ‘of the appellant.. 


‘I. do not think it can be said, in the/absence. 


of any satisfactory expidnation by the ap- 
pellant, that- this money was not rightly- 
seized under s. 6 and was not connected: 
with the gaming of which the appellant 
has-been convicted, The Magistrate’s order - 
of forfeiture was,-in my opinion, correct. 
Therefore ‘I think the fine of Rs. 200 for the 
conviction under s. 5 should be- remitted, . 
Otherwise,‘the order of the Magistrate is 
proper and should- be confirmed and the- 
The balance : 
of finé-must be paia by tomorrow or the- 
proportionate period of the sentence of ime 


-prisonment passed by the Magistrate in. 


default must be served. 


B. Appeal dismissed.. 





PATNA HIGH GOURT 
- Appëal Ño. 36 of 1938 
August 3, 1939 
DHAVLE AND MBRRDITH, JJ. 
MAHESH SINGH anp of HERS— 
APPRLLANTS 


VETSUS 
GAJ ADHAR SINGH AND OTHERS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXI, 
8. 22—Decree amended—Limitation to be counted 
froni date of amended decree. 
„The decree contemplated in O. XXI, r. 29, Oivil 
O., must, be the decree to be executed, 
‘not only: when it is an‘appellate decree dealt 
-with . in (2) bat also when’ it is a decree 
which has a reviewed or amended as dealt with 
Where, 
_ therefore, & decree , is amènded, the period of one 
“year is’ to be counted from ‘the date of the amend-. 
ed decree aud not the original decree. 
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- A. from original order of the Sub- 
Judge, Gaya, dated December 23, 1937. 


Messrs. S, M. Mullick and Harinandan 
. «Singh, for the Appellants. 

Sir M. N. Mukharji, Messrs. G. C. Das and 
M. N. Pal, for the Respondents. 


Dhavie, J.—This appeal arises out of an 
order dismissing an application under 
‘O. XXI, r.90 for setting aside an execu- 
‘tion sale. ‘The only point urged before 
-usisthat the execution itself, which was 

based onan application of September 18, 
1935, was incompetent because the decree 
‘under execution was passed on January 
‘26, 1934, and no notice under O. XXI, r. 22 
‘was either servedor even taken: out. It is 
however not disputed that the decree of 
-January 26, 1934—it was a final decree in a 
‘partition ‘suit— was amended after notice to 
‘the parties concerned on September 2, 1935. 
‘If limitation is counted from this date, no 
motice under O. XXI, r. 22 was at all neces- 
‚sary. Thelearned Advocate for the ap: 


‘pellants has contended thatthe date of the - 


-decree contemplated in O, XXI, r. 22 must 
be the date of the decree as originally 
‘passed and cannot be the date of amend- 
iment of the decree; and in support of this 
contention he has referred to cl. (4) which 
` was added in 1808 to Art, 182 (replacing 
old Art. 179), Lim.. Act, and gives the 
„starting point of limitation for the execu- 
‘tion of a decree which has been amended 
asthe date of the amendment. But that 
-addition was only made in order to settle 
-a conflict of views on the question whether 
the amendment of a decree did or did not 
‘come within the expression“a review of 
judgment” which occurred in cl, (3) and 
gave afresh starting point. Unlike Art. 
182 and unlike the Civil P. C. of 1882, 
‘O. XXJI,r. 22 does not specifically deal 
‘with decrees which have been modified in 
appeal, and yet it is obvious thatin such 
-cases the period of one year will have to 
be counted from the date of the appellate 
-decree which is the ‘decree to be executed. 
The decree contemplated in O. XXI, r. 22 
‘must, it seems to me be the decreeto be 
executed, not only when it is an appellate 
decree dealt within cl. (2) but also when 
it is a decree which has been reviewed 
or amended as dealt within cls. (3) and 
--{4) of Art. 182, Lim. Act. From the time 
the original decree was aménded—I 
observe in passing that it was amended 
on notice and before it had become time- 
. barred—the parties in the present case werd 
:all (as the case may be) bound by or entitled 
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e i 
to execute the amended decree instead of 
the original decree: and the starting point 
for limitation for execution was the date 
of the amendment. Why then must O. XXI, 
r. 22 Þeso construed as to count the period 
of one year from the date of the original 
unamended decree? And the respondents 
took their stand so much on the amendment 
that they not only specified it in their 
particulars against the heading "the date 
of the decree” prescribed by r. 11 (2) (e) of 
O. XXI but further sought execution 
(in part) by proceeding against property 
which only came to the appellants as a 
result of the amendment. In my opinion 
the lower Court was right in counting the 
period of one year from the date of the 
amended decree and therefore holding 
that no notice under O. XXI, r. 22 was 


“necessary. The appeal fails and I would 


dismiss it with costs, 
Meredith, J.—I agree. E 
D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Appeal No. 182 of 1938 
Msy 30, 1939 
DERBYSHIRE, O. J. anp Nagim ALT, J.. 
RAGHUPATI DUTT anp ofagRS— 
OBJEOTORS—Å PPBLLANTS 
VETSUS 
RAM GOPAL DUTT anp orazes 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), Seh. 1T, 
Para. 17—-Power of guardian to refer dispute arising 
inside Jamily, to arbitration—Arbitration—Award— 
Interference on ground that arbitrators have erred in 
law—Wrong construction of will by arbitrators —If 
binding on parties. 

The guardian mother of minor has authority to 
agree to refer the disputes arising inside the family 
to the decision of arbitrators under Para. 17 (1), 
where she finds that it isfor the benefit of the 
minor, 

Where the parties have chosen thearbitrators to 
decide their disputes outside the Oourts, consider- 


‘ing thatthe knowledge of law of the arbitrators is 
sound the Courts would be vary reluctant to interfere 


with the decision of the tribunal and would only do go 
in cases mentioned in Sch. IT, Paras. 14, 15 and 16 of 
the Civil P. O. The mere fact that the tribunal has 
erred in law would be no ground for interference, 
Ghulam Jilani v. Muhammad Hussain (1), relied on. 

If the arbitrators have made any mistake in con- 
atruing a will the parties are bound by the degi- 
sion of the arbitrators as the latter are not only 
Judges of fact but also Judges of law, 

Messrs. Kanaidhan Dutt, Phanindra 
ath Dey and Mrituynjoy De, for the Appel- 

ants. Sai 

Messrs..Gopendra Nath Das and Kshetra 


Mohan Chatterjee, for the Respondents. 
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Mr, PRE Mohan Dutt, for Respond- 
ent No. 3. 

Derbyshire, C. J.—The facts of this 
matter are sət out very fully in the judg- 
ment which is appealed from. Atone time 
it appeared that. there were difficulties in 
this case, but that was. before our attention 
had been.drawn to the fact that the sub- 
mission- to'arbitration:here was made under 
Para. 17{(1), Sch. I} Oivil P. ©.. When that 
_ was realized: it became clear—and. indeed 
the learned Advocate for. the appellants did 
not contend otherwise—that, the guardian 

` mother of the minor appellant in this case 
had authority to agree to refer the disputes 
that had arisen inside the family to the 
decision of arbitrators under Para. 17 (1). 
Those arbitrators who were a Barrister and 
a Pleader had made their award. It was 
contended first that the award was invalid 
because the guardian mother had no autho- 
rity to agree to refer the disputes to arbi- 
tration. That contention has gone and 
with it the argument that the submission 
and the award were both invalid. 

Next it was contended that the award 
“was not in accordance with law. Now; the 
award itself in its operative parts is a 
simple and straightforward award which 
gives certain items of property and money 
‘to different ‘people. On the face of the 
award there is no errorin law. Batit is 
said by the appellants that the arbitrators 
have acted on wrong legal principles in 
making thosa various items of award, It 
is not clear that they have: they may or 
. may not-have taken an erroneous view of 
the law on someof theitems, it is im possi« 
ble for us tosay, although we may surmise. 
But if they have taken erroneous views of 
the law in certain parts of the case, it must 
be remembered that they were requested 
“by all the parties to deal with the matters 
in dispute and decide them. Fn this parti- 
cular instance they were both pana 
one was a Barrister and the other was: 
Pleader—and so had a knowledge of che 
law which doubtless the parties intended 
that they should use. Doubtless the parties 
considered that their knowledge of law was 
sound and having chosen their tribunal to 
decide these matters outside the Oourts, 
the Courts are very reluctant to interfere 
with the decision of the’ tribunal and will 
only do so.in cases mentioned in sch. II, 
Paras. 14,15 and 16 of the Code. Iti is not 
contended that there has been corruption 
or misconduct of the arbitrators, or fraudy- 
lent concealment, or wilful misleading ` of 
the arbitrators, or, that the award. was 
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made at atime when the tribunal had no 
jurisdiction, Itis simply said that the trie 
bunal has erred in law. I would recite 
here a passage from the judgment of Lord 
Macnaghten in Ghulam Jilani v. Muhame 
mad Hussain (1), at p. 58, which deals 
with the position under an award made 
pursuant to the Code. 

“The principle of finality which finds expression 
in the Code is quite in accordance with the tendency 
of modern decisions in this country. The time has 
long gone by since the Courts of this country shewed 
any disposition to sit as a Oourt of Appeal on award 
oe of matters of fact orin respect of matters 
OL iaw 

Whether there has been any error of law 
made by the arbitrators in coming to their 
decision, wecannot say. Thereis nothing 
apparent On the face of it, but in accorde 
ances with the principle of ‘law enunciated 
we do not see our way tointerfere. The 
result isthatin my view, the judgment of 
the District Judge appealed from must 
stand and this appeal must be dismissed 
with cosis, the hearing-fee in this Court 
being assessed at three gold mohurs, For 
the said reasons which Lord Macnaghten 
gave in the case cited above where there 
was an application in revision we refuge 
the application as made in the present case. 

Nasim Ali, J.—I agree with my Lord 
the Onief Justice, that the appeal should 
be dismissed and the application ia revis 
Sion under s, 115, Oivil P. G. should also 
be dismissed. The learned Advocate appears 
ing for the appellants attacked the award. 
of the arbitrators ontwo grounds: (1) that 
‘the submission to arbitration was invalid 
in law, (2) that the decision of the arbi- 
trators was ‘otherwise invalid’ within the 
meaning of Para, 15 (e) of Sch. II, Civil 
P. O. As regards the first objection it 
appears that the reference in this case was 
made under Para, (17) of Sch. II and not 
under Para. (1) of Sch, If. The natural 
guardian of the minora was under the law 
entitled to enter into an agreement to refer 
the matters in dispute to arbitration if ‘she 
found that it was for the benefit of the 
minors, There was no suggestion in this 
case-that the settlement of the disputes by 
arbitration was not forthe benefit of. the 
minors. 

It was contended on behalf of the appel- 
lants that the submission was bad inas- 
much as it included matters which were 
not the subject-matter of the proceedings 
for letters of administration de bonis non 
under the Succession Act. Ithas been als 


*(1) 291 A 5l 58); 23 O 167; 4 Bom. L R 161; 12M 
LJ77; 8 O W N 226; 8 Sar. 154; 25 P R 1303 (E O). 
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ready pointed outthat this reference was 
nnder Para. (17) of the Code and not in 
any suit or proceedings under Para. (1) of 
the Code. It was also argued on behalf of 
the appellants that the District Judge had 
no jurisdiction over the subject-matter of 
the agreement as only. the Subordinate 
Judge in viewof s.15, Civil P: O., would 
. have. jurisdiction over the’ subject-matter. 
It appears however from s. 18; Ben. Civil 
Courts Act, that the. District. Judge as 
wéll as the ‘Subordinate Judge are Courts 


of ordinary original civil jurisdiction.. It is 


- true that the Subordinate Judge would 
ordinarily have jurisdiction to entertain 
suits relating to the disputes referred to 
arbitration, but as the value of the subject- 
matter referred to arbitration was over 
Rs. 5,000 there could have been no preju- 
- dice ‘to any of the parties as the appeal 
would not lie to the District Judge but to 
this Court. The reference to arbitration 
by the District Judge even if it was not in 
accordance with the provisions of s. 15, 
Civil P. O. would be mere irregularity and 
it could be cured by s, 99, Civil P. C, 
The‘submission in this case was therefore 
perfectly legal and valid, 

-~ As regards the second contention the 
argument of the appellants is that the deci- 
.sion of the arbitrators was notin accord- 
ance. with the reference. The learned Advoe 
cate for the appellants said that in the 
agreement the arbitrators were asked to 
divide the properties according to the terms 
of the will but they have not done so. 
Now from the agreement it appears that 
. the dispute between the parties was about 
the partition cf the properties according 
‘to the provisions of the will but in the 
operative portion of the document it is not 
stated that the arbitrators were to divide 
the properties. according to the provisions 
-of the will. Even it be assumed that the 
-agreement taken asa whole was that the 
arbitrators were. required to divide’ the pros 
perties according to the terms of the will 
the award of the arbitrators cannot be 
said to be invalid inasmuch as it appears 
from the award that they have considered 


” 


‘the terms of the will and have put: their . 


Own ee upon the will. H the 


E ee eee 


‘are not oniy J udges of fact but: also J on 
of law.. ; hae ss oasiea 
B. . Appeal dismissed,’ ‘ 
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MADRAS HIGH COURT 
Oriminal Revision Case No, 407 and 

as Ege T No. 376 of 1939 
a ; October 10, 1939 
: ” LAKSHMANA Rao, J. 
THANAMMAL AND OTHERS—PRTITIONERS 
VETSUS 
ALAMELU AMM AL— RESPONDENT 

Madras Oity Police Act (III of 1888), s. 75-—Con- 
viction under, if bar to prosecution under sa, 323 
and 352, Penal Code (Act XLV of 1860). 

The conviction under s. 75, Mad.  Oity Police 
Act, is no bar g the trial for an offence under 
gs. 323 and 352, I. P.O. 

Or, R. Case and P. to revise the judgment 
of the Special Honorary Presidency Magige 
ae Egmore, Madras, in O. O. No, 1637 of 


Facts.— A-l was charged under s, 352, 
I, P. O., for assaulting P, W, No.1, A 2 and 
A-3 under s, 323 causing hurt to P, W, No. i, 
P, W, No, 1 and accused No, 1. live in dif- 
ferent rooms in the same house, A-2 is 
accused No, I's son and A-3 is A-l’s bro- 
ther-inelaw. P. W. No.1 was cleaning her 
vessels at the top and accused No. 2 who 
was cleaning his face spat near the vessels. 
P. W, No, 1 protested, A-? abused her in 
return and accused also joined in the abuse, 
Accused caught P, W, No. 1 by her hair and 
accused No, 2 struck P. W. No, 1 on the face, 
P, W. No, 1's lower lip was split and bled, 
A-3 turned up and cut P. W, No, lon the 
back of ber wrists with the knife causing 
bleeding wound, In the meanwhile the 
Police arrived on the scene and charged 
P, W. No, 1, her husband and brother and 
all accused Nos. 1 to 3 under s, 75, Mad. City 
Police Act, In the case under s, 75, Mad. 
City Police Act, A-), A-2 and A-3 were con- 
victed and the others were acquitted. 
Accused Nos. 1, 2 and 3 again convicted 
under ss. 352 and 323, I.P. C., réspectively, 
In the revision it was contended that as the 
accused were already convicted under 
Ss. 75, Mad. City . Police Act, a second 
conviction under ss.352 and 323, J. P. C., 


- was barred. 


_ Messrs. K. V.. Rajagopalan and S, V. 
Rama Ayyangar, for the Petitioner. 
Mr. K. M. Balasubramaniam, for the Res- 


‘pondent, 


The Public Prosecutor, for the Crown. 

Order. —The conviction under s. 75, City 
Police Act, is no bar to the trial for an 
offence under: ‘8. 323 and 352, I, P. O. and. 
the evidence justifies the conviction of the-’- 
petitioners. The fines are not excessive and 
the revision: is dismissed, l ; 


' Revision dinnined 
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OUDH CHIEF. COURT 
Second Civil Appeal No, 3138 of 1338 
and 
Miscellaneous Application No. 882. ‘of. 1938 
February 29, 1940 . 
Rapaa KRISHNA, J: 
MAHMUD ALI KHAN. Davawoanr— 
APPELLANT 
VETSUS 
WAJID ALI KHAN AND ANOTHER— 
PLAINTIFFS AND OTHERS— DEFENDANTS— 
RESPONDENTS 


Limitation Act (IX of 1908), a. 5—Suficient 
cause—Time taken by review application, if can be 


os La - 
re F 
is 


deducted—Civil Procedure Code. (Act V of 1908), 
s. 35—Oosts—Discretion of Court. 
Section 5 of the Lim. Act gives the Oourt dis- 


cretion to excuse the delay in filingan appeal, An 
appellant who desires to be excused the delay must 
satisfy the Court that there were sufficient circum- 
stances existing in the case to account for the 
delay and, therefore, the appellant must satisfy the 
Court that there were reasonable grounds for re- 
view. Mere presentation of an application for 
review does not entitle a litigant as of right tc 
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deduct the period during which the application for 
review remains pending from the period of limita- 
tion required for filing an appeal specially when 
the grounds for review were really grounds of 
appeal. 42 Ind, Oas. 43(1), distinguished, Aksanullah v. 
The Collector of Dagaa (2) and 90 Ind. Cas. 610 (3), 
relied on, 

Costs are always in discretion of the Oourt. 

Held, that the Appellate Court exercised a sound 
discretion in the matter ofthe award of costs. 


S. C. A, against the order of the Addie 
tional Oivil Judge of Bahraich, dated 
November 8, 1937. 

Mr. Mohd. Hafeez, for the Appellant. 


— 


Mr. M. H. Kidwai, for Respondents 
Nos. 1 and 2. 

Judgment.—This second appeal and 
the connected miscellaneous application 


arise out of a suit for possession by parti- 
tion and mesne profits instituted in the 
Court of the Munsif, Kaisarganj, District 
Bahraich, by plaintiffs-respondents Nos, 1 

and 2, The relationship of the parties 
will appear from the following pedigree :— 


Met. an a KHAN 


; i - 
Mst. Ahmadi Begam=Amir Khan, 
plaintif No. 2 
Teda i No. 2) 


| l 
Wajid Ali Khan Amjad Ali 


l | 
Ahmad Ali Khan Ali Amine 


| 
Nawab Ali Khan 
=Umrao Begam 


| 
Mahbub Ali 


plaintiff No. 1 (deceased). =Mst. oana Begam | 
(respondent No. 1). Beg (decae) Mabmud Ali 
defendant 2 No. 3 =Dost Moham- Khan 
(respondent No. 5) mad. (dstenaaae) No. 4) 
appellant. 
| Ts see | 
Zubside Begam, Imtiaz Ali Mumtaz Ali Khan, 
(defendant No. 2) (deceased.) defendant No, 1 
respondent No. 4. l (respondent No. 3.) 


_ There were two sets of properties in 
the suit, viz. some zamindari detailed in 
list A and two houses mentioned in list B 
‘attached to the plaint. The plaintiffs 
claimed 7 annas 8 pies share of the 
zamindari onthe ground that they were 
entitled to 5 annas 8&8 pies out of the 
-8 annas share of Amir Khan and 2 
annas out of 8 annas share of Nawab 
Ali Khan. As regards thetwo houses the 
-Plaintiffs alleged that they belonged to 
‘Amir Khan alone -and their share, 
therefore, came to 11 annas 4 pies which 
they claimed, 

' The defendants “Gontesied: the shares 
claimed by the plaintiffs, the: main Gontest 
being on behalf of the- appellant, who was 
defendant No. 4 in the “Court of first 
instance, The main pleas in defence 


4 


were that the entire properties belonged 
to Mst Umedan who had gifted them to 
Abmad Ali Khan (husband of defendant 
No.3 and father of defendants Nos. 1 and 
2) and Mahbub Ali, father of defendant 
No 4; that there was a suitin 1919 in 
which the present plaintiffs (respondents) 
and Ahmad Ali, predecessor-in-interest of 
defendants Nos. 1 to 3 andthe heirs of 
Nawab Ali Khangincluding defendant No, 4 
(appellant) were parties; and this suit 
ended ina compromise decree, which the 
defendants alleged operated as res 
judicata, Theplea of adverse possession 
also was taken. 

The trial Court held that the zamindari 
belonged to Amir Khan and Nawab 
Ali; -that the compromise in the suit 
of 1919 was binding and the decree passed 


w -= 
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thereon operated as res judicata, abd ‘that 
the. plaintiffs were entitled to 5- annas 
8. pies:share only out of Amir“ Khan's 
share. -As- regardsthe claim to. share in 
the two houses, the plaintiffs withdrew 
their claim.to.one. and: the trial Court held 
that.the- other, house belonged; exclusively 
to Amir Khan: and the plaintiffs as his 
heirs were entitled to 11’ annas-8 pies 
share therein. The plaintiffs’ claim was, 
therefore, decreed in accordance with the 
finding. 7 D 

Against this decree an appeal was filed 
on behalf of defendant No, 4. Mahmud: 
Ali Kban, mainly on the grounds that (1) 
the principle of res judicata applied also 
to the house property and (2) that 5 annas 
8-pies share of the zamindari decreed to 
the plaintifs should not be out of the 
entire property but only out of 8 annas 
share of Amir Khan. The appeal was heard 
before Mr. Badri Prasad, Additional] Oivil 
‘Judge, Bahraich, on October 23, 1936. 
At the time of argument the. defendant- 
appellant did not challenge the decree of 
the trial Court with respect to plaintiffs’ 
share in the zamindart property and the 
plaintiffs-respondents also putin an appli- 
cation praying that they had no objection 
if the appeal -was--allowed---with respect 
tothe house. The result, was, that the 


lower Appellate Court by its order dated 


November 8;.1937, modifed: the: decree of 
the trial Court-by passing a decree‘in: favour 
of the’ plaintiffs respondents for 5 arinas 
8 pies share of the zamindari properties 


and dismissing the plaintiffs-respotidents” 
suit with ‘espect.to:the houses and directe :. 


ing that - E 

“the parties shall` bear their own costs of the 
appeal and they shall pay andi receive their costs of 
the suit inthe trial Cours in proportion to their 
success and failure.in thease.” ` 
' Thereafter on . November 16, 1937, an 
application was filed. on: behalf of . the 
defendant. No. . 4 appellant before the 
lower Appellate Gourt. for review of the 
order in. respect of:costs as passed. by. the 
said Court.. This application was dismissed 
on August 26,.1938. - 
“The present appeal was: filed: in this 
Oovzton November 1, 1938,. which is 
admittedly beyond the: period of. limitation. 
Together’ with the. appeal: the appellant 
has filed an application under. s: 5.0f the 
İndian Lim. Act. (which: is:the connected 
Miecellaneous Application. No. 882; of 1938), 
‘Phe appellant’s:contention is that. the time 
taken: by the-review:application,. viz.,, from. 
November 16, 1937, to August 26, 1938, 
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should be excluded in’ computing the 
period of appeal filed by him, as he did 
not file the appeal, because “he thought 
that the matter wasso simple and small” 
that it could be easily corrected by the 
Oourt below, and there was: no need for 
filing a-second appeal. 

After hearing the Counsel for the parties, 
Iam of opinion that thereisno force in 
the appealand the application under s.9 
of the‘Indian Lim. Act. The- appeal is 
admittedly against- the decree of the 
lower Appellate Court dated November 8, 
1937, and-is thus clearly. beyond time. The 
appellant seeks the benefitof s..5 of the 
Indian Lim. Act. Section 5 lays down that 
an appeal may be admitted - after the 
period: of limitation, when. the.- appellant 
satisfies the Court that he had sufficient 
cause for not preferring the appeal within 
time. The Counsel for the appellant has 
argued that prosecution of an application 
for review (infructuous though it was) was 
sufficient cause, and he was entitled to have 
that time deducted in his favour. I do not 
agree to this contention. Mere presentation 
of an application for review. does not 
entitle a litigant as of right to deduct 
the period during whichthe application 


-for- review remains pending. The Privy 


Council decision in Brij Indar Singh v. 
Kanshi Ram. (L. R, 441, A. p. 218) (1) cited 
by the Counsel for the appellant.does not 
lend support to any such wide proposition of 
law. Section 5 of the Indian Lim. Act 
gives the Court discretion to excuse the 


the: appellant must satisfy the Court that 
there were reasonable grounds for review. 
In this opinion of mineI am supported by 
the observations inthe cases: reported in 
Ahsanullah v..The Collector of Dacca (IL. 
R. 15 Calcutta 242 at 243) (2), and Mahadeo 
Govind Wadkar v. Lakshminarayan Ram- 
nath Marwadi (å. L R. 1925 Bombay 521 at 
522) (3). In-this particular case I am not 
satisfied that the appellant had reasonable 
grounds for review. Strictly speaking the 
application dated November 16, 1937 does 

(1) 44 I A 218; 42 Ind, Cas. 43,33 M E J 486; 
22°M L T 362;6 L.W 592; 126 P W R 1917; 15 A 
L J777; 19. Bom. L: R, 866; 3 P L, W 313; 260 L 
J 572; 104 P R1917; (1917) M W N 811; 3320W N 


169; 127 P'L R 1917; 45 O 94 (P O) 


-7{(2)15 O 242; (243). 
(3) Ai I R1925 Bom. 521, (622); 90:Ind, Gas: .610:-27 
Bom, L R 1150; 44 B 839, 
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not come within the purview of condi- 
tions for review laid down in O. XLVII, r. 1, 
of the Civil P. O. His grounds for-review 
were really grounds of appeal, ‘That 
being so, I am of opinion that there was no 
sufficient canse for filing the application 
forreview and therefore there was thus no 
sufficient cause forthe delay in filing the 
appeal. Therefore the application under 
s, 0 of the Indian Lim. Act for excusing the 
delay must be dismissed, and in consequ- 
ence the appeal must fail, as it has been 
filed long after the period of limitation 
expired. 

On merits too, Iam of opinion that the 
appellant has no case. Costs are always 
in discretion of the Court (vide s, 35 of the 
Oivil P.C.); In this case I think-the Ap- 
péllate Court exercised -a sound discretion. 
in the matter of thé award of costs, THat 
being so there can be no ’ppéal against 
thé decree of the lower Appellate Gourt -as 
to costs only. . 

T, therefore, dismiss the appeal as well as 
the Miscellaneous Application with costs. 


D. _ Appeal dismissed. 


BOMBAY HIGH COURT 
Second Appeals e 413 and 425 of 
1937 | 


June 16, 1939 
_ . LORU, J. 
.. BRIJMOHANDAS DAMODARDAS 
—DgcoRgE-HOLvER——APPELLANT 


versus 
SADASHIV LAXMAN NAIK 
AND ANOTHER—J ULGMENT-DEBTORS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXI, r. 18 
—Decree transferred to another Court — Decree- 
holder dying before starting execution proceedings— 
Legal representative cannot institute execution pro- 
ceeding there until he obtains from Court passing 
decree an order under O. XXI, r, 16—Legal represen- 


tative, when is clothed with status of decree-holder— ` 


Limitation Act (IX of 1908), as. 2 (7), 14——Proceediziga 
contrary to express provision of law—Whether prose- 
ctition in good faith. Mewucgtt & l 
When a decree is transferred to, another Court and 
the decree-holder dies before starting the execution 
proceedings in that Court, his legal representatives 
cannot finstitute the execution: proceedings there until 
they obtain an order from the Gourt which passed the 
decree under O, XXI, r. 16, Civil P. O. Therefore the 
darkhast which was started by the legal representa- 
tive without getting an order under r, 16, O. XXI, 
must be held to be badfrom its inception, and cannot 
be legalized by any waiver on , the part of the 
judgment-debtors or by the production of an order 
that may be subsequently obtained under O. XXI, 
r. 16, from the Oourt which passed the. decree. 
Hence the transferee Court ‘isnot bound to'stay ‘the 
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proceedings in order to enable the legal representa- 
tives to obtain such an order from the Court which 
passed the decree. 75 Ind. Cas. 893 (5), followed. 
Lp. 88, col, 2p, 88, col. L} 

. If a decree is oncetransferred to another Oourt for 
execution and the decree-holder who obtains such a- 


transfer dies, the proper remedy for his legal repre- 


sentatives is to seek an order under O. XXI, r. 16, 
from the Oourt which passed the decree, and have that 
order remitted to the Court to which the decree is 
transferred for execution under O. XXI, r.6(c). If 
the application under O. XXI, r. 16, is granted by the 
Oourt which -passed the decree, it “may make an 
endorsement of that order on the decree and send a 
copy of the order along with the other papers to the 
Court to which the decres is transferred for execution. 
Itis after such an order is passed that the legal 
representatives are clothed with the status ‘of decree- 
holders and are then empowered to institute execution 
precede in the Court to which the decree is trans- 

tred. [p. 88, col. 2.] 

Proceeding contrary to a clearly expressed provi- 
sion of law cannot be regarded as prosecuting another 
civil proceeding in good fsithin the sense in which 
the words “good faith” sre defined in the Lim. Act.. 
120 Ind, Cas. 236 (10), relied on. [p. 89, col. 2.] 


8. As. fiom the decision of the District 
J no ges Ahmednagar, in Appeal No. 33 of 
1936. i 


Mr. J. G. Rele, for the Appellant. 


,Mesers. A. G. Desai and P. 8. Joshi, for 
Réspondénts Nos. | and 2. 


Judgment.—One Gopaldas Damodardas 
obtained a monev decree against the res 
pondents in the Court of the First Olass 
Subordinate Judge at Ahmednagar on 
October 1, 1930. When the decretal amount 
fell due, he made-an application to that 
Court on July 11, 1932, to have the decree 
transferred to the Court of the Second Class 
Subordinate Judge at Parner for execution. 
The order transferring the decree was pass- 
ed on July 26, 1932, and the certificate of 
non-satisfaction was handed over to the 
decree-holder Gopaldas on August 8, 1932. 
Before Gopaldas presented an’ application 
for the execution of his decree in the Parner 
Court under O. XXI, r. 10, Civil P. O., he 
died-ón November 22, 1932, Nothing was 
done for nearly two years, and on August 
18, 1934, the brother and sons of Gopaldas, 


‘claiming to be his legal representatives, 


presented darkhast No: 423 of 1934 in the 
Parner Court to recover the decretal amount 
in execution of the decree. The respondents 
were served with notices and fhey put in 
their written statement on March 30, 1935, 
contending that they were agriculturists and 
as such not lidble to be arrested in execu- 
tion ofthe decree. . Before the question of 
their status was decidéd, they put in another 
‘application (Ex, 62) on August 24, 1935, 
contending that as the appellants had not 
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obtained an order from the ‘Court which 
passed the decree recognizing them as the 
legal representatives of the deceased decree- 
holder, they had no right’ to execute the 
decree in the Parner Court, l 


- Before this application was putin by the 
respondents, the appellants had made an 
application to the Court of the First Olass 
Subordinate Judge at Ahmednagar on 
August 8, 1935, requesting that the certifi- 
ed copy of the decree and the certificate of 
transfer of the decree should be called back 
from the Parner Court and their names 
should be substituted as the legal represen- 
tatives of the deceased decreesholder both 
in the decree and in the certificate. The 
‘Parner Court framed an issue as to whe- 
ther it had jurisdiction to hear the appel- 
lants’ application for execution, and holding 
that as the appellants had obtained no order 
under O, XXI, r. 16, from the Court which 
passed the decree, they had no right to 
institute the execution proceedings. It dis» 
missed their darkhast with costs. That 
order was upheld in appeal by the learned 
District Judge of Ahmednagar on the same 
ground. The application under O. XXI, 
r. 16, was granted by the First Class Sub- 
orninate Judge of Ahmednagar, who ordered 
that the names of the appellants should be 


shown asthe legal representatives of the- 


deceased “Gopaldas Damodardas: in the 
decree. Against that order the judgment- 


debtors appealed andthe learned District . 


Judge held that the application made by the 
appellants was not in the proper form, that 
they should have made a proper application 
for execution of the decree and not merely 
for the substitution of their names as the 
legal] representatives of the deceased, and 
that that application was incompetent. The 
appeal was therefore allowed and the order 
passed by the lower Court was set. aside. 


These two second appeals are presented: by 


the legal representatives of the decree-holdér 


Gopaldas, one from the order passed ,by-the - 


learned District Judge confirming the’ ordér 
of the Second Class Subordinate Judge of 
Parner, and the other from the order of the 
learned District Judge setting aside- the 
order passed by the First Class Subordinate 
Judge of Ahmednagar, 


In the former appeal (S. A. No. 413 of 
1937) it is urged that as the judgment-deb- 
tors did not object to the darkhast proceed- 
ings started by the appellants in their writ- 
ten statement (Ex. 7), they should be deems 
ed to have waive their right to object to 
their names being brought on the record by 


the Parner Court, and also that in any case 
the Parner Court should have stayed the 
proceedings in order to enable the appel- 
lants to obtain the necessary amended 
certificate from the Court of the First Olass 
Subordinate Judge at Ahmednagar and.. 
should not have dismissed the darkhast. 
The procedure to be followed by the | legal 
representatives of a deceased decree-bolder 
is now wellessttled. It is not disputed that 
a legal representative of a deceased decree- 
holder ia to be deemed as a transferee of 
the decree by operation of ‘law, and as 
such is entitled to apply for the execution 
of the decree to the Court which passed it 
under O. XXI, r.16, Civil P. O. Order. XXI, 
r. 10, provides: $ 

“Where the holder of a décree desires to execute 
it, he shallapply to the Court which passed the 
decree or to the officer (if any) appointed in this 
behalf, or if the decree has been sent . . . to 


another Court then to such Court or to the proper 
officer thereof", 


As held in Jasoda Deye v. Kirtibash Das 
(1), itis only the person appearing on the 
face of the decree asthe decree-holder who 
is entitled to execution, unless it be shown 
by some other person under O. XXI, r. 16, 
thathe has taken the place of the decree 
holder. ‘‘Decree-holder,” as defined in 
s. 2. sub-s. (3), means any person in whose 
favour a decree has been passed or an order 
capable of execution has been made. The 
definiticn in the Code of 1882 included a 
-transferee of a decree. But now the trans- 


- feree of a decree or the heir of a decree- 


holder cannot present an application for its 
execution unless he first obtains an order 
under O. XXI, r. 16, that he is the person 
entitled to executé:the decree as the legal 
representative of the original decree-holder. 
It-follows from this that when a decree is 
transferred to another Court and the 
~déereés:holder dies before statring the exe» 
seution: proceedings in that Court, his legal 
.representativés cannot institute the . execu- 
tión- proceedings there until they obtatin 
an:order from the Court which passed the 
-decree under O. XXI, r. 16, Civil P.O. It 
was, once.thought that when å decree-holder 
dieg-during the pendency of the execution 
proceedings his legal representative cannot 
continue those proceedings, but must start 
fresh proceedings under O. XXI, r. 16: 
Palaniappa Chettiar v. Valliammai Achi{2), 
But that was overruled by the Full Bench 
of the Madras High Court in Venkatachalam 


(1) 18 O 639. 
_ (2) 50 M1; 99 Ind. Cas. 627; A IR 1927 Mad. 184; 
51 MLJ 745; (92¢) M W N 981; 25 LW 354. 
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Chetti v. Ramaswamy Servat (3), and it was 
held that it was open to the legal represen- 
tative of a deceased decree-holder to con- 
tinue the execution proceedings already 
started by him. The same view was taken 
by this Court in Kacharabhai v. Kachara- 
bhai (4), where it was held that an dapplica- 
tion to execute a decree filed by the decree- 
holder can, on his death, be continued by 
his son and heir, provided the heir frst 
obtained an order of the Court under 
_O. XXI, r. 16, Civil P. ©. -In that case the 
legal representative of the deceased decree- 
holder had made an application tothe Court 


to which the decree had been transferred - 


for execution to be allowed to continue the 
darkhast proceedings after being brougbt 
on the record. The trial Court had rejected 
the application, butin appeal three months' 


time was grantea to him to obtain an order’ 


under O. XXI, r. 16, from the Court which 
passed the decree and then to continue the 
darkhast which had been already filed by 
the deceased decree-holder. 

It is urged that onthe same principle in 


this ease also the Parner Court should: 


have stayed the execution proceedings and 


allowed the appellants time to obtain the. 


necessary order under QO. XXI, r. 16, from 
the Ahmednagar Court. But in that case 
the deceased decree-holder had already 
started the execution proceedings, and it 


was perfectly within the discretion of the 


executing Oourt to stay the proceedings and 
wait until the legal representative of the 
the 


darkhast. But here 


Parner Court. It was-after his death that the 
present appellants présénted the darkhast 
in the Parner Court without obtaining any 
order under O. XXI, r. 16, from the Ahmed- 
nagar Court which had passed the ‘décree. 
As observed by the learned Ohief Ji astice 
in Raghunath Govind v. Gangarain. Je ési- a(5) 
(p, 647): 

“ The assignee or transferee of the eet -Can- 
not continue any proceedings previously commenced 
nor can he institute any fresh proceedings for ‘the 
execution of the decree, unless he makes an applica- 
tion under O. XXI, r. 16, tothe Oourt which passed 
thedecree. That application will be heard *:by the 


eke 


Court, not as a Court executing the decree, but.as a. 


Court which passed the decree, and it seems clear to 
me that until an order ismade by the Oourt which 

(3):55 M 352; 135 Ind. Oas. 561; A I R 1932 Mad. 
73;62M LJ 1; '34.L W 866; (1931) 'M W N 1209; Ind, 
Rul. (1932) Mad. 145 (F B). 

(4) 33 Bom. L R 818; 134 Ind. Oas, 720; A I R 1931 
Bom. 423; Ind. Rul. (1931) Bom. 528. 

(5) 47 B 643 (647); 75 Ind. Oas. “203; A IR 1923 Bom. e 
404; 25 Bom. L R 474. 
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passed the decree that execution may proceed at the 
instance of the transferee, it is not open to the trans- 
feree to execute the decree, nor | is there any Oourt 
m is executing the decree ' 

p. 651*, Orump, J. observed: 

a pee to me that where a Oourt has to deal 
with an application on the notice under O, XXI, r. 18, 
the question which arises is a preliminary question, 
that is to say, whether the person who comes forward 
as assignee is or is not entitled to execute the decree, 
and until that question has been disposed of, no. 
question of execution can arise, and therefore there is 
no Oourt at that stage which can be termed ‘the Court 
executing the decree’ ™, 

The principle laid down in this case was 
approved of and followed in Gangaya Nar- 
nappa V.: Krishnappa (6). The learned 
Advocate for the appellants relied upon 
Shailendranath Ghosh v.SurendranathDe(7), 
and Manorath Das v. Ambika Kant Bose 
(8). The ruling in Shatlendranath Ghosh v. 
Surendraneth De (7), lays down that the 
legal representative of a deceased decree- 
holder must make an application under 
O. XXI, r. 16, to the Court which passed the 
decree before he can. proceed with the 
execntion of the decree, and that an order 
for substitution of the legal representative 
for the original decree-holder cannot be 
made by the executing Court to which the 
decree has been transferred by the Court 

which passed the decree. But it further 
says that ifthe Court to which the decree 
is transferred for execution makes an order 


- substituting the legal representative for the 


deceased decree-holder, that is an irregul- 


. larity which ean be waived by acquiescence. 


deceased came forward to proceed with the-> In that case however the deceased decree- 


decree-holder . 
Gopaldas did not take any steps to execute - 
the decree after if was transferred to the. 


holder himself had presented a darkhast in 


.the Court to which the decree had been 


transferred for execution. When he died 
during the pendency of the execution procee. 
edings the legal representatives were 
brought on the record in spite of the objec- 
tion of the judgment-debtors. They did not 
appeal against that order at that time. 
When: subsequently the objection was- 


* repeated, it was held that they had waived 


‘their right, Soin that case the darkhast 


a proteedings were not bad from the incep- 
‘tion,’ As I have said, 


it is open to the 
Court to which the decree is transferred to 
keep the darkhast pending until an order 
under O. XXI, r. 16, is obtained by the 
legal . representatives, In the present 
case however the legal representatives 


(6) 26 Bom. L R 491; 80 Ind. Cas. 422; A I R 1924 
Bom. 394. 
(7) 57 O 1137; 129 Ind. Cas. 572; A I R 1930 Cal, 


' §<14; 34 CWN 437; Ind. Rul, (1931) Oal, 220. 


Oo} 13 O WN 533; 1 Ind. Oas. 57; 9 OL J 
4 
*Page of 47 B.—[Ed.} 
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themselves instituted ‘the proceedings 
without obtainirg ‘such an order, ‘and 


bence there is no question of waiver on 
the part of the judgment-debtors, 

The ruling in Manorath Das v, Ambika 
Kant Bose (8) is more in point. But ‘that 
ruling is apparently in ccnflict with the 
view taken by a Division Bench. of this 
Courtin Raghunath Gorind v. Gangaram 
Yesu (5). In Manorath Das v, Ambika Kant 
Bose (8) the executors under a will of tke 
deceased had obtained a decree on behalf 
of tte legatee. Afterthe legatee attained 
majority he took over charge of the estate 
and presented a darkhast in the Court 
to which the decree had been already 
transferred at the instance of the executors. 
It was contended that, as 
pregentative of the decree-holder, be should 
have first obtained an order under O., XXI, 
r. 16, from the Court which passed the 
decree. But he was allowed time todo so, 
and when he produced such an order when 
the darkhast was pending, it was held 
that the order related back to the date 
when he became entitled to execute the 
decree as the legal representative of the 
decree-holder and therefore the previous 
proceedings became legal on the production 
of the order. But the passage already 
quoted frcm Raghunath Govind v. Ganga- 
ram Yesu (5) shows that unless an order 
under O. XXI, r. 16, is obtained by the 
legal representative he has ne right. to 
institute the executicn proceedings. I am 
bound to follow this decision; and therefore 
the darkhast which was started by the 
appellants in the Parner Court must be 
held tobe bad from its inception, ard 
cannot be legalized by any waiver on the 
part of the judgment-debtors or by the 
production of an order that may be sub- 
sequently obtained under O. XXI, r. 16, 
from the Oourt which passed the decree. 
Hence the Parner Court was not bound to 
stay the proceedings in order to enable 
the appellants to obtain such an order 
from the Ahmednagar Court. The dar- 
khast was rightly thrown out, and this 
appeal must be dismissed with costs. 

As regards the other appeal (8, A. No. 
425 of 1937), the lower Appellate Court 
has held that the application made by the 
appellants tothe Court of the First Class 
Subordinate Judge at Ahmednagar should 
have been inthe form of an application 
for execution underO. XXI, r. 16. This 
may not be absolutely neécéssary when ‘a 
decree is transferred to another Court for 
execution, and thè copy of the decree and 
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the certificate of non-satisfaction have 
already been sent to the transferee Oourt. 
The legal representatives of the deceased 
decree-holder have nointention to execute 
the decree in the Court which passed the 
decree, and yet the application under 
O. XXI, r. 16, must be made to that Court. 
It is not therefore right to say that they 
must make an application for execution 
even though thedecree has already been 
sent to another Court for the purpose of 
execution. Under O. XXI, r. 6, the Court 
sending a decree for execution must send 
three documents, viz., a copy of the decree 
a certificate of nonesatisfaction or part 
satisfaction, and acopy of any order forthe 
execution of the deeree or, if no order has 
been made, a certificate to that effect. 
This last includes an order passed under 
O. XXI, r. 16. Hence ifa decree is once 
transferred to another Court for èxecution 
and the decree-hoider who obtains such a 
transfer dies, the proper remedy for his. 
legal representatives is toseek an order 
under O. XXI, r. 16, from the Court 
which passed the decree, and have that 
order remitted tothe Court to which the 
decree is transferred for execution under 
O; XXI, r. 6 (¢).. But the appellants made 
an application to the Ahmednagar Court to 
have the copy of the decree and the certi- 
ficate of transfer amended, As observed 
in Bhikaji v. Dattatraya (9): 

“the Civil P. O. contains no provision under which 
a representative of a deceased decree-holder can have 
hisname entered on the record when nothing 

maint decree beyond its 
execution.” 


If the application under O. XXI, r.16, ‘is 
granted by the Court which passed the 
decree, it may make an endorsement of 
that order on the decree and send a copy 
of the order along with the other papers 
tothe Court to which the decree is trans- 
ferred for execution. It is after such 
ari order is psssed that the legal represen- 
titives are clothed with the status ‘of 
decree-holders and are then empowered to 
institute execution procéedings in the Court 
to which the.decree ‘is transferred.. Hence, 
technically spésking,the application made 
by fhe appellants to ‘the Ahmednagar - 
Cotirt .is not in the proper form. Assuming 
that-they did really intend to ask for the 
relief to whic¢h’they were -éntitled under - 
O: XXI, r. 16, still it has-to be considered 
whether the'decrée was executable on the 
date.on:which they made the application.” 
That a question like this has to ‘be.con- 


(9) 2 Bom. L R 8&8. 
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sidered Before’ an order is passed under- 


O. XXI, r. 16,is clear from the ruling in 
Raghunath Govind v. Gangaram Yesu (5). 
In that case when the assignee of a decree 
made an application under O. XXI, r. 16, 
the judgment-debtor, contended that the 
decree had been satisfied: asthe decretal 
amount had been paid to the original 
decree-holder. The payment had not been 
certified to ‘the Gourt as required by 
O. XXI, r. 2. Yet it was held tkat the 
Court hearing the application under 


O. XXI, r. 16, was a‘“Court which passed . 


the decree” and not an executing Court, 
that it was open to ‘the judgment-dsbtors 
to contend and prove in thdse proceedings 
that the amount due under the decree had 
been paid out of Court, and that if the 
decree was proved to have been already 
satisfied, then the assignee was not entitled 
to any order in his favour under O, XXI, 
r.16. Similarly, if the decree sought to 
be executed has ceased to be capable of 
execution by being time-barred, then the 
appellants are not entitled to have an 
oe passed in their favour under O. XXI, 
T, 

This point was considered by the Ahmed- 
nagar Court, -and it held that the detree 
was stillin time by reason of the darkhast 
proceedings taken by the appellants in 
the Parner Court. Gopsidas got the 
decree transferred to the Parner Court 
on July 26, 1932, and therefore “a darkhast 
should have been filed before July 286, 
1935. Gopaldas died before the appellants 
presented the darkhast unauthorizedly on 
.August 18, 1934, without obtaining an 
order under O. XXL, r. 16. They made the 
present application to the Ahmednagar 
Court on August 8, 1935 more than three 
years after the previous order about the 
transfer ofthe decree to the Parner Oourt 
was passed. Hence, prima facie, the 


decree had become time-barred before ' 


August ê, 19385. It is however contended 
that under s. 14, Lim. Act, in computing. 
the period of limitation, the time during 
which the appellants were prosecuting the 
darkhast in the Parner Court in good faith 
should be excluded. Section 14, el. (2), 


Lim. Act says: 

“In computing the period of limitation prescribed 
for any application, the time during which the 
applicant has been prosecuting with due diligence 
another civil proceeding, whether in a Court of first 
instance or in a Court of Appeal, against the same 
party forthe same relief shall be excluded, where 
such proceeding is prosecuted in good faith ins 
Court which, from defect of jurisdiction, or 
Tan cause of a like nature, is unable to enter- 
ian it.” - 
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Although the parties to the darkhast 
proceedings in the Parner Court were the 
same as -the parties to the proceedings 
under O, XXI, r. 16. before the Ahmedna- 
gar Court, yet the reliefs claimed in the 
two proceedings were different. In the 
Parner Court the appellants wanted to 
execute the decree itself; whereas in the 
Abmednagar Court the relief asked for 
by them was to have their names substitute- 
ed in place of the deceased decree-holder. 
Itis argued that the appellants had pre- 
sented the darkhast in the Parner Court 
in good faith believing that they had 
a right to do so. The expression “good 
faith” has a special meaning in the Lim.. 
Act, Section 3 (20), General ‘Olauses Act 
1897, provides that a thing shall bedeem- 
ed to be done in "good faith,” where it ig. 
in fact done honestly, whether it is done 
negligently or not. But s. 2 (7), Lim, Act, 
says that nothing shall be deemed to be 
done in good faith which is not done with 
due care and attention. As held in 
S. R.M. M. A.Firmv. Maung Po Saung 
(10) proceeding contrary to a clearly exe 
pressed provision of law cannot be re- 
garded as prosecuting another civil pro- 
ceeding in good faith in the sense in which 
the words *“‘good faith” are defined in the 
Act. In that case a person against whom 


‘an order was passed under O. XXI, r. 63, 


Civil P. O. instead of bringing a suit, 
applied for a revision ofthe order, and 
when that application was rejected, he filed 
a suit when it was time-barred, It was. 
held that he was not entitled to the exclue 
sicn of the period during which he was: 
prosecuting his application for revision. 
On the principle that gross negligence 
negatives good faith, it was held in 
Ghishulal ‘Ganeshiial v: Gumbhirmull 
Pandya (11) that failure to.inqure whether 
the necessary leave of. Court had been 
granted; though applied for, was held to 
be such groés negligence as to deprive 
the plaintiff ófthe Benefit of s. 14, Lim. 
Act. 

In the present case also -+the applicant 
recklessly disregarded the provisions of 
O. XXI, r. 16, Civil P. O. and started to- 
execute the decree without any authority 
from the'Gourt which passed it. Hence,. 
Ido:not think that -the appellants are 
entitled to the exclusion of the time spent 
by thèm in prosecuting the darkhast in the: 


(G07 R 468; 120 Ind. Oas. 236; A I R 1929 Rang.. 
297; Ind.'Rul: ¢1930)_ Rang. 28. 
è (11) 62.0510: 164 Ind. Oas. 111; A IR 1938 Oal. 377; 
390 W N 606; 9 ROC 137. 
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Parner Court. The decree was therefore 
time-barred onthe date on which they 
made the application tothe Amednagar 
Court, and on the principle laid down in 
Raghunath Govind v.. Gangaram Yesu (5) 
they are not entitled to an order allowing 
them to execute the decree under O. XXI, 
y. 16,Civil P. O. This appeal also must 
therefore be dismissed. 

The respondents kave put in cross- 
objections claiming their costs from the 
appellants. The lower Appellate Court has 
‘disallowed the costs on equitable grounds. 
Since the appellants have been deprived 
of the benefit of the decree obtained by 
‘Gopaldas owing to wrong legal advice, I 
-do not think that I should interfere with 
the discretion exercised by the lower 
Appellate Court. Both the appeals are 
-dismjssed with costs. -The cross-objections 
in both the appeals are- dismissed with 
-costs, 

D. Appeals dismissed. 





OUDH CHIEF COURT 
Second Civil Appeal No. 178 of 1937 
February 9, 1940 
HAMILTON, J, 

SURAJ BAKHSH SINGH pgap AND 1N 

- HIB PLAOS SHEO MAHIP BIKRAM 
SINGH AND aNoTaER, MINORS UNDER TAB 
GUARDIANSHIP OF THEIR UNCLE i 

SARFRAZ SINGH anv otHeks—Degrenpants 


APPRLLANTS 3 


VETSUSB 
Mahant THAKUR DAS—Ptrarntirg— 
RESPONDENT 

Hindu Law—Joint family — Interest of undivided 
-member attached in execution of money decree 
against him — Attachment released on objection by 
-other members of joint family that property was 
sold to them — Suit to set aside sale as fictitious— 
Defendant dying — Plea that there ia no property 
against which decree could be executed, if can be 
-taken—Civil Procedure Code (Act V of 1908), 0, XXI, 
r. 63—Transfer of Property Act (IV of 1682), s, 53 
—Creditor’s proceeding under O, XXI, r. 63—Suit, if 
must bein representative character. 

When a suit is brought againsta member of a 
joint Hindu family for a declaration that the sale 
deed in favour of the defendant's nephews who 
formed along with the defendant the joint family of 
the property attached by the plaintiff in execution 
of his money decree was fictitious and fraudulent and 
was oxecuted with the object of defeating the plain- 
tiff’s claim against the defendant and the defendant 
dies during the pendency of the suit in the original 
-Court it cannot be said that as he was a member of a 
joint Hindu family, there was no longer any property 
against which the plaintiff could proceed, If the 
undivided interest is attached during his lifetime 
it may be sold after his death whether the order for® 
sale was made in his lifetime or after his-death. 
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The contention would be sound if the “undivided 
interest of the defendant had not been attached in his 
lifetime inthe execution of a decree against him for 
his personal debt. . 
There is no rule which forces a decree-holder to 
ask for execution against the whole of the undivided 
share of a Hindu co-parcener when the sale of only a- 
part of it would be sufficient, ; 
_ A creditor proceeding under O. XXI, r. 63, Civil 
P. O., who does not know of the existence of other 
creditors is not bound to bring a representative suit to 
represent persons of whose existence he is not aware. 
It is for the defendant who as debtor knows whether 
he has other creditors to object that there are other 
creditors and that a representative suit should be 
filed. Ifhedoesnot raise such objection, the Court 
is entitled to hold that there are no other creditors 
and the plaintiff therefore can sue fér himself alone 
fora declaration thatthe transfer by the defendant 
was fictitious and fraudulent with the object of 
defeating the plaintiff's claim. 3 
[Oase-law distinguished] 


8., O. A. against the order of the Civil 
Judge, Gonda, dated January 25, 1937. 


Messrs. L. S. Misra and Sri Ram, for th 
Appellants. i 


Mr. H. D. Chandra, for the Respondent. 


Judgment.—This is a second appeal by 
defendants. 

The plaintiff Mahant Thakur Das held 
a decree for money against Mahabir Singh 
and when he applied for execution by sale 


. of certain property, defendants Nos. 1 to 


3 who are nephews of Mahabir Singh, 
filed an objection on the basis of a sale 
deed which purported to have been execut- 
ed in their favour by Mahabir Singh and 
the property was released from attachment. 
The plaintiff then filed this suit for a 
declaration that the sale deed was fictitious 
and fraudulent and was executed with the 
object of defeating the plaintiff's claim 
against Mahabir Singh. 

It was found that Mahabir Singh and 
these nephews formed a joint Hindu. 
family and the deed of sale was fictitious and 
invalid. 

Two points have been raised in this appeal, 
one that the plaintiff should have brought 
a representative suit and as he has not done 
so his suit must be dismissed and tke other 
that Mahabir Singh died during the 
pendency of the suit in the original Court 
and when he died, as he was a member of a 
joint Hindu family, there was no longer any 
property against which the plaintiff could 
proceed. 


This second contention can be disposed 
of quickly. The contention would have 
been sound if the undivided interest of 
Mahabir Singh had not been attached in 
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his lifetime in the execution of a decree 
against him for his personal debt. After 
his death then it could not be attached 
as against his nephews as it ceased to 
be his interest and passed to the other 
to-parceners by survivorship, If however 
as here the undivided interest is attached 
during his lifetime it may be sold after 
his death whether the order for sale was 
made in his lifetime or after his death: 
vide para. 289 of Mulla's Hindu Law. 


It has baen urged here that the execution 
application was against ashare of about five 
Piés as if it was a separate share and not 
against the undivided interest of Mahabir 
Singh. Had partition been simultaneous 
with the attachment, the share of Mahabir 
Singh on partition would have been found 
to be about 8 pies sothat the decree-holder 
was really seeking execution against part 
of the undivided sbare of Mahabir Singh. I 
know of norule which forces a decree-holder 
to ask for execution against the whole of 
the undivided share of a Hindu co-parcener 
when the sale of only a partof it would. 
be sufficient. - The decree-holder would -have 
been more correct had he applied for sale 
of a fraction of the undivided share of 
Mahabir Singh which would have worked out 
at about 5-8ths but as at the time of attach- 
ment the share would have worked out at 
about 8 pies and what was attached, which 
was about five pies, can be sold after the 
death of Mahabir Singh, there is no practi» 
cal difficulty. 

Taking now the first point the learned 
Counsel for the appellant says that under 
8, 53 of the T. P. Act a decree-holder being 
a creditor suing to avoid a transfer on the 
ground that it has been made with intent to 
defeat or delay the creditors of the transferor 
must sue on behalf of or for the benefit of, 
all the creditors. There are certain cases 
which deal with the point before the 
amendment of s, 53 of the T. P. Act which 
came into force in April 1930, such as 
Kottarathil Puthiyapurayil Pokker v. 
Balathil Purkum Chandrankandi Kunhamad 
(I.L. R. 42 Mad.143) (1),. R. R. 0. -O. 
Chettyar Firm v. Ma Sein Yin, (A.I. R.1928 
Rangoon 1) (2) and China Mal v. Gul 
Ahmad, (A. I. R. 1923 Lahore, 478) (3). The 
One decision after the amendment to which 
my aitention has been called is Shrimal 
(1) 42 M 143; 51 Ind, Oas. 714; 25 MLT 47: (1919) 
M W N 39; 9L W 188 38 M L J 23), 

Da J E 1928 Rang. 1; 105 Ind. Cas. 582;5 R 


588, è 
J wet R 1923 Lah. 478; 73 Ind. Oas. 719; 5 L L 
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Kasturchand Marwadi v. Hiralal Hansraj 
Marwadi, (I. L. R. 1938, Bom. 445) (4). It 
was there held that a sait brought under 
O. XXI, r. 63 of the Civil P, C., by a 
judgment-creditor, who has been defeated 
at the instance of an intervener in proceed- 
ings taken in execution of his decree, need 
not necessarily be a representative suit 
under.s. 53 of the T. P. Act, on behalf of 
the general body of creditors. A number 
of earlier decisions have been referred to 
and thereis a relevant passage on p. -451*. 
Reference has here been made to O. I, r. 8 
of the Givil P, O., which deals with proce» 
dure in -a representatvie suit. This O. I, 
T, 8 states that where there are numerous 
persons having the same interest in one 
suit, one or more- of such persons may 
sue on behalf or benefit of all and notice 
has to be given to all such persons either 
by personal service or where from the 
number of persons or any other cause such 
service is not reasonably practicable by 
public advertisement as the Court in each 
case may direct, and any of such persons 
may then apply to be made a party 
to such suit. The principle of a represen- 
tative suit is to prevent a defendant from 
being vexed aad molested by other similar 
suits by other persons of the body. Personal 
service can obviously not be made on non- 
existing persons and if is only when such 
existing persons are numerous that there 
may be’ another form of service such as 
No such service 


ence on whom service can be made. It 
appears to me, therefore, that O.I, r. 8, 
deals with persons in existence at the 
time: the suit is brought and isto prevent 
an actual existing danger, namely, the 
bringing of suits by such persons and not 
a possible future danger which may never 
mature, namely, the coming into existence 
at some unkown period of persons who 
become creditors of the defendant in that 
suit . 

If we consider s. 53 of the T. P. Act it is 
not easy to imagine a transfer made with 
intent to defeat or delay creditors who are 
not in existence at the time of the transfer, 
The wording of s. 53 indicates that it 
applies to cases where there are more 
than one creditor but only one brings a suit, 
To safeguard the defendant the plaintiff 
should name other creditors and other credie 

(4) I L R (1938) Bom. 445; 175 Ind. Oas. 843; 40 


Bom, L R 3710A I R1938 Bom 289; 11 RB7 
*Page of I. L, R. (1938) Bom.—{#d,] 
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tors are safeguarded against possible damage 
to their interest by O. T, r. 8, because they 
are allowed to join inthe suit- if they are 
not prepared to rely on the creditor who is 
actually suing. The learned Counsel for 
the appellant says that a creditor, even if 
he thinks he is the only one, must bring a 
representative suit or, at any rate, he must 
say that he is not bringing a representative 
suit because he does not know of the 
existence of other creditors. Ifhe brings 
a representative suit believing that he has 
no other creditor T do not see how he can 
comply with the requirements of O. I, r. 8, 
as he cannot take steps for serving persons 
whose existence he does not know of. It 
seems to me that he is entitled at any 
rate if he does not know that there 
are other creditors, to bring a suit 
for himself alone and it is for the defen- 
dant then to object that a representative 
suit is required because there are in fact 
other creditors, In the present case there 
is no evidence that there are any other 
creditors, Girraj v. Sankanta Prasad, (1937 
O. W. N. 1169) (5), expressed a doubt as 
to whether a plaintiff instituting a suit 
according to the provisions of. O. XXI, 
r. 63, was not bound by the provisions 
of s. 53 (1) of the T. P. Act. The point 
did not have to be decided and in any 
case there was no consideration of the 
point whether a representative suit should 
be brought when there was no evidence 
of the existence of any creditor other than 
the plaintiff. : 
In A.K.A. C,T.V. Chettyar v. R, M. A. R, 
S.: Firm, (I. L. R. 12 Rangoon, 666) (6), the 
suit brought was properly brought as a 
representative suit so that the remark 
that a creditor must bring a representative 
suit in view of the amendment of s. 53 
was obiter dictum and anyhow if did not 
consider whether a representative suit must 
be brought when thereis nothing to show 
that there are other creditors besides the 
one that brings the suit. . 

In-my opinion a creditor proceeding 
under O. XXI, r. 63, who does not know 
of the existence of other creditors is ‘not 
bound to bring a representative suit to 
represent persons of whose existence he is 
not aware. It is for the defendant who as 
debtor knows whether he has other creditors 
to object that there are other creditors and 
that a representative suit should be filed. If 


(5) 1937 OW N 1169; 171 Ind. Cas. 927; 10 R O 148; 
1937 O L R582; A I R1938 Oudh 33. : 

(6) 12 R 666; 152 Ind, Cas. 555; 7 R Rang. 172; AI 
R 1934 Rang. 302. fo 
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$ 
he does not raise such objection, the Court 
is entitled to hold that there are no other 
creditors and the plaintiff theretore can sue 
for himself alone. 

I do not think it necessary to go further 
into the question whether a plaintiff suing 
under O. XXI, r, 63, must bring a represen- 
tative suit if there are other creditors in 
existence. 

. I, therefore, dismiss the appeal with costs. 


D. Appeal dismissed. 


a 





MADRAS HIGH COURT 
Criminal Revenue Case No. 316 and 
Petition No. 292 of 1939 
October 4, 1939 
LaksHMaNn Rao, J, l 

In re PERIANNA PILLAI—PETITIONER 
Government of India Act, 1935, (25 & 26 Geo. V, 
Ch. 42), s. 224 (2)—High Court, if can question 
order of Village Headman under s. 10 of Regulation. 
(XI of 1816). 

The order of the Village Headman unders.10 of 
Regulation XI of 1816, was not subject to appeal 
or revision except under s, 107, Govt. of India Act 
of 1915, and cl. (2) of s. 224, Govt of India Act, 
1935 excludes the jurisdiction of the High Court 
to question the order in such cases, 


` Or. Rev. Case and P. to revise an order of 
the Court of the Village Headman, Balkrish- 
nampatti, dated November 8, 1938, 


Facts.—This revision petition is against 
the order of conviction and sentence till 
rising of Court made by an acting Village 
Headman under s, 10 of Regn. XI of 1816. 
The petitioner (accused) was charged with 
having abused the respondent (complainant) 
in an insulting language and after an en- 
quiry the order of conviction was made. 
The ground in revision was that the Village 
Headman was nota permanent incumbent 
and he had therefore no jurisdiction to take 
cognizance of the offence, 

_ Mr. A. V: Narayanaswami Ayyar, for the 
Petitioner. 

The Public Prosecutor, for the Orown. 

Order.—The order of the Village Head- 
man under s. 10 of Regn. XI of 1816 was 
not subject to appeal or revision except 
under s. 107, Govt. of India Act of 1915, 
and cl. (2) of s, 224, Govt. of India Act of 1935 
excludes the jurisdiction of the High Oourt 
in such cases. The revision petition is there- 
fore dismissed, 


Nes. Petition dismissed. 
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* LAHORE HIGH COURT 
First Appeal No, 177 of 1938 
December 9, 1938 
SKEMP, J. 
SRI RAM, PROPRIETOR: oF Mgssps. 
JUGAL KISHORE & SONS, DELHI— 
APPELLANT 


versus 
EMPEROR tagoves COLLECTOR, 
DELHI, AND ANOTAR- RESPONDENTS 

Succession Act (XXXIX of 1925), 8. 299—Order to 
executor to furnish fresh security—If appealable— 
Administration—Surety — When entitled to be dts- 
charged—Executor adjudged insoluent—Surety, tf can 
be released. 

An order calling upon an executor to furnish fresh 
security is subject to appeal. 

The surety is entitled to protection against the 
executor if it be shown that the latter is wasting the 
estate, and thereby rendering the former liable on his 
surety bond. The course tobe adopted, on waste by 
the executor being established by the surety, is to 
call on thé executor to furnish other security, and, 
on his doing g0, to’ discharge the original surety in 
respect of future waste, Should the executor fail to 
furnish other security the probate should be revoked 
and the surety discharged: Raj Narain Mookerjee v. 
Full Kumari Debi (4), 51 Ind. Cas. 936 (5) and 140 
Ind, Cas. 127 (T7), relied on. Subroya Chetty v. 
Ragammall (1), In re Stark (2) and 1 Ind. Oas. 143 (3), 
not followed, 7 

Where therefore the executor by being adjudged 
insolvent has demonstrated that he is unable to 
manage his own affaire itis reasonable forthe surety 
to believe that he is not a fit personto manage an 
estate of somebody else and he is entitled to be 
released from his surety bond. 


-F. A. from an order of the Senior Bub- 
Judge, Delhi, dated June 14, 193s. 


Mr. Shamair Chand, forthe Appellant, 


Mr, M. Sleem, The Advocate-General, for 
the Crown. 


Mr, Vishnu Datta, for the Respondent 
(Bhola Nath). 


Judgment.—This is a first appeal against 
an order ofthe Senior Subordinate Judge, 
Delhi, directing one Sri Ram, who had 
obtained probate of a will, to lodge fresh 
security for the administration of the 
balance of the estate. This order was 


which says: Rae oes 
“Every order made by a District Judge by virtue 
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of the powers hereby conferred upon him shallbe 
subject to appeal to the High Oourt " 


Admittedly thereis no specifie provision 
in the Act enabling the Court to take fresh 
security or cancel a security bond, and 
Mr, Vishnu Datta for the respondent Bhola | 
Nath argues that there can therefore be no 
appeal. On the other hand, Mr. Shamair 
QOhand urges that the Senior Subordinate 
Judge was seized of the case by virtue of 
the Act, that the order was passed in the 
ordinary course of the case under the Act 
and therefore s, 299 must be deemed to 
apply. I accept this argument, If a Court 
can pass an order calling upon an executor 
to furnish fresh security it is obviously 
Tight and proper that the order should be 
subject toappeal. Mr. Shamair Chand for 
the appellant takes the point that once a 
surety has given security that an executor 
shall administer the estate, he cannot be 
permitted to withdraw. He relies for this 
proposition on Subroya Chetty v. Ragame 
mal (1) which did so held relying on 
In re Stark (2) and Subroya Chetty v. Ragam- 
mall (1) was followed in Kandhya Lal v. 
Manki (8). On the other hand there are 
several cases in which a surety has been 
released from security: see Raj Narain 
Mookerjee v. Full Kumari Debi (4) where 
the applicant had become surety for his 
sister for the due administration of the 
mother’s estate but alleged that the adminis- 
tratix was wasting the estate. It was held 
by a Division Bench of the Calcutta High 
Gourt that the Court has jurisdiction to 
take a second bond with fresh sureties and 
that the surety could be released from his 
obligation by giving notice. In Surendra 
Nath. Pramanik v. Amrit Lal (5) another 
Bench of the Oaleutta High Court held 
that where the surety had become worthless 
the Court could call on the executors for 
fresh security, In Shahabuddin v, Fazal 
Din (6) a Division Bench of the Chief 
Court held 

“that a surety of an executor is entitled to be 
discharged from his liability as regards the future 
transactions of the latter when the executor for 


whom he is surety wastes the estate, and as the 
effect, of his diacharge would be to revoke the 


probate, if fresh security is not furnished an 


appeal lies against an order refusing such dis- 
charge.” 


(1) 28 M 161; 14 M LJ 482. 
(2) (1866) 1P & D 76; 35 LJ P42; 13 L T 682; 14 W 


KOE: A 56; 1 Ind. Oas. 143; A W N 1908, 288; 6 A 


4) 29 O 68; 60 W N7. 
5)47 O 115; 51 Ind. Cas. 936; A IR 1920 Cal. 584; 


°29 0 LJ 498; 230 W N 763. 


(6) 52 P R 1902; 89 P L R 1902. 
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_, The learned. Judges said: 


“The surety is.,... entitled to protection against 
the executor if it be shown that thelatteris wast- 
ing the estate, and thereby rendering the former 
liable on his surety bond. In ourview ofthe law 
the course to be adopted, on waste by the executor 
‘being established by the surety, is to call on the 
executor to furnish other security, and on his 
doing so, to discharge the original surety in respect 
of furture waste. Should the executor fail to furnish 
other security the probate should be revoked and 
the surety discharged.” 

In a recent case, National Guarantee 
and Suretyship Association v. Prayag Deb 
(7) it was held that: 

“Although a surety for the due administration 
by a grantee of letters of administration cannot 
claim asof right to be relieved of all furture 
liability by merely expressing his intention to 
revoke, either by notice or by an application to 
the Oourt.....yet the Court to which the guarantee 
is given has power, when good cause is shown, 
to grant a release from all liability for future 
transactions,” ; 

In the course of their judgment the 
learned Judges said : 

. “Tt may well be that atthe time when the surety 
furnished security, the administrator was honest 
and was believed to be capable of administering the 
estate in a proper way, but he might subsequently 
become dishonest or might mismanage the estate, 
and so it would be astonishing if there was no 
provision of law which would give the surety 
‘remedy by way of objecting to the Court and asking 
to be relieved. Hecannot merely sit idle and watch 
the administrator committing the waste and mis- 
appropriation, knowing fully well that the liability 
will be his own.” 

. Mr. Shamair Chand suggested that as 
there is no authority of this High Court on 
the point it should be referred toa Division 
Bench, but I see no need for this course.. 
There is a ruling of the Chief Court dealing 
with the point with which I am in respect- 
ful agreement. I also think the remarks 
in National Guarantee and Suretyship 
Association v. Prayag Deb (7) particularly 
apposite, The executor by being adjudged 
insolvent has demonstrated that he is 
unable to manage his own affairs and it 
is reasonable for the surety to believe that 
he is not a fit person to manage an estate 
.of somebody else. I reject. this appeal with 
_ costs to the respondents.. - a 
BR 0. T.C Appeal rejected. 


- 


7) 54: A 293; 140 Ind. Oas. 127; A I R 1932 All, 262; 


© | 9(1932)'A-L J140; Tnd. Rul, (1982) All. 616. 
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___ QUDH CHIEF COURT . 
Civil Revisior Applications Nos. 95 and 96 

of 1937 

February 28, 1940 

ZIA UL Hasan, J. 

BAOHCHU LAL—Ptaintirr— 
APPLICANT 
versus 
BHAGWATI AND aNoTHER—DEFENDANTS 

—OPpposiIT# PARTIES 

Limitation Act (IX of 1908), s. 20—Payment of 
interest—If must be in handwriting of or under 
signature of party making it—Whether can be 
inferred that payment was of interest “as such,’ 
from circumstances. 

For a payment of interest to come within the 
purview of `s. 20 of the Lim. Act, it is sufficient 
if circumstances exist which make the conclusion 
inevitable that the payment must have been made 
on account of interest. The payment of interest 


“as such’ need not necessarily appear in the hand- 


writing of or under the signature of the party 
making the payments. No doubt it is necessary 
that at the time of the payment it must be clear- 
ly mentioned that the payment was being made on. 
account of interest but where the payment is proved 
to be on account of interest not only by the evi- 
dence of the witnesses but also from the fact that 
an account of interest due has been drawn up on 
the. back of each bond and the payment has been 
shown as being out of that amount the payment falls 
within the purview of s. 20, Lim. Act. 35 Ind. Cas, 
638 (1) and 43 Ind. Cas, 812 (2), relied on, 144 Ind. 


-Oas, 899 (3), 120 Ind. Cas, 825 (4) and 128 Ind. Oas, 


276 (5), distinguished. 


O. R App. of the order of the Munsif (as. 
Judge of Small Cause Court), Gonda, dated. 
May 18, 1937. | - 


Mr. K, P. Misra, for the Applicant. 


Mr. M. L., Saksena, for the Opposite 
Parties. 


Order.—These applications have been 
filed by Bachchu Lal against decrees of 
the learned Judge Small Cause Court, Gonda . 
by which two suits filed by the present 
applicant were dismissed as time-barred, 

The suits were brought on two bonds 
dated November 20, 1929 and April 23, 
1930, respectively. The suits were filed 
on April 14 and 15, 1937 but the plaintiff 
in each Case calculated limitation from 
April 15, 1934, on which date the obiigor 
of the bond was said to’ have paid Rs. 10 
on account of interest due on each of the 
‘bonds. These payments were endorsed on 
the back of the bonds by one Bhai Lal and. 
the endorsements were signed by the execu- 
tant of the bond, Mst. Raghubar Dei, with 
her thumb .impressiorns. Two witnesses, 
Mata Prasad and Swami “Dayal signed 
their names below. thé “6ndorsements’ as 
‘witnesses to the payment. The plaintiff 
examined Bhai. Lal, -the scribe of- the 
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endorsements, and Mata Prasad one ofthe 
witnesses, both of whom deposed that the 
payments were made by Raghubar Dei on 
_ account ofinterest, In spite of this evidence, 

the learned Judge held that the suits 
-were barred by time as he thought that 
the payment of interest "as such” was not 
mentioned in the endorsements themselves. 
The learned Judge appears tome to have 
taken an entirely wrong view of the law, 
I know of no authority and none has 
been quoted before me, requiring that 
payment of interest “as such” much neces- 
sarily appear in the handwriting of or 
under the signature of the party making 
the payments. No doubt it is necessary 
that at the time of the payment it must 
be clearly mentioned that the payment was 
being made on account of interest but this is 
-what is proved not only by the evidence of the 
witnesses mentioned above but also from 
the fact that an account of interest due 
“has been drawn up on the back of each bond 
and the payment of Rs. 10, has been shown 
as being out of that amount. The case of Hem 


Chandra Biswas v. Purna Chandra Mukerji : ` 
(I. L. R. 44 Oal. 567) (1), is an authority ` 


for the view that where there is nothing 
to show whether payment has been made 


in respect of principal or of interest, the - 


Court is entitled to find out on the evidence 
for what purpose the payments were made. 
The learned Judge of the Court below has 
nowhere said in his judgment that he did not 
believe the witnesses produced by the plain- 
tiff and in these circumstances their evi- 
dence was perfectly sufficient to prove that 
the payments in question were made on 
account cf interest as such. 

In Charu Chandra Bhattacharjee v. 
Karam Bux ‘Sikdar, (27 Calcutta Law 
Journal, 141) (2), it was held that for a 
payment of interest to come within the 
‘purview of s. 20 of the Lim. Act, it is 
sufficient if circumstances exist which make 
‘the conclusion inevitable that the payment 
must have been made on account of interest. 
In the present case the circumstance of the 
‘interest being calculated on the date of 
‘the payment coupled with the evidence of 
the witnesses in whose presence the pay- 
ments were made can lead to no conclu- 
‘sion other than that the payments were made 
on account of interest. 

The learned , Coursel for the opposite 
_ ‘parties ‘has relied on thé cases of Ram 


- (1) 440 567; 35 Ind, Oas. 638;22 0 W N190; AI 
R 1918 Cal. 891.- — 


„O7 OL J 14i; 43 Ind. Oas,, 812; A IR 1918 Oal. . 


t+ a7 ns we F ssm ~ j T 
$ ` ` 
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Prasad v. Binaek Shukul, (I. L. R.55 ATL. 
632) (3), Narain Das v. Chandrawati Kuar- 
(6 O. W. N. 776) (4) and Lalj v; Ghasi Ram,. 
(7 O. W. N. 420) (5), but they are notin 
point inasmuch as what they lay down 
is that it is necessary that at the time 
of a payment made under s. 20 of the 
Lim. Act, it should be specifically mentioned 
whether the payment ig on account of 
principal or interest, 

I allow both the applications with costs and’ 
setting aside the order of dismissal of the- 
plaintiffs suits passed by the Court below, 
remand the cases to that Court for trial: 
on the merits. 

‘Application allowed, 


8, 
(3) 55 A 632; 144 Ind. Cas, 899; A I R 1933 All, 


- 453; 6 R A 5; (1933) A L J 930. 


(4) 60 WN 776; 120 Ind. Oas. 825: A I R 1929- 
Oudh 479; Ind. Rul. (1930) Oudh 25. 
(5)7 O W N420; 128 Ind. Cas. 276;A IR 1930- 


~ Oudh 287; 6 Luck. 7; Ind. Rul. (1931) Oudh 36. 





‘CALCUTTA HIGH COURT 
Civil Rule No. 1315 of 1939 
November 28, 1939 
Nasım ALI anp Narstne Rav, JJ. 
BHABAGOBINDA CHOUDHURI— 
—-J UDG@MENT-DEBTOR—PETITIONRR 


l versus 
BHOLANATH BASAK ano oragrs—~ 


DrorEE-HoLDERs—OPposITE Party 

Bengal Agricultural Debtors Rules, r. 145—Juris- 
diction of Civil Court to decide amount of debt. 

The question as to what is the amount of a debt. 
ofa particular debtor is to be decided by the 
Board under r. 145, Ben. Agri. Debtors Roles. The 
Oivil Court, therefore, has no jurisdiction to go into 
this question. 


` Q, Rule issued from the application for- 


setting aside the order of the Sub-Judge,. 
a Court, Pabna, dated August 17, 

Mr. Surjit Chandra Lahiri, for the Petje 
tioner. 

Mr. Bansarilal Sarkar, for the Opposite 
Party. 

Order.—The learned Advocate for the 


petitioner does not want to procced against 


minor opposite parties Nos. 4 and ü. The 
Rule therefore stands discharged ` against 


„the said minor opposi:e parties and proceeds 
against the remaining opposite parties at the 


petitioners’ risk. The question as to what 
is the amount of a debt of a particular 


„debtor is to be decided by the Board under 
T. 145, Ben. Agricultural Debtors Rules. The 
_ Civil Court therefore has no jurisdiction to 


go into this question. We accordingly 
modify the order of the learned Subordinate 


Judge to this extent that the execution 


96 
-proceedings will. be stayed against the peti- 
-tioner only. There will be no order as to 
costs. 


B, Order accordingly. 
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BOMBAY HIGH. COURT 
Second Appeal No. 815 of 1936 
April 6, 1939 
San, J. 
-‘SHIVU SHIDDA CHAUGULA AND ANOTARR 
"am P LAINTIFGS—APPRLLANTS 


VETSUE 
LAKHMICHAND TULJARAM KOTHARI 
men Daoa art F 
ansfer of Property Act (IV of 1882), 8. 53— 
Pediat D a by widow held transfer within 
meaning of 8. 53—Givil Procedure -Code (Act V of 
1908), s. 47-—-Transfer by party before decree—Trans- 
feree, if his representative. A 
A deed of surrender of the entire estate was exe- 
-cuted by a widow according to the wishes of her 
deceased husband, in favour of her daughters. In 
-the deed the widow stated that she had cancelled 
her ownership over the properties and made them 
over to the daughter’s possession as full owners: 
Held, that the surrender amounted toa transfer 
„within the meaning of s. 53, T. P. Act. [p. 100, col. 1.) 
[Case-law discussed.) 
A transferee of the intérest of a party before a 
decree is passed against him or in his favour is not 
a representative of such party within the meaning of 
"19,47, Civil P. O. (p. 97, col. 2.) 


=B. A. from the decision. of the -District 
Judge, Belgaum, in Appeal No. 83 of 1936: 


Mr. G. P. Murdeshwar, for the. Appellants, 
- ‘Mr, A. G. Desar, forthe Respondent. 


Judgment.—The appellants: were plaine 
tiffs in a suit for a declaration that the 
plaint property was not liable for attach- 
ment and sale in execution of a money 
decree obtained by the predecessor-in»title 
of the defendant, in Suit No. 493°of 1923, 
-against their mother Avubai as the heir and 
Jegal representative of their deceased father 
Krishna Joti, and also for an injunction 
against the defendant. The material facts 
are as follows: Krishna Joti died in May 
1922, leaving his’ widow, Avubai, and two 
daughters, who are the plaintiffs, One 
Anantrao brought Suit No. 493 of 1923 on 
two promissory notes passed ‘by Krishna Joti 
for the ‘recovery -of the amount: due there- 
under irom the estate of the deceased in the 
hands of the widow. During the pendency of 
the suit’ Avubai executed a deed of sur- 
render (Ex. 54) in the plaintiffs’ favour on 
July 1, 1924, in respect of the whole estate 
‘of ‘her’ husband. St f’ 19; 
ended in a compromise decree passed‘ on 
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- were not parties to this suit, 


‘Suit No.” 493° of 1923. 
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October 25, 1924, under which Avubai was 
to pay the debt by instalments, and in 
default the plaintiff was to recover the 
decretal amount by sale of survey No. 381 | 
and survey No. 443/1 on which a charge 
was created, and incase of deficit, from other 
properties of the deceased. The plaintiffs 
The decree- 
holder assigned the decree to the defendant 


- who has applied for execution by sale of 


survey No. 381. Before this, on Septem- 
ber 21, 1924, the plaintiffs had mortgaged 
survey No. 381 for Rs. 1,000 to one Dadu. 
On a darkhast having been filed underfthe 
decree aforesaid for the sale of survey 
No. 381 (darkhast No, 392 of 1929) Dadu 
brought a Suit No. 647 of 1930 for a declare 
ation that survey No. 381 was not liable to 
attachment and sale and for an injunction 
against the defendant. The defendant 
however by a purshis admitted the mortgage 
in favour of Dadu and asked for the right 
to redeem the property from guch mort- 
gage. The suit was accordingly dismissed 
on December 11, 1931, and under the 
darkhast only the equity of redemption in 
the property was put up for sale. The 
plaintifis have accordingly brought the 
present suit. l 
The defence was that the deed of sur- 
render had been passed with intent to 
defraud and defeat Avubai’s husband's 
creditors and that therefore it was invalid 
under s. 53, T. P. Act, that it was also void 
under s. 52, T. P. Act, that the plaintiffs 
being the representatives of the widow, no 
separate suit on the present cause of action 
could lie under s. 47, Civil P. O., and that 
the plaintiffs being the universal donees 
under the. surrender deed were liable under 


8. 128, T. P. Act. The plaintiffs’. contended 


that the defendant’s conduct in Dadu’s suit 
estopped them from challenging the sur- 
render deed. The trial Court held that the 
stirrender was invalid under s. 53 but not 
under s. 52, T. P. Act, that there was no 
bar of s, 47, Oivil P, O., to the suit, that the 
plaintiffs were liable under s. 128, T. P. Act, - 
and that the defendant was not estopped 
from challenging the surrender-deed. The 
lower Appellate Court held that the defene 
dant was not estopped from challenging 
the deed, that Ex. 54 was a collusive 
document. passed with intent to defraud 
and deceive Krishna Joti’s creditors, and 
that the suit was barred by s. 47, Civil P. O. 
- -In:, the. present, appeal: no: contentions 
bassed on s. 52, T. P. Act, or estoppel have 
-bêen “raised. Mr: “Murdeshwar has“ cone 
tended, firstly, that after the surrender 
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Avubai did not represent Krishna Joti’s 
‘estate, and .the compromise - therefore could 
not bind’ that éstate, secondly, that s. 53, 
T., P. Act, does not apply as the surrender 
was not a transfer and there is no evidence 
of fraud; and thirdly, that s. 47, Civil P. O. 
does not apply. Mr, Vesai on behalf of the 
respondent has contended that Ex, 54 
being a collusive document, it cannot be 
said that there was any real surrender at 
all, and that if it be held that it was a 
surrender, it amounted to. or involved 
transfer, and therefore s, 53, T. P. Act, 
applies. Thirdly, he has contended that 
Avubai having entered the compromise in 
her character as representing the estate, 
the compromise decree is binding on the 
reversioners, the present plaintiffs. Fourth- 
ly, he has contended that the plaintiffs are 
oe under. s, 128, T., P. Act, and that 
s. 47, Civil P. G; applies a8 “the plaintitts 
are Avubai’s. “representatives-in-interest: 


The firs: contention of Mr. Desai is, in 


- my opinion, clearly untenable. It was 
neither party’s case that the transfer was a 
sham or colourable transaction and that it 
was therefore void abinitio. Though there 
are some indications that the Appellate 
Judge might have been inclined to regard 
it in such light, there is no such defence in 
the written statement of the defendant, and 
three of the issues raised by the trial Court 
expressly refer to the transaction in dispute 
as a surrender. Though the lower Appellate 
Oourt raised: an issue No. 2,* Whether Ex. 54 
is a collusive document passed by Avubai 
with -intent to defeat and defraud the 
creditors of the deceased Krishna ?” itis 
clear that this issue was raised in order to 
determine the atacand of 8. 53, T. P. 
Act, ' 
District J udge àid" J 
1 «I agree with’ the lower Court RT that the 


deed (Ex 54) was passed” with intent to defeat and 
defraud the creditors: of Krishna.” 


There was; thus, no actual finding that 
_ the transaction was sham or colourable, It 
is therefore too late for Mr. Desai ‘to raise 
auch a contention in the present appeal, 
The main “issue ip this case is whether 
gs. 53, T.P. Act, applies and that is whether 
the surrender is a transfer within the meane 
ing of that section: If it isa transfer, 
then, in view of the finding of fact arrived at 
by both the Courts below, that the transfer 
was made with intent to defeat and defraud 
the creditor of the deceased Krishna Joti, 
it would be-voidable- under s. 53. I see no 
‘difficulty in distinguishing between “the two 
positions that the transfer was a sham or 
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colourable transaction, i. e„ it was not a 
real transaction at all, and that it was & 
transfer made with | intent to defeat and 
defraud the creditors. If.the surrender can 
be void under s. 53, T. P. Act, it cannot 
be fairly argued that Avubai did not repree 
sent Krishna Joti’s estate at the time of 


the compromise and that the compromise 


does not bind the estate if the surrender is 
a transfer, it being without consideration 
will bea gift of the transferor’s whole pros 
perty, and the plaintiffs would be liable 
under s. 128, T. P, Act, for the liabilities 
of the donor existing atthe time of the 
transfer to the extent of the estate, 

As Tegards the applicability of s. AT, 
Civil P. O., the plaintifs are not Abubai's 
representatives within the meaning of that 
section: It has not been seriously contended 
that a transferee of the interest of a party 
before a decres i is passed against him or in 
his favour is such a representative, Thus, 
the real question at issue is whether the 
surrender in this caseisa transfer within 
the meaning of s. 53, T. P. Act. No autho» 
rity has been cited which covers this pre- 
cise point. Mr. Murdeshwar however has 
relied on two Privy Council decisions, 
Bhagwat Koer v.Dhanukd@hari Prashad Singh 
(1) and Vytla Sitanna v. Marivada Viranna 
(2). The first of these cases was not a 
case of transfer in any sense at all. In that 
case, upon the death of a Hindu in 1872 
his nephew obtained a certificate under 
Act XXVII of 1860 as the sole survivor 
of his joint family ; the widow of the de- 
ceased opposed the ‘application and alleged 
& partition in 1864. By agreements made 
in 1874 the. widow accspted the decision, 


‘recognized the nephew's title, and was 


granted by him a maintenance allowance 
which shé continued to receive until her 
death in 1904. It was held that the widow's 
agreement of 1874, in conjanction with her 
acceptance of maintenance till 1904, amount- 
ed to a complete relinquishment of the 
estate to the nephew, then the next revere 

sioner. At p. 270-71* their Lordships said : 
“The power of Hindu widow to surrender or re- 
linquish her interest in her husband's estate in favour 
of the nearest reversioner atthe time hag often been 
considered’ and was fully dealt with by the Board 
in the recent case in Rangasami Goundan ý, Nachi- 


(1) 461 A 259; 53 Ind. Oas. 347; A I R 1919 PO 45} 
470 466; 37M LJ 513;17A L J 10386; (1919) MW N 


860; IPLT 1,2UPLR (E 0) 27(P 


(2) 57 M 749; 148 Ind. Cas, 828; A I E 1934 PO 105; 
611 A 200; 6 R P 01423; 110 WN 595: (1934) M W 
N 414: 39 AL W 607; €1934) AL Jd 433; 38.6:W N 697; 
590 LJ 354; 67M LJ 20; -36 Bom; L R 583; 15P L T 
497 (P O). 

*Page of 46 I. A.—[Ed]. S 
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appa Goundan (3). As pointed out in that case, it is 
settled by long practice and confirmed by a series 
of decisions that a Hindu widow can renounce the 
estate in favour of the nearest reversioner, and by 
& voluntary act efface herself from the succession 
as effectively as if she had then died. This volun- 
tary self-effacement is sometimes referred to as a 
surrender, sometimes as a relinquishment or abandon- 
ment of her rights; and it may be effected by any 
process having that effect, provided that there is a 
bona fide and total renunciation of the widow's right 
to hold the property. In the present case there was 
indeed no formal surrender by the widow of her 
‘estate; but there was an express agreement, binding 
upon her, that for considerations which appeared 
to her sufficient she would abandon the claim which 
at the time she had s good right to makeand would 
have no right, claim or demand in respect of the 
estate of her late husband. It is true that the docu- 
ments were drawn up onthe footing, not of a sur- 
render of an acknowledged right, but of an admission 
that the right did not exist ; but in substance, and 
disregarding the form, there was a complete self- 
effacement by the widow which precluded her from 
asserting any further claim to the estate.” 

In Vytla Situnna v. Marivada Viranna 
(2), the facts were that on the death of a 
Hindu in 1880 a dispute as to succession 
which arose between his widow and a 
claimant was referred to a panchayat 
which awarded that the property should 
be divided between them. In 188 the 
widow conveyed half the property to the 
claimant, and the other half, reserving 
about six acres for her own maintenance, 
to her daughter who was the reversionary 
heir to the deceased. The daughter died 
in 1894. Onthe death of the widow in 1921, 
the heir of her husband claimed the whole 
estate, It was held that the award of the 
panchayat should not be interfered with, 
as it appeared to be fair and reasonable 
settlement of a doubtful claim based on 
both legal and moral grounds, A question 
that arcse in that case was whether assum- 
ing ‘that the award given in his favour was 
gcod tLe conveyance by the widow of the 
rest of the property, reserving only a few 
acres for herself, amounted to a surrender 
of her estate, her husband’s next heir being 
her daughter who took only an estate for 
life. It was held that there was no reason 
for differentiation between the cases where 
the widow’s husband’s next heir was a 
male and where it was a daughter taking 
merely an estate for life. Their Lordships 
remarked in this connection (p. 759*): 

‘~ e. though the doctrine of surrender by a widow 
has ‘undergone considerable development in recent 
years, it must be remembered that the basis of it is 
the effacement of the widow's interest, and not the 


. (3)46 I A 72; 50 Ind. Oas. 498; A I R1918 P C 196; 
42 M 523;36MLJ 493; 17 ALJ 536;290L J 539; 
-21 Bom. L R 640; 23 O W N1777; (1919) M W N 62; 26 
MLT 5; 10L W105 (PO). | 
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ez facie transfer by which such effacement is brought 
about. The result is merely that the next heir of 
the husband steps into the succession in the widow's 
place.” 


Mr. Murdeshwar has relied on this des- 
cription forthe basis of the surrender by a 
‘widow, and he has contended that the 
“ex facie transfer” should not at all be 
considered in considering the nature of the 
transaction. He emphasizes the sentence, 
“..-in substance, and disregarding the 
form, there was a complete self-effacement 
‘by the widow which precluded her from 
asserting any further claim to the estate,” 
to be found at p. 271* in Bhagwat Koer 
v. Dhanukdhari Prashad Singh (1). On the 
other hand, Mr. Desai has contended that 
such surrender has been regarded as a con- 
veyance in several cases. For instance, in 
Vytla Sttanna v. Marivada Viranna (2) 
their Lordships said (p. 7597): 

“It follows therefore that the widow's conveyance 


to her daughter Nagamma jin 1888 was a surrender 
of her estate.” 


In Rangasami (Goundan v. Nachiappa 
Goundan (3) also, the nature of a Hindu ` 
widow's surrender of her estate was one of 
the matters considered. The suit was insti» 
tuted by one Rangasami Gounden against 
the minor respondent and his father to- 
gether with thirty other defendants, The 
lands in dispute had formed part of the 
estate of one Ramasami Gounden, who had 
died childless, and his mother had then 
succeeded to his property for a woman’s 
estate. Thereafter she had execnted a deed 
of transfer in favour of her nephew, who 
at that time was the nearest reversionary 
heir to her deceased son, At p. 84} their 
Lordships stated one of their conclusions 
as to the effect of the decided cases thus: 

“An alienation by a widow of her deceased hus- 
band’s estate held by her may be validated if it 
can be shown to be a surrender of her whole interest 


in the whole estate in favour of the nearest rever- 
sioner or reversioners at the time of the alienation,” 

At p. 79* their Lordsnips referred to 
Behari Lal v. Macho Lal Ahir (4) from 
ee the following passage was quoted 

. d2f) : | 
(P; : Pp may be accepted that, according to Hindu 
Law the widow can accelerate the estute of the heir 
by conveying absolutely and destroying her life 
estate. It was essentially necessary to withdraw 
her own life estate so that the whole estate should 
get vested at once in the grantee,” _ 

Mr. Wesai has contended that these deci- 
sions of the Privy Council sufficiently show 
that where a deed of transfer clearly shows 


(4) 19 LA 30; 19 0 236: 6 Sar. 88 (P 0). 
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on whom the esiate is to devolve on the 
widow’s surrender, there is a clear convey 
ance or vesting of the estate in the grantee. 
In Nilkanth v, Muktabai (5): Pollock, Jus 
sitting singly, decided that the word “transe 
fer” in s, 53, T. P. Act. was wide enough 
to cover a surrender by a widow of her 
widow’s interest, In that case the two 
widows of one Jagannath had surrendered 


their estate in favour of the daughter of © 


one of the widows by a registered deed, and 
it was held that as the effect of the sur- 
render was to deprive the creditors of one 
of the widows of their remedy against her, 
the transfer was voidable under s. 53. In 
Haribhai Nanaji Patil v. Narayan Hari 
Purvant (6) Rangnekar, J. has interpreted 
the doctrine of surrender in these words 
(p. 880) : ; 

“The doctrine, as I understand it, is nothing 
more than this, that the widow, to use the words 
of Lord Dunedin, operates her own death, She 
withdraws her  life-estate in the property and 
divests herself of her ownership and vests that 
ownership from the moment of surrender in the 
next reversionary heir, if he be one, or in all the 
reversionary heirs, or, as it is sometimes called, the 
whole body of reversionary heirs, if there happen to 
be more than one in the same degree.” - 

His Lordship referred to Behari Lal v. 
-Madho Lal Ahir (4) from which the follow- 
ing passage was quoted (p. 32*); a 
- “ft was essentially necessary to withdraw her own 
life-estate so that the whole estate should get vested 
at once in the grantee. The necessity of the removal 
of the obstacle of-the life-estate is a practical check 

on the frequency of such conveyances.” 

The contention of Mr. Murdeshwar how- 
ever is that the conveyance or alienation is 
not essential to a surrender, as Bhagwat 
Koer v. Dhanukdhart Prashad Singh- (1) 
clearly shows, for in that case there was 
no conveyance nor any former surrender, 
but there was an ekrarnama passed by 
the widow which was construed to haye 
the effect of a surrender. In the present 
case, the deed we are concerned with is 
Ex, 54, and in this Avubai plainly said that 
she had cancelled her ownership over the 
properties in sait and made them over to 
the plaintifis? possession as full owners. 
Those last words, according to Mr. Murdeshe 
` war, do- not make the transaction a real 
conveyance. As in Bhagwat Koer v, Dhanu- 
kdhari Prashad Singh (1), the actual form 


of the deed had to be disregarded and the 
basis of the transaction must be held to be-- 


“the effacement-of the widow's interest, and 


(5) IL R 1936 Nag. 69; 165 Ind. Cas. 944; A IR 1936 
Nag. 166;9 R N 109. 
6) 40 Bom. L & 878 (880); 178 Ind. Cas. 481; AIR 


1938 Bom. 438; I L R (1938) Bom. 723; 11 R B 169. 
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not the ex facie transfer by which such 
effacement is brought about”: Vytla Sitanna 
v. Marivada Viranna (2). If the words 
apparently amounting to transfer are used 
in a deed of surrender, it must be remem- 
bered that such surrender can only be made 
in favour of the next reversioner or the 
whole body of reversioners‘and that there- 
fore no choice in the matter’ of the transe 
ferees is possible such as one would ex- 
pect in the case of a real transfer. No 
doubt in several of the cases cited above, 
words have been used which purport to 
convey the property in dispute and the 
judgments also have not expressly stated 
anywhere that the transactions in question 
did not amount to transfers. Mr. Murdesh= 
war's contention however is that if the 
transaction be one and its basis be the 
self-effacement of the widow, it would be 
illogical to regard it as constituting a 
transfer also at the same time. What some 
of the documents appear to have considered 
in the cases cited above, according to him, 
is to state the effect of the surrender, i. e, 
the manner in which the property in quese 
tion was to pass to other persons or person, 
and he contends that this is not essential to 
a surrender as can be seem from Bhagwat 


` Koer v. Dhanukdhari Prashad Singh (1). 


The law as to the effect of surrender is 


. considered at length by Rangnekar, J. in 


Haribhai Nanaji Patil v. Narayan Hari 
Purvant (6). I have already referred to a 
passage in which his Lordship held that 
according to the principle underlying the 
doctrine of surrender the widow withdraws 
her life-estate in the property, divests her- 
self of her ownership and vests that owner- 
ship from the moment of surrender in the 
next reversionary heir or heirs, After re- 
ferring to the dictum of Sir John Wallis in 
Vytla Sitanna v. Marivada Virauna (2), 
that the basis of it is the effacement of 
the widow's interest, his Lordship said 


(p. 881*) ; 


“The principles therefore which I gather from 
these decisions and others referred to in the course 


-of the argument are these ; (1) that there must be a 


complete self-eflacement of the surrendering widow 
with the intention of accelerating the succession of 
the next apparent.heir; (2) that the surrender must 


- be bona fide and must not be a mere cloak, the real 


object of which was to divide the estate between the 
reversionary heir and the widow; (3) that it is the 
substance of the transaction that has to be considered 
in determining the question whether a conveyance 
operates as a good surrender or not.” = 
The use of the word “conveyauce’ is 
again to be noted. Even in Bhagwat Koer 


=——— 
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y. Dhanukdhari Prashad Singh (1), on 
which Mr, Murdeshwar relies, it is pointed 
out that it is settled law that the Hindu 
widow can renounce the estate in favour 
of the next reversioner. This case was not 
. considered with reference to s. 53, T. P. 
Act, though it no doubt shows that there 
_ can be surrender without express transfer 
. or conveyance. All the other cases consi- 
dered however show that, as a matter of 
fact, the surrender was made in favour of 
the next reversioner. That being sc, there 
is not reason to think that in such cases the 
conveyance is alsonot an essential part of 
- ‘the transaction; for one can hardly expect 
. & widow to state in a deed merely that she 
is effacing herself from her husband’s estate, 
It seems to me doubtful whether, were 
such a document executed it could be 
regarded as a proper deed of surrender, In 
Vytia Sitanna v. Marivada Viranna (2), it 
is no doubt stated at p. 759*, that the basis 
of the surrender is the effacement of the 
' widow’s interest and not the ex facie trans- 
fer by which such effacement is brought 
about. J have shown above that this state- 
ment occurs in the discussion of the ques- 
tion whether there can be a valid sur- 


render in favour of the widow’s daughter, . 
hes Pr 9 


a discussion which arose for the purpose 
of the consideration of the question of 
limitation which was raised in that case. 


From this point of View, the aspect of- 


surrender which gives rise to the question 
whether it amounts to a transfer or not 
within the meaning of s. 53, T. P. Act, was 
unimportant. There can be no doubt in the 
present case that Ex. 54 does not merely 
show the effacement of the widow. Before 
she made the statement, “I have cancelled 
my ownership.” Avubai clearly stated, “I 
have given you the malki over the aboye- 
mentioned properties of my ownership ‘in 
accordance with the wishes of my husband.” 
I see no reason why this should not be re- 
_ garded as amounting to a transfer within 
the meaning of 8.53, T. P, Act. As to the 
- reason which actuated -her in passing the 
' deed she said: —_ 
“Itis my desire that according to the wishes of 
my husband, the -property of my ownership should 
| GO tO YoU... Lest there should be any impedi- 
~ ment whatever in ‘your ‘way arising from: claims of 


doption, bhaubandi, ete., I am executing this malaki 


v-r i” kd = 


paira in your favour.” 


n 


Thus. the desire that the property should 
vesi in her.deughters was even more pro- 
minent in Avubai’s mind than her desire 
-to “eancel her ownership,” to use her own 

language. Psychologically considered, her 
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self-effacement was but the means whereby 
the end she desired to attain was attained. 
I have therefore no hesitaticn in finding 
that the present case must be held to be 
one of transfer and not merely of self- 
effacement of the widow, Ip this view, it 
having been held by the Courts below as a 
finding of fact that Ex. 54 was passed with 
intent to defeat and defraud Krishna Joti’s 
creditors, the transaction must be held to 
be void. The plaintiffs’ suit has therefore 
rightly failed and the appeal will accorde 
ingly be dismissed with costs. 


8. Appeal dismissed. 





RANGOON HIGH COURT 

First Appeal No. 61 of 1939 

. August 10, 1939 

DuNKLEY anD Waienr, JJ. 

P. M. HAMEED ROWTHER— APPELLANT 


VETSUS : $ 
K. S, AIYAPPA MUDALIAR anp ofaErs—- 
RESPONDENTS 

Partnership--Money borrowed by one of two part- 
ners utilized Jor joint benefit of both —~ Liability of 
other partner or his estate for suck debt-~-Debt con- 
tracted byexecutor of his estate on his death— 

Liability of estate and executor. 
ere only one of the two partners of a partner- 
ship has borrowed money and it ig utilized for the 
joint benefit of both the partners, the creditor cannot 
have any right to recover the money from the latter 
partner or from his estate when ‘there is no evidence 
that he assumed any liability for such loan, before 
his death. The partnership ig dissolved on the death 
of such a partner and his estate isnot liable for the 
debte contracted subsequently by the executor of 
ach epee For such debts the executor is personally 

iable, 


F, A. against the decree of the Assis- 


tant District Court, Hanthawaddy, dated 
April 24, 1939, 


Messrs. Clerk and M, Bhattacharya, for 


ty 


the Appellant. 


Messrs. Hay, H. Myo Kin, Kalyanvala 
and Wan Hoeck, for Respondents Nos. 1, 
2, 3 and 4, respectively. 


Dunkley, J.—This appeal arises out of a 
suit on a mortgage by deposit of title deeds 
for the recovery of a sum of Rs, 7,500 as 
principal and the interest due thereon. The 
suit has been dismissed by the learned 
Assistant District Judge of Hanthawaddy 
and it is against the judgment and decree 
of the Assistant District Oourt that the 
present appeal has been brought. it is 
common ground -that defenddiit-respond- 
ent No. 1, K, 5. Alyappa Mudaliar, -and 


one L. Subbiah Mudaliar jointly owned, as 
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co-owners in equal shares, a considerable 
aroa of paddy land, and the title deeds, which 
were deposited with the plaintiff-appel- 
lant and have been produced by him; 
were the titleedeeds of two of the Holdings 
belonging to defendant-respondent No. 1 and 
L. Subbiah Mudaliar jointly. Defendant- 
respondent No. 2, S. Marimuthu Mudaliar, 
has been sued as the executor of L. Subbiah 
Mudaliar, who died on March 20, 1931. 
This date has been proved by the produce 
tion of the death certificate. On August 1, 
1932, by a registered deed of mortgage 
respondent No. 1 mortgaged his half share 
in one of the holdings concerned in this 
suit tothe M. V. R. Ohettyar Firm, who 
subsequently assigned the mortgage to 
defendant-respondent No. 3, K. N.V. K.N. 
Kannappsa Chettyar, and respondent No. 3 
has been joiñed as, a defendant as the 
assignee of this mortgage by registered 
deed. On the same date respondent No. 2; 
as the executor of L. Subbiah Mudaliar, 
mortgaged L, Subbiah Mudaliar's half share 
of this same holding, by registered deed, 
tothe M. V. R. Chettyar Firm, who sub- 
sequently assigned this mortgage to defend- 
ant-respondent No. 4, K. N. K, V. R. 
Venkatachalam Chettyer, who has been 
joined as a defendant-respondent as the 
assignee of this mortgage. The amended 
plaint of the plaintiff appellant, so far as it 
is now of any importance, reads as follows: 


, “l That defendant No. 1 and one L. Subbiah 
Mudaliar now deceased were carrying on the busi- 
ness of acquiring lands, cultivating paddy on thè 
same and selling paddy and rice jointly and in 
co-partnership, i 


2. That in or about the year 1931 the said L.' 


Subbiah Mudaliar died leaving a will appointing 
defendant No, 2, the executor thereof who has since 
obtained probate of the said will from the High 
Court of Judicture at Rangoon, in Oivil Miscel« 
laneous No 128 of 1931 of the said Court. 

3. That as such legal representative defendant 
No. 2 has been carrying on the said business in part- 
nership with defendant No. 1 and bas beer in joint 
possession of their properties and assets. 

4. That for the purpose of cultivating the part- 
nership lands and expenses incidental theréto, at 
the request of defendant No.1 and the said L; 
Subbiah Mudaliar, the plaintiff from time to time 
lent and advanced to them several sums of money, 
to wit a sum of Rs, 3,000 on March 13, 1931; a sam 
of Rs, 3,000 on March 23, 1931 and asum of Rs. 1,500 
on August 13, 1931 répayable with interest at 
Re 1-4-0 per cent. per mensem on demand and in 
evidence thereof defendant No. 1 executed promissory 
notes in plaintiff's favour, the promissory note in 
respect of the second sum of Rs. 3,000 having been 
jointly executed by both defendants. (By this ie 
meant respondents Nos. land 2.) l i 

5. That to'secure the repayment ofthe aforesaid 
loans of March 13 and 23, 1931 as well as to cover 
future advances to the extent of Rs. 2,000 defend- 
ant No. 1 and the said L. Subbiah Mudaliar by 
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his agent, defendant No. 2, with intent to create e 
mortgage deposited with the plaintiff title-deeds 
relating to their immovable property, vrg. paddy 
lands. The said title-dedds are hereto annexed. | 

6. That subsequent to the death of L. Bubbiab 
Mudaliar defendant No. 2 as legal representative 
agreed that the said property covered by the said 
title-deads were to be treated as security for the 
aforesaid loan of Rs. 1,500 as well.” 


Now, the case set up in the plaint-is a 
case of money lent to, one. of the partners 
of a trading partnership for the benefit of 
the partnership,.and plainly the appellant’s 
case must stand or fall by this averment. 
It- is unnecessary to decide whether 8 
partnership evér existed between responde 
ent No. 1 and L. Subbiah Mudaliar, because, 
under the provisions of g. 253 (10), Cone 
tract Act, (which has now become s. 42 
(ej, Partnership Act), that partnership 
was dissolved by the death of L. Subbiah 
Mudaliar on March 20, 1931. It is said 
that the partnership: was continued, or, 


. more strictly, a néw partnership was forme 


ed between respondent No, 2as L. Subbiah’s 
executor and respondent No. 1; but there 
is no evidence to show that any such parte 
nership was formed, except a statement 
contained in the promissory note, Ex. O, 
which was written by respondent No. 2 
and signed by both respondents Nos. 1 and 
2. This promissory note says that it was 
written and given on March.23, 1931, by 
two persons, namely, (1) K. 8. Aiyappa 
Mudaliar, and (2) 8. Marimuthu Mudaliar, 
“earryiag on business in rice in the above 
said place,” and it further acknowledges 
that they owed the plaintiff Rs. 3,000 for 
value received in cash on account of their 
business. What this businéss was is not 
stated, and certainly this document cannot 
have any reference to the previous parte 
nership business, if there was such a 
partnership business between, respondent 
No. 1 and L. Subbiah, Mudaliar, for the 
appellant’s own case is that when this 
document was signed on March 23, he 
did not know that L. Subbiah Mudaliar 
was dead, and that respondents Nos. 1 and 
2 represented to him that L. Subbiah was 
still alive, Consequently, there is no évis 
dence of any partnership between respon- 
dents Nos.1 and 2, 

The first loan of Rs, 3,000 was admittedly 
borrowed by respondent No. 1 alone on 
March 13, and there is no evidence whate 
ever to show that this money was utilized 
for the joint benefit of respondent No. 1 
and L. Subbiah. Even if it were so utilize 
ed, that would not give the appellant any 
Tight to recover the amount from L; Subbiah 
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or from the latter's estate. His debtor 
was respondent No. 1, and respondent No, } 
alone. Nowhere in his evidence has the 
appellant suggested that L. Subbiah, be- 
fore his death, assumed any liability for 
this first loan. He says that a few days 
before L. Subbiah-died he called him, the 
appellant, to his house and told him that he 
had handed over the conduct of his busi- 
ness to his son-in-law, who is respondent 
No. 2 and that he, the appellant, should 
carry on business with his sonein- 
Jaw as if he was carrving on business with 
him (L. Subbiah}. Then he states that 
subsequently, on March 23, respondents 
Nos. 1 and 2 came to him and borrowed 
the second sum, Rs. 3,000, and that at 
that time respondent No. 2 told him that he 
had got instructions from his father-in-law 
to say.that the title deeds then deposited 
would be cecurity for the loan then taken, 
the previous loan and future loans. It 


has now been proved that on that date L. - 


Subbish was dead and, consequently, even 
if it be accepted that respondent No, 2 did 
make such a statement, his statement in 
regard to the previous loan could not bind 
the estate of L. Subbiab. Hence, so far 
as the first loan of Rs. 3,000 is concerned, 
no liability can be attached to L. Subbiah's 
estate, and so far as the two subsequent 
loans of Rs. 3,000 and Rs. 1,500 are con- 
cerned, no partnership was in existence at 
that time (whether there was a partnership 
before L. Subbiah’s death or not) and L, 
Subbiah’s estate cannot be made responsi» 
ble for either of these two loans. No doubt, 
respondent No. 2 is personally liable, by 
reason of the promissory note, Ex. C, for 
the second loan of Rs. 3,000 but he has not 
‘ been sued in his personal capacity and, 
“Consequently, in this suit a decree cannot 
be passed against him personally. Hence 
no liability attaches to respondent No,‘ 2 
as the legal representative of L. Subbiah. 
-Turning now to the liability of responde 
. ent No, 1, he admits having taken these 
loans, but he denies the creation of a 
mortgage by deposit of title-deeds as 
security for these loans. The title-deeds 
have been produced by the plaintiff, and 
the presumption therefore is ‘that they 
were so deposited as security for the debis 
which were due; and the burden was on 
respondent No. I to explain how the title- 
deeds came into the possession of the 
appellant. Respondent No. 1 has set up 
an absolutely incredible story to account 
for the appellant’s possession of these 
deeds, and I can only express my astonish- 
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ment that the- learned Assistant District 
Judge has seen fit to give credence toit. 
Respondent No. 1 says that after he had 
made his mortgage by registered deed ‘to 
the M. V. R, Firm in 1932 he was pressed 
by that firm to redeem the mortgage, At 
that time the titleedeeds were deposited 
with the M. V. R. Firm andso in 1934 
he took the title-deeds back to try and - 
raise money on them elsewhere, and 
in 1936 he handed them to the appellant for 
this purpose and since that time the appel- 
lant has retained them. Only one of the 
two properties, of which the appellant 
holds the titleedeeds, was mortgaged to 
the M. V. R. Firm, and therefore he has 
entirely failed to explain how the appel- 
lant came into possession of the title-deeds 
of the other property. Moreover, it is- 
incredible that he would leave these deeds 
for a period of over two years in the hands 
of the appellant, for the purpose of the 
appellant raising money thereon, without 
demanding them back. He has called no 
evidence at all to support his story cf the 
handing over of the title-deeds to the appel- 
lant in 1936. On December 30, 1936, 
the appellant's Advocate sent hima letter 
in which the mortgage upon which the 
present suit has been brought was specific- 
ally set out, and that letter elicited no 
reply. The only manuer in which-respond- 
ent No. 1 has attempted to support his 
story is by calling the evidence of two 
witnesses in an attempt to show that the 
titlesdeeds of the property mortgaged to.the 
M. V. R. Firm were handed over to that firm 


in 1932. One of these witnesses is Veerappa 


Chettyar, who was the proprietor of that firm, 
and the other is Venkateswaran who is 
a clerk in a Rangoon Advocates office. 
Veerappa had to admit in cross examina- 
tion that the whole of thie transaction of 
the mortgage to his firm was carried 
through by his agent, Ramanathan and 
that he knew nothing about it; and Ven- 
kateswaran had to admit that he merely 
typed the mortgage deed from a draft and 
that the draft was prepared by a Pleader 
named Rao: Consequently, the best evis 
dence that these titlesedeeds were banded 
to the M. V. R. Firm was the evidence 
of Ramanathan and Rao, and yet neither 
of them has been called, It is said that 
they have both gone to India. But Rama» 
nathan could have been examined on 
commission, and Rao was in Rangoon 
until January 1939, and therefore could 
easily have been examined de bene esse 
before his departure. The story which has 


z 


p” 


for the appellant’s possession:of these title- 
deeds is clearly false. Therefore the appel- 
lant is entitled to a mortgage decree against 
respondent No 1l. . 

So far as respondents Nos. 3 and 4 are 
concerned, respondent No, 3 is a second 
mortgagee of respondent No, 1’s interest in 
one of the mortgaged properties. His mort- 
gage will clearly have to be postponed to the 
mortgage of the appellant. Respondent No. 4 
is the mortgagee of Le Subbiah’s interest 
in this property, and I have already held 
that that interest is not subject to the 
appéllant’s mortgage. Oonsequently, this 
appeal fails as against respondents Nos. 2 
and 4 and is dismissed with costs as against 
them As against respondents Nos. 1 and 
3, the appeal must be allowed with cosis 
ic both Courts. Ths judgment and decree 
of the Assistant District Court dismissing 
the suit are set aside, and instead thereof 
there will be a preliminary mortgage decree 
in the usual form for the amount claimed 
against respondents Nos. 1 and 3 and 
against respondent No. 1’s interest only in 
the two mortgaged properties. The decree 
will declare that the mortgage of the appel- 
lant has priority over the mortgage created 
in favour of respondent No. 3 by the 
mortgage deed of August 1, 1932, in favour 
of M. V. R. Chetteyar Firm, and subse- 
quently assigned by that firm to respond- 
ent No.3 on May 9, 1934. 


Wright, J.—I agree. 


S, Order accordingly. © 


MADRAS HIGH COURT 
Criminal Revision Case No, 418 and 
Petiticn No. 3°8 of 1939 
September 19, 1939 
BURN 4ND STODART, JJ, 

Inre PALUVADI VENKATARAMAYYA 
~~ PETITIONER 

Criminal Procedure Code (Act V of 1898), se. 415, 
439—“Any two or more of the punishments”, mean- 
va of — Revision — Interference with conviction on 

acts, 

Section 415, Oriminal P..0., refers to twoor more 
punishments of different kinds. It has no application 
in a case in which two _non-appealable sentences of 
fine have been passed and the aggregate amount of 
fine does not exceed Ra, 50, 

An accused who was convicted of rioting only and 
was sentenced to paya fine of Rs, 20 filed an appeal 
under s. 415-A. Healleged that as two other accused 
who were convicted at the same trial and sentenced 
to pay two fines Rs. 20 for riotingand Rs. 25 for an 
offence under s 355, I, P. O., had a right of appeal 
under s, 415-A he had also the right of appeal : 
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Held, that none of the accused hadany right of 
appealas there was no combination of punish- 
ments in one sentence within the meaning of - 
8,415. Public Prosecutor, Madras v. Kollur Dasa 
Pai (1), dissented from, 182 Ind. Osas, 258 (2), follow- 
ed. 136Ind. Cas. 218 (3), 171 Ind. Oas. 337 (4) and 
134 Ind. Oas. 1196 (5), not followed. 138 Ind, Oas. 
720 (6) and 96 Ind. Gas. 270 (7), relied on. 

Obiter.—Where the grounds taken for saying that 
the Magistrate was wrong in convicting accused are 
all grounds of fact and not connected with any ques- 
tion of law, high Gourt cannot interfere in revision 
with conviction. 


Or. R. Case and P. to revise the judgment 
of the Sessions Court, Kurnool Division, in 
Oriminal Appeal No. 7 of 1939. 


Mr, K. 8. Jayarama Ayyar, for the Peti- 
tioner, 


Mr. K. Venkataraghavachari, 
Public Prosecutor, for the Crown. 


Burn, J.—This is an application for 
revision of the order of the learned 
Sessions Judge, Kurnool, in O. A, No. 7 
of 1939, That appeal was presented to 
the learned Sessions Judge from the 
‘decision of the Sub-Divisional First Class 
Magistrate, Markapur, in O. O. No. 48 of 
1938. In that case the First Class Magis- 
trate was dealing with 24 persons who 
had been tried by the Stationary Second 
Class Magistrate of Giddalore in O. 0. 
No. 593 of 1937. The learned Sub-Magis 
trate found all the 24 accused persons 
guilty of rioting (e. 147, I, P. O.) wrongful 
- confinement (s. 341, I. P. C.,) assault with 
intent to dishonour (s. 355, I. P. C.) and 
simple hurt (s. 323, I. P. O.) read with 
s. 149, I. P. O. He convicted them under 
those sections but considering that they 
were persons who might properly be dealt 
_ with under s. 582, Oriminal P. C., he 
submitted the case to the Sub-Divisional 
Magistrate under the provisions of s. 52 (1) 
proviso. The learned First Olass Magistrate 
dealing with the case under the provisions 
of s. 380, Oriminal P, O., convicted all the 
24 accused of rioting (s. 147, I. P. C.) and 
sentenced them for that offence to pay a 
fine of Rs. 20 each and accused Nos, 6 and 
24 be convicted also under s, 355, I. P. O. ` 
and sentenced them to pay a fine of 
Rs. 2) each for that offence. The learned 
Sab-Divisional Magistrate did not say, 
what he proposed to do with regard to 
the other convictions which had already 
been recorded by the Sub-Magistrate. 
But that isa matter which is not before us 
-now and we do not propose to interfere with 
it, 


for the 


The appeal presented to the learned 
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Seesions Judge was on behalf of accused 
No. 23 only. He had béen convicted only 
of rioting (s. 147, I, P. O.) and sentenced 
to pay a fine of Rs. 20. Under s. 413, 
Criminal P. ©., accused No. 23 would 
crdinarily have no right of .appésl but the 
-appeal was filed on his behalf under the prc- 
visions of s. 415-A. It was alleged that 
accused Nos. 6 and 24 having been sen- 
tenced to pay'two fines of Rs. 20 and Rs, 25 
had aright of appeal under s. 415-A and 
therefore accused No, 23 having been con- 
victed at tke same trial had alsoa right 
of appeal. The learned Sessions Judge has 
held that none of the 24 accused had any right 
of appeal in this case. He therefore reject- 
ed the appeal referring accused No. 23 to 
an applicaticn for revision to this Court 
if so advised. Accused No. 23 has applied 
for revision of the order of the learned 
Sessions Judge. The only authority of this 
‘ Court quoted by learned Counsel for the 
petitioner is the decision of King, J. in 
Public Prosecutor, Madras v. Kollur Dasa 
Pai (1). That was’ a case in which on a 
summary trial a First Class Bench of Magise 
trates had sentenced one ofseveral persons 
convicted under thé Gaming Act to pay a 
fine of Rs. 25 for an offence under s. 9 and 
2. find of Rs,50 for an offence under s. 8, 
The persons convictéd appealed to the 
Sessions Judge, and he-held that an appeal 
lay. The learned Public Prosecutor filed a 
revision petition against that decision and 
King, J. held that the Jéarned Sessions 
Judge's decision was correct, With respect 
we think that the decision of King, J. in 
that case was wrong. The matter depénds 
upon the interprétation of s. 415, Oriminal 
P. C. which says: z 

“An appeal may be brought against any sentence 
referred to in s. 413 or s. 414 by which any two 
or more of the punishments therein mentioned are 
combined, but no sentence which would not other- 
wise be liable to appeal shall be applicable 


merely on the ground that the person convicted is 
ordered to find security to keep the peace.” 

Tt, is contended on behalf of the peti- 
tioner that the learnéd Sub-Dijvisional 
Magistrate when he imposed upon accused 
Nos. 6 and 24 two fines of Rs. 20 and 
Ra. £2 respectively Was passing a sentence 
combining two of the. punishments referred 
to in 8. 413, Nows. 413 is as follows: . 

‘Notwithstanding anything hereinbefore contained, 
thereshall be no appeal by a convicted person in 
esses in which a Court of Session passes a sentence 
of imprisonment, not exceeding one month only 
or in which a Court of Session or District Magis- 
trate or other Magistrate of the First Class 
prisos a sentence of fine not excéeding Rs. 50 
x i 


(1) (1936) M W N 213. 
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There are two punishments here mentione 
ed (l)imprisonment and (2) fine. But it is 
pointed out that in s. 415 there is sa refer- 
ence to''sny two or more’of the punishments 
mentioned in s. 413 ors, 414 and since in. 
s. 413 there are only two kinds of punish- 
ments mentioned and in s, 414 there is 
one kind of punishment mentioned, namely 
the punishmentof fine, itis argued that if 
there are two or more sentences of fine this 
must be regarded as a sentence combining 
two of the punishments mentioned in 8. 4 13 
or s. 414. Weare unable to accept this - 
argument. We are of opinion that s. 415 
wen it refers totwo or more punishments 
is referring totwo or more punishments of 
different kinds, The history of the Code is 
we think important in this connection 
and makes the matter clear. When s. 415 
was just enacted there were three kinds 
of punishments provided in both ss. 413 and 
414, namely in s. 413 a sentence ofimpri- ` 
gonment not exceeding one’ month only 
fine not exceeding Rs. +0 only or whipping 
only and in 8.414 a sentence of imprison- 
ment not exceeding three.months only, fing 
not exceeding two hundred rupees only or 
whipping only. In those circumstances 
although if might possibly be argued that 
g. 415 was to some extent superfluous, it 
could not be argued that it had no meaning. 
It was clear that it meant to refer to sen- 
tences in which twoor more different kinds of 
punishments referredto in s. 413 and's, 414 
were combined. After the modifications, in 
g. 413 ands, 414 introduced in 1923 it is 
impossible to attribute any real meaning 
to the phrase “any two or more of the 
punishments therein mentioned” in s. 415 
so far as it relates at any rate to s. 414, 
It is clear, wé think, as Edgley, J. stated 
in Kali Charan v AdharMancal \2), that 
s. 415 has no application in a case in 
which two noneaprealable sentenses of 
fine have been passed and the aggregate 
amount of fine doés not’ excéed Ks. 50, 
Learned Counsel for the petitioner has 
relied upon two decisions of the Oudh’ 
Ohiét Cotirt reported in Kandhdi Y, Eviperor 
(3) and Markand Singh v. Ganga (4;, and 
also upon the decision of Cuming, J. in 


(2) 43 O W N.360; 182 Ind. Gas. 258; A. I R 1939 Oal 
274; 40 Cr. L J 652; I L R939) 1 Oal. 325; 12 R 
O 38: 


38. - 

(3)-7 Luck 501; 136 Ind. Cas. 248; AI R193? Oudh’ 
27; (1932) Cr. Gas.59; 33 -Cr. L J 27878 OW N 1373; 
Ind. Rul. (1932) Oudh 104. o : 

(4) 13 Luck 618; 171 Iñd. Cas, 337; AI R 1937 Oudh 
524: 38 Or. L-J 1062; 1937 O WN 1088; 19370 L R ' 
547; 10 R O 114. 
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the case reported in Akbar Ali v Emperor 
(5). With respect we are not able to agree 
with those decisions. We préfer the opinion 
of Mitter, J., in the case reported in Nawab 
Ali Haji v Joinab Bibi(6), and the view of 
the learned Chief Justice of Bombay 
and Orump, J. in the case reported in 
Shidlingappa v. Emperor (T). Our deci- 
sioi cin be réstéd’ upon the words of 
8. 415 itself. It is not possible in this case 
to say that, the learned Sub-Divisional: 
Magistrate has passed any sentence by 
which any twoor more of the punishments 
mentionéd in s. 413 are combined. The 
learned Sub-Divisional Mégistrate did nöt 
combine any of the punishments in either 
of the sentences that he imposed. He 
imposed tw. separate sentences of fine: 
There is no combination of punishments 
in one sentence within the mesning of 
s. 415, Criminal P. C. We think there- 
fore’ that the learned Sessions Judge was 
correct and that this application fer revision 
must be dismissed. : 

Lesrñéd Góunsel for’ the _ petitioner 
has attempted io persuade us to intérferé in 
reVision finally against the order of tte learn- 


ed Sub-Divisional Magistraté. ‘That is not : 
the prayer in the pétition which is for révision. 


of the order passed by the learned Sessions 
Judge. Butinsofar as this is concérned 
we observe that the groundstaken for saying 
that the ledrned Sub-Divisional Magistrate 
was wrong in convicting accused No, 23 
(present petitioner) aré all grounds of fact 
and not connected with any question of law, 
Learnéd Counsel points out that the Sub- 
Magistrate who tried thé case recommended 
that all the accused should be dealt with 
under s. 562, Criminal P.O. But thé learn- 
ed Sub-Divigsional Magistraté has given 
reasons for not dealing with them under 
that section and we do not think that 
there are sufficient grounds for interfer- 
ing with the exercise of his discretion. 
We cannot interfere with the conviction 
on the facts. Accused No, 23 was convicted 
of rioting and let off with a fine of Rs. 20 
which cannot be said to be excesaive. 
This petition is dismissed therefore. 


Petition dismissed. 
(5) 59 O 19; 134Tnd. Cas, 1196: A I R 1931 Oal. 649: 


(1931) Cr, Cas, 842; 33 Or. L ð 90; 35 O W N 752: Ind. 
Rul. (1932) Oal. 76. 


N.*85. 


(6)59 O 1131; 138 Ind. Oas. 720; A I R 1932 Oal. 551; 


(1932) Or. Oas. 551; 33 Cr. L J 704; 36 OW N 407; Ind. 
Rul. (1932) Oal. 525, | i 

‘7) ATR 1926 Bom. 416;96 Ind. Oas. 270; 27 Or. LJ 
926; 28 Bom, L R 668. ; 
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l RANGOON HIGH COURT 
Civil Revision Application No. 328 of 1933. 
March 16, 1939 
Baeuey, J. 
G. H, SHEERAZER—Apprioant 
VETSUS 
T. V. REDDY— RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 63-C (1), (Rangoon) s. 46—Egecution of decree 
against garnishee—No order under O. XXT, r. 63-C 
(1) passed—Legality—Attachment of debt outside 
jurisdiction of Court, directly—Legality—Rzecutor— 
Liability of—When personally liable—Attachment 
—Removal of—Costs—Illegal attachment—Proceed- 
ings to'set aside—Decree satisfied in meantime—Ob- 
jector, if entitled to costs. 

The proper remedy for a decres-holder on failure 
of the garnishee to comply with the notice under 
O. XXI, r. 63-0, is to act under r. 63-C (1), and 
get from the Court an order to the garnishee to 
comply with the terms of the notice. Until there 
has been a definite order against the garnishee to 
pay under r. 63-0 (1), there is nothing executable 
directly against the garnishea as a decree. Hence 
no execution proceedings can be continued directly 
against the garnishee personally or as executor, 
and the attachment of his banking account is bad. 

A Oourt cannot take out execution against a 
debt unless the debtis within its ordinary civil 
jurisdiction. Hence an attachment of a debt out- 
side jurisdiction of a Court made directly and not 
by precept, is illegal. Ghanehkamlal v. Bhansali 
(1), Richardson v. Richardson (2) and 11 Ind. Cas. 
417 (3), relied on. F 

here & person is only a debtor in his capacity 
as an executor, and not personally liable, there is 
no warrant whatsoever for attaching his personal 
banking accounts If the executors have no 
banking accounts that could be attached, the only 
remedy is to attach property of the estate of the 
deceased, unless it is shown thatthe executor has 
been mixing up estate money with his personal 
property. . 

Where a deécree-hulder has attached banking 
account of a garnishee illegally and during pro- 
ceedings to set aside the attachment, the decree is 
satisfied and the proceedings are ‘closed, the 
garnishee is entitled to his costs. , 

©. R. App, from tne'órdèr of the Small 
Cause Court, Rangoon, in C. R. No. 597 of 
1937. — 

Mr. Kya Gating, for the Applicant. 


Mr, Dadachanji, for the Respondent, 


Judgment—tThis is an application to 
revise an crder passed by the Chief Judge of 
the Rangoon Small Cause Court, The res- 
pondent obtained from the Court a garnishee 
order against G H. Sheerazee’s banking 
accounts in Mandalay. The latter applied 
for removal of attachment, dnd before the 
case came up for hearing, the decrée-bolder 
filed an application saying that the decree 
had been satisfied in full, so the learned 
Judge passed the following order: 

“The applications for removal of attachment are 


therefore closed. Mr. Kya Gaing asks for costs, and I 
not inclined to grant costs, having regard tothe 


` + ` 


circumstances of the case”. 
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The learned Judge gives no special 
veason for refusing costs, which, in the 
‘ordinarv way, would have been given to 
G. H. Sheerazee, but simply refers to the 
circumstances of the case, and T presume 
that he was of the opinion that the decree- 
holder bad been inthe right or else that 
G.-H. Sheerazee had been in the wrong, 
throughout and was only saved from having 
the money taken out of his banking account 
by some fortuitous circumstance happen» 
ing which resulted in thederee being paid 
off. Itis therefore necessary to look into 
the circumstances of the case in full A 
perusal of tbe case is not without interest. 

The proceedings began by T. V. Reddy 
suing M. O. Sheerazee, said to he some- 
where in Iran. The snit was on a promis- 
sory ‘note, and was filed on January 19, 
1937. On the same date an application 
was filed for attachment befcre judgment; 
and the particular property sought to be 
attached was the share of the defendant 
-due from his father's estate which was in 
the hands of the executors of his father’s 
will. Prohibitory orders were issued to the 
two executors, M.M. Sheerazee and G. H, 
Sheerazee, both of whom were resident in 
Mandaly, outside the jurisdiction of the 
Court off Small Oauses, Rangoon, A decree 
‘was passed on June 18, 1937, and on 
August 18, an application was filed to call 
upon the garnishee to deposit the attached 
sum in Oourt. Notices were issued through 
the Smal] Cause Court of Mandalay, and 
G. H. Sheerazee wrote a letter to the Judge 
of the Small Oause Court, Rangoon, saying 
that there were no funds available in the 
estate of the late Khan Bahadur A. A. A. 
Sheerazee to pay the balance of M. O, 
Sheerazee’s share. He further said thst as 
soon as funds were available, the amount 
attached would be remitted. These pro- 
ceedings ended with the diary order: “The 
probibitory order will continue.” 

The ‘next step was an application fora 
prohibitory order to he served on the 
Manager of the Imperial Bank of India, 
Rangoon, to withhold sufficient money to 
satisfy the Court out of the banking 
account of G. H, Sheerazee, who was re: 
ferred to as the judgment-debtor; but that 
was infructuous, as the Imperial Bank 


had no account cf Sheerazees’, Then on 
May 25, 1988 a fresh application 
was filed. ‘the decree-holder’s regular 


` legal adviser was not in Rangoon and 
another member of the Bar signed the 
application for him. The application was 
headed "T. Venkata Reddy, decree-holder;” 
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the petition is said to be madee by the 
petitioner, but it is signed “Nalamilli 
Narayana Reddy, petitioner,” and the re- 
lief asked for is -tbe issue of a prohibitory 
order to the Manager, National Bank of 
India, Mandalay, to withhold the sum of 
Rs 1,610-1--0 to the credit of Khan Bahadur 
G. H. Sbeerazee , 


‘in fixed deposit, current, savings bank or other 
accounts whatsoever, or, in the alternative, the whole 
sum of Rs, 1,610-13-0 lying in his hands of the estate 
of the late A. A Sheerazes in the name of Khan 
Bahadur G. H. Sheerazee as executor”. 


Accompanying the formal application is 
a petition asking that the Court may issue 
this order under O. XLVI. As O. XLVI, 
deals with references to the High Court, 
there is clearly some mistake, and it ig 
unfortunate that, owing to a similarity of 
numbers, this might be regarded as an 
application under O XXI, r 46, which 
refers to attachment of debts, ortos 4h, 
which refers to attachment by issuing a. 
precept. The order endorsed on the peti- 
tion was: 

“Let attachment issue to the Bank at Mandalay 
attaching to the extent of the decree the money 
standing to the credit of G. H. Sheerazee personally 
or to the credit of the estate of the deceased Shee- 
razee, of which G. H. Sheerazee is executor.” : 

Unfortunately the record has no papers 
which show what actually went out from 
the office ; there is merely a typed order in 
the diary: “Issue precept, returnable on 
June 26, 1938”, The signature of the Judge 
is typewritten. and there is an Indecipher- 
able initialin the corner which might be 
anybody’s. Be that as it may. it is clear 
that the Bank got some order, because 
they stopped paying out from GQ, H 
Sheerazee’s personal accounts at the Man- 
dalay branch; and G. H. Sheerazee filed an 
application for removal of the attachment, 
which does not give any particular reasons 
as to why it should be removed, save that 
he has been put to a great deal of inconveni- 
ence and hardship, and that hewas af 
the time in a nursing home in Maymyo in 
a serious state of health. There is an 
affidavit to support the application, but 
no reason is given except that his cheques 
have been dishonoured and that he was ill. 
However, the attachment was removed 
because, according to the diary, the decree- 
holder filed an application saying that the 
decree had been satisfied; butthis appli- 
tion is not on ths file, so where the money 
came fromis not known. 

On these facts, the question arises as to 
whether the learned Chief Judge was justi- 
fiedin refusing the present applicant his 
costs. I can see no reason whatsoever why 


| 1940 


the ordinary rule should not have been 
followed,T. V. Reddy seems to have been 
acting wrongly very nearly throughout.: In 
the first place, he had no decree or order 
which is executable as a decree against 
G. H. Sheerazee, This is the first case 
which I have had before me under our 
garnishee rules, If we assume that G. H. 
Sheerazee hada legal order issued to him 
attaching money in his hands due to M. C. 
Sheerazee the Court should have proceed- 
ed under O. XXI. rr. 83-A, 63-B, etc. 
G. H. Sheerazee did not take any action 
when the debt was attached in his bands 
in the first place. When an order was 
assued to him calling upon him to pay 
money into Court—presumably under r., 63 
B—be wrote and said that-as an executor 
he had nofunds available, but would pay 
when he had funds; and all that the Court 
did was to note “let the probibitory order 
continue.” What the decree-holder should 
have then dcne was to act under r. 63°C. 
(1), and get from the Court an order to 
the garnishee to comply with the terms of 
the notice; andr. 62-0 (1) goes on to say: 
“On such order execution may issue against 
the garnishee as though such order were a 
decree against him.” This rule makes it 
quite clear that until there had been a 
definite order against the garnishee to pay 
under r., 63, O (1), there is nothing execut- 
able directly against the garnishee as a 
decree. This being the case, no execution 
proceedings could have been continued 
directly against the granishee personally 
or as executor, and the attachment of his 
banking account was entirely bad. 

This however is not the only mistake. 
The Bank at Mandalay was not within the 
jurisdiction of the Court of Small Causes, 
Rangoon. This seems to have been recog- 
nized by the reference in the petition of 
May 5, to the issue of a precept-to the 
District Court. Section 4#, Civil P. O., makes 
provision for attachments by precept ‘cut- 
sidethe jurisdiction. a Court cannot take 
out execution against a debt unless the 
debt is within its ordinary civil jurisdiction. 
í had this point before me recently in an 
unreported case, Oiv. Rev. No, 232 of 1938, 
> Janki Prasad Rajaram v. The Trustees 
of the India Staff Provident Fund of the 
National Bank of India, Lid. In that case 
no attachment was possible in any way 
whatsoever, because the debt was a sterling 
debt located in London. In the- present 
case the debtis within Burma but is not 
within tbe jurisdiction of the Small Cause 
- Court, Rangoon. It would be attachable 
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under s. 46 by precept, but there is notking 
on the file to show that this has been done, 
The order written by the learned Ohief 
Judge is simply to the effect that an attach- 
ment be issuedtothe Bank, andin view 
of the fact that the attachments before 
judgment were issued direct by the Small 
Oause Court, Rangaon, and were not made 
by precept, it may, I think, be assumed 
that the second attachments were issued in 
the same way. l 

In Ghanshamlal v. Bhansali (1), it was 
held under the old Code that debts could 
not be attached if the debts were not within 
the jurisdiction, of any Court in British 
India. In an Knglish case, Richardson v. 
Richardson (2). an application was made in 
London to the High Court to attach a 
debtor's Bank balances outside its jurisdic- 
tion, and it was held that this could not be 
done. On p. 235* occurs the passage ; 

“The debt must be properly recoverable within the 
jurisdiction. In principle, attachment of debts is a 
form of execution, and the general power of exe- 
cution extends only to property; within the juris- 
diction of the Court which orders it. A debt is not 
property within the jurisdiction if it cannot be re- 
covered here”. 

Also in Begg, Dunlop & Co. v. Jagannath 
Marwari (3), itis laid down that it is not 
competent to a Court, in execution of a 
decree for money, to attach, at the instance 
of the decree-holder, a debt payable to the 
judgment-dedtor outside the jurisdiction, 
by a person not resident within the juris- 
diction of that Court, This, of course 
does not apply to attachments of salaries, 
which are governed by a special rule, viz. 
O- XXI, r. 48. In either event therefore 
these attachments were illegal. The attach- 
ment before . judgment was of a debt 
alleged to be due by somebody in Mandalay 
to somebody resident in [ran and the 
second attachments were of debts payable 
by the Bank in Mandalay to G, H. 
Sheerazee in Mandalay also. A further 
point may also be noted. As G. H. Sheerazee 
is only a debtor in his capacity as an 
executor, and not personally liable, there 
was nO Warraut whatsoever that I can see 
for attaching his personable banking ac- 
counts. If the executors had no banking 
accounts that could be attached, the only 
remedy was to attach property of the estate 
of the deceased A.A. A. Sheerazee unless 
if were shown that the executor had been 


(1) 5 B 249, 

(2) (1907) L R P 228. 

(3) 39 0 104; 1k Ind, Gas. 417; 14 CL J228: 16 C 
W N 402. 
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mixing up estate money with his personal 
property. I can therefore see no merit. 
whatsoever about T. V. Reddy’s handling of 
these execution proceedings. and therefore 
there is no judicial reason why the present 
applicant should not have the costs to which 
he was entitled and for which he asks, viz 
three gold mohurs. The respondent will 
also have to pay the costs of this application, 
including Advocate’s fea which I fix at two 
gold mohurs. 


5. Application allowed. 





PRIVY COUNCIL 
Appeal from the Calcutta High Court 
January 16, 1940 
Lord THANKERTON, Lorp Romer, 

SIE GEORGE LOWNDES, SIR Gores RANKIN 
AND, Me. M, R. JAYAKAR 
GADADHUR MULLIOK anp oTHBRS— 

AvPgLLants 
PE E. _ versus. ee 
Taz OFFICIAL TRUSTEE or BENGAL 
AND OTHERS— RESPONDENTA 

Hindu Law—Will—Testator bequeathing moiety in 
favour of son R—Other moiety to be held in trust for 
R's male issue—In case of R's death without male 
tasues this other moiety to go to R. D. Trust Hstate— 
Gift to Trust Estate, if void—This gift, when takes 
effect—Limitation Act (IX of 1908), s. 10—Assignee 
from trustee, withcut consideration—Defence of 
limitation, tf avdilable, 

In truth, inheritance is not donation, and a be- 
quest is not a donation de praesent? between living 
people. It is to be recognised that the Hindu Law 
has been greatly influenced by the notion of “ re- 
linquishment in favour of a sentient being " as the 
basis of a gift and of inheritance, but this prin- 
ciple has not, been allowed to arrest the develop- 
ment of the Hindu Law of wills, The doctrine 
that there must be acceptance at the time of re- 
linquishment has different values according as it is 
applied to gifta inter vives or is extended by analogy 
to bequests or inheritance, though by a theory of 
some réfinement heir and donee were once thought 
to be equally governed by thesame principle, The 
theory, is sometimes put by saying thatthe estate 
cannot remain in sbeyance. Thus it appears that 
property in the heir must arise immediately upon 
the death of the ancestor in the sama manner as 
the property of the donee arises immediately upon 
relinquishment by the donor, But it must needs be 
admitted that the rigour of this theory, even if it 
be not destructive of all future gifts, is inconsistent 
with any recognition of contingent or executory be- 
quests. It has effect {save in so far as the Legisla- 
ture haa abrogated it: [Hindu Wills Act, 1870, 
Hindu Disposition of Property Act, 1916), to limit 
the class of persons who are capable of taking 
under a will, restricting it to persons who either 
in fact or in contemplation of law are in existence 
at the death of the testator. But it does not re- 
main as à further obstruction to the taking by 
such persons of a beneficial interest known to and 
permitted by the law. Indeed, if an estate in re- 
mainder can be limited to take effect on the natural 
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determination of a life estate and may èe so limit- 
ed upon a condition which may never be fulfilled 

if a gift over on condition may be good though in 
defeasance of an absolute estate granted by the 
will, there igs no principle of Hindu Law to be 
saved by refusing to recognise a limitation to 
take effect upon condition in the future because it 
lacks “support “from:a particular estate. It cannot 
be disputed that if a conditional limitation is in- 
valid, the interest, unless otherwise disposed of by 
the will, must go to the ‘heir. But if limited ins- 
terests are to be recognised, there is no reason to 
hold that because a prior interest goes to the heir 
as such a conditional limitation or any other 
limitation is bad at Hindu Law. ([p.117, cols, 


“1 & 2,) 


The principle of Hindu Law which prevents an 
estate being in abeyance is an important doctrine 
ofthe law of inheritance and it has important con- 
sequences as regards adoption, The rule is that 
the right of succession vests immediately on the 
death of the owner. Apart from the case of a child 
en ventre sa mere or of an adoptedchild, the estate 
once vested in an heir will not be divested by the - 
subsequent birth of a person who would have beer 
a preferable heir had he been alive at the tima of 
the death of the last owner. In like manner, 
though the doctrine is not really the same, delivery 
in some sense is necessary at Hindu Law to dis- 
tinguish the completed gift from the mere promise. 
But neither of these doctrines nor yet the principle 
that a man cannot devise an interest of a nature 
and quality unknown to the Hindu Law (e. g, 
descendible in a manner unknown to that law} con- 
flict with the principle that where there is a wil 
the heir can as such take only that part of the tes- 
tator's property which isnot disposed of by the 
will. He will take by descent and by his right of 
inheritance whatever is not validly disposed of by 
the will and given to some other person. Ganen- 
dra Mohan Tagore v. Upendra Mohan Tagore (1) 
and Soorjeemoney Dossee v. Dinobundso Mullick 
(4), and other case-law discussed. ({[p. 117, col. 
2: p. Ilt, col} 1.] 

A testator bequeathed a moiety of his estate to 
his only son R and as regards the other moiety it 
was provided that it was to be held by K and 
certain other persons in trust for R's male issue. 
It was further provided thet in cass of Wa death 
without male issue this other moiety was to goto a 
certain trust known as R., D. Trust Estate : 


Held, that merely because of the failure of the 
testator's disposition of the interest in favour of 
the R. D. Trust Estate during the life-time of R, 
the bequest in favour of the R. D. Trust was not in- 
valid. This gift to R. D. Trust took effect on the death 
of R without leaving male issue, who as heir of 
the testator would take the prior interestfor his 
own life in this moiety such interest not having 
been disposed of by the will. The contention that 
the testator's directions to regulate the devolution 
of his property though within limits laid down by 
law would fail if the heir took any ‘interest imme- 
diately upon the death of the testator, was fallaci-. 
ous, for it assumed that the complete interest in 
the property had devolved on the heir, which was 
the very point in dispute. 

[Oase-law discussed.] 


Where the assignee of a trustes does not give 
valuable consideration, in a suit to recover trust 
property from the assignee by the Official Trustee. 
defence of limitation isnot available to him but 
is excluded by the terms of s. 10, Lim. Act. [p. 
110, col. 1.] l 
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Messrs, L. P. E. Pugh, K.C. and J. M. 
Parikh, for the Appellants. ` 


Sir Thomas Strangman, K.C. ‘and Mr. 
WwW. W. K.Page, for Respondeit No, 1. 


Sir George Rankin. —One Shib Chandra 
Mullick, a Hindu governed by the Daya- 


bhaga, was possessed of considerable pro. ` 


perty movable and immovable, comprising 
a numberof house properties in Oaleutta 
and its suburbs, as weli as zamindari 
property in the Sundarbans. 
August 4, 1866, leaving bim surviving a 
widow and an only son, Rishikesh Mullick. 
By his will, dated August 3, 1866, he 
appointed one Dwerkanath Bhanjoo, his son 
Rishikesh and the Administrator-General 
of Bengal forthe time’ being (who nevér 
acted)” to be “executors and trustees of 
this my will”. After providing for his 
widow's maintenance and residence and 
giving pecuniary. legacies toher and to 
certain other persons, he disposed of 
the residue of his property as follows ;— 

“I give devise and bequeath all the rest, residue 
-and remainder of my property movable and immovable 
unto my Executora hereinafter named in trust as to 
one mojety thereof for my only son Rishikesh upon his 
attaining’ the age of twenty-one years and as tothe 
other moiety thereof. In trust forthe mele issue of 
my said son Risicase (Rishikesh) ghare and share 
alike if more than one and if only one to that only 
one but incass my said son should die without 
male issue or leaving male issue such male issue 
should die underthe age of sixteen years without 
leaving male issue him or them surviving them as 
fo that moiety, In trust to be paid over to the 
Trustees and added tothe Trust Fund -known as 
Roopchand Dhur Trust Estate and subject to -the 
trusts thereof andin casemy said son Rishikesh 
should die before attaining-the age of twenty-one 
years and without leaving’ male i issue him surviving 
orto be born after hig death in due course of 
time then asto the moiety of ris movable and 
immoyable estate bequeathed and devised to him. 
In trust to be paid over tothe Trustees and added 
to the Trust Fund known as Roopchand Dhur Trust 
Estate and subject to the Trusts therèof.” ` 

No question now arisés as tothe moitey 
which ` was given to Rishikesh (‘‘the first 
moiety”), but as tothe other moiety (“the 
second moiety”) the present appeal raises 
questions as to the validity and effectiveness 
of the gift tothe Roopchand Dhur Trust 
Estate, It is to be observed that the will 
came into effect before the Hiadu Wills 
Actof 1870.and that the validity of its 


provisions must be judged according, 
TTA Hindu Law io force in Bengal in 


On August 14, 1866, probate of the will 
was granted to- Rishikesh and Dwarka- 
nath Bhanjoo, who took possession of the 
testator’a estate. On January’ 9, 1873, 
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Rishikesh, having attained the age of 21 
years died intestate, never baving had a 
son, but leaving him surviving a widow, 
Purasundari, and a daughter. The ap- 
pellauts’ averments asto what happened 
after the deathof Rishikesh may for the 
this appeal be accepted 
and are stated in their “‘Case’ as fol- 


lows :=— 


“It appears from mutation papers and cess returns 
exhibited in the case that after the death of 
Rishikesh Dwarkanath Bhanjoo continued ` to act 
as sole surviving executor till the year 1880, when 
he applied for mutation of names in favour of 
Purasundari, and in 1881 or 1882 made over the 
whole estate to her. The widow as heiress of 


. Rishikesh remained in possession of the whole of the 


testator’s residuary estate until her death, which 
occurred on September 11, 1932. During this long 
period of 50 years neither ‘the plaintiff nor anyone 
else interested in the Roopchand Dhur Trust 


claimed under the will or questioned the right of 


the lady until the present suit of 1934.” 


On April 27, 1934, the Official Trustee 
of: Bengal (respondent No. 1) filed a suit 
in the High Court at Oaleutta claiming as 
trustee of the Roopchand Dhur Trust to be 
entitled under the terms of the testator’s 
will tothe whole of his reaiduary estate : 
alternatively, to one-half thereof. He 
impleaded the present appellants, who are 
the reversioners of Rishikesh, as persons 
wrongfully cla aiming the estate and wrongs 
fully in possession thereof, The claim to 
the first moiety (which by ‘the terms of the 
will was given to Rishikesh on his attain- 
ing the age of z1 years) was abandoned at 
an early stage of the suit. But as to the 
second moiety the suit succeeded before 
the trial Judge (Ameer Ali, J.) and also on 
appeal toa Division Bench (Costello and 
Panckridge, fJ.) A preliminary decree 
for partition was made (June 28, 1937) 
and affirmed on (appeal April 6, 1938), 


The first question is whether the suit is 


‘barred by limitation and this defence must 


prevail unless 8.10 of the Lim. Act, 1908, 


applies to the case, 

“Section 10, Notwithstanding anything herein- 
before contained, no suit against a person in whom 
property has become vested intrast for any specific 
purpose, or against his legal representatives or 
assigns (not being assigns for valuable considera- 
his or their 
hands such property, or the proceeds thereof, or for 
an account ofsuch property or proceeds, shall be 
barred by any length of time,” 


' The appellants contend that this section 
dogs not deprive them of the protection prima 
facie afforded to them against stale claims 
by the appropriate articles in the schedules, 


_ They point tothe fact that under the will 


no right arose to the Roopchand Dhur Trust 
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in respect of the moiety. now in question 
until after the death of Rishikesh. -Hence 
they deny that 
was ever a trustee. They- maintain that, 
even if be was a trustee, his widow took 
from bis surviving co-trustee Dwarkanath 
Bbanjoo: hence that neither she nor the 
appellants are to be regarded for the 
purposes of s. 10 as the legal represen- 
tatives of a trustee. To this a further 
argument is added that the widow received 
the estate from the surviving executor at a 
time when any claim toa legacy ora dis- 
tributive share by the plaintiff had become 
barred by limitation. 

This defence, in their Lordships’ opinion 
fails. That the interest of the Roopchand 
Dhur Trust did not arise until the death of 
Rishikesh is clear enough. in the sanse that 
before that date it was a contingent interest; 
but Rishikesh as one of the executors and 
trustees of his father’s will had a duty in his 
lifetime to preserve the property of which 
the residuary estate consisted, There was 
an express trust for a specific purpose and 
he was under a duty to fulfilthat part of it 
which required fulfilment in his lifetime. 
But when he died he ceased to bea trustee 
and Dwarkanath Bhanjoo became sole 
trustee. On the appellants’ own showing 
Purasundari took from him and is the 
assign of a trustee. As itis not pretend- 
ed that she gave valuable consideration, 
the defence of limitation is not available 
to her but is excluded by the terms of 
s. 10. Had the plaintiff in 1881 or 1882 
sued Dwarkanath to recover the share of 
residue given tothe Roopchand Dhur Trust, 
s. 1U would have had the same effect to 
exclude any plea of limitation raised by the 
trustee, 

The validity. of the bequest of the 
second moiety to- -the Roopchand Dhur 
Trust Estate must therefore be examined. 
The first limitation of the beneficial 
interest in this moiety is to the male 
issue of Rishikesh, This failed as he had 
no male issue at the death of the testator 
(or at any other time), There is no other 
disposition of the beneficial interest which 
could take effect in the lifetime of Rishi- 
kesh, But there is a limitation to the Roop- 
chand Dhur Trust Estate which is to 
take effect in either of two events (a) in 
case Rishikesh should die without male 
issue) which probably means without leave 
ing male issue), (b) in case Rishikesh 
should die leaving male issue but such 
male issue should die under the age of 
16 years without leaving male issue him 
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Rishikesh in his lifetime’ 
‘vision did not happen, 


“the will. 


lo7 1 O 
e 


or them surviving, The former is the 
event which happened: the state of affairs 
described in (b) on any view of that pro- 
Olearly the two 
contingencies are- independent and indeed 
mutually exclusive. Hence though the gift 
to the Roopchand Dhur Trust might be 
invalid had it been claimable solely on the 
ground of fulfilment of condition (6), this 
consideration would not in any way in- 
validate the gift if, in the eventa which 
happened, it was claimable under (a), 
Panckridge, J. put the matter simply and 
correctly: 

“If the testator has separated the gift so as to 
take effect upon the happening of any of several 


events, and the event which happens is not too 
remote, the gift over is good.” 


The bequest to the Roopchand Dhur 
Trust which has here to be considered is 
therefore a bequest to take effect on the 
death of Rishikesh without male issue, 
the disposition intended to have effect dur- 
ing the life of Rishikesh having failed. 
It is not disputed that had the will given 


an estate for life to Riehikesh and then 


directed that upon his death without 
leaving male issue it should go to the 
Roopchand Trust Estate, this conditional 
limitation would have been good, The 
question for decision is as to the effect 
at Hindu Law of the failure of the testator’s 
disposition: of the interest in this moiety 
during the life of Rishikesh, The view 
taken by the. learned-Judges in the High 
Court is that the gift to the Roopchand 
Dhur Trust Estate is good and took effect 
on the death of ‘Rishikesh, who as heir of 
the testator took the prior 
bis own life in this moiety, 


such in- 


. terest not having been disposed of by 
The view contended. for with ` 


much learning and ability by Mr. Pugh 
and Mr, Parikh on behalf of the appellants 
is, that the gift to the Trust Estate is void 
at Flindu Law, no interest being taken 
under the will by any ascertained person 
at the time of the testator’s death. There 
is, therefore, it is said, no possibility of 
relinquishment by thé testator and accept- 


interest for ~ 


ance by or on behalf of the legatee being ` 


supposed to have taken place at the time 
of the tesiator’s death as. required by 
Hindu Law. The same result is contended: 
for on a broader, if not necessarily a. 
separate ground —that, there being no gift 
taking effect- at the time of the testator’s 
death, there was therefore an intestacy, 


and Rishikesh took this moiety as heir; ` 
with the result that it could not thereafter 


A 
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ance, it is said to follow that where there 
is a will, property, unless .vested by the 


willin a devisee or legatee immediately . 


on the. death of the testator, must go to 
the heir and all the provisicns of the will 
as to the property must fail, = 

These arguments require that their 
Hindu Law 


upon the subject of conditional limitations 


-in order to ascertain the principles which: 


determine the validity of a bequest which 
by its terms is to take effect at the close of 


a life in being but only upon the happening | 
Is it necessary that 


of an uncertain event. 
a prior interest taking: effect immediately 
onthe death of the testator should have 
been bequeathed by the will? The history 
of the recognition by British Indian Courts 


. of the -testamentary power at Hindu Law 


has been traced by Mr. Mayne in Ohap. XI 
of his well known work and itis sufficiently 
plain that the Hindu will in its present 
form is a development since the middle of 
the eighteenth century. It is not, therefore, 
necessary at this stage to discuss whether’ 


the notion of a will is an original part of 


the Hindu Law [cf. the judgment of 
Norman, J. in the Tagore case (Ganendra 
Mohan Tagore v, Upendr Mohan Tagore) 
(1)]. Nor can the course of the decisions be 


„now diverted by any conclusiénm- that could 


be reached as to the true intention of the 
first ‘chapter. of the Dayabhega—that is, 
whether it teaches, contrary to the Mitak- 
shara, that the donee’s- right arises by the 
donor’s act of relinquishment alone and 
does: not require acceptance by the donee 
[cf. Sarkar’s Hindu Law,” 7thed., p. 991. 
Dayabhaga I 22]. 2 eae 

The right of a Hindu in Bengal to make 
a will was recognised by this Board in 
18565 as well-established, it being stated 
that “the strictness of the ancient law has 
long since been relaxed”. [Nagalutchmee 
Ummalv.Gopoo Nadaraja Chetty (2)]. But 
in a later, case it was said on behalf of the 
Board by Lord’ Justice Turner that “with: 
reference to the testamentary power of 
disposition by Hindus the extent of this 
power mustbe regulated by the Hindu Law” 
[Sonatun Bysak v. Smt. Juggutsoondree 


. Dossee (3) Je ; : 


+ 


In 1862 the question whether a person in 


-existence at the daté of. the testator's death. 


d) 4BL ROOZ. 103, (219); 18 W R 359. 
(2) 6 MT A 309, (314); LBar, 543 (P O). 
(3) SMIA 66, (85 ; 
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be divested. From the principle that on might become entitled upon a future con- 
the-death of 4 Hindu, the right of succes- ` 
sion to his property cannot remain in abey-, 


tingency to receive an additional benefit. 
was. directly dealt with by a judgment 
delivered by Lord Justice Knight Bruce on 
behalf of a Board which had the aid as. 
assessors of Sir Lawrence Peel and Sir 
James Oolvile [Sn. Soorjeemoney Dossee v. 
Denobundoo Mullick (4)]|. There a Hindu 
in Bengal had by his will given the whole 
of his estate to his five sons in equal shares,. 
but bad provided that if any son should 
die [not leaving any son or gon’s son] that 
share should not go to the widow or 
daughter of the testator's son so dying or 
to any daughters son, but should go ta 
“guch of my sons and my son’s sons as shall 
then be alive.” One of the testator’s sons. 


‘having died without male issue his widow 


claimed his fiftn share as his heir, It was. 
held by the Supreme Court (per Sir Barnes 
Peacock, C. J.) that “the limitation over- 
was Valid as an executory bequest.” This 
Board, ‘pressed with the observation pre- 
viously made by Lord Justice Turner, con- 
sidered whether the Hindu Law prohibits. 
such a provision, Lord Justice Knight 
Bruce said: 

“Whatever may have formerly been considered the- 
state of that law as to the testamentary power of 
Hindus over their property, that power has now 
long been recognized, and must be considered as. 
completely established. This being so, we are 
to say, whether there is anything against public 
convenience, anything generally mischievous or 
anything against the general principles of Hindu 
Law in allowing a testator to give property, whether 
by way of remainder, or by way of executory bequest 


{to borrow terms from the Law of England), (upon 


an event which is to happen, if at all, immediately 
on the close of a life in being. Their Lordships 
think that there is not; that there would be great 
general inconvenience and „publie mischief in 
denying such a power, and that it is their duty to 
advise Her Majesty that such a power does exist. 
Such powers have been long recognised in practice,. 
The Law of India, at least the law of Bengal, has 
long been administered upon that basis, and the 
very mode in which this suit has been framed, and 
the manner in which it was conducted in India, are 
evidence, if evidence were wanting, that such is 
the general opinion, entertained in Bengal. Their 
Lordships, therefore, being of opinion, as has already 
been stated, that according to the true meaning of 
this will the property was given over upon an event 
which was to take place, if at all, immediately on 
the close of a life in being at the time when the will 
was made, and seeing that that event has happaned, 


. considered that the testator, in making this provision, 


did not infringe or exceed the powers given him 
by the Hindu Law, and that the clause effectually 
gives the corpus of the property to the surviving- 
sons immediately on the death of that son who died 
without leaving male issue.” 

No question arose or appears to have 


been -raised as to the necessity for every 
(4) 9 MI A123; Suth, 291; 1 Sar. 8374W R. 
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„donee to have been in existence at the 


testator's death. As was later noticed’ n 
the Tagore case (1)], it was sufficient ` 


reject the claim of the widow without’ pa 


sidering whether sons of any other deceased” 


son óf the testator could have claimed- to. 
participate in her deceased husband’s 


share. But the words “remainder” and 
“exacutory bequest” which the Lord Justice 
“borrowed” to express his meaning were 
somewhat unreasonably taken as introducing 
the technicalities’ of English’ Law into the 


Hindu Law. The words, however, were ` 


used together for the very purpose of ex- 
cluding such technicalities—the differences 
between contingent remainders and exe- 
‘eutory devises not being in point in connec- 
tion with a Hindu wiil. What were those 
differences ? They turned upon whether 
there was or was not a particular prior 
estate, whether it. was an estate of freehold. 
whether. it was conferred by the.sameé will, 
whether the subsequent interest was :to 
take effect at the natural determination of 
the prior estate, or before or after that 


event, The language of the Lord Justice 
disregards ail such matters and contains 


nothing to intimate that there is. any: ‘need 


fcr a conditional limitation ‘to be “supporte 


ed" by any prior estate conferred by the 


game will, though it is expressly restricted 


ito dispositions which mnst- take effect 
immediately at the close of a life-in being. 


-This stipulation has nothing whatever to 


do with any ‘doctrine of the Hinda Law 


and ‘the use of the technical: phrase texe- 


cutory devise”. is enough in itself to show 
that the Lord- Justicé ig not intending to 


confine his remarks to estates dependent 


for’ ‘their validity upon their relation toa 
prior (particular) estate. Sir Barnes Pea- 
cock, in’ thé Tagore ‘case (1), appreciated 
that the words “rémainder” and “executory 
bequest” were used to mean ‘conditional 
limitations”; and in an unanswerable 
passage emphasised the absurdity’ of apply- 
ing the English Law “of contingent re 
mainders and executory devises, of spring- 
ing and shifting uses, to cases governed 


by Hindu ‘Law which knows nothing" of - 


freehold ‘estates. “The language of Lord 
Kingsdown in. Bhoobum Moyee Debia y. 
Ram Kishore Acharj Choudhuri (5), was 
that, though the testamentary power of 
disposition among Hindus had been esta- 
blished in Bengal, “it would be to apply 
a very false and mischievous princi- 
ple if it were held that the nature 


(5) 10 M IA 279, (308); 3 W R (P 0) 15. 1 Spth, 
574, 2 Sar, 111; 19 E R 978 (P O). 
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and extent of such power can be one 
by any analogy to the Law of England. : 
This observation was.not required to correct 


-anything said in- Soorjeemoney’s” case (4), 


büt was evoked’ by: the’ fact that-a Judge 


of the Sudder Court’ had; in. the case then 
-before the Board applied to: a Bengalee 
“deed the. rules ‘which. he discovered in 


“Fearne on Contingent Remainders.” Still, it- 
might not be candid: to deny that Soorjeee 
noney's case (4), had dealt abruptly rather 


‘than meticulously with Hindu: Law and 


was in some respects lacking in. precision; - 
hence subsequent decisions must be 
scrutinised to See if they restrict the ares: 


dom of bequest which it allowed. 


Ina case which raised a question as 
to the property over which the testator had 
power. of disposition, Sir James Colvile 
in 1867 [Baboo Beer Pertab Sahee. v. Mahar- 
ajah Rajinder Pertab Sahee (6)| said:— 

“Decided cases too numerous tobe now questioned, 
have determined thatthe testamentary power exists, 
and may be exercised at léast within the limits which 
the law prescribes to alienation by gift inter viyos.” 


But little can be gained by an attempt to 
construe natrowly this cautious observation, 

Inthe Tagore case (1), Jatindra Mohan 
Tagore v, Ganendra Mohan Tagore (7). 
Phear, J., as trial Judge treated Soorjee- 
money’s case (4), as authority for’ hold- 
ing that a gift could be made by will 
to a person not ir existence at the testator’s 


death and for the general application 
‘of English Principles of law to the. 


limitations in a Hindu will. On appeal 
Peacock, C. J., and Norman, J., overraled 
those opinions. They went elaborately into 
the essentials of a gift at Hindu Law 
with special reference to the question whe- 
ther a person could take if not in existence 


-at the dateof the relinquishment ‘by the 


donor. The learned Chief Justice held that 
on general principles of Hindu Law the 
donee under a gift inter vivos must” be in 
existence at the date of the gift and the 
donee under a will must be in existence | 
at the date of the death of the giver. 

He does notseem to have felt any dificul- 
ty in the case of what in English Law would 
be called vested remainders. But he 
considered that on the principles of 
the Hindu Law a gift whether inter vivos 
or by will “cannot be made in such a 
manner as that the donee cannot be ee 
tained atthe time at which the property 


(6) 12 M IAI, BH 9 W R (P ©) 15; 2 Suth, 114; 
Y Sar, 348; 20 ER O). 
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by virtue of the gift: or devise.ceases ‘to be 
that of. thé’ donor: or’ testator.” Citing the 
first chapter of-the Dayabhaga .he observed 


that “there.is nothing. to-show that: after- | 


` property has ceased. by: virtue of .a gift to 


be.that‘of the donor’ there can. be any,- 


‘contingency or uncertainty as to the person 
in, whom it is to vest. or that the -property 


can béso given by: will as to- remain in. 
"*abeyance or in nubibus until the donee. 


` comes into existence”. He doubted whether 
it was consistent with Hindu Law that 
‘-executory. bequests should be sanctioned. 
‘On the other hand, he recognised that, in 
Soorjeemoney's case (4), by his own decision 


‘` and the decision of the Judicial Committee, . - 


the conditional limitation’ which, by bor- 
‘rowing terms from English Law, was called 
an “executory bequest’ had been held 
valid according to Hindu Law. He also 
recognised that apon the Hindu texts a gift 
may be made upon condition and that 
“even'a gift in remainder upon condition 
is good.” Like Norman, J., he noticed 
verses 4 and 5 in the, first chapter of 
the Dayabhaga where it is said that daya 
(heritage) signifies what is given [pp. 18o, 
218], From this he drew the conclusion 
that both in the case of a gift and in the 
case of inheritance property must arise 
immediately in the heir or donee upon 
death or relinquishment by the owner. 

In agreement with the Appellate Bench 
of the High Court it was held by the 
Judicial.Committee (a) that the gift of a 
life estate was valid even though made to a 
son; (b}that a testetor cannot create an 
estate which is unknown to the Hindu Law 
e. g., an estate in tail male and (c) that a 
giftcannot be made by will to a person 
not in existence at the time of the testator's 
death, The general principle governing 
wills was stated in the judgment delivered 
-by Willes, J., on behalf of the Board as 
follows: “The analogous law in this case is 
to be found in that applicable to gifts, and 
even if wills were not universally to be 
regarded in all respects as gifts to take 
effect upon death, they are generally so to 
be regarded as tothe property which they 
can transfer and the persons to whom it can 
‘be transferred.” OO 

‘It is important that the close connection 
between the several branches of this deci- 
gion should not be overlooked. If Hindu Law, 
whatever may have been its earliest form, 
is to have ragard not only to absolute: or 
complete ownership in property but to 
limited interests therein—life estates 


followed by other life estates or by remains 
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ders—some modification may be necessary 
in the abstract theory of gift as applied to 
wills. Again, 80 long as it was in doubt 
whether an unborn person could take under 
& Will it was difficult to recognise contine 
gent or executory bequests in view of the 
absence from Hindu Law of any rule 
against perpetuity. But those matters 
being settled,.a provision that the taker 
must be in existence at the date of the 
testator s death would seem to preserve th 
essential: principle of the Hindu Law ‘in 
form not inconsistent with effectiva testac 
mentary power. The facts of the Tagore 
case (1), itself did not call for any more 
detailed treatment -of executory bequests 
A large-number of contingent remainders 
had been given by the will but all of- thesa 
failed and certain contingent life interests 
likewise failed. The original life estate given 
to Juttendro was held to be valid, and it 
does not ‘appear to have been doubted that a 
Hindu could validly create contingent 
intetests. . The effect of this cage upon 
Soorjeemoney's case. (4), in their Lord- 
ships’ opinion was to show how the princi- 
ples of the Hindu Law of gift were to 
be applied to wills. It established though 
not as a definition in all respects precise 
that the Scope of such principles wits 
to determine the property which could 
be transferréd and the persons to whom 
it could be transferred. The donee under 
a will must be such a person ag was 
capable of taking according to Hindu Law 
There is nothing in tne judgment of 
Willes, J., to suggest that a person capable 
of taking because in existence at the death 
of the testator will have further difficulties 
to surmount by showing that he accepted 
at the time of the death the interest which 
the testator intended him to have—g condie 
tion which Peacock, O. J., and others had 
held, with complete logic, to exclude the 
possibility of executory. bequests, On ‘the 
other hand the judgment did contain a wara- 
ing that the Hindu Law of gift was not of 
universal applicability to Hindu wills. It 
need not, however, be taken as a final dee 
cision upon matters not fairly raised by the 
facts of that case or Soorjeemoney's case (4) 
In later cases before the Board the question 
of the absence or failure of a disposition of the 
prior interest did not arise, but the- refer- 
eaces to Soorjeemoney’s case (4) - disclose 
no suggestion tnat tae gift ofa prior 
interest 18 necessary. In Bhoobun Mohini 
Debya v. Hurrish Chunder Chowdhry (8), the 


(8 5 IA 133; 4 O23; 3 0L R 339- S: 
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sanad was held upon its true construction 
to give to the grantor’s sister an absolute 
interest in certain villages. defeasible: in 
the event of. a failure of her issue:at the 
time of her. death,in whichievent it was 
to revert. to the: donor or: his. heirs. In 
Ram Lal Mookerjee v. Seeretary of State 
(9), the testator gave his estate in-the events 
which had happened, to his widow for the 
intérest. of: a Hindu. widow: and the ‘‘re- 
version” to his daughter’s daughter: Hori 
Dasi. Sir Robert Collier referred to 
Soorjeemoney’s case (4),.the Tagure case. (1) 
and the case last cited, saying: that’ since 
these cases it; could not be disputed that 

“a gift by will upon an event which isto hap- 


pen, if' at all immediately upon the close of. ‘a life- 


in being, to a person -iw existence, and capable of 
taking under the will: at the testator's death, was 
good and valid under.Hindu Law, and consequently 
that it was competent to the testator, by the use of 
apt words, to confer an absolute estate on Hori 
Dasi on the death of his widow (p. 61).” 2 

In Tarakeswar Roy v. Shoshi Shitkhareswar 
(10), the will: was held to give.a life estate 
to each.of the three nephews of the testator 
With.a gift: over, of: the share ofany nephew 
dying without leaving male issue, to the 
other nephews for life: Bir- Robert Oollier 
sald .that 

“the gift over was to persons alive and capable 
of taking on. the death of the testator, to take effect 
on the death of a person or persons ‘slso then.alive, 
and was competent according to the authority of 
Sreemutty Soorjeemoney Dossee v. Denobundhoo 
Mullick (4), as-explained in the Tagore case (1).” 

In Srimati Kristoromoney Dossee v. Maha- 
rajah Norendro Krishna (11) the same-prin- 
ciples were re-stated with reference to 
the defeasance of a prior absolute interest 
by a ‘subsequent. event, though the:ultimate 
result of the- will was to give to the testa- 
tor’s half-brothers an estate for life in 
remajnder expectant. on the death of: the 
daughter. who was given the first life inter- 
est.. 

In 1898in the case of Amrito Lall Dutt 
v, Surnomont Dasi (12), the argument: for 
which the appellants mow contend was 
accepted by Trevelyan, J., though Maclean, 
C. J. and Macpherson, J. found:it unneces- 
sary to express. any opinion'on the matter. 
Frm his. judgment it sufficiently appears 
that.Trevelyan; J. considered that the doc- 
trine to which, he assented was‘to be: found 
in the Tagore case (1): 

“According to that (Hindu) Law there must, as I 

9) 8 I A 46; 7 C 304; 4 Sar. 225;100 LR 349; 5 
Ind Jur. 327 (P O). 

(10) 10 TA 51; 9-0 952;13 O LR 62; 4.Sar, 439; 7 
Ind. Jur. 327:(P QO), 

(11) 16 I A: 29;-16- O 383:-5 Sar. 2853 13 Ind: Jur, 
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understand it, be`' present beneficiary in order to 
make a gift.valid. There may be.s.gift in- future 
but.there must also be a gift in present. The law of 
gifts and of wills is the same, and in order that 
there may be a valid gift’ the donor- must immedi- 
ately. divest himself of the property in favour of 
some existing beneficiary, and in the same way-with 
regard to wills there cannot bea gift to a person 
to come into operation at a future date: unléss. there 
be a gift-to æ- beneficiary: in the interim: This is 
as I understand it merely what; was decided in 
the Tagore case (1). In the judgment of that case - 
we find the following: ‘Their Lordships for the rea- 
sons stated are of opinion that a person capable 
‘of taking: under a- will must be-such a person as 
could take a gift inter; vivos and mnst either in fact 
or in contemplation of.law be. in existence at the 
death of the testator.” 

With all respect to tbis opinion of a diè- 
tinguished learned Judge. their Lordsbips 
think it is open to the objection that the 
passagé quoted is no authority for the 
‘doctrine advanced, and their Lordships 
find no. other passage in the judgment of 
Willes, J. whicn contains such doctrine. 

In. Bai Motivahoo v. Bat Mamoobai (13), 
thé judgment of the Board was delivered 
by Sir Richard Couch. The testator had 
by his will devised immovables upon.cer- 
tain trusts during the lifetime of‘his daugh- 
ter Mamoo and her children : if there were 
no childrén, the property was to go to such 
persons as she- might appoint by will: 
Farran, J. held that the. gift to Mamoo 
was an absolute gift: a Division Bench 
(Sargent, C.J. aad Bayley, J.) on appeal 
rejected this view but upheld the power 
of appointment as valid at Hindu Law 
provided: that it was exercised during the 
lifetime of the tenant for life and that the 
appointee should have been alive at the 
death cf the testator. l 

Soorjeemoney’s case, (4) and the Tagore 
case (1), were considered’ by the Board, and 
Sir Richard Oouch stressed the passage 
from the judgment’ of Willes, J. in the latter 
case where it was said‘ that wills are gener- 
ally to be regarded as gifts to take effect 
upon death "as to the property which they 
can transfer and’ the persons to whom it 
can be transferred.” Sir Richard Couch’s 
judgment continued :— 

“These appear-to their Lordehips to be the limits of 
the analogy between wills and gifts inter vivos 
which have been recognised. They are not aware . 
of any authority in support of Mr. Mayne’s conten- 
tion, as they understood it, that in the present case 
there would not be such a transfer of possession to 
the-person who would take by virtue of: the power 
as is necessary:to enable it to bevalidly exercised. 
It appears to them to follow, from the first taker 
being allowed to have only a life interest, that his 
possegsion is sufficient to complete. the executory 
bequest’ which follows the gift for life. The result 
ee 24 I A 93; 21 B 709;1 OW N.366;,7 Sar; 140: 
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of: the:.decisions<is:that; according: to: settled- law; if; 
thes testator here .had-himself designated. the person: 
who was totakeithe property inthe event of-Mamoo: 

dying: childless,:the:-bequest would .be:good: The res, 

maining question: isswhether his substituting Mamoo: 
and giving; her power to:designate the person by herr 
will is:contrary to any principlecof:Hindt-Law. There: 
is an. analogy to it in the law of adoption: A: man: 
may by will authorize his: widow. to adopt a: son to. 
him, to do -what'he had power-to.do himself, and: 
although there is here a strong - religious: obligation;. 
tbeir- Lordships think that! the law- asto adoption: 
shows: that such-a-. power.as that: now in questions 
isnot: contrary fo any- principle: of: Hindu Law; 
Further; they think. that the reasons: which have led: 
to a:testamentary ‘power becoming: part of:the. Hindu 

Law:are applicable to this: power; and that: if is: 
their duty to hold itto be- valid: But: whilet-saying: 
this:'they think:they:ought:algo:. to: say’ that in their: 
opinion the English Law of powers:is not to be applied: 
generally to Hindu wills.” 


It is contended*for the appellants .that’ by: 
this decision the Board introduced a requires 
mentiextending the analogy of.gifts :beyond: 
the- two matters’ mentioned’ by: Willes, $i- 
and making: the validity- of? limitations to 
take effect after. the testator’s déath upon an. 
uncertain event dependiupon whetheror:not) 
by his-will he-has-interposed‘a:life estate so 
as.to have providéd.a first taker under the 
will:whose possession is. “sufficiént to coms: 
. plete the executory bequest?’;. The. exact: 
effectof the judgment upon this-point'is: not 
altogether plain. It-may-be.observed that: 
until this: case; if had not at any.time been, 
held: by: the ‘Boardor.even suggested: in:any: 
of ‘thé cases, before the-Board ‘thatithe- Hindu 
Law.as to conditional limitations was to be 
operated by. a fiction imputing:to the dévisee, 
the -possessiomof-a previous taker under the: 
will, Ia a: well-known -text:book—West and: 
Buller; “Hindi: Law”; 3rd ed. 1884-—the: 
learned authors had contended that an.exe- 
cutory deyise as. distinguished from a ree 
mainder could not properly be received: into. 
the Hindu system:(ps 217:. As regards resi 
maindérs-they: appear to have: thought- that: 
these could be reconciled'with Hindu’ légal! 
principles if the entry or acceptance of the 
taker of the immediate particular. estate 
might enure for.the benefit of the remain- 
derman, The learned authors were well 
aware that Soorjeemoney's case (4}, had per- 
mitted executory bequests and indeed were 
under no illusions as to the fictitious charac- 
ter of the doctrine which applies to wills the 
notion of a resignation by the previous 
holder and a simultaneous release of the 
physical detention (or délivery) to the donee 
(p, 218-9). Sargent, O. J. in the High Court 
rightly interpreted these reflections as shows 
ing :that. both remaindérs and. executory, 
devises are “opposed to the strict notions.of . 
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a gift’, and had:refused to regard that cone 
sideration as conclusive. 


Whatever might be said of.the Tagore 
case (l); if taken by itself, the Board in Sir 
Richard Couch’s judgment is noting that 
the analogy between gifts and wills at 
Hindu Law is one as to which certain limits 
have been recognised. This would seem to 
mean that save as regards the property 
which may be disposed of and the person 
who is capable of taking, the analogy accorde 
ing to the. authorities. was. inapplicable or. 
at least was: so far unauthorised.. Their 
Lordships donot gather: from the judgment 
that'Sir-Richard' Couch ‘intended to remove 
or extend the limits to which he refers or to- 
lay down principles to govern cases of a 
character not then before the Board. On the 
contrary, he would appear by his observa- 
tion about the possession of the first taker to 
be answering on its own premises an argue 
ment about transfer of possession and saye 
ing that the authorities do not bear it out; ` 
with the result that it becomes unnecessary 
to interfere with or to go beyond the limits 
to which he has referred, 


Mr. Mayrie’s argument as to the impos- 
sibility of-‘transfer of possession" does not 
clearly appear from the reports, but it had 
reference: doubtless. to. the: fact that the 
appointee might be anyone-alive at the tese 
tator’s death whether.Known_to the. testator 
or not., It: may. well have: been. thought 
sufficient‘answer to:point-outi that: this: une 
certainty: as: to the’ beneficiary raised! ne 
greater difficulty than was’ present’ in the 
case of any.gift in remainder upon a condi-- 
tions. In any case- the observation: made is. 
that “‘it'appears to them:to follow: from the 
first taker being allowed to have only - a-life: 
interest’ that his possession was sufficient 
to complete the executory bequest; but the 
Board had repeatedly upheld such bequests 
where they took efféct to divest an absolute 
estate.. The- principle upon. which the ‘Board 
in the-end: proceeded was: the: same as in 
Soorjeemoney’s:case (4)—not:that the: strict 
original theory of the Hindu: Law of gift: 
required no extension if it were to cover the 
casé—but.that.“‘the reasons which : have led 
to. a: testamentary. power: becoming. part of 
the Hindu -Law:are:applicable to this power” 
and that “the power was not contrary to any 
principle of Hindw Law.” Their Lordships 
are-not of opinion that Soojeemoney's case 
(4), has: been narrowed by this later: decision 
so as to excludé a welleknown class..of cone 
ditional limitations by introducing a doce- 
trine as to the need for a particular estate 
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to support a limitation made to commence 


in futuro. 

In Bhupendra Krishna Ghose v. Amaren- 
dra Nath Dey (14), Bhupendra Krishna 
Ghose v, Amarendra Nath Dey (15), the 
High Court at Oaleutta again dealt with 
the question now at issue. A Hindu of 
Bengal had died sonjess in 1307 leaving 
a will whereby he appointed his wife sole 
executrix and authorized her to adopt five 


sons in succession :— 

“If my said wife dies without adopting a son or if 
such adopted son predeceases her without leaving any 
male issue in such case my estate after the death of 
my said wife should pass to the sons of my sister 
Sm. Benodini Dasee who may be living at the time of 
my death." , 

The widow in 1909 adopted a son who on 
March 11, 1910, died unmarried ; the widow 
died a few days afterwards not having 
adopted any other son. The arguments 
addressed to the High Oourt and to this 
Board were exactly those urged for the 
. appellants in the present case and turned 
on the fact that there was in the will no ex- 
press gift of any life interest to the widow 
but a provision for maintenance (Rs. 300 
per month) and residence in the family 
house. Fletcher, J. (pp. 646-7*) as trial 
Judge referred to Soorjeemoney's case (4), 
saying:— l 

Tt is quite true that in that cage the Privy Oouncil 
were considering the case of an executory devise or a 
gift over where a previous gift had been made by 
the will, but there is nothing fo my mind from 
which I can hold that their Lordships considered or 
meant to infer that if the testator had left a particular 
interest in property undisposed of, that‘an executory 
estate created by his will was ipso facto void.” 

[and again] a 

“J have heard nothing in the argument to con- 
vince me that the supposed rule of Hindu Law that 
after the succession has Opened out the testator is 
not able to regulate the course of successions in 


fact exists.” : 
Sir Lawrence Jenkins, O. J. with whom 


Woodroffe, J. agreed took the same view :—- 
` “The appellant based his contention on two 
grounds. First, he argued, that if property vests in 
a full owner under the ordinary Hindu Law of in- 
heritance, then the future devolution of the property 
from him cannot be disturbed except by a restriction 
imposed from the beginning. Next, he maintained 
that if effect were given to the bequest in favour 
of the sons, there would be suchan uncertainty as 
to who would take, that the property would be in 
abeyance, and this would contravene a fundamental 
rule of Hindu Law. I am not much impressed by 
either of these contentions. The first is founded on 


(14) 41 O 642; 24 Ind. Oas. 458; 18 O W N 360; AT 

R 1914 Cal. 782, 

(15) 43 I A12; 34 Ind, Oas. 892; A I R1915 PO 

101; 19 M L T 97; 20 OWN 169; 30 M Ld 110; 
93 O LJ 169% 14 A L J167; 3L W 252; (1916) 1M 

' W N 73;18 Bom, L R 347; 43 O 432 (P 0} i 


*Pages of 41 O.~[Ed]. 
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è 
a fallacy, for it assumes that the complete interest 
in the property has devolved on the full owner, 
But that ia the very point in dispute, for if the 
bequest is operative, there would be merely. a 
partial intestacy, and only a qualified interest would 
vest inthe widow or adopted son as the case might. 
be. The conditional bequest would not be an attempt 
to give an unsuthorised direction to property vested 
in a full owner, but simply the curtailment of the 
interest in that property. Nor do I think the second 
line of argument possesses any greater merit, for I sea 
no ground for saying that the property would be in 


“abeyance, or that there was any more uncertainty as 


to the destination of the property than in (sic) the 
necessary consequence of every contingent bequest.... 

It has been argued that the interest preceding 
this bequest to the defendants arose by implica- 
tion under the will: but, whether this be the true 
view or not, I think the bequest is good. It does 


- not infringefany rule against remoteness, nor are the 


legatees incapable of taking. It is true that the 
bequest is contingent, but that does not avoid it 
(s. 107 and Part XV of the Succession Act). Nor was 
it fatal to the bequest that it was to take effect, 
not necessarily at the testator’s death, but possibly 
at a future date. This view is sanctioned by the 
illustrations tos, 107, Ithas never been suggested, 
that an annuity cannot be created by a Hindu will 
and yet according to Lord Cottenham an annuity of 
£100 is the gift of ‘as many sums of £100 as the 

donee shall live years’: Belwitt v. Roberta (16). in a 

And soa bequest of a legacy, or of an estate on 
afuture contingent event, would be good within the 
meaning of s. 107 of the Succession Act; see the 
illustrations to that section and Soorjeemoney Dossee 
v. Denobundoo Mullick (4). 

But if the future contingent bequest of a sum of 
money, or an estate, or a farm or a fund all of which 
are mentioned in the illustrations to s. 107, be sanc- 
tioned, why is the bequest in this will bad? It 
was conceded by Counsel for the petitioner that if 
the bequest had been of a sum of money it would 
have been good, unless it wasa sum of money that 
exhausted the whole estate: this it was argued, would 
have been a fraud on the law. In other words accord- 
ing tothe petitioner the validity of the legacy is 
dependent upon its relative amount. I am unable to 
perceive any sound principle in this.” 

Delivering the judgment of the Board, 


Mr. Ameer Ali said :— 

“It is to be observed that the will in this cage 
does not infringe the rules which lay down the 
limitations on the testamentary powers of a Hindu, 
The bequest is to persons who were in existence at 
the time of the testator’s death and he does not 
create any estate unknown to the Hindu Law.” 

The judgment proceeded to hold that the 
estate was in the widow for her life, that 
it could only pass to an adopted son who 
should survive her or to his male issue if 
he predeceased her leaving such issue, 
and that the gift over was good. On this 
view there wasa gift by the will of a prior 
interest during the widow’s life so that the 
difficulty vanished. 


In a recent case [Bhupendra Mohan Roy 


» 


(16) (1841) 1 Or, & Ph. 274, (280); 10 L J Oh. 
N “a 5Jur. 979; 10 Sim, 491; 41 E R 495; 51 R 


4 


1910 


v. Srimat? Puriia Sashi Debi (17)| the facts, 
in the view ultimately taken by the Board, 
raised the present question, but their Lord” 
ships have accepted the suggestion of the 
appellants’ Counsel that as it was not fully 
argued they should not regard that case as 
precluding the appellants’ contention upon 
this appeal. 

Reviewing the authorities and consider- 
ing them on principle their Lordships are 
of opinion that the rnle which the Board 
in Soorjeemoney's case (4) thought necessary 
to the existence of effective testamentary 
power and which was explsined in the 
Tagore case (1) with references to the 
Hindu Law of gift is not restricted by fur- 
ther conditions intended to meet or to 
placate a theory which regards immediacy 
of effect as a necessary feature of 
every disposition of property. In truth, 
inheritance isnot donation, and a bequest 
is not a donation de praesenti between 
living people. It is to be recognised that 
the Hindu Law has been greatly influenced 
by the notion of “relinquishment in favour 
of a sentient being” asthe basis of a gift 
and of inheritance, but this principle has 
not, as their Lordships read the previous 
decisions, been allowed to arrest the develop- 
ment of the Hindu Law of wills. The 
doctrine that there must be acceptance at 
the time of relinquishment has different 
Values according as it is applied to- gifts 
inte vivos or is extended by analogy to 
bequests or inheritance, though by a theory 
of some refinement heir and donee were 
once thought to be equally governed by the 
same principle. The theory, as has been 
shown from the judgment of Peacock, O. J. 
in the Tagore case (1) is sometimes put 
by saying that the estate cannot remain in 
abeyance, 

“Thus it appears that property in the heir must 
arise immediately upon the death of the ancestor 
in the same manner as the property of the donee 
pa immediately upon relinquishment by the 
onor. 

[Ganendra Mohan Tagore v. Upendra 
Mohan Tagore (1)]. And Mr. Mayne saye 
of the author of the Mitakshara : 

“Apparently, inthe view of Vijnanesvara, accept- 
ance was necessary to complete a gift because, 
according to a Hindu lawyer, property can never be 


in abeyance. It cannot pass out of one until it is 
received by another.” 


[Hindu Law and Usage, 6th ted., 1900, 
pars. 376, p. 484], But it must needs be 


(17) 66 I A 205; 183 Ind. Oas, 199; 1939 OW N 
722; 12 RPO 64; 1989 O LR 513; AI R1939 P O 
222; 5 BR 961; 50L W 377; (1939) 2M L J479; 
43 CW N 1149; 700 LJ 209; (1939) A L J 878; 41 
Bom. LR 1159; ie M W N 1116; (1939) Kar, 
(P C) 382 Sup. (P 0). on ye 
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admitted that the rigour of this theory, even 
if it be not destructive of all future gifts 
is inconsistent with any recognition of 
contingent or executory bequests, It has 
efect (save in so far as the Legislature has 
abrogated it: Hindu Wills Act, 1870, Hindu 
Disposition of Property Act, 1916), to limit 
the class of persons wh» are capable of tak- 
ing under a will, restricting it to persons 
who either in fact or in contemplation of 
law are in existence at the death of the 
testator, But in their Lordships’ jadgment 
it doas not remaia asa further obstruction 
to the taking by such persons of a beneficial 
interest known to and permitted by the 
law. Indeed, if an estate in remainder 
can be limited to take effect on the natural 
determination of a life estate and may be so 
limited upon a condition which Mav never 
be fulfilled : if a gift over on condition may 
be good though in defeasance of an absolute 
estate granted by the will, there is no 
principle of Hindu Law to be saved by 
refusing to recognise a limitation to take 
effect upon condition in the future because 
it lacks “support” from a particular estate. 

It cannot be disputed that if a conditional 
limitation is invalid, the interest, unless 
otherwise disposed of by the will, must go 
to the heir. But if limited interests are to 
be recognised, their Lordships see no 
reason to hold that because a prior interest 
goes to the heir as such a conditicnal 
limitation or any other limitation is bad at 
Hindu Law, : 

The principle of Hindu Law which pre? 
vents an estate being in abeyance is an 
important doctrine of the law of inherite 
ance and it has important consequences 
as regards adoption. The rale is that the 
right of succession vests immediately on the 
death of the owner. Apart from the case 
of a child en ventre sa mere or of an 
adopted child, the estate once vested in an 
heir will not be divested by the subsequ- 
ent birth of a person who would have 
been a preferable heir had he been alive 
at the time of the death of the last owner 
[Kalidas Das v, Krishna Chandra Das (18), 
Kally Prosonno Ghose v. Gocool Chunder 
Mitter (19), Nileomul Lahiri v. Jotendro 
Mohan Lahiri (20)]. 


In like manner, though the doctrine is 
not really the same, delivery in some sense 
is necessary at Hindu Law to distinguish 
the completed gift from the mere promise. 


(18)2 B LR 103; 11 W R11 (F Bì, 
(19) 2 O 295, 
(20) 7 O 178; 80 L R 401. 
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But neither of these doctrines nor yet the 
principle that a man -cannot devise an in- 
terest of «a nature and quality-unknown to 
the Hindu Law ʻe. g. descendible in a 
manner unknown ‘to that law) conflict with 
the principle that where there is a will 
the heir can as such take only that part 
of the testator’s property which .is not 
disposed of by the will. “He will :take 
by descent and by his-right of inheritance 
whatever is not validly disposed of:by the 
will and given to some other person” [Sir 
Barnes :Peacock in the Tagore case (1). 
Their Lordships are in :full .agreement 
with Fletcher, J. .and Jenkins, O. J. 
Bhupendra Krishna Ghose v. Amarendra 
ath Dey (14) supra], in rejecting the con- 
tention -that a testator’s directions to re- 
gulate the devolution of -his ‘property 
though within the limits laid down by the 
law will fail if the.heir takes any interest 
immediately upon the death of the testator. 
This contention is not warranted by-any- 
thing in the Board’s ‘judgment in the 
Tagore. case (1), and, .as Jenkins, O. J. 
noticed,-is founded on a fallacy ; -for it 
assumes that -the complete interest in the 
property:has devolved on -the heir, which 
is ‘the very point in:dispute. Full weight 
must-also be-given on this part of the 
argument:to the consideration -that not 
only are testators .allowed -to dispose of 
limited interests—as Sir Robert Collier 
- paid “limited interest are common:enough” 
Srimatt Kristoromoney Dossee v. Maharajah 

orendro Krishna Bahadoor (ily at 31*)}— 
but that there is no distinction in Hindu Law 
for the present purpose between movable 
and immovable property. On this point also 
the reasoning of Jenkins, ©. J. :appears.to 
their Lordships to have much force, Its 
cogency is independent of any inference 
which might ‘be drawn -from assumptions 
made tby the Indian ‘Legislature ‘in the 
Hindu Wills Act, 1870—an enactment 
passed after the Tagore-case (1), had been 
decided in the High Oourt but before. it 
had been dealt with by the Judicial 
Committee. 

The careful -arguments: of earned Coun 
sel “n both sides in «the present case 
have made clear different implications of 
the principle, so often appealed to, that an 
estate cannot remain in abeyance. 

The result, however, is that the objece 
tions taken on behalf of the appellants 
to the bequest to the Roopchand Dhur 
Trust fail and .their Lordships must 
humbly advise His Majesty that this appeal 
* Page of 16 LA—[Ed) i 
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should.be: dismissed, The .appelfants. will 
pay the costs of respondent No. J. 


'D. -Appeal dismissed. 
‘Solicitors for the -Appellants.— Messrs. 
Giles & Hunter, 
Solicitor for Respondent No, 


l:--—Mesgsrs. 
Morgan, Price Marley & Rugg. 
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MADRAS HIGH COURT 

Criminal Appeal No, 103 of ‘1938 

-August 9, 1938 
‘LaxsuMana-Rao, J. 
PUBLIO' PROSEOUTOR—AveriiaNnt 
VETSUS 

MOTURU APPALANARASAYYA 

— RESPONDENT 
“Railways Act (IX of 1890), ss. 122, 132—-Com- 


plaint by Railway authorities, if necessary, for con- 
tiction under s. 122. 


‘An accused who is found guilty of an offence 
under s. 122, Railways Act cannot be acquitted on 
the ground that the -prosecution was not on the 
complaint of the Railway authorities as required 


under s. 132 of the Act, 96 Ind. Cas. 983 {)), 
relied on. 


Cr A. against the acquittal of aforesaid 
respondent by .Stationary Sub-Magistrate 
Gudivada, in O. O. Nos. 184 and 185 of 1937, 


Facts.—The accused were charged ‘by 
the Railway Police for crossing the Railway 
line in Gudivada ‘Railway Station while 
‘proceeding from the first- platform to the 
second platform in spite of warning from 
the Railway Police Oonsteble—an offence 
under s. 122,Railways Act, The accused while 
‘admitting having crossed the line under 
certain circumstances objected to the juris- 
diction of the Police to file a chargesheet 
without a written complaint from the station 
authorities as required by s. 132, Railways 
‘Act (Offences cognizable ‘by’ the ‘Railway 
‘Police ;are enumerated in -8.:131, Railways 
eActvand .s..122,is not one ‘among them), 
The Sub-Magistrate while finding the accuse 
ed guilty of the offence under s. 122, 
Railways Act, acquitted the accused on the 
ground that the prosecution was not on 
the complaint of the Railway authorities.as 
required under s, .132.ofithe :said Act. 
Against this order of acquittal the : Publie 
Prosecutor hag appealed, 


Public Prosecutor in person. 
Mr. 4, Lakshmayya,‘for‘the Respondent. 


_ dudgment.—The view of.the Stationary 
‘Magistrate'that there.wae no proper com- 
plaint in this case is opposed -to the decision 


* 


mand 
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in Pubic Prosecutor'v. Ratnavelu Chetty 
(1) and onthe evidence the respondent 
would ‘unquestionably ‘be guilty ‘under 
8. 122; cj. (1), Railways Act. The order of 
acquitttal is therefore :set aside and the res- 
poudent is convicted under s. 122 el. (1), 
Railways Act. The offence is technical and 
the respondent is sentenced to vay ʻa fine 
of one rupee with simple imprisonment ‘for 
one day in default. 


N.-Be Order set aside. 


(1) 49 M 525; 96 Ind. Cas, 983; -A I R 1924 Mad; 
885; 27 Or, LJ 1031; 52 M L J 210; (1927) MW N 
43;25 L W 248 {F B). 
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_ NAGPUR HIGH GOURT 
‘Miscellaneous Appeal No. 81 of 1937 
September 16, 1938 
Bosg, J. 
BISES AR— APPELLANT 
Versus 

_ JAIRAM— RESPONDENT 

Succession Act (XXXIX of 1925), es. 388 (1) (2), 
Proviso, 384 (1)—Inferior Court invested with powers 
under sub-s. (1), if becomes District Court—Court of 
Subordinate Judge at Bilaspur invested with powers 
under 3. 388 (1),-also Additional District Court 
attached to District Court at - Raipur — Succession 
certificate granted by him—Appeal held lay to the Dis- 


` trict Court and not to High Court. 


The inferior Court invested with the powers under 
8. 388 (1), Succession. Act does not become a District 
Court but merely exercises certain functions of the 


District Judge under Part X.of.the Succession Act. 


The Oourt remains the Oourt as it.formerly was. 
171 Ind. Oas.'371 (1), distinguished. 

AJ udge who.granted a -succession certificate was 
an‘Additional District Judge sitting at Bilaspur 
attached to the District Oourtat Raipur, -as well-ds a 
Subordinate ‘Judge of the First Class at Bilaspur. 
Ho signed as Subordinate Judge of the First Olass at 
Bilaspur. The Oourt of the Subordinate Judge 
First Class at Bilaspur was invested with the 
powers referred to in s. 388 (1) of the Succession Act 
by the Local Govt, by a Notification and ‘thus the 
jurisdiction of the Raipur District Oourt in the 
Bilaspur area had been taken away by the Notifica- 
tion and conferred upon the Subordinate Judge of the 
First Class at Bilaspur: 

Held, that the Judge could only have exercised the 
powers under Succession Act, in his capacity as 


‘Subordinate Judge First Olass and not asan Ad- 


ditional Dietrict Judge. The appeal therefore lay to 
the District Court and not tothe High Court. 


Misc. A. from au order of the Court of the 
Subordinate Judge, First Olass Bilaspur; 
dated January 23, 1937. 


Rai Bahadur D. N. Chaudhury. for the 
Appellant. 


Mr. G. R. Deo, for the Respondent. 
Order.—A preliminery objection is raised 


(BISESAR. v, JAIRAM. (NAG,) - 
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to-the- effect that the appeal in this case 
does not lie' fo the “High Court. 

‘The proceedings out of which the appeal 
arises-are under the Indian Succession Act 
and+are for the grant of a succession certi> 
ficate. “The petition -was allowed and the 
non-applicant has appealed ‘here. 

‘The difficulty arises ‘because the learned 
Judge -who granted the petition, Mr. O.S. 
Dube, is an Additional District Judge sitting 
at'Bilaspur attached fo the District Cours at 
Raipur, as well as a Subordinate Judge of 
the First Class at Bilaspur. The question 
is whether -he ‘granted ‘the certificate in 
these proceedings in his capacity as Addi- 
tional Judge to the District Court at Raiour 
or as a Subordinate Judge of the First 
Class at Bilaspur, He-has signed as Subs 
‘ordidate Judge of the First Olass. But 
‘I agree that that is not conclusive though 
öf course'it is an element to'be taken into 
consideration. 

Under s. 384 (1) of the- Indian Succession 
Act appeals from an order of a District 
Judge granting ‘a certificate under Part X 
of the-Act lie to the High Oourt, but under 
s. 388 (1) the Local Govt. is given power 
to invest, by notification, any Court inferior 
in grade 'to'a District Judge, with power 
to exercise the functions of a District Judge 
under ‘Part X, Sub-s. (2) of s. 388 then 
states : 

“any inferior Court so invested shall, within the 
local limits of its jurisdiction have concurrent juris- 
-diction with ‘the District Judge in the exercise of 
all the powers conferred by this Part upon the Dis- 
trict Judge and the provisione ‘of this Part relating 


‘to the District Judge shall’ apply to such an inferior 
Oourt as if it were a District Judge.” 

Then follows this important proviso which 
governs the matter now before me 

“provided that ‘an appeal from any such order of 
an inferior Court as is mentioned in sub-s. (1) of 


‘s. 384 shall lie to the District Judge,-and not to the 


High Court.” 


The Court of the Subordinate Judge First 
Class at Bilaspur has been invested with 
the powers referred to in s. 388 (1) of the 
Indian Suecession Act by the Local Govt. 
by a Notification No, 1287-1130-V, published 
in the Central Provinces Gazette af June 18, 
1932, It is clear then that the jurisdiction 
of the Raipur District Court in the Bilaspur 
area nas been taken away by the Notification 
and conferred upon tne Subordinate Judge 
of tha First Class at Bilaspur. 


In these circumstances no Judge of the 


Raipur District Court would have jurise 


diction to entertain an application under 
the Indian Succession Act for the grant of a 
succession certificate.in the Bilaspur area, 


-~ Counsel for the appellant relies. 


120 . 


That jurisdiction is conferred, as I have 
shown, within the Bilaspur area upon the 
Subordinate Judge of the First Class at 
Bilaspur, Therefore when Mr. Dube, exer- 
Cised powsrs under the Indian Succession 
Act relating to the grant of a succession 
certificate, it is clear he could only have 
done so in his capacity as Subordinate 
Judge, First Class and not as an Additional 
District Judge. As I bave said he signed 
in his capacity as a Subordinate Judge 
- First Class and therefore it is clear that he 
purported to exercise his functions in that 
capacity. Therefore the appeal lies to the 
District Court and not here. 

It is argued on behalf of the appellant 
that s. 388 (2) speaks of an inferior Court, 
and itis urged tbat once a Court of the 
Subordinate Judge, First Olass is invested 
with the powers of a District Judge it 
ceases to be an inferior Court. Apart from 
the fact that this would render the proviso 
to s. 388 (2) meaningless it is clear from 
subes. (1) that the inferior Court so invested 
with the powers does not become a District 
Court but merely exercises certain fonctions 
of the District Judge under Part X of the 
Indian Succession Act. The Court remains 
the Court of the Subordinate Judge, First 
Class. This distinguishes the present case 
from my decision in Zumbarlal Chhotelal 
v. Sitaram (1) upon which the learned 
There 
was no question of an inferior Court 
tothe District Court being invested with 
fpowers to exercise certain functions which 
„would otherwise have been exercised by 
the District Court but the case of an appoint- 
‘ment of an Additional Judge to the District 
Oourt. `. 

I quite agree that if the Notification 
referred to above had not been issued by 
the Local Govt. then of course Mr. Dube 
could only have acted in his capacity as 


an Additional Judge to the District Court - 


at Raipur and then my ruling would have 
applied. But as I have shown the Local 
Govt, is invested with authority to take 
away the functions which would otherwise 
be exercised by the District Judge at Rai- 
pur under s, 358 (1) of the Indian Succes 
sion Act and it having done so, Mr, Dube 
had no other capacity in which to act in 
matters relating to the grant of succession 
certificates except that of a Subordinate 
Judge of the First Class. 

The appeal is therefore returned to the 
appellant for presentation to the proper 


(1) I LR 1937 Nag, 219 (221); 171 Ind. Cas. 371; A I 
E 1937 Nag. 80;10 RN 109, 
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Court. I am asked to make it c#ear that 
the appeal was being prosecuted here in 
good faith and that therefore the provisions 
of s. 14 of the Lim. Act. should be,applied. 
That, however, is a matter which is. beyond 
my province at the moment. It is true the 
dual capacity in which Mr. Dube acts is 
confusing and may in certain circum» 
stances mislead litigants and even their 
legal advisers. But that is a matter which 
must be considered by the Oourt to which 
the appeal willnow be presented. I have 


no jurisdiction to deal with it at this © 


stage. 

As regards costs I think it fair that esch 
party should bear its own costs so far as 
this Court is concerned. As I have said, 
the position is confusing and litigants and 
even members of the Bar might quite 
easily be misled. It isnot a matter which 
often arises and therefore not one which 
would normally be within the knowledge 
and cognisance of the general public and 
the Bar, j 

8. _ Order according:y. 





MADRAS HIGH COURT 
Oriminal Revision Case No. 646 and 
Petition No. 614 of 1938 
December 9, 1938 
LaksaMana Rao, d., l 
In re AVIDI VEERASA MI— PETITIONER 
19 (ij—Servant of 


guilty under s. 19 ($). i 
Bervant ofa gun licensee who was merely carry- 
ing the gun to the house of the master ander his 
cose cannot be convicted under s. 19 ' (f), Arms 
ct. 


_ Or. R. to revise the judgment of the Sub- 


Divisional First Class Magistrate, Peddapur, 


in C..0. No. 25 of 1938. 
Mr. V. Viyanna, for the Petitioner. 
The Public Prosecutor, for the Crown, 


Order.—The petitioner is the servant of 
a gun licensee and the Sub-Inspecior found 
the gun of his master with him, The ex- 
planation is that he was merely carrying 
the gun to the house of the master under 
his-orders and the conviction of the peti- 
tioner under s. 19 (f), Arms Act, cannot be 
sustained. It is therefore set aside and the 
fine if levied will be refunded. 

N.*8. Conviction setaside, 


4 
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CALCUTTA HIGH COURT 
Civil Revision Case No. 919 of 1938 ~ 
June 29, 193% 
8. K, GHOSE, J. 
ANIL KUMAR ROY OHAUDHURY 
AND OTHERS-—DEORER"ROLDBRES— 
PETITIONETS ` 
i versus 
AHAMMED ALI SARKAR AND oTgERS— 
i OPPOSITE PARTY 


Civil Procedure Code (Act V of 1908), O. XXI, 


T. 22—Judgment-debtor putting in appearance and- 


asking for adjournment of sale—Want of notice 
under r. 22,i1f canbe pleaded to set aside sale—One 
of judgment-debtors dying at time of execution— 
One of sons substituted while another left out— 
Validity of sale for want of notice as- regards 
latter's share—Bengal Tenancy Act(VIII of 18835), 
8. 174—Application under—Question whether sale 
must be set aside for want of notice under O. XXI, 
r. 12, Civil Procedure Code (Act V of 1908), does 
not arise. ; 

Want of service of notice under O. XXI, r. 22, 
Civil P. O., cannot be pleaded if the judgment- 
debtors had put in their appearance and repeated- 
ly asked for adjournment of the sale and obviously 
with the knowledge ofthe sale. 131 Ind. Cas. 702 
(I) and 143 Ind. Gas. 299 (2), relied on. 

Where at the time of the execution, one of the 
judgment-debtors has died and one of his sons ie 
substituted for him but another son is left out, the 
sale must be held to be void for want of notice 
under O. XXI, r. 22, Civil P. O., in so far as the 
share of the latter son is concerned. But as regards 
the . shares of other judgment-debtors the sale can- 
not beheld tobe void. 133 Ind. Oss. 670. (3), re- 
lied on. l 

The question that the sale must be held liable tọ 
be set aside for want of notice under O. XXI, 
r. 72, Oivil P. O., does not arise when applica- 
tion is under s. 174, Ben. Ten. Act. 


C. R. Case jesued from an order of the 
Sub-Judge, Pabna, dated March 25, 1938. 


Mr, Gunendra Krishna Ghose, for the 
Petitioner. 


Messrs, Bhut Nath Chatterjee and Obaidul 
Haque, for the Opposite Party. ` 


Order.—The present petitioners are 
decree-holders-auction-purchasers in exe- 
cution of a rent decree. The sale was 
originally fixed on June 15, 1930, on which 
date the judgment-debtors-opposite parties 
applied for an adjournment waiving service 
of fresh sale proclamation, and the adjourn- 
ment was granted. Thereafter several more 
adjournments were granted on similar con- 
ditions. , The sale took place on September 
17,1930 and was confirmed on March 23, 
1931. On February 1, 1937 the judgment- 
débtors opposite-parties made an application 
under s. 174, Ben. ` Ten. Act, for setting 
aside the sale. The Munsif dismissed 
the application finding that there + was 
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no fraud or material irregularity, and that 
the application .was barred bv limitation.. 
On appeal the learned Subordinate Judge 
came toa similar finding but nevertheless. 
he set aside the sale on a single ground, 
namely, that it was void for want of notice 
under O. XXI, r. 22, Civil P. C. Against that 
order the’ present rule has been obtained. 

Itis pointed out on behalf of the peti» 
tioners that want of service of notice: 
under O. XXI, r. 22; Civil P. 0O., cannot 
be pleaded in view of the fact that the- 
‘judgment-debtors put in their appearance: 
and repeatedly asked for adjournment of- 
the sale and obviously with the knowledge 
of the' sale. This contention is sup- 
ported by the decision in Chandra Nath 
Bagchi v. Nabadwip Chandra Dutt (1). A 
similar view has been taken by.other High 
Courts, Pimalanandhan Prasad v, United 
Refineries (Burma) Ltd.,.143 Ltd. Cas. 299 
(2), which isa decision of the Rangoon High 
Court. For the opposite parties it is pointed. 
out that one of the judgment-debtors, Sabed: 
Ali, died at the time ofthe execution of 
the decree, and one of his sons, Jabed: 
Ali, was substituted for bim in the applica- 
tion for execution, but another son Aham- 
med Ali who is opposite party No. | in. 
the present rule, was left out. Tt. is- 
contended that the sale must be held to 
be void for want of notice under O. XXI,. 
r. 22 Civil ©. O. in so far as the share 
of Ahammed Ali opposite party No. 1 is- 
concerned: Manindra Chandra v. Raha- 
tannessa, (3). This view must be accepted. It: 
is further contended for the opposite parties 


-in this Court, that the entire sale must be- 


held liable to be set aside for want of 
notice under O. XXI, r. 72, Civil P. O, 
But the application was under s. 174, Ben.. 
Ten. Act, and so this contention does not 
arise for decision. In the result 1 main- 
tain thə order of the lower Appellate 
Court declaring the sale to be a nullity in 
so far as the share of Ahammed Ali, 
opposite party No. 1, is concerned. As 
regards the other shares, I` set aside the 
order of the Subordinate Judge and direct. 
that the application for having the sale sat. 
aside be dismissed in s0 far as those shares 
are concerned. The Rule is made absolute 
to this extent. No order as to costs. 

D. Rule partly made absolute, 

(1)35 OW N 9; 131 Ind, Oas, 702; AIR 1931 
Oal, 476; 530 L J 329; Ind. Rul. (1931) Oal. 494. 

(2) 143 Ind. Oas. 299; AI R 1933 Rang, 52; 11 R 
79: Ind, Rul. (1933) Rang. 57(2), 

3) 35 O W N 220: 133 Ind. Oas. 670; A IR 1931 
va 555; 58 O 825; 53 OL J 46; Ind, Rul. (1931) Cal, 
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MADRAS HIGH.COURT 
‘Oriminal Appeal Nc, 270 of.19338 
‘December 1, 1938 
Wapswoerrts, J. 

CROWN PROSECUTOR— APPELLANT 
versus 

T. SELLAMUTHU— RESPONDENT 
_ Penal Code (Act XLV of 1860), e. 20R—Accused 
judgment-debtor immediately after giving undertaking 
sto Court not to transfer certain property, transfer- 
‘ving it-—Case falls under s. 206. 
The'word “fraudulently ” in the I, P. O., ordi- 
narily connotes firstly, an elemert of deceit or 
“secrecy and secondly, an intention to cause injury, 
Where the accused judgment-debtor immediately 
‘after giving an undertaking to the Court not to 
transfer certain property, transfers the same in 
‘favour of his son by a sale-deed with the. know- 
“ledge that his.son would be in a position to claim 
the property as his own, the intention to cause injury 
-Glearly exists: in “such a case and the case falls under 
s. 206, I. P. O., if does not matter whether-or not the 
-creditor might .by taking troublesome proceedings 
‘in the Civil Court to.circumvent the transfer, 


‘Or. A. against the acquittal of the afore- 
-said respondent by Third Presidency Magis- 
pre g omore: ‘Madras, in O. O. No, 168 
‘O g 


Mr. K. V. Ramaseshan, for the Appellant. 


Mr. K. Sanjiva Kamath, for the Respona 
-dent, 


Judgment.—This is an appeal against 
‘an-ucquittal on a charge under s. 206,I;P. O. 
The accused was defendant No. 1 in a- small 
‘cause suit, his son being defendant No.2. A 
-decree was Passed for Rs. 231 in favour of 
‘the. plaintif—P. W. No. 4 here—against 
the accused the suit being -dismissed as 
-against the son. In execution of the decree 
a cow belonging to the accused was 
attached, A claim petition was filed by 
‘the wife of the accused. The claim was 
‘allowed on May 14, 1936, on the under- 
‘taking .given by theaccused that he would 
not for three months thereafter alienate a 
‘piece of land owned by him. On May 25, 
1936, the accused executed a registered 
sale-deed In respect of the prcperty covered 
by this undertaking in favour of his son 
‘the exonerated defendant. After various 
proceedings this Oourt filed a ccmplaint 
under s. 476 (1), Criminal P. O., charging 
the accused with an offence under -s. 206, 
I. P.O. The defence to the criminal com- 
plaint was, firsily, a denial of the under- 
taking, secondly, .a plea that the motive 
‘was to satisfy the pressure of his son for 
the discharge of debts, and thirdly, “various 
legal contentions ‘with which I-shall ‘deal 
separately. 

‘There can be no doubt as to the fact 
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of the undertaking whichis embodied in 
Court irecords exhibited. It seems tome 
most unlikely ‘that thə. motive of the 
accused was to satisfy the presure of bis 
son based on alleged old jdebts which 
according to the recitals in the sale-deed 
are made up of a series of smal! hand 
loans mostly made months prior to the date 
of the sale. The undertaking having been 
given only a-few days before the sale it 
is ‘incredible that :the fact .of -the undere 
taking would ‘not ‘have ‘been: present proe 
minently.in the mind.of the accused when 
he-carried out the.sale. The :son -denies 
that he knew about ‘this undertaking, -At 
any'rate he was a:party to the ‘litigation and 
as such -he must.have ‘known about ‘the 
decree. .On these facts, I find .it impose 
‘sible to agree with -the :cenclusion of the 
Magistrate that the transfer was not‘fraudu- 
lent. The Magistrate supports his .conclu- 
sion not by.any.clear finding of -fact that 
the transfer -has not -been .proved :to be 
fraudulent but by certain legal conten- 
tions. 

‘It .is .no doubt correct that the -word 
fraudulently” in ¿the I. -P. O. ordinarily 


“connotes ‘firstly. an element of-deceit or 


secrecy and ‘secondly, an intention ‘to 
cause injury. In my -opinion.there can 
be .no ‘doubt about ‘the: latter:element in 
this case. The accused having so recently 
given this undertaking must ‘have ‘known 
that the transfer in breach of .the.under- 
taking would have the effect.of impeding 
the execution of the decree and he must 
have intended that it would bave that 
effect. Itis to my mind quite immaterial 
whether it would be possible for the decree- 
holder by taking other proceedings to defeat 
that attempt. If there was an intention 
to prevent this property being taken in 
execution of the decree and if that intention 
had as its motive tbe object of injuring the 
creditor, it does not matter whether -the 
object was likely to be achieved or not, 
There remains the question whether there 
was ‘the ingredient of deceit or secrecy 
in the act of the accused, -It is argued 


‘that there could have been no secrecy because 


there was prompt registration. I do not 
agree with this contention 2s a statement of 
law. Although registration in theory implies 
‘publicity. in-fact, it can beand frequently 
is carried outin such a way that the person 
adversely affected knows nothing about it, 
The proper way to regard this case is ‘to 
look at the fact of the transfer along with the 
‘immediately preceding fact of the undertake 
‘ing: given to:the Oourt and taking these two 
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facts together with. the other-known circum- 
‘stances to deduce therefrom the intention 
of the transferor. -He knew,that-his creditor 
had been lulled into a sense of security 
by the undertaking given in Court. With 
this knowledge he almost immediately 
‘Garried out the transfer in favour of his 
own son, one who was not likely to publish 
the fact of the transfer in -such a way that it 
would go to the ears of the creditor. To my 
mind it is patent that the object of the 
transferor must have been to deceive his 
‘creditor and to injure him by preventing 
the -attachment of this property in execu- 
‘tion.’ His object was to deceive because 
firstly, he promised the creditor in open 
~Oourt that he.would not alienate and then 
almost immediately afterwards, he iranse 
ferred .to.a.member ofihis:own:family. iHis 
object wasto injure-and}to «prevent execu- 
tion against this-property’ because he-knew 
that his son-having.been exonerated-in the 
‘guilt would be .in :a positicn eto claim 
the property as:his-own. To my mind it 
‘does .not matter whether or not ths creditor 
might by taking troublesome proceedings 
sin the Oivil Gourt circumvent: this plot. 

Ø am theréfore:of opinion that ‘the case 
‘falls clearly under's, 206, 'EP:0., and that-the 
acquittal ofthe.accused is-wrong. `I convict 
him of the offence with which-he is charged 
and sentence him to a fine of Rs. 25 or 
in default to two weeks’ rigorous imprison- 
ment. 


N=8. Appeal dismissed. 


‘LAHORE HIGH COURT 
Criminal Revision No. 883 of 1939 
October 12, 1939 
Ram LALL, J. 
R. 8. RATRA—Acousep—-Patirionee 
VET8US 
GANESH DASS—CompLatNnant 


— RESPONDENT 

‘Penal Code (Act XLV of 1860), s. 415 — Cheating 
—Deception — When amounts to cheating — Giving 
post-dated cheque by person having no funds in Bank— 
Dispute held of civil nature. 

Deception is only one element of the offence of 
cheating and not the only element. There can be 
no cheating unless by reason ofthe deception the 
person deceived is induced to part with any property 
or to do oromit todo anything that he would not do 
or omit to do but for the deception. 

Hence giving a post-dated cheque by a person who 
has no fundsto his credit inthe Bank does not 

“amount to an offence of cheating when there is no 
evidence to show that the person to whom the cheque 
‘was-given parted with any propertyor that hedid or 
-omitted to do anything which he would not have dons 
or omitted to do if he had known that the cheque would 
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be dishonoured, The dispute in such a case is of 
a civil nature. 173 Ind. Cas. 14 (1), relied on. 


Or. R. reported by the Sessions Judge, 
Amritsar, dated June 5, 1939. 


‘Facts —The complainant Ganesh Dass 
bought a motor lorry from the accused, 
Mr. R. 8. Ratra which ‘was admittedly ree 
turned. It appears that the complainant 
had paid some money in advance to the 
accused and disputes arose as to the come 
plainant’s right to take back the amount s0 
paid in advance after the lorry had been 
returned. According to the complainant he 
had paid Rs. 560 on different dates and the 
accused promised to return this whole 
amount ininstalments and issued a cheque 
for Rs. 100 on the Punjab National Bank 
in payment of the first instalment. As the 
cheque was dishonoured by the Bank the 
complainant lodged a complaint of cheating 
against the accused, who brought a cross- 
complaint of theft against the complainant 
for removing certain parts of the ‘lorry in 
question. Both the complaints were lodged 
onthe same day and the Magistrate has 
framed a charge of cheatiog under s. 420, 
I. P. C, against Mr. Ratra and has 
charged Ganesh Dass with committing 
criminal breach of trust under s. 406, 
I. P. ©. The position thusis that on the 
complaint of a person, who is himself 
charged with committing criminal breach 
of trust for removal of lorry parts on the 
complaint of the accused, a charge of cheate 
ing has been framed against the latter for 
issuing a false cheque in payment of money 
already received by him, In the present 
‘petition we are concerned with the com- 
plaint of cheating only, and for the sake of 
argument I will assume that all the allega- 
tions made by Ganesh Dass are correct, 
although Mr. Ratra by no means admits 
them to be so. 


The complaint.is divided into five parae 
-zraphe, Paragraph 1 states that a sum of 
ks. 560 was due from the accused to the 
complainant on account of monsy paid in 
advance for purchase of the motor lorry. 
Paragraph 2 recites that out of Rs. 560 the 
accused gave a cheque to the complainant 
for Rs. 100 on November 10, 1938, on the 
Punjab National Bank. In para, 3 it is 
stated that the cheque was dishonoured by 
the Bank as the complainant had no funds 
to his credit Paragraph 4 states that the 
accused cheated the complainant by knowe 
ingly issuing a false cheque in payment of 
his debt. Paragraph 5refers to a notice 


-dated November 9, 1938 received by the 
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complainant from the accused in which the 
accused is alleged to’ have falsely stated 
that the cheque was post-dated. While 
giving evidence in Court, the complainant 
gave details of the different amounts which 
he paid to the accused, and he referred to 
certain receipts which had been given to 
him by the accused. It would appear from 
the complainant's evidence that he entered 
into two separate transactions regarding 
two different lorries. The first transaction 
took place on June 25, 1938, but it fell 
through and was replaced by tke second 
transaction which is dated August 26, 193v 
and relates toa different lorry, According 
to the terms of the agreement of sale, the 
seller wasto remain owner of the lorry. so 
long asthe price was not paid in full. 
There is a difference between the parties 
asto whether the complainant himself 
re{urned the lorry or the accused seized the 
lorry and brought it back by force. 
Report.—The aceused’s case seems to 
be that he gave: the cheque for Rs. 100 to the 
accused onthe distinct promise that he 
would replace the missing parts of the 
lorry and that as he failed to do this he 
stopped payment of the cheque. The full 
nature of the dispute between the parties 
and the question whether the accused 
removed aby parts of the lorry or not, are 
the subject-matter of the accused’s come 
plaint, and it is unnecessary for the purpose 
of thispetition to go into that dispute. 
The accused's grievance is that on the 
allegations contained in the complaint and 
in the evidence of the complainant no case 
of cheating is disclosed sgainst him and 
the Magistrate was not justified in framing 
a charge against him. He therefore applies 
that I shculd move the High Court to 


quash the charge in the exercise of its. 


revisional jurisdiction and to 
him. 

The question is whether the facts alleged 
by the ccmplainent disclose a prima facie 
case of cheating or not. In considering 
this question [fee] that I should refrain 
from saying anything regarding the merits 
of the dispute between the parties as this 
might prejudice either of them in the cross- 
case or in the present case, if it is allowed 
to proceed or any civil case that might be 
brought later. I would therefore confine 
myself as far as possibleto admitted facts. 
It is common ground that the cheque for 
Rs. 100 was issued by the accused after the 
lorry had been returned by the complainant 
and according to the complainant the pay- 
ment was made in part refund of the price 


discharge 
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which he had paid in advance- The cheque 
is dated November 10, 1938 and it must 
bave been post-dated because reference is. 
made to it in the notice dated November 9, 
1938 which the complainant received from 
the accused. The accused's statement 
is that he wrote the cheque on November 2; 
and tbe notice mentions that as the 
removed parts had not been replaced as 
promised, the payment of the cheque had 
been stopped. On the complainant's own 
showing the cheque was given to him in 
part payment of money already advanced 
by him and notin consideration of anything 
done or which he refrained from doing at 
the time when the cheque was issued. Tt 
was pointed outin Chidambaram Chetitar v. 
Shanmugham Pillai (1), that: 

“In the offence of cheating there are two elements— 
deception and dishonest inducement fo do or omit 
to dosomething. Mere dishonesty is not a crimi-- 
nal offence. To establish an offence of cherting, 
the complainant would have to show not only that- 
he was induced todo or omit to do a certain act 
but that this induced commission or omission on 
his part caused or was likely to cause him some 
harm or damage in body, mind, reputation or 
property, which are presumed to be the four cardi- 
nal assets of humanity. It was held therefore that 
a post-dated cheque in payment of goods already 
received is a mere promise to pay on a future date 
and a broken promise isnot a criminal offence, though 
itmay amount in certain business relations to dis- 
creditable behaviour". 

In iraming the charge against the ac- 
cused, the Magistrate seems to have assum- 
ed that the giving of a cheque in lieu of 
money due with the knowledge that the. 
drawer had no funds in Bank amounts to 
an offence of cheating, But this is nota 
correct view of the law. The essence of the 
offence consists in fraudulently or dishonest- 
ly inducing the person so deceived to 
deliver any property to any person, or to 
consent that any person shall retain any 
property, or intentionally inducing the 
person go deceived to do or omitto do any- 
thing that he would not do or omit if he 
were not so deceived. I would assume for 
the sakeof argument that as the accused 
admits that he had no funds to his credit in 
the Bank he intended to deceive the com- 
plainant by falsely inducing in him the 
belief that the cheque would be honoured 
but deception isonly one element of the 
offence of cheating and not the only element. 
There can be no cheating unless by. reason 
of the deception the person deceived is 
induced to part with any property or to do 
or omit to do anything that he would not do 

(1) A I R 1938 Mad. 129;173 Ind. Cas, 14; 39 Or. L J 


961; (1937) 2 M L J 878; (1937)M WN 999; 46 LW 
LW 629; 10 R M 512. 
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oromitto do but for. the deception, In 
the present case thereis not a word in the 
written complaint or in his evidence in 
Gourt to show that the complainant parted 
with any property or that he did or omitted 
to do anything which he would not have 
done or omitted to do if he had known 
that the cheque would be dishonoured. 

- The Magistrate does not seem to have 
applied his mind at all to the legal aspect 
of the case. He probably thought it advis- 
able to decide the two cases together and it 
seems to me that heframed a charge against 
the accused for no other reason than this 
that he bad framed a charge against the 
complainant in the cross-case. In my opi- 
nion,on the facts disclosed by the com- 
plainant the wrong done to him is a purely 
civil wrong and no case of cheating is made 
out. The Public Prosecutor agrees in this 
view and he does not support the charge. 
I therefore submit the record to the High 
Court with the recommendation that the 
charge against the accused be quashed and 
that he should be discharged. The record 
of the cross-case is also forwarded as a con- 
nected file. 


Mr. Qabul Chand, for the Petitioner. 


Mr. Mohammad Monir, Assistant Advo- 
cate-‘Jeneral, for the Respondent. 


Order.—On the facts as narrated in the 
order of reference made by the learned 
Sessions Judge, Amritsar, it appears to me 
that the dispute is more or less of a civil 
nature and therefore can best be decided by 
a Oivil Court. I accordingly accept the 
recommendation made by the learned 
Sessions Judge and direct that the peti- 
tioner be discharged. The learned Assist- 
ant tothe Advocate-General does not object 
to the above order. 


8, Reference accepted, 


o L 


CALCUTTA HIGH COURT 
Oriminal Reference No. 75 and 
Criminal Revision No, 526 of 1939 
June 9, 1939 
8, K. Gaosz, J. 
EMPEROR—PRrosHovtTor 


P veTSUs i 
BANDE ALI SHEIKH Anp oTagrs—Acovsgp 
Penal Code (Act XLV of 1880), s. 379~—Land 
attached under s. 88, Oriminal Procedure Code (Act 
V of 1898)—Person removing crop from it is guilty 
under 8. 379, 
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Where land is attached under s. 88, Oriminal P. 
O. and actual possession is taken by posting a 
constable on the spot, ® person removing standing 
crop from such land is guilty under s. 379, I. P. O. 
Queen-Empress v. Abayya (1), distinguished. 

Messrs. Santosh, K. Basu and Jyotish Ch. 
Pal, for the Petitioners, 


Mr. Anil Chandra Roy Chowdhury, for 
the Crown. 


Order,—Eleven persons were convicted 
under ss. 379 and 188, I.P.0., and each 
of them sentenced to pay a fine of Rs. 40,in 
default to undergo rigorous imprisonmen 
for seven weeks. These persons then peti 
tioned to the Sessions Judge against convic 
tion. The learned Judge rejected the petition 
except with regard to four of the petitioners, 
namely Bande Ali Sheikh, Derajtulla 
Sheikh, Asimuddin Sheikh and Ajer Sheikh. 
As regards them the learned Judge _ has 
made a reference recommending that they 
should be acquitted of the charges in 
respect of which they have been convicted 
on the ground that they were not parties 
to the proceedings under s. 145, Criminal 
P,O., out of which the prosecutions arose. 
For the reasons stated by the learned Judge 
I accept the reference and direct that these 
persons be acquitted of the charges under 
gs. 379 and 188, I. P.O. The fines, if paid, 
should be refunded. 


As regards the remaining seven petis 
tioners the question is whether the convic- 
tions and sentences passed thereunder 
should be maintained, It appears that on 
account of a dispute regarding paddy 
growing on a plot of land the Sub-Divie 
sional Magistrate of Kustia instituted pro- 
ceedings under s. 145, Criminal P. O., and 
attached the landin dispute describing it 
by its touzi number and mentioning 
‘“2-annas 6 pies portion.” This however 
causes no difficulty because it is admitted 
that this is a separate portion and there is 
no dispute as to the identity of the land 
attached. Subsequently, it is said, the 
accused party entered upon the land and 
reaped aud took away the standing crops 
therefrom and thereby disobeyed the order 
of attachment. In these circumstances’ 
they have been convicted as mentioned 
above. It is contended first that the pro- 
ceedings under s. 145, Criminal P. C., were 
not validly instituted because the land is 
in the joint possession of. the parties. As 
a matter of fact it was not found that the 
land was in the joint possession of the 
parties but the question is immaterial 
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having- regard. to>the stage- at. wbich- the 
order-of‘attachment was issued. There-was. 
á dispute: likely. to, cause a.breach. of: the. 
peace concerning: the land and: therefore) 
the first condition of. instituting a proceed- 
ing as under subes, (1) of s. 145, Oriminal 
P. C., was fulfilled. Thereafter under sub- 
s: (4)-the Magistrate’ was to: enquire as to 
possession and it is under the second 
proviso to that sub-section—the Magistrate 
having. considered that it was a. case of 
emergency—that he was empowered to 
attach the subject-matter of dispute pending 
his decision. under that section. This is 
what: was done in this- case and therefore 
the objection that Is now raised is of no 
avail. 

The next contention is: that the peti- 
tioners could not! properly be- convicted 
under 8. 379, 1. P. Ci, though they might be 
convicted under s. 424, I. P.O. This is 
on the: authority ofthe case reported: in 
Queen-Empress v. Abbaya (1), That how- 
ever, was a case Of attachment: by the Civil 
Gourt and it was: pointed out that: the- 
possession remained with the owner, only 
be was forbidden to alienate or charge the: 
crops; It was: also pointed out that where: 
that- was not the case theft could be com- 
mitted by the owner of crops under attach- 
ment removing them.. In the present 
case as pointed out by the learned Judge 
the attachment was under s. 88, Oriminal 
P. O., and actual possession was taken 
which was evidenced by the fact that 
there was a constable posted at the spot 
and while he was there the crops were 
taken away. The argument that standing 
crops were not attached but only the land’ 
was attached is of no avail as the dispute 
was about the standing crops and’ land 
must be taken here to include the crops, 
It seems to me therefore that the conviction 
of the seven petitioners is correct. The 
Rule i therefore discharged. 


8. Rule discharged. 


(1) 22 M-151; 8 M: L J 259, 
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MADRAS. HIGH COURT: 
Oriminal Revision Case No: 595 and 
Petition No. 566 of 1938- 
November 30, 1938- 

LaksHMANa Rao, v. 
MANDAVALLI SATYANARAYANA- 
MURTHI— PETITIONER 
versus 
KOTHA MANIKYALA RAO—RESPONDENT 

Penal Code (Act XLV of 1860), 8. 405—Conpic- 
tion of partner for breach of trust. 

Section 405, I. P. O., applies to partners and: 
a partner can be convicted of criminal breach of trusti. 
138 Ind. Cas, 493 (2), relied on, 145 Ind. Oas. 416- 
(1), not followed, 


Facts.—The petitioner and respondent 
were partners and the petitioner was the. 
capitalist partner and the accused was the 
managing partner who managed the busi» 
ness, kept the cash book, maintained ac- 
counts and was in charge of the cash. 
Suspicions having arisen of the respondent: 
having misappropriated partnership funds 
the accounts were. examined and the come 
plaint. was: filed in respect of several items. 
The trial Court framed a charge against, 
the respondent in respect of three items, 
The defence of the respondent was that 
ss. 403 to 409, I. P, O. are: not intended to 
apply to. partners and the decision: in 
Bhupendra Nath v. Girdhari Lal (1), wae 
cited in support of it, As against it, the 
decision in Jagannath v. Emperor (2), was 
cited, The trial Court relied:on Bhupendra 
Nath v. Girdhari Lal (1) and acquittedithe 
accused under s. 25s (1), Criminal P. O. 


Mr. V. Subramaniam, forthe Petitioner. . 


Mr. P. Satyanarayana Rao, for the Rese 
pondent. 


. The Public Prosecutor, for the Crown. 


Order,—The view of the Joint Magis- 
trate that a partner cannot be convicted of 
criminal breach of trust under any circume 
stances is erroneous and the order of acquit- 
tal cannot be sustained. ` It is, therefore, set 
aside and there will be a re-trial in accord- 
ance with law by such other Magistrate as 
the District Magistrate may direct.. 


N.B. Order set aside. 


(i) A IR 1933 Oal. 582; 145 Ind. Oas. 416; (1933) 
Or. Oas. 953; 34:0r, L J 958; 60:0 13168370W N 
982; 6 R O 106, 

(2) A-I R 1932 Bom..57; 136 Ind. Cas, 493;, (1932) 
Or, Oas. 81; 330r. LJ 317; ,33-Bom..L R 1518; Ind. 
Rul: (1932), Bom, 189.. , 
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SIND‘JUDICIAL: COMMISSIONER'S 
COURT 


Criminal Revision Application No, 228 
of 1939 
October 4, 1939 
Davis, J. C: anp Lopo; J. 
JAMNADAS THAROOMAL— 
APPLICANT 
versus 


EMPEROR—Opposirs Party 

Bombay Municipal: Boroughs Act (XVIII of 
1925), sa. 80, 8l—Individual notice. under æa. 81 
proved—Presumption that notice under s, 80 was 
properly given—Penal Code (Act XLV of 1860), 
8. 1886—Duty of prosecution—Hvidence Act (I of 
1872), a. 114~-Applicability to criminal cases. 

If it. is proved, that individual notice was given 
under s. 81, Bom. Municipal Boroughs Act the 
presumption as to official or legal acts under s. 114, 
Evi. Act, should be raised and it sho be pre- 
sumed that public notice was properly given of the 
assessment list, under s. 80, and that all formali- 
ties required forthe proper assessment of the tax 
were followed by the Municipality, Municipality: 
of Sholapur v. Sholapur Spinning and Weaving Co., 
Ltd. (1), relied on. i 

The prosecution have to prove their case when 
they ask that a person should be convicted for the 
obstruction of a public servant inthe discharge of 
his public functions, They must show that a 
public servant was discharging public duties im- 
posed upon him by law. 146 Ind: Oas. 43 (2) and 
Queen-Empress v. Dalip (3), relied on. 

Section 114, Evi. Act applies not only to civil 
suita but also to criminal cases, 


Cr. R. App. to revise the judgment of 


the Resident Magistrate;. Larkana, dated. 
June ñ, 1939 


Mr. Kishinchand J. Bijlani, 
Applicant. 

Mr. Partabrai D. Punwani, 
General, for the Crown. 

Davis, J. C.—This an: application in 
revision -againstthe order. of' the: Resident 
Magistrate, Larkana, in which he fined. the 


for the 


Advocate» 


applicant Rs. 40 for an offənce'under:s. 186;, 


I. P.C., in that the obstructed a public 
servant, that is to say a servant of the 
Larkana Municipality, in the discharge of 
his public functions assuch, that is, in the 
collection of drainage tax, This revision 
application. has been argued before us on 
two points; firstly, it: was said that it was 
not proved that the. tax was lawfully impos- 
ed by the Municipality, in other. words 
that in this particular: case there was no 
public notice of the assessment list within 
the meaning cf s. 80, Bom. Municipal 
Boroughs Act'of 1925, but’ as: the- learned: 
Magistrate clearly points out, even actual 
individual: notices- to the- applicant were 
issued under s. 81 of the Act, which are 
Exs, G and:H:on the record- and-it appears 
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to us thatif asitis clearly proved, individual 
notice was given under s. 81 the presump» 
tion as to official or legal acts which may 
be raised ander s. 114, Evi. Act, should: 
be here raised and particularly as there was- 
oral evidence on behalf of the Municipality 
to the effect that the public notice of the- 
assessment list under s. 80 had been given.. 
Reference may be made to the case in 
Municipality of Sholapur v. Sholapur- 
Spinning and Weaving Co, Lid (1), which 
applied the presumption under s, 114, Evi. 
Act to the proceedings of the Municipality. 
It is true that that judgment relates to a civil 
case, buf itis news to us, as the learned 
Advocate says, that s. 114, Evi. Act, applies. 
only to civil and not to criminal cases. In. 
fact the first illustration tos. 114, Evi. Act,. 
applies to acriminal.case. We think there- 
fore that the first objection has failed and: 
it must be held proved that public notice 
was-properly given of the. assessment Jist, 
and:that all: formalities required. for the: 
proper assessment of the tax were: followed: 
by the Municipality. 

The second objection taken was that, the: 
Municipal servant who collected, the tax: 
and who was-obstructed in the-discharge of 


‘his public functions was not an officer- of’ 


the Municipality within, the meaning. of 
s; 105 (2), Bom. Municipal Boroughs Act;. 
but: this is an: objection: taken for the- first 
time.in revision, although, of course, the- 
prosecution have-to prove their case when. 
they.ask that a person should be: convicted, 
for-the-obstruction of a public: servant in- 
the discharge of His. public functions. 
They.must. show:thata public servant. was. 
discharging public duties: imposed. upon: 
him-by law: This isthe view.taken by this: 


Court in Emperor v., Bhopo(2), which follow- 


ed the, Allahabad case in Queen; Empress, v, 
Dalip (3). But there is nothing whatever upon 
the record: to show that this complainant. 
who was a servant ofthe Larkana Munici- 
pality. entrusted withthe duty of collecting: 
this drainage tax was.not an officer of the 
Municipality within the meaning of: s. 105 
(2). It was not suggested to him in his 
cross-examination that he was not, and! the. 
case proceeded finally to judgment upon 
the assumption that he was, Again, we 
think, there is every justification in this: 
case for the application of s. 114, Evi. Act, 
and for presuming, in this case, that the 
Official act was regularly performed and 
1) 20 B 732, 


2) 378 L R 209; 146 Ind. Oas, 438; AI R 1933 
aa ae (1933) Or. Cas, 538; 34, Or. L J 1147; 6 
5 


(3) 18 A 246; A W N 1896, 48. 
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that this Municipal servant was an officer 
of the Municipality properly entrusted with 
the collection of this drainage tax within 
the meaning of s, 105 (2} We see there- 
“fore no reason to interfere in revision and 
-dismiss this application accordingly. 


S, Application dismissed. 





PATNA HIGH COURT 
-<Oriminal Revision Application No. 670 
of 1939 
February 1, 1940 


FAZL ALI AND Mureprta, JJ. 
SAGUNI MISSIR—Peritroner 
VETSUS 


EMPEROR—Opposits Parry, 

Penal Code (Act XLV of 1860), s. 211—Petition 
-to Assistant Superintendent of Police charging 
certain persons with commission of cognizable 
offence—Inquiry by Sub-Inspector in charge of 
thana—Case found maliciously falee—Ojfence under 
8 211, if committed—-Magistrate taking cognizance 
of offence under. 8. 211—Subsequent protest petition 
.by ‘accused rejected—Procedure, if proper. 

Where upon a petition by the accused to the 
Assistant Superintendent of Police charging certain 
persons of commission of a cognizable offence, he 
directs an enquiry and having received a report 
from the Sub-Inspector in charge of the thana that 
the case was maliciously false makes a complaint 
-against the accused for prosecuting him under 
s. 211, I. P.O., the complaint is proper and an 
offence is committed even though the offence com- 
plained of was enquired into by the Sub-Inspector, 
A cognizable offence can be enquired into either 
by the Police Officer in charge of the Police Station 
or by any officer to whom he was subordinate and 
-within whose jurisdiction the offence was said to 
have been committed. The Assistant Superinten- 
dent of Police having taken action on the petition 


„and directed an enquiry, was in a position to get — 


„the offender punished. 

Where alter the Magistrate has taken cognizance 
of the offence upon such complaint the accused 
files a protest petition stating that he is 
ready to prove the case set up by : him with a 
prayer that the matter may be enquired into by 
.any Magistrate before any order is passed on the 
Police report and the petition is rejected by the 
Magistrate on the ground that as he had already 
taken cognizance of the offence it was too late to 
„modify that order, the procedure followed by the 
Magistrate is proper one. 152 Ind. Oas. 847 (2) (1), 
„relied on. 


Cr. R. App. from an order of the Addi» 
tional Sessions Judge of Patna, dated 
_November 6, 1939. i 


Syed Ali Khan, for the Petitioner. 
. Mr. Mehdi Imam for the Assistant 


.Government-Advocate .and Mr. K. K. 
_Banarji, for the Opposite Party. z 
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Fazl Ali, J.—This is an application under 
ss. 435 and 439 of the Oriminal P. 0. by 
one Saguni Missir, who has been convicted 
under ss, 211 of the I P, O. and sentenced 
to undergo rigorous imprisonment for one 
year and to pay a fine of Rs. 50. 

It appears that for some time past a 
dispute has been. going between the peti- 
tioner and one Jamuna Jha with regard to 
a temple situated in Patna City in front of 
the petitioner’s house. On May 17, 1939, 
one Mathura, who is said to be a friend of. 
Jamuna Jha, brought a case under s. 324 
against Ohuni Kahar and other persons 
who, according to the prosecution, belonged 
to the party of the petitioner. Chuni Kahar 
and others were at first released. on bail, 
but subsequently their bail bonds were 
cancelled on June 27, 1939. On that very day 
the petitioner lodged asaneha before the 
Assistant Sub-Inspector of Police at Khaje- 
kalan Police Station in which it is record- 
ed that four persons, namely, Jagmohan, 
Mathura, Parmeshwar and Khapta Kahar, 
had abused him in front of his house. On 
dune 28, the petitioner went with his 
mukhtear and filed a petition before the 
Assistant Superintendent of Police to the 
effect tbat eight persons including the 
four who had been mentioned in the saneha 
had come on the evening of June 27, to 
the temple which was the subject of dis- 
pute between him and Jamuna and others, 
had the lock ofits entrance door broken 
and removed one mukat (crown) from the 
idol installed in the temple and some other 
articles of worship, and also threatened to 
break his limbs if he intervened. The 
prayer which was made in the petition was 
that the Assistant Superintendent of Police 

“may be pleased to depute some unconcerned rese 
ponsible officer to institute a case and make an 


enquiry at the spot, as the petitioner is ready to 
prove his case.” 


- The Assistant Superintendent of Police 
thereupon directed an enquiry and ultimate» 
ly the Sub-Inspector in charge of the 
thana reported that the case was malicjouse 
ly false. Upon this the Assistant Super- 
intendent of Police made a complaint to 
the Sub-Divisional Officer for prosecating 
the petitioner under s. 21! of the I, P.G, 
on June iz, On that very day the Bab- 
Divisional Officer recorded the following 
order: 

“A complaint under s, 211 of the I. P. O. re-! 


ceived, Cognizance taken. Issue warrant of arrest 
bailable for Rs. 500 against the accused for 27th.” 


It appears that on the same day the peti» 


tioner filed a protest petition before the 
Sub-Vivisional Officer’ in which, after 
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briefly n&rrating the. incidents regarding 
which he had filed a petition before the 
Assistant Superintendent of Police and state 
ing that he was ready to prove the case, he 
prayed that 

“the report of the Police be put up and the 
matter may be enquired into by any Magistrate 
before any order is passed on the report”. 

The Magistrate directed this complaint 
to be put up with connected papers, on the 
next day, and on that day he rejected the 
petition stating that he‘had already passed 
final orders upon the complainant of the 
Assistant Superintendent of Police before 
the petition was filed, and it was too late 
now to modify thut order. The learned 
Sub-Divisional Officer further remarked 
that the petitioner would :-have. a chance of 
proving’ his -case in the proceeding already 
instituted. After that the -Sub-Divisional 
Officer proceeded. to try the petitioner and 


convicted him under s. 211 of the I, P. O.. 


The petitioner appealed to the Sessions 
Judge, but his appeal was dismissed, 


Both the Courts below have concurrently 
found that the allegations made by the 
petitioner in his petition to the Assistant 


Superintendent of Police were maliciously . 


false and they have given gocd reasons in 
support of their finding. The only question 
which therefore arises upon this application 
is whether the conviction of the petitioner 
is Vitiated by any error of law. 

The first point of law raised by the learns 


ed Advocate appearing for the petitioner - 


is that as the Assistant Superintendent of 
Police himself neither could nor did enquire 
into the case, no offence under s. 211 of the 
I. P.O. was committed merely by reason 
of the fact that the petition, dated June 28, 
was filed before him. Itis not suggested 
that the petition made on that day did not 
disclose a cognizable offence, but it is con- 
tended that only the Sub-Inspector in 
charge of the Police Station could enquire 
into that offence and therefore though an 
offence under s. 211 might have been com- 
mitted if an information had been lodged 
before the Sub-Inspector, no sucb offence 
has been committed, because the petitioner 


approached the Assistant Superintendent of.. 


Police. In my opinion the contention is 


not sound. The offence beinig a cognizable — 


one, it could be enquired into either by the 
Police Officer in charge of the Police Station 
or by any officer to whom he was sub- 
ordinate and within whose jurisdiction the 
offence .was-said tohave been committed. 


The Assistant Superintendent of Police did — 


take action on this petition and directed an 
187—117 & 18 
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enquiry, and it cannot .be said that he 
was-not in-a position to get the- offender- 
punished. If also appears on the evidence - 
in the case thata regular Police case was 
iustituted upon the petitioners application 
to the Assistant Superintendent of Police 
and the persons named as accused in that 
petition were arrested and subsequently 
released -on bail. Thus, the first contention 
raised-on behalf -of the petitioner must fail. 

The second contention is that the ‘peti- 
tioner having filed a protest petition, which 
amounted to be complaint before the Magise 
trate, the latter had no jurisdiction to order 
his prosecution without disposing of his 
complaint. Both the Oourts below have, 
however, pointed out that the protest peti- 
tion was filed after the Magistrate had taken 
cognizance of the case under s. 211 of the 
I. P,O. and therefore the procedure of the 
Magistrate was not opento any objection, 
This view is fully supported by the deci- 
sion of this Court in Daroga Mahto v. The - 
King-Emperor (1). In my opinion there is 
no ground for interfering with the convic- 
tion of the petitioner, and in view of the 
fact that the petitioner has in this false case 
implicated not -only Jamuna with whom he 
had a dispute: but also mest of the persons 
who had figared as prosesution witnesses in 
the criminal case brought by Mathura 
against Chuni Kahar and others, I consider 
that the sentence which has been passed on 
him is by no means severe, 


I would, therefore, dismiss this applica- 
tion. 

Meredith, J.—I agree, 

S. Application dismissed, 


(1) 13 Pat. 789; 152 Ind. Cas. 847 (2); AIR 1934 
a §73; 7R P2366; 15P LT 7356; 36 Or. L J 





CALCUTTA HIGH COURT 
Criminal Revision No, 540 of 1939 
July 27, 1939 
MoNaigz AND KaoUNDKaR, JJ. 
KRISHNA KAHAR—Acoussp— 
PETITIONER 
VETSUS i 
EMPEROR—Oppositg PARTY 
Oriminal Procedure Code (Act V of 1898), 8. 162— 
Statementa by witnesses to investigating officer at 
time of identification of accused — Admissibélity— 
Evidence Act (I of 1872), 3. 118 — Infant witness— 
His competency, if must be tested before his examina- 
ihe statements made by prosecution. witnessee, 
to the investigating officer atthe time when they 
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picked out the accused .as the person who had com- 
mitted the offence are hit by the prohibition contained 
in s. 162, Oriminal P. O., and are inadmissible. 158 
Ind. Cas, 843 (1), 84 Ind, Uas. 451 (2)and 92 Ind. Cas, 
439 (3), relied on. 

Section 118, Evi, Act, vestsin the Court the dis- 
cretion to decide whether an infant is or is not 
disqualified to be a witness by reason of under- 
standing or lack of understanding.- This discre- 
tion must be exercised in a judicial manner, The 
proposition that the competency of the witness should 
be tested before his examination is commenced is not 
quite justified by the provisions of s. 118, Evi. Act. 
20 Ind. Cas, 741 (b), relied on. Sheikh Fakir v. 
Emperor (4), not followed. 


Mr. Anil Chandra Roy Chaudhury, for 
he Petitioner. 


Mr. Lalit Mohan Sanyal, for the Crown. 


Khundkar, J.—This is a rule calling 
upon the District Magistrate of the 24- 
Parganas: to show cause why the conviction 
of and sentence passed upon the petitioner 
should not be set aside. The petitioner 
was. convicted under s. 379, I. P. O., for 
« having stolen’ a necklace from a small 
. girl, who’ is prosecution witness No. 1. 


=<: An appeal’ by the petitioner against his 
"i? conviction -was dismissed by a First Class 


+ Magistrate. The rule is confined to three 
‘grounds ‘which are as follows: (1) that the 
- trial -has been vitiated by the admission 
"`of - inadmissible evidence, namely, the 
jdentification, before the investigating 
officer ‘which forms the main basis of the 
judgments of both the Courts; (2) for that 
the trial is vitiated by the admission of 
téstimony on oath or otherwise of little 
children who themselves admitted that they 
did not know the difference between truth 
and falsehood; (3) for that in view of 
the age and antecedents of the petitioner 
the sentence is much too severe. The 
case for: the prosecution may be briefly 
stated : 

On November 10, 1938, at about 3 P. m., 
two children, P. W. No. 1, Amina Dassi, 
a girl of 5, and her cousin Amia, a boy 
of 7, were returning home after having 
purchased some sweets at a shop in the 
village. As they were passing along the 
side of a tank, the accused: suddenly 
appeared and snatched away a gold necklace 
from the neck of P. W, No. 1. The pro- 
‘secution alleged that both the children 
recognized the-accused at this time and 
also when he was running away. The theft 
was witnessed also by P. W. No. 4, who 
chased ihe accused but failed to catch him, 


It is further alleged that another witness, — 
P...W, No.7, saw P. W. No. 4 in the -act 
of chasing the- accused.- Shortly after the - O 221 
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occurrence P, W. No. 4and P. W. No. 3 who 
is the father of P, W. No. 2 and the uncle 
of P. W..No. 1, came across the petitioner 
near the Police Station to which they 
were proceeding for the purpose of lodging 
an information. They took him to the 
Police Station and charged him with the 
offence. His person was searched but the 
necklace was not found. During the course 
of the investigation the investigating 
officer held a test identification parade at 
whieh the two children, P. Ws. Nos. 1 and 
2, picked out the petitioner from a number 
of other persons.. The argument advanced 
before us in support of this ruleis thus 
presented: the case for the prosecution 
rests on the evidence of the two children, 
P, Ws. Nos.1 and 2, andof P. W. No. 4. 
In accepting the evidence of the children 
the Courts below have relied strongly upon 
the result of the test identification parade 
just referred to. It is contended that the 
evidence of this test identification is inad- 
missible, and further that the evidence of 
the children should have been expunged, 
because they were not competent to testify 
as witnesses within the meaning of s. 118, 
Evi. Act. Mr. Roy Chaudhury, on behalf 
of the petitioner, has argued that if the 
evidence of the test identification and the 
testimony which the children bore, are 
excluded, the evidence which remains is 
totally insufficient to support the cons 
viction. It is pointed out that the only 
remaining evidence consists of the testimony 
of P. W. No. 4 which, according to the 
Prosecution, was corroborated by the 
testimony of P. W. No. 7. 

Now in regard to the test identification 
parade held by the investigating officer, 


it is not disputed that it was conducted 


during the investigation of the case under 
Ohap; XIV, Criminal P. O. It is contended 


that the statements made by P. Ws. Nos. 1 


and 2 to the investigating officer at the 
time when they picked out the accused 
as the person who had stolen the necklace 
are hit by the prohibition contained in s. 162 
of the Code. Reference has been made 
in this connection to a number of cases. In 
Krishna Chandra v, Emperor (1) it has 
been very clearly laid down that the evi- 
dence of a test’ identification held by the 
Police in course of investigation, that is te 
say, a statement expressed or implied, 
made tothe Police by way of identifying 
the accused .is inadmissible in law in view 


(1) 39 OW N 488; 158 Ind, Cas, 843; AIR 1935 Oal, 
311; (1935) Or. Cas, 462; 36 Or. L J 1470; 62 O 918; 8 R 
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of the provisions of s. 162, Oriminal P. C. 
In Harendra Nath v. Emperor (2) it was 
keld that a number of statements made to 
the investigating officer by witnesses at a 
time when they were purporting to identify 
an accused person by pointing him out were 
wrongly admitted in evidence, In Keramat 
Mandal v. Emperor (3) it would appear 
that during the investigation one of the 
witnesses accompanied the investigating 
officer, to certain places which she pointed 
outto him. At p, 526* of the report there 
occurs this observation : 

“The statements that were made by the witness 
to the' Police Officer and the fact of pointing out 
the places to him ought to have been kept back 
from the jury, as such facts were not brought out 


in evidence on behalf of the defence as provided by 
8, 162 of the Code,” 


Apart from other objections of a general 
nature to the practice of permitting test 
identifications to be conducted by Police 
Officers, we have no doubt that in the 
facts of the present case the identification 
of the petitioner by P. Ws. Nos. 1 and 2 
before the investigating officer amounted to 
statements which are rendered inadmissible 
by the provisions of s. 162 of the Code. 
The second branch of the contention 
advanced on behalf of the petitioner ree 
lates to the competency of the two children 
as witnesses. Section 118, Evi. Act is in 
these terms: 

“All persons shall be competent to testify unless 
the Court considers that they are prevented from 
understanding the questions- put ta them or from 
giving ; rational answers to those questions by 
tender years, extreme old age, disease, whether 
= body or mind, or any other cause of the same 

na. : i $- 

This section relates to capacity to give 
legal ‘testimony, and vests a discretion in 
the Court to decide whether a person of ten» 
der years possesses or lacks such capacity 
byreason of that person’s. power of under- 
standing and of giving rational answers to 
the questions put. Strangely enough in the 
present case the record of the deposition of 
prosecution witness No. 1 is followed by a 
note made by the learned Magistrate which 
is in these terms: l , 

“The witness is a minor, her answer was a run- 
ning ‘yes’ to every question put to her—even to 
contradictory questions.” . . ioe 

If this observation means anything, it 
certainly indicates that the witness was 
unable to- discriminate between the megn- 
ings of many of the questions which she 


(2) 400 L J 313;84 Ind, Oas. 451; AI R 1925 Oal: 
161; 26 Cr. LJ 307. - a 
_ (3) 420 L J 524;.. 92 Ind, Oas. 439; -A I R 1926 Oal. 
320; 27 Or, L J263. - - > -n -- 
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was called upon to answer, We have just 
referred to the fact that the section vests 
in the Court the discretion to decide 
whether an infant, is or is not disqualified 
to be a witness by reason of understanding 
or lack of-understanding. It cannot be 
disputed that this discretion must be exee 
rcised in a judicial manner. In Sheikh 
Fakir v. Emperor (4) the broad proposi- 
tion was laid down that before a child of 
tender years is asked any questions bearing 
on the res gastae, the Court should test his 
capacity to understand dnd give rational 
answers, and his capacity to understand 
the difference between truth’and falsehood, 
and the Judge should form his opinion aa 
to the competency of the witness before 
his actual examination commenced.. The 
proposition that the competency of the 
witness should be tested before his examina- 
tion is commenced is not quite justified by 
the provisions of s. 118, Evi. Act. In our 
judgment, the true rule has been stated’ in 
Nafar Sheikh v. Emperor (5). At p. 151* 
of the report there is a quotation from 
the judgment in Wheeler v. United States 


‘(6) which is in these terms: 


“The decision of this question(whether the child 
witness has sufficient intelligence) primarily rests 
with the trial Judge, who sees the proposed wit- 
ness, notices his manner, his apparent possession 
or lack of intelligence, and may regort to any exa- 
mination which will tend to disclose his capacity 
and intelligence as wall as his understanding of the 
obligations of an oath. As many of these matters 
cannot be photographed into the record, the 
decision of the trial Judge will not be disturbed 
in review, unless, from that which is preserved, it 
is clear that it was erroneous.” 

Immediately after the quotation just 
repeated there appears in the judgment 
in Nafar Sheikh v. Emperor (5) the follow- 
ing sentence: 

“The mere circumstances that the Sessions Judge 
did not interrogate the witnesses before their exa- 
mination began, with a view to test their capacity - 
does not, in the view I take of the true effect of 
s: 118, Evi. Act, invalidate the trial.” 

But the judgment goes on to hold that 
the circumstances of the case made it plainly 
desirable tnat sucn a course should have 
been pursued. It is clear that the learned 
trial Magistrate's own impression of the 
witnesses, intelligence was such as to make 
it incumbent upon him to question her 
himself for the purpose of ascertaining 
her-power of understanding and of giving 
rational answers. He has not done s9, and 


()ILOWN51;40r.L7 412, `.. 

(5) 18 O WN i47; 20 Ind. Oas. 741; A IR 1914 
Oal. 376; 14 Or. LJ 485; 41 O 406; 18 3 L J 582. 

(6) 159 U 9523, i 
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from the note which he has recorded we 
aro left in hesitation and doubt as to 
whether this child witness had the capacity 
to depose. In the circumstances stated we 
are not prepared to say that the evidence 
of P. W. No. 1 should be admitted and 
accepted. 

There is no observation by the learned 
Magistrate of a similar nature withregard 
to the evidence of the other child witness, 
that is, P. W. No.2. We have been through 
the evidence of this witness with great 
care, and we find that his story virtually 
is that he recognized the accused from 
behind when the latter was running away 
with his back towards the child. It is 
true that this witness says immediately 
afterwards that he also recognized the 
accused when he was snatching away the 
necklace. We are not prepared to attach 
‘much credence to the latter statement 
because it has the appearance of an after- 
thought, It should be noted that this witness 
stated that when the accused was in the 
act of committing the theft, Hare Krishta, 
that is, P. W. No. 4, called out “Krista, 
don’t snatch it, don’t snatch it,’ Now 
this statement is not borne out by the 
evidence of P. W. No. 4 himself, His 
testimony is to the effect that he heard 
the child crying out that the necklace was 
being snatched away, that he then saw 
ihe accused in the act of running away 
and of thrusting the necklace into the 
pocket of his garmént, and that upon that 
the witness gave chase, The evidence of 
P. W. No. 4 is said to be corroborated by 
the evidence of P. W. No. 7. According to 
the prosecution the latter saw P. W. No. 4 
running after the accused. Upon examining 
his evidence, however, we find that what 
he actually stated was “I saw Hare 
‘Kristo chasing Kristo (looking like this 
accused).” It is very clear that P. W. No. 7 
cannot be taken to have said that he 
recognized the accused as the man who 
was being chased by P. W. No. 4. 

Against the credibility of P. W.No, 4, 
two circumstances have been pointed out, 
The first is that-there are materials on 
the record, which have not been displaced, 
showing that this witness and the accused 
were on terms of enmity. The second is 
that P. W. No. 4 admitted in his evidence 
that at the time when he heard the child 
calling out that Kristo was taking away 
the necklace, he was on the road behind 
a bend. Now another witness who was 
examined on behalf of the prosecution, 
that is P. W. No. 5, has stated in his 
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testimony that when he heard the child 
crying out, he also was around that bend 
in the road and that the place where the 
child was crying was not visible from 
where the witness happened at the time 
to be. 

In view of all these circumstances we are 
not prepared to say that the evidence of 
P. W, No. 2 coupled with that of P. W. No, 4 
provides that margin of safety which is 
necessary to a conviction for a criminal 
offenze. The rule is accordingly made 
absolute. The conviction and sentence 
passed upon the petitioner are set aside 
and he will be set at liberty forthwith. If 
he is on bail, he will be discharged from his 
bail bond at once. l 


McNair, J.—I agree. 
S, Rule made absolute. 


TERATE e e ADEE 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 973 
of 1938 
February 2, 1940 
AGARWALA AND ROWLAND, JJ. 
RAM SARUP SAH. AND OTAERS—P LAINTIFgS 
— APPELLANTS 
veTSUS 
MUKHI SINGH ano oTHERS—DEFENDANTS 
—-RESFONUVENTS ` 

Bihar Money-lenders Act (III of 1938), es, 11, 8, 7 
—Duty of Court under s.11—~Parties not appealing 
with respect te amount decreed by trial Court as 
principal andinterest—Power of Appellate Court 
to reduce amount—Rule of Damdupat under g. 7, if 
applies to period subsequent to institution of suit— 
Discretion under s. 8 not exercised by lower Appel- 
late Court—High Court, tf should exercise it. 

Section 11, Bihar Money-lenders Act enjoins a 
duty on the Court, in the class of cases to which it 
refers to restrict the amount of interest awarded 
to a sum not in excess of the principal advanced, 
The only conditions necessary to attract the opera- 
tion of that section to an Appellate Oourt are that 
there shall be asuit by a money-lender, that the 
suit shall be in respect of a loan and that the 
appeal shall arise out of such a suit. When these 
conditions are satisfied the duty of an Appellate 
Court is plain that it must give effect to the sec 
tion, Hence in an appeal even if the parties con- 
cerned have not raised a point with respect to the 
amount decreed by the first Court as principal and 
interest it is open tothe Appellate Court to reduce 
that amount, l 

The rule of Damdupat introduced bys. 7 of the 
Bihar Money-lenders Act in respect to a claim for 
interest for. the period preceding the institution of 
the suit does not apply also to the period sub- 
sequent to the institution of the suit. 

Where the lower Appellate Court has failed to 
exercise its statutory discretion under s.8, in the 
matter, it is open to the High , Court to. pass an 
order in respect to interest subsequent tothe date 
of the institution of the suit. 


1940 . 


A. from a decision of the Subordinate 
Judge at Chapra, dated July 28, 1938. 


Messrs. S. K. Husnain and -Harnarayan 
Prasad, for the Appellants. 

Messrs. Rajeshwari Prasad and G, K. 
Mukharji, for the Respondents, 


Agarwala. J.—This is an appeal by 
the plaintiffs from a decision of the Sub» 
ordinate Judge of Ohapra modifying a 
decision of the Munsif. The facts were 
as follows: Defendants Ist party executed 
a mortgage in favour of the plaintiffs on 
July 21, 1923, to secure redemption of 
a Joan of Rs. 500. The rate of interest 
prescribed by the bond was 2 per cent. 
per mensem with six monthly rest. At 
the date of the institution of the suit, on 
January 20, 1936, the amount outstanding 
for principal and interest was Rs. 8,492-76. 
The plaintiff abandoned his claim as to 
Rs. 4,992-2-6 and ‘sued for a recovery of 
the remaining Re. 3.400. Defendants Nos. 4 
to 29 were subseyuent transferees or mort- 
gagees of the hypothecated property. Dee 
fendants Nos. 8.9 and 15 claimed priority 
over the plaintiff’s mortgage. In 1917, there 
had been a zarpeshgz bond to defendants 
Nos. 8‘and 9 for Rs. 175 and in 1922 
another zarpeshgi in favour of the same 
defendants for Ra. 200. On April 7, 1924, 
defendants Nos. 8 and 9 advanced Rs. 788 
to redeem a previous mortgage in favour 
of one Rambharosa and Ramkalar, the 
brothers of the present plaintiff. On 
May 27, 1925, there was a mortgage to 
defendants Nos. 8 and 9 for Rs. 1,200 to 
pay off all these previous encumbrances. 
The claim of defendant No. 15 was that 
on July 4, 1925, he had advanced Rs. 800 
on a mortgage to pay off a previous mort- 
gage of April 7, 1923. The first Court 
disallowed the claim of defendant No, 15 
to priority and as to the claim of defene» 
dants Nos. 8 and. 9 allowed it only to the 
extent of Rs. 375, that is to say, in respect 
of the previous zarpeshgis of 1917 and 
1922, Against the decision of the first 
Oourt an appeal was preferred by defen- 
dants Nos. 8 9 and 15, defendants 
Nos. 8 and 9 challenging. the decision of 
the trial Court with respect to the sum of 
Rs. 768 and defendant No, 15 with respect 
to Rs. 800. The. appeal was dismissed so 
far as the claims of defendants Nos. 8,9 
and 15 to priority were concerned, but the 
Appellate Court gave effect to s. 11 of 
the . Money-lenders Act, 1938, which 
prohibits a-Court, in a suit brought 
by: a money-lender, in respect of a 
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loan, to pass .a decree for the amount 
of ` interest’ for the period preceding 
the institution of the suit which, to- 
gether with any amount already realised 
as -interest through the Court or otherwise, 
is greater than the amount of the loan 
advanced, that is to say, the plaintiff’s claim 
was reduced to Rs, 500 principal and 
Rs. 500 interest, The Appellate Court in its 
judgment made no provision for interest 
after the date of the institution of the 
suit up to the date of grace nor for 
interest subsequent to the date of grace 
although the trial Court had awarded 
interest at the bond rate up to the date 
of grace and interest at 6 percent. per 
anuum for the later period. The order of 
the Appellate Court with regard to cost 
was that the judgment and decree of the 
lower Court were modified and the “plain- 
tiff's suit decreed modifiedly with costs 
corresponding to success’, The decree 
that has been drawn up in pursuance of 
the Apellate Court’s judgment has award- 
ed to defendants Nos. & 9 and 15 the costs 
of the appeal based on the amount. of 
reduction in the decretal amcunt. 

In second appeal it is contended on 
behalf of the plaintiffs-appellant that as 
there had been no appeal by any of the 
parties concerned with respect to the 
amount decreed by the first Oourt ag 
principal and interest it was not open to 
the Appellate Court to reduce that amount. 
Even if the matter were to be decided 
solely with reference to the provisions of 
O. XLI, r. 33, of the Civil P. O., I should 
not be prepared tohold that the power of the 
Appellate Oourt to modify the decree with 
regard to the amount decreed by the trial 
Court was barred, Butin the present case 
the matter is put beyond controversy by the 
provisions of s. 11 of the Money-lenders 
Act. That section enjoins a duty on the 
Court, in the class of cases to which it 
refers to restrict the amount of interest 
awarded to a sum not in excess of the 
principal advanced. The only conditions 
necessary to attract the operation of that 
section to an Appellate Court are that 
there shall be a suit bf a money-lender, 
that the suit shall be in respect of a 
loan and that the appeal shall arise out 
of such a suit. When these conditions 
are satisfied the duty of an Appellate 
Court is plain that it must give effect to 
the section: 

“Notwithstanding anything to the contrary con- 
tained in any other law or in anything having the 
force of law or in any agreement,” 


1 


134 


‘which is the opening phrase of the section. 

I would, therefore, overrule the first 
objection of the learned Advocate for the 
plaintifis-appellant. 

With regard to interest from the date 
of -the institution of the suit to the date 
of grace, the learned Advocate for the 
plaintifiseappellant contends that he should 
be awarded interest at the bond rate as 
decreed by the trial Court. Section & of 
the Money-lenders Act empowers either 
the original Court or the Court of Appeal 
or revisicn to re-open a transaction between 
a money-lender and his debtor, to take 
an account between the parties and to 
relieve the debtor of all liability in respect 
of any interest in excess of nine per 
centum simple perannum in the case of 
a secured loan and twelve per centum 
simple per annum jn the case of an unsecur- 
ed loan. The Jearned Advocate for the 
respondents contends that this Court should 
not interfere with the decision of the 
Oourt below with regard to the interest 
subsequent to the date of the institution 
of the suit inasmuch as that would be 
interfering with the discretion conferred 
on the Court by s. 8. There is no indica- 
tion in the judgment of the Court below, 
however, that it has exercised any discretion 
with regard to interest subsequent to the 
date of the institution of the suit. What 
does appear from the judgment of the 
Appellate Oourt is that it proceeded on 
the assumption that the rule of Damdupat 
introduced by s. 7 of the Act in respect 
to a claim for interest for the period 
preceding the institution of the suit applies 
also to the period subsequent to the in- 
stitution of the suit. The language of 
8. 7 itself, however, is clearly against this 
view. The language of s. 7 of the Money- 
Jenders Act differs completely from that of 
s. 6 of the Sonthal Parganas Regulation III 
of 1872, which prohibits a Court in 
the Sonthal Parganas from decreeing in- 
terest on any loan or debt in excess of 
the one-fourth ofthe principal sum if the 
pericd be not more than one year, or in 
excess of the principal of the original 
debt or loan in other cases. In the Regulae» 
tion there are no words of limitation as 
-there are in s. 7 of the Money-lenders 
Act restricting the rule to the period 
preceding the institution of the suit. The 
Court of Appeal below having failed to 
exercise its statutory discretion in the 
matter, it is open to us to pass an order 
in respect to interest subsequent to the date 
of the institution of the suit. l 
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It was suggested by the learned Advo- 
cate for the respondent that this was not 
a case in which we should exercise this 
discretion in view of the absence of cir 
cumstances justifying re-opening of the 
transaction between the mortgagee and 
the mortgagor. Tbe terms of the bond, 
however, themselves invite such interferences 
It is a secured loan and it may be assumed’ 
that the mortgagee was satisfied that the 
security which he accepted was sufficient 
to ensure repayment of the debt. In spite 
of this security the interest which he 
demanded was 2 per certum per mensem 
with six monthly rest, which is considerably 
in excess of the commercial rate even for 
unsecured loans. In these circumstances, 
in my opinion, we are justified in exercising 
the discretion conferred upon the Court 
by s. & and I would, therefore, direct that 
in the decree that is to be prepared the 
rate of interest for the period from the 
date of the institution of the suit till the 
expiry of the period of grace shall be 
12 per centum simple per annum and after 
the date of grace at 6 per centum per 
annum simple, on the amount due af the 
date of grace. 

The last point raised by the plaintiffs- 
appellants is with regard to the decree for 
costs, With regard to this the order will 
be that the plaintiffs will have their costs 
throughout on the amount decreed and the 
defendants will bear their own costs. The 
decree of the Appellate Court is set aside 
and a decree will now be prepared in 
accordance with rr,2and 4 of O. XXXIV, 
with interest at the rate. stated above, 
eee of grace three months from to- 
ay. 


Rowland, J.-I agree. 
8. Decree set aside. 


LAHORE HIGH COURT 
Civil Revision Petition No. 546 of 1936 
March 16, 1937 
BHIDE, J. 
HASAN DIN—P.Larntiry—PBETiITIoNER 


VETSUS 
Tar SEORETARY or STATE vor INDIA— 
DEPENDANT—RxrsponDENT 

Civil Procedure Oode (Act V of 1908), O. XXXIII, 
rr. 8, 7—Petition for leave to sue in forma pauperis 
—Collector performing functions of Government 
Pleader ander s. 6 forwarding report of Tahsildar 
that petitioner was pauper—Whether itself evidence 
in case—Government Pleader opposing application—~ 
Jurisdiction of Court to decide matter on evidence, 
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A report of the Tahsildar that the petitioner who 
applied for leave to sue in forma pauperis was un- 
able to pay the court-fees, forwarded to the Court 
by the Collector who has been appointed to perform 
the functions of the Govt. Pleader under r. 6, 
O. XXXII, Oivil P. O., in not in itself evidence in 
the case. It isfor the Govt. Pleader who appears 
forthe Secretary of State in the case to decide 
whether to accept the report of the Tahsildar which, 
was merely forwarded by the Collector, or to oppose 
the application made by the petitioner. Where he 
chooses the latter course andthe Court after dis- 
cussing evidence comes tothe conclusion that the 
petitioner is not pauper it has not acted with any 
material irregularity in the exercise of its jurisdic- 
ion, 

O. R. P. of the order of the Subordinate 
Judge, First, Class, Lahore, dated May 21, 


1936. 
Mr. Mahbub Ilaht, for the Petitioner. 


Dewan Ram Lal, The Govt, Advocate, 
for the Respondent. 


Judgment,—This is a petition for ravi- 
sion of the order of Lala Ganga Bishen, 
Subordinate Judge, lst Olass, dismissing 
an application for permission to sue in 
forma pauperis. 

The learned Subordinate Judge has dis- 
cussed the evidence of the petitioner and 
come to the conclusion that he had failed 
to establish that he was unable to pay the 
necessary court-fee on the plaint. So far 
as the finding of fact is concerned there is 
no ground for interference in revision ; 
but it is alleged on behalf of the petitioner 
that the Collector had reported that the 
petitioner was unable to pay the courtefee 
and, in the circumstances, the Oourt had 
no jurisdiction to enter upon any farther 
enquiry in the matter as the defendant in 
this case was the Secretary of State for 
India in Council. This objection was not 
taken in the Court below. But apart from 
this it does not appear to me to have force. 
Itis true that under O. XXXIIL r. 6, 
Civil P. ©. notice has to be sent to the 
Govt. Pleader and in the present instance 
the Collector of the district who has been 
appointed to perform the functions of the 
‘Govt. Pleader’ under that rule forwarded a 
report of the Tahsildar to the effect that 
the petitioner Hassan Din was not in a 
position to pay court-fee, But this position 
was apparently not accepted by the Govt. 
Pleader who appeared on behalf of the 
Secretary of State for India in Council, The 
report of the Tahsildar is not in itself evi- 
dence in the case as pointed out by the 
learned Subordinate Judge, It was for the 
Govt. Pleader who appeared in the case to 
decide whether to accept the report of the 
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Tahsildar which was merely forwarded by 
the Collector, or to oppose the application 
made by the petitioner. He apparently 
chose the latter course. 

In my opinion, the learned Subordinate 
Judge cannot be said to have acted with 
any material irregularity in the exercise 
of his jurisdiction. I, therefore, dismiss 
this petition with costs. 


8. Petition dismissed. 


See 


PATNA HIGH COURT 
Oriminal Reference No. 48 of 1939 
January 31, 1940 
MEREDITH, J. 
In the matter of MADAN KISHORE anp 


ANOTARBER 

Penal Code (Act XLV of 1860), s. 188—Accused 
having knowledge of order under s. 144, Criminal 
Procedure Code (Act V of 1898), disobeying twt— 
Irregularity in promulgation of order—Effect— 
Knowledge of accused of order which he is charged 
with disobeying must be proved—Hssentials for con- 
viction under s8. 188—Criminal Procedure Code (Act 
V of 1898), s. 144 (3)—Scope—Order to general public 
prohibiting them from doing certain acts “ within 
limits of Nawadah Union Committee," held suficient- 
sere Stain particular place, within meaning of 
8. 144 (3). 

Even if there has been irregularity inthe method 
of promulgation of the order under s. 144, Crimi- 
nal P. O., that in itself would not make it ultra 
vires, 80 as to prevent the conviction of any person 
who, being proved to have had knowledge of the 
order, nevertheless disobeyed it, It is not enough 
in such cases to prove that the order has been 
duly promulgated. There must also be positive 
evidence that the accused had knowledge of the 
order which he is charged with disobeying. 63 
Ind. Oas. 885 (1), 99 Ind. Oas. 36 (2) and 100 Ind. 
Oas..830 (3), relied on. [p. 136, col. 2.] 

For a conviction under s. 188, I. P. O., there must 
clearly be something more than mere disobedience 
of the order. It must also be shown that obstruc- 
tion, annoyance or injury, danger to human life 
etc., have been caused or might have been caused. 
Where there is a findingthat the disobedience of 
the order was risky to the publie peace the convic- 
ton f the accused under s. 188 is justified, [p. 137, 
col, 1. 

Sub-s. (3) of s. 14t, Oriminal P. O., has nothing 
to do with the nature of the order, but is merely 
one of the four sub-sections which refer to the 
manner of promulgation and tothe duration of an 
order under sub-s. (1). [p. 138, col. 1.] 

Where an order is passed under s. 144 to the 
public generally, prohibiting them from doing 
certain acts “ within the limits of Nawadah Union 
Committee,” the order sufficiently describes a par- 
ticular place within the meaning of s, 144 (3) when 
the limits of the Union Committee are clearly and 
specifically defined. 134 Ind. Oas. 1237 (4) and 134 
Ind. Oas. 344 (5), not followed, 154 Ind Cas, 637 (6), 
referred to, 167 Ind. Oas. 234 (7), followed. 


Ref. made by the Additional Sessions 
Judge at Gaya. 
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Mr. Sarjoo Prasad, In support of the 
‘Reference, 


The Assistant Government 


Advocate, 
Against the Reference. 


Judgment.—This is a reference under 


s. 438 of the Criminal P, O. by the learned 
Additional Sessions Judge cf Gaya, re- 
commending tkat the conviction and 
sentence passed against 
under s, 188 of the F. P., O. should be set 
aside. These two persons, Madan Kishore 
and Badri Lal, were convicted under s. 188, 
I.P.C, and sentenced to pay fines of 
Rs. 25 each, or,in default, to undergo 
simple imprisonment for one month each 
in the following circumstances : — 

On July 10, 1939, there was a stabbing 
case inthetown of Nawadah as a result 
‘of which there was considerable tension 
between the Hindus and the Mubammadans 
of the town, The Sub-Divisional Magistrate 
‘of Nawadah thereupon. promulgated an 
order under -s. 144, Criminal P. C. for- 
bidding the assembly of five or more 
‘persons in any public place, street, èr 
thoroughfare within the mits of the 
Nawadsh Union Committee, and forbidding 
the carrying by any person within those 
limits of any lathi or weapon of offence. 
‘This order was ` promulgated the same day 
at about 7-45 P. m, by beat of drum and 
was to remain in force for one week. 


- On the following moring, July 11. 
the dead body of the person, who had 
-been . stabbed, was carried in procession 
under police protection for the purpose 
of cremation. Some distance behind this 
precession these two persons, Madan 
Kishore and Badri Lal, were seen going 
with three other persons, all five being 
armed with lathis. The police challenged 
‘them and attempted to arrest them. 
The other three slipped away, and the 
‘two persons, already mentioned, were 
-arrested, They were subsequently charged 
- under s. 188, tried and convicted as already 
described, upon a complaint in writing 
made by the Sub-Divisional Magistrate. 
At the trial the accused pleaded, first, that 
-they were not aware of the order because 
they had been away at Rajgir when it was 
promulgated; secondly, they denied that 
they had carried lathis and thirdly, they 
challenged the validity of the order. 


Four points have been mentioned in the 
letter of reference, in regard to which the 
learned Judge considers that the Magistrate 


was wrong; and these four points have - 
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appears-in support of the reference. The 
first is, that the order under s. 144 was not 
properly published having regard to the 
provisions of. e. 134, sub:s. (2) of the 


Criminal P, O. which as appears from the 
‘second paragraph of s. 144, applies to orders 


under that section as well asto orders under 
s, 133. Section 134 (2) provides that : 
“Ifsuchorder cannot be so served (the reference is 
to personal service), it shall be notified by proclama- 
tion published in such manter.as the Local Govt, 
may by rule direct anda copy thereof shall be stuck- 
up at such place or places as may be fittest for 
conveying the information tosuch person”. 


In the present case it does not appear 
that acopy or copies of the order were 
affixed in public places for the information 
of the public, Itis argued for the Crown 
that the reference to such sticking up of 
copies in s. 134 (2)is meant to apply only 
to cases where the order is directed against 
individuals and not against the public 
generally. This argument is based on the 
fact that the last words of the clause are 
“to such person”, which it is argued, can 
relate only to cases where the information 
isto be conveyed to a particular person 
as opposed to the public frequenting a 
particular place. There may be some 
doubt upon this point, and I donot con- 
sider it is necessary to decide the question 
because Mr. Sarjoo Prasad concedes that 
even if there hasbeen this irregularity 
in the method of promulgaticn of the 
order, that in itself would not make it 
ultra vires, s0 asto prevent the conviction 
of any person who, being proved to have 
had knowledge ofthe order, nevertheless 
disobeyed it. Mr, Sarjoo Prasad has taken 
this point, he says, chiefly as bearing 
upon his second point—the question of 
knowledge ; and indeed it is clear that 
whether necessary or not, affixing copies 
in conspicuous places would be a desirable 
means of conveying an order of this nature 
to the notice of the public who may not 
all be present in the place when the order is 
promulgated by beat of drum. 


The second point then is, that it is not 
proved that these two persons actually 
had any knowledge of the promulgation 
of the order. Several rulings have been 
cited in which it has been laid down that 
it is not enough in such cases to prove 
that the order has been duly promulgated. 
There must also be positive evidence 
that the accused had knowledge of the 
order which he is charged with disobeying, 
These cases are Emperor v. Abdullah 63 


—_ 
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Ind. Cas. 865 (1); Ramdas v. “Emperor (2) 
and Sheikh Abdul y. King-Emperor (3). 
There can beno doubt about the correct- 
ness of this proposition and it is not 


challenged. But it is urged that in the. 
a. finding * of: 


present case there is 
knowledge „and it is, based on: definite 
materials. 
evidence to show. that * they | ‘were iD 
Rajgir, but the Magistrate. did. not. accept 
it and has criticised ~ both. the witnesses 
examined on the point, | 
intended to find. even if he did not express 
himself very clearly, that at the time -of 
promulgation the accused must have been 
in the town, and he comments onthe evi- 
dence of the Sub-Inspector, Nawadah, as to 
how he promulgated the order. This 
witness stated that he himself promulgated 
it by beat of dram in all the streets 
and lanes ‘of the town, The Magistrate 
remarks that the police in promulgating 
the notice had moved about the streets of 
the town in a car which had to move 
slowly and to halt at places. It is pointed 
ont that evidence of knowledge can rarely 
be direct evidence, in most cases know- 
Jedge can only be proved by circumstan- 
‘tial evidence, The question of knowledge 
must generally be amatterof inference. 
As J have said, the Magistrate has not 
expressed himself very clearly; but I think 
there can be nodoubt that he did mean 
to make this inference of knowledge from 
the circumstances, and the . circumstances 
were such that he was entitled to make 
the inference. The second point, like the 


first, therefore, fails. 


The third point is based on the wording 
of s. 188, T. P. O. which lays down that : 
“Whoever, knowing that, by an order promulgated 
by a public servant lawfully empowered to pro- 
mulgate such order, he is directed to abstain from 
a certain act, orto take certain order, with certain 
property in his possession or under his. management 
disobeys such direction shall, if such disobedience 
causes or tends to cause obstruction, annoyance or 
injury, or risk of obstruction, annoyance or injury, 
to any person lawfully employed, be punished with 
simple imprisonment ete. ete. and if such dis- 
obedience causes or tends to cause danger to human 
life, health or safety, or causes or tends to cause a 
riot or affray, shall be punished with imprisonment 
etc. etc.” 

As the section is worded, it is pointed out 
there must clearly be something more than 
mere disobedience of the order. It must 
also be shown that obstruction, annoyance 


1) 63 Ind. Cas. E65; 22 Or, L J 705, 
~ @)A I R 1927 Cal. 28: 99 Ind, Oas. 36; 44 OLJ 
250; 54 0152; 28 Or. LJ 

(3) AIR1927 Cal. 306; 100 Ind. Cas. 830; sk ow 
N 340;45 OL J203; 28 Or, L J 350, , 
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or injury, danger to human life ete., ete. 
have been caused or might have been 
caused, and, it is said, that there is no 
such finding in the present case, Here 
again, however, there is, a finding, though 
it might have been more precise. The 
Magistrate observed that the dis xbedience 
on the part of the accused was certainly 
risky. By this, in my view, he clearly 
meant risky not to the accused themselves 
but to the public peace, and the circum- 
stances were such as to justify this finde 
ing’ There was a clear state of communal 
tension. One .man had been stabbed to 
‘death, a curfew order had been coasidered 
nécessary, and it had been found necessary 
to forbid the carrying of lathis. Many 
instances come to mind where communal 
riots have arisen from very small initial 
causes. In circumstances like these it can 
hardly be argued that when five persons 
appear behind a procession of the kind 
described, armed with lathis, each one of 
them was not besides disobeying the order 
also a potential menace to peace and a 
danger tothe public. In these circumstances 
the third point, in my view also fails. 

The last contention is based on the 
wording of s. 144, ch (3), Oriminal P., O, 


‘which runs as follows: 


“An order under this section may be directed to a 
particular individual, or to the public generally when 
frequenting or visiting a particular place." 

Here we are dealing with an order to the 
public generally; and it is argued that 
“witbin the limits pof the Nawadah Union 
Committee” does not sufficiently describea 
particular place within’ the meaning of 
5. 144 (3). In support of this proposition 
two Bombay rulings have been cited: 
Motilal Gangadhar Kabre vy. Emperor (4), 
where it was laid down that an order proe 
hibiting the public generally and certain 
persons named therein from taking part 
in a procession within the whole of certain 
muvicipal limits and all public places 
within such limits, does not conform to 
ths requirements of s. 144 (3) and is beyond 
the powers ofa Magistrate; and secondly, 
D, V. Belvi v. Emperor (5), ‘where a similar 
view was taken. To adopt this view, 
would, I consider, unduly narrow and 
restrict the operation of gs. 144 in a way 
not.contemplated by the Legislaturé when 
framing the section. I see no reason why 


(4) A1IR1931 Bom. 513; 134 Ind. Oas. 1237; 33 
Bom, LR 1178; TEE Cr, Cas, 945; 33 Or. LJ 75; 
Ind. Rul. (1932) Bom. 2 

(5) A I R 1931 Bom, "305; 134 Ind. Oas. 314; 33 
Bom. J- R 673; (1931) Or. Cas. 581; 32 Or. L J 1144: 
Ind. Rul. (1931) Bom. 456, 
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tte limits of the Union Committee, if clearly 
and specifically defined, should not be 
considered as describing a particular place. 
The view adopted in those two Bombay 
rulings was not followed in a later Bombay 
case Sorab Shavaksha Batlivala v. Emperor 
(6), where it was held that an order 
directed to the public when frequent- 
ing public or private streets in a 
particular city is sufficiently definite as 
to place to comply with the requirements 
of s 144, A Lahore case Abdul Karim 
v. The Crown (7), goes very much further, 
There it was held that the whole district 
of Lahore might be considered “a particular 
place” within the meaning of s. 144 (3), 
Criminal P. ©. Their Lordships further 
observed that the argument advanced was, 
in their opinion, based on a mistaken inter- 
pretation of sub-s. (3) of s. 144. This sube- 
section, they considered, has nothing to do 
with the nature of the order, but is merely 
one of the four sub-sections which refer to 
the manner of promulgation and to the 
duration of an order under sub-s.1. My 
own Views coincide with those of their 
Lordships of the Lahore High Oourt, as 
expressed in that case, 

In my opinion thereis nothing in any of 


the four points made inthe letter of re- 


ference and argued before me, which would 
justify interference with this conviction, 
The reference is, therefore, discharged and 
the convictions will stand,- 


5. Reference discharged, 


(6) A I R 1935 Bom, 33; 154 Ind. Cas. 637; 36 
a L R 1129; (1935) Or. Oas. 68; 7R B 359; 36 Or, L 
43. ` 
(7) 17 L 515; 167 Ind. Cas. 284; AI R1937 Lah. 80; 
38 P L R 964; 9 R L 474: 38 Cr. L J 354 (2), 
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June 15, 1939 
Narsīxe Rant, J. 
HMPEROR—ProsgouTor 
VETSUS 
MAKHAN LAL DUTT AND ofuers 
— RESPONDENTS 

Evidence Act (I of 1872), s. 163 —Applicability to 
criminal trials—Signed statements of witnesses to 
Police made useof by Counsel for accused tocon- 
tradict witnesses in cross-examination—Eniire state- 
ments excluding irrelevant portions should goin as 
evidence. 

Section 163, Evi. Act, is applicable to criminal 
trials as well as to civil actions, Where therefore 
the Counsel for the accused make use of the signed 
statements of the witnessesin the Police diary at the 
cross-examination in order to contradict their evi- 
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denceat the trial, the entire signed statement of 
the witness tothe Police excluding only such portions 
as are not relevant to the case should go in asevi- 
dence. This would bring on the record those parts 
of the signed statement which’ were corroborative of 
the witness’s evidence at the trial. 127 Ind. Oas. 657 
(1), followed. 74 Ind. Oas. 2f1 (2), explained. 

In this case however, it was held that in the parti- 
cular circumstances, the accused could not becom- 
pelled to give as evidence the signed statement in 
question as there was no formal notice or requisition 
from the accused calling for the document and while 
producing the Police diary the Govt. Counsel said that 
he would not rely on the strict technicality meaning 
thereby that he would not require the Counsel for the 
accused to put the document in evidence. 

Mr. A. K. Basu, (Govt, Counsel) and Mr. 
Shekar Kumar Basu, for the Crown. 

Messrs. M. N. Banerjee and Dhiren De, 
for the Accused (Makhan Lal Dutt). © . 

Messrs, A. C. Mukherjee, M. Banerjee and 
Santosh Kumar Basu, for other Accused. 


Judgment.—In the course of the exae 
mination of the prosecution witness Rati 
pati Banerjee, P. W. No. 2in this Court, a 
question has been raised whether the signed 
statement made by him to the Investigs= 
ting Police Officer on January 17, 1939, 
comes within the scope of s. 163, Evi. Act, 
and whether the accused can be required to 
give itas evidence in the circumstances 
mentioned in that section. It may be exe 
plained at the outget that s. 162, Criminal 
P. O., has no application to the case because 
the Gode does not apply to the Police in the 
town of Calcutta unless expressly made ap- 
plicable to them, and there has been no 
notification making the section so applica- 
ble (ses s. 1, sub-s. 2 of the Code). 

The circumstances in which the question 
has arisen are briefly these: After the wit- 
ness had been examined-in-chief-and while 
he was under cross-examination by- Mr. 
Banerjee representing accused Nos. 6 and 7, 
learned Counsel asked him whether he had 
made certain statements to the Police, evi- 
dently intending to use the witness's state» 
ments during the investigation for the 
purpose of contradicting his evidence at 
One ofthe statements sald to 
have been made by him during the inves- 
tigation was specifically put to him, namely 
that he heard on April 12,1937 that Haripado 
had already died. This was put to him 
after Counsel had inspected the Police diary 
produced by the learned Govt. Counsel. 
Later, Mr. 8. K. Basu, in cross-examination 
on behalf of accused Nos. 2, 4 and 5, put to 
the witness another statement said to have 
been made by him before the Police, the 
statement, namely that on April 10, 1937 the 
witness had a call through Dhananjoy 
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Naskar of Sahebpur to examine Haripado 
Sardar. This alsowas done after learned 
Counsel had inspected the Police diary, 
The two isolated statements put to the 
witness on behalf of accused Nos. 2, 4, 5,6 
and 7 happen to be part of the witness’s 
signed statement to the Police, but the 
signed statement contains other statements 
not yet admitted in evidence. It is conten- 
ded by the learned Govt, Counsel that by 
virtue of s. 163, Evi, Act, he is now entitled 
to require Oounsel on behalf of these 
accused persons to give the whole of the 
signed statement as evidence, omitting only 
those portions which are not relevant, 
Section 163 provides: 

“When a party calls fora document which he has 
given the other party notice to produce, and such 
document is produced ahd inspected by the party 
calling for its production, he is bound to give it 
as evidence if the party producing if requires him 
to do so”. 

So far as the legal point is concerned, I 
think I sm bound by the decision in 
Government of Bengal v. Santiram Mandal 
(1), in which it was held that s. 163, Evi. 
Act,is applicable to criminal trials as 
well as to civil actions. I see no conflict 
between the decision in that case and the 
decision in the earlier case in Suresh Chan- 
dra Ghose v. Emperor, 24 Or L J 757 (2), 
in which it was held that an accused person 
has the right tosee the statements recorded 
by the Investigating Police under s. 47-A, 
Calcutta Suburban Police Act, and use them 
for purposes of contradiction in accordance 
with s. 145, Evi. Act. Ordinarily therefore 
I would have ruled in the present case that 
the entire signedstatement of the witness 
to the Police excluding only sach portions 
as are not relevant to the case should go 
in as evidence. This would have brought 
on the record those parts of the signed 
statement which were corroborative of the 
witness’s evidence at the trial, in addition 
to those brought on the record by Counsel 
for the accused as being contradictory of 
that evidence, but no others. For example, 
the signed statement contains an expression 
of the witness’s opinion as to the age of the 
deceased Haripado Sardar. The witness 
not having been asked to express any 
opinion on this point at the trial his pre- 
vious expression of opinion to the Police 
would not be admissible under any section 
ofthe Evi Act. It is not corroborative, 


because there is nothing to corroborate. 
(1) 58 0 96; 127 Ind. Cas. 657; A IR 1930 Cal. 370; 
Hae Or. Oas. 634; 32 Or. L J 10; Ind, Rul (1930) Cai 


5. 
@) 240r, LJ 757;74Ind. Oas. 261; A IR 1924 Cal, 
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In other words it should be treated as 
irrelevant. It is not contended by the 
learned Govt. Counsel that s. 163, Evi. 
Act, attracts even those parts of the docu- 
ment which are not relevant to the case. 

I have said that ordinarily I should have 
taken the course indicated above, but in 
this particular instance there has been 
some confusion. In the first place there 
was no formal notice or requisition from the 
accused calling forthe document. Even if 
this defect be ignored on the ground that 
there was what was understood to bea 
notice or requisition, a further fact has to 
be considered. The typed transcript of 
the Court's proceedidgs of June 14 shows 
(vide portion below Ques. 135) that when 
the learned Govt. Counsel produced the 
Police diary, he indicated that although 
Counsel for the accused were not entitled to 
look at the diary, nevertheless, where, 23 on 
this particular cecasion, a direct contradice 
tion was sought to be made out he would 
not “rely on the strict technicality.” This 
may have given the impression, although 
the impression was perhaps unintended, 
that he would not require Oounsel for the 
accused to put in the document as evidence. 
In view of these special circumstances I 
rule that the accused cannot in this parti- 
cular instance be compelled to give as 
evidence the signed statement in question, 
but this is, of course, without prejudice to 
the Gov. Counsel’s right to re-examine the 
Witness in accordance with law. 


S. Order accordingly. 


Heren. een 


PATNA HIGH COURT 
Criminal Revision No. 699 of 1939 
February 2, 1940 
DHAYLE, J. 
BHUNESHWAR PRASAD ano OTHARS—- 
PETITIONERS 
versus 


ROMMOY ROY—Obpposite Party 

Criminal Procedure Code (Act V of 1898), as. 144, 
145—No real dispute as to possession—Imminent 
danger of breach of peace—Orderunder 3.144 is 
proper—Order under s, 145, when becomes neces- 
sary. 

It is only where there is 
cause a breach of the peace concerning any land 
or water or boundaries thereof and the dispute 
requires to be decided on evidence that resort to 
8. 145, Oriminal P. O., becomes necessary ; and for 
this purpose the dispute has to be a real dispute 
and not a mere pretence on behalf of one of the 
contesting parties. Where there is no such real 
dispute, orders under s. 144are not improper, There 
may even be occasions where an order is first 


a dispute likely to 
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appropriately passed under s. 144 and the proceed- 
ing isafterwards ccnverted into one under s. 145 
in order to pass an even more appropriate and per- 
manent order. 

_Where A is in poseession of the land and con- 
tinuing it and B is trying to take the possession 
of the same land and the Police report that there 
1s Imminent danger of a breach of the peace an 
order under s. 144 is proper one as there js no real 
dispute about possession at all. 68 Ind. Cas. 149:1) 
and 115 Ind. Cas. 683 (2), distinguished, 


».. Or. R. from an order of the Deputy Oom- 
r Hazaribagh, dated October 30, 


Sir Sultan Ahmad and Mr. Brahmadeva 
Narain, for the Petitioners, 


Sir M. N. Mukherji and Mr, S. C. Mazume 
dar, for the Opposite Party. 


dudgment.—This is an application in 
revision against an order passed in pro- 
ceedings under s. 144 of the Oriminal] 
P. ©. The original order which was 
passed ex parte against the petitioners 
is dated August 24,1939. The petitioners 
thereupon appeared before the Magis- 
trate and asked him to rescind the 
order. This application was refused bv 
the Magistrate on October 10,1939, though 
the opportunity was seized to make some 
smal] amendments inthe order, Against 
this order of October 10, the Deputy Oom- 
missioner was moved in revision, and on 
the 30th of that month he rejected that 
petition. The petitioners applied to this 
Court on December. 18 in revision against 
the order of the Sub-Divisional Magistrate 
which the Deputy Commissioner had declined 
to interfere with. 


It appears that lot Itkhori was a khorposh 
jagir under the Ramgarh Raj; and it is 
stated on behalf cf the petitioners, represente 
ing some servants and some tenants of 
‘the Ramgarh Raj, that such grants are 
resumable on failure of the male line of 
‘the grantee. The last holder of the Itkhori 
lot khorposh was Degnarain Sabi, snd it 
is common ground that he died on July 18, 
last. In 1934-36 the opposite party before 
me, representing one Bato Kristo Roy, 
purchased six villages of the Jot from 
Degnarain Sahi, and it is common ground 
that the purchaser came into actual posses- 
sion. The case of the oppesite party is 
that Degnarain has left a son. The case 
of the petitionere, on the other hand, 
is that Degnarsin left no issue and 
that consequently on his death the 
Ramgarh Raj became entitled to resume 
possession of the jagir, and that it 
succeeded in . doing. so peacefully by 
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publishing notices under s. 51 of the 
Chota Nagpur Tenancy Act. The order of 
the Sub-Divisional Magistrate as finally 
settled by him concerns, I understand, 
these six villages out of the jagir. About 
a month after the death of Dagnarain, Buto 
Kristo Roy began to move the authorities. 
against the interference of the Ramgarh Raj 
with his possession. Police Officers were 
deputed to Itkhori to see that the peace was 
preserved. The Magistrate himself appears: 
to have been at Itkhori on August 24, 
when he directed the Senior Police Officer 
deputed there to report clearly “in respect 
of which properties the Ramgarh Raj 
People wanted to exercise acts of possession 
end who has been in possession of these proe- 
perties’’. The result was a Police report that 
there was an imminent danger ofa breach 
ofthe peace as the emplcyees of the Ramgarh. 
Raj would ‘‘certainly do some overt acts to- 
take pcssession over the villages" which 
had been coming on in the possession of 
Buto Kristo Roy. In his order of October 10, 
the learned Snt-Divisional Magistrate 
says: 

iin fact, at the time of arguments it was clearly 
stated on behalf of the second party (that is to- 
say, the petitioners before me) that B. K. Roy has. 
been in direct and sole possession of the aforesaid 
six villages... .. that the second party had not so 
far exercised any act of possession except making a 
proclamation under s, 51 of the Ohota Nagpur 
Tenancy Act,that the second party wanted to take 
possession peacefully by accepting rent from those 
tenants who offered it voluntarily and that so no 
action under s. 144, Criminal P. O., was necessary. 
The learned Magistrate referred to the Police report, 
which was endorsed by the Inspector of Police, 
that the second party wanted forcibly to disposses 
B. K. Roy, andhe found it impossible to think that 
Buto Kristo Roy who had purchased these villages 
for avery:ibig sum of money would tamely allow 
the second party to dispossess him.” 

He came to the conclusion that all the 
members of the second party had been 
acting jointly and severaily forcibly to 
dispossess the first party, and he therefore 
affirmed his ex parte order under s. 144 (2). 
with certain modificaticns which do not 
require any specific mention. 


It has been contended by Sir Sultan Ahmad 
who appears on behalf of the petitioners 
that the Sub-Divisional Magistrate had 
completely misunderstood the petitioners, 
for they could not have pleaded themselves 
out of Court by conceding that they had 
not so far exercised any act of possession 
except making the proclamation under 
s, 51 of the Chota Nagpur Tenancy Act and 
by adding that they wanted to take posses- 
sion peacefully by accepting rent .from 
these tenants who offered it (voluntarily. 
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In support of the contention that the 
Magistrate must have misunderstood the 
petitioners, learned Counsel has referred 
me to para. 1U of the petition in revision 
made by these- petitioners to the Deputy 
Commissioner. It seems to me, however, 
that the misunderstanding, if any, is of 
little consequence in the circumstances of 
this case. There is no dispute that 
Buto Kristo Roy was in possession down 
to the death of Degnarain, and the Deputy 
Commissioner, no less than the Sub- 
Divisional Magistrate, has found it impos- 
sible to think that Buto Kristo Roy would 
have allowed himself tamely and quietly 
to be put out of possession by whatever 
tactics may have been adopted by the 
petitioners. Sir Sultan Ahmad points out 
that the petitioners before me are not all 
employees of the Ramgarh Raj, but include 
some tenants as well, The mere fact that 
the Ramgarh Raj has got a few tenants 
on its side does not by any means indicate 
that the Ramgarh Raj is in peaceful possess 
sion of these khorposh villages, or even make 
out a fair case of a bona fide dispute as 
regards possession. The Ramgarh Raj may, 
if Degnarain has ‘died without issue, be 
entitled to resume . possession, but unless 
the transferee from Degnarain chooses 
voluntarily to walk out (which one need 
hardly say is unlikely toa degree), the Raj 
Aas have to sue to recover possession from 
im 

Sir Sultan Ahmad has urged that this 
was not a case to which s. 144 should have 
been applied at all, As I have already 
indicated, there was an apprehension of 
a breach of the peace which the Police 
reported as an “imminent danger of a 
breach of the peace”, and though the 
dispute did refer to the possession of these 
mauzas, it was not a case where, under 
the principles Jaid down in Shebalak 
Singh v. Kamar-ud-din Mondal (1) and 
Mahant Lachman Das v. Ramchhabila Missir 
(2), it was obligatory on the Magistrate to 
drop the proceeding under s. 144 and proce: 
ed to act under s. 145 of the Criminal P. O., 
for his finding (endorsed by tbe learned 
Deputy Commissioner) is perfectly clear 
that there was not a bona fide dispute about 
possession at all and that what had happened 
was that while Buto Kristo Ruy was cone 
tinuing his possession the Ramgarh Raj 
was trying to take it by means which it 

(1) 2 Pat. 94; 68 Ind. Oas. 149; (1922) Pat, 241; 3 


PL T573; 4 UP UR (Pat) 37; 28 Or, L J 549; 
A IR 1922 Pat, 435; 1 Pat, L R.2 Or 


af) 1OP-LT 542; 115-Ind: Cas; 683; 30 Or, L J- 


A IR 1929 Pat, 415; Ind, Rul. (1929) Pat. 235, 
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called peaceable but which appeared 
to the Police and the Magistrates to be 
very likely to lead to breach of the peace. 
It is only where there is a dispute likely 
to cause a breach of the peace concerning 
any land or water or boundaries thereof 
and the dispute requires to be decided 
on evidence that resort to s. 145 becomes 
necessary; and if must be remembered 
that for this purpose the dispute has - 
to--be a real dispute and not a mere 
pretence on behalf of one of the contesting 
parties. The judicial pronouncements 
already referred to are clear that where 
there is no such real dispute, orders under 
se 144 are not improper. There may even be 
occasions where an order is first apporpriae 
tely passed under s. 144 and the proceed- 
ing is afterwards converted into one under 
s. 145 in order to pass an even more 
appropriate and permanent order. But this 
is not & case of that kind; and though I 
can..quite believe that the petitioners did 
not-intend by their Pleader to say to the 
Magistrate what the Magistrate took him 
tó mean, his decision really turas not 
so much on what the Pleader stated as 
on facts which to use the term adopted - 
in Lachman Das’s case (2) can be called 
transparent. 

Sir Sultan Ahmad has als> argued that 
the petitioners have not been given an 
opportunity of proving that they are in 
fact in possession; but the answer to 
this is that the case was not put on that 
footing either before the Magistrate or before 
the Deputy Oommissisner, for the contention 
only means that there snould have been 
proceedings under s. 145 rather than a 
final order under s. 144. The initial con- 
tention before me was that there was no 
dispute such as to warrant and order 
under s. 144, and this fails in view of 
the’ definite Police report. received and 
accepted by the Sub-Divisional Magis- 
trate. 

From this point of view it does not 
seem necessary to deal with the contention 
of Sir Manmatha Nath Mukherji for the 
opposite party that the period of two 
months for which the order of the Magis- 
trate was to remain in force runs from the 
date of the ex parte order and has expired 
long ago—indeed this is not disputed by 
the other side—and that this Court should 
therefore not entertain the application in 
revision. As I have already shown, the 
application fails on the merits. 

The application is dismissed. 

6. Application dismissed. 


r 
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.., Could . claim 
. decree, ` l l 
~- , The sub-mortgagee stands in a no higher position 

."; than, the mortgagee, He is bound by the state of 
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ALLAHABAD HIGH COURT 
Second Appeal No. 1623 of 1936 
_ August 16, 1939 
Tom, O. J. AND GANGA NATE, J. 
- BHAGWATI PRA.S A D—DEFENDANT— 
E APPELLANT 
versus 


= ‘DULLAN SINGH,—-PLAINTIFF AND ANOTHER 


~~ DRFENDANTS—REBSBPONDENTS. 


ae Morigage—Sub-mortgagee—No notice of sub-mort- 


gage to original mortgagor—-Sub-mortgagee bound by 


: state of accounta between mortgagor and mortgagee— 


‘Suit by mortgagee on mortgage—Compromise decree— 

ub-mortgagee obtaining decree on his mortgage and 
purchasing mortgaged property—~Suit by heirs of 
original mortgagor for possession—Sub-morigagee held 
only amount given by compromise 


account between the mortgagor andthe mortgagee. 
He must take the accounts as they in fact stand 
subsequent to creation of security unless and until 
he, protects himself by giving notice to the mort- 
gagor. De Lisle v. Union Bank of Scotland (6), relied 
on, 45 Ind. Oas. 769 (2), distinguished. 

M mortgaged certain property toJ and J mort- 
gaged the same property with some other property 
‘to P. M, however, had no notice of this sub-mort- 
gage. J bronght a suit on his mortgage and a 
compromise decres was passed which he did not 
execute, Subsequently P obtained a decree against 
J and in execution thereof purchased the property. 
The heirs of M brought a suit for possession of 
the mortgaged property to which P pleaded that 
he was not bound by the decree in J's suit and 
that the security still subsisted: 

Held, that the decree in J's suit fixing the state 
of account between J and M, though a compromise 
decree was binding upon P. That though the 
security subsisted for certain purposes after the 
passing of a decree, it subsisted only in respect of 
the decretal amount and hence P was not entitled to 
claim the total amount due on his sub-mortgage. 
65 Ind. Oas. 151 (1), distinguished. 


8. A. from the decision of the Additional 
Sub-Judge, Farruknabad, dated June 1, 
1935. i 


Mr. Jagdish Swaroop, for the Appellant, 


_ Mr. Lalta Prasad, for the Respondents. 


' Thom, C. J—This isa defendant’s ap- 
peal in a suit for possession of certain 
zamindart property, The property in suit 
was mortgaged by one Manonar Singh in 
the year 1905, The mortgage was a usus 
fructuary mortgage in favour of Jwala 
Singh. The plaintiff Dullan Singh claims 
the property as a reversioner. The conteste 
ing defendant Bhagwati Prasad, Vakil, is a 
sub-mortgagee of Jwala Singh’s mortgagee 
rights, In the year 1921, the mortgagee 
Jwala Singh instituted a suit for sale 
against Manohar Singh. During the pene 
dency of the suit Manohar Singh died and 
his minor son Ajab Singh was brought upon 
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. the record. The dispute betweerf the par- 


ties was eventually compromised and de- 
cree was passed in terms of the compromise. 
The decree was one under O: XXXIV,r. 5, 
and the decretal amount was Rs. 450. The 
defendant Bhagwati Prasad tcok a morte 
gage of Jwala Singh’s mortgagee rights as 
already observed and also over other pro- 
perty of Jwala Singh in the year 1913. He 
brought a suit upon his mortgage against 
Jwala Singh and Mss. Bhagwani Kunwar, 
the widow ofthe said Ajab Singh, in the 
year 1926, This suit was decreed ex parte. 
In execution of the decree the property 
mortgaged by Manohar Singh was auctioned 
and purchased by Bhagwati Prasad in the 
year 1929. In this year, the plaintiff Dullan 
Singh filed a suit against Bhagwani Kun- 
war and Jwala Singh praying for posses- 
sion cf Manchar Singh’s property including 
the property mortgaged. He averred that 
after the death of Antu Singh, the grandson 
of Manohar Singh, he was entitled to pos- 
Session asrevVersioner. The suit was con- 
tested by Mst. Bhagwani Kunwar alone. 
The defence however failed and decree for 
possession was granted to the plaintiff. 
Dullan Singh thereafter. applied for muta- 
tion and discovered that the name of the 
contesting defendant in the present suit, 
Bhagwati Prasad, had already been recorded 
in the respect of the property. He has in 
these circumstances prayed in the present 
suit for possession. The contesting defen- 
dant has pleaded that the plaintiffs is not 
entitled to decree except upon the payment 
of the total amount due upon the sub- 
mortgage in his favour. The learned Civil 
Judge in the lower Appellate Court granted 
a decree in favour of the plaintiff condi- 
tional on payment by the plaintiff of the 
sum of Rs. 450, the amount of the decree in 
the suit by Jwala Singh on his mortgage. 

In appeal it was contended for the de- 
fendant that the decree in Jwala Singh’s 
suit was not binding upon the defendant. 
Learned Counsel maintaind that despite the 
final decree in Jwala Singh’s suit which 
was passed on October 28, 1922 the security 
still subsisted and the defendant, i. e., sube 
mortgagee, was entitled to the benefit of that 
security. In support of his contention that 
the security still subsisted despite the pass- 
ing of a final decree in a mortgage suit 
learned Counsel for the appellant referred 
to the case in Sukhi v. Ghulam Safdar 


Khan (l). In that. case if was decided by 

(1) A IR 1922 P O11; 65 Ind, Cag, 151; 43 A 469; 

48 1 A 405; (1921) M W N 445; 14L W 162;260 W. 

DO 42M G y 15; 30 M LT. 175; 24 Bom, LR 590 
s j 
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the Privy Council, that 


“when a prior mortgagee brings the property to 
sale in execution ofa decree on his mortgage with- 
out impleading the puisne mortgagee to the suit, 
the rights of the puisne mortgagee are not affected 
by the sale, But if the puisne mortgagee brings a 
suit on his mortgage, the auction-purchaser in 
execution of the prior mortgage decree, can use the 
prior mortgage right as a shield, and “claim pay- 
ment of the amount due under the prior mortgage 
decree, where the puisne mortgagee seeks a decree 
for sale in his favour.” 

The dispute in that case did not concern 
the rights of a sub-mortgagese but those of 
a purchaser at an auction in execution of a 
decree on a prior mortgage. In determining 
the rights of a sub-mortgagee different con- 


‘siderations apply. Furthermore, in our judge 


ment, it does not follow that because the 
security subsisted despite the passing of a 
final decree the defendant is entitled to 
claim the total amount due upon his sub- 
mortgage. The security no doubt subsists 
for certain purposes after the passing of a 
decree but it subsists only in respect of the 
decretal amount. The finding of the lower 
Appellate Court in the present case is that 
the mortgagor had no notice of the sub- 
mortgage, The suit of 1921 was compro- 
mised in ignorance so far as the mortgagor 
was concerned of -the sub-mortgagee’s 
rights. The lower Appellate Court has fur- 
ther found that there was no fraud or.col- 
lusion on the part of the mortgagor and the 
mortgages. In these circumstances in our 
judgment the plaintiff is entitled to take 
his stand upon the decree. . 


The suit which was filed by Jwala Singh 
was in our judgment incompetent. Jwala 
Singh was a usufructuary mortgagee. He 
was not entitled to maintain a suit for sale 
of the mortgage property. Novertheless he 
filed such a suit and in that suit he ob- 
tained a decree under O. XXXIV, r. 5 for 
the sum of Rs. 450, This sum was not paid 
by the mortgagor. Jwala Singh allowed the 
decree in his favour to become a dead letter. 
and remained in possession of the mortgage 
property. In these circumstances we are 
Satisied that in equity the plaintiff who 
has succeeded to the property is entitled to 
recover possesson of the property on -pay- 
ment of the sum of Rs. 450, -If this suit 
had been directed against Jwala Singh he- 
could have had no answer tothe plaintifi’s 
claim. Jn equity no doubt he couid have. 
claimed to retain possession until the sum 
of Rs. 450 was paid to him despite the fact 


that he had allowed his decree to become 1 


time-barred. Tne sub mortgagee stands in 
ano higher position than J wala Singh, the 
mortgagee. He is bound by what has been 
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referred to in a number of cases as the. 
“state of account” between the mortgagor 
and the mortgagee. In this connection we 
would refer to Gour on the Law of Transfer 
of Property, Edn, 6, p. 689. In para. 1418 


the learned author observes ; 

“The original mortgagor is entitled to sue the. 
sub-mortgagee for redemption, and conversely the 
sub-mortgagee may sue the mortgagor for recovery 
of his money from the mortgaged property. The 
sub-mortgage is extinguished by the payment of 
the mortgage debt by the mortgagor, if he has no 
notice or knowledge of the sub-mortgage, and acis. 
in good faith; similarly payments made under these 
circumstances towards the mortgage-debt to the 
mortgagee will reduce the same pro tento so far as 
the sub-mortgagee is concerned; but no payment 
made with notices or knowledge of the sub.mortgagee 
will discharge wholly or partially the mortgage-debt. 
due to the sub-mortgagee. Following these principles, 
a gub-mortgagee of property is entitled to ‘retain 
its possession against the original mortgagor until 
the amount due on the sub-mortgage is paid off, 
and he is not bound to seek his remedy against 
the original mortgagee. The sub-mortgagee cannot. 
get anything more than the amount due to the 
original mortgagee at the time when the mortgagor 
learns of the sub-mortgage.” _ _ 

In Papala Chakrapani Chetti v. Lachimi 


Achi (2) it was held that : 

“Where a mortgagor in ignorance of the existence. 
of a sub-mortgagee executes in substitution of the 
original mortgage, two mortgages covering two 
distinct portions of the property, whereby the ori- 
ginal mortgage is discharged the sub-mortgagee’s 
rights under his sub-mortgage are not affected by 
the two mortgages executed in substitution of the 
origina: mortgage.” , , 

Learned Counsel relied upon this decision. 
We are not called upon ia deciding this 
appeal to consider whether this decision is 
sound or not, the circumstances of the pre- 
sent case being quite different. It is to be 
noted however that in the course of their 
judgment Wallis, O. J. and Napier, J. obe 
served that; 

“In Matthewe v. Wallwyn (3) it was held that the 
only rights of a mortgagor without notice of the 
assignment are that the assignee holds subject to the 
account between him and the original mortgagee. 
This latter proposition was re-affirmed in Chambers. 
v. Gotdwin (4). This principle applies both to pay- 
ments made prior to the assignment and to those 
subsequent to it: vide Halsbury'’s Laws of England, 
Vol. 21, p. 179 and Dizon v. Winch (5) where the 
limits of the doctrine were considered.” 

In this connection we would refer further 
to the case in De Lisle v. Union Bank of 
Scotland (6). In that case which was decid- 
ed in the Court of Appeal in England 


(2) 35 M L J 309; 45 Ind. Cas. 769; A I R 1919 Mad, 


1082; (1918) M W N 249; 233ML T 300, 


(3) (1798) 31 E R 62; 4 Ves. Jur. 118. 
a (1804] $2 E R 600; 9 Ves. Jur. 254; TRR 


(5) (1900) 1 Oh. 736; 69 L J Oh. 465; 82 L T 437: 48 
W R612; 16 T L R 276, 

(6) (1914) 1 Oh, 22;83 LJ Oh, 166; 109 L T 727! 58 
SJ8;30TL RI 
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Phillimor, L. J. in the course of his judg- 
ment observes : 

“The transferee of a mortgage takes it on the foot- 
ing that the amount said to have been advanced 
on the security has been advanced, but with the 
knowledge that since the -creation of the mortgage 
the debt may have been reduced. Heis not bound 
by the true state of the account between mortgagor and 
mortgagee at the date of the mortgage, because the 
statement as to the original loan cannot be falsified; 
_but as to all transactions subsequent to the creation 
of the security he must take the accounts as they 
infact stand unless and until he protecta himself 
by giving notice to the mortgagor." 

It is further remarked in the same judg- 
ment that the assignee of the mortgagee 
rights must allow any repayment or any 
discharge made at any time after the exe- 
cution of the sub-mortgage until he protects 
himself by giving notice to the mortgagor. 
Now, in the present instance, the state of 
the .accounts shows that the sum due by the 
mortgagor under his mortgage is Rs. 450. 
Learned Counsei for the appellant conceded 
that if thissum had in fact been paid by 
the mortgagor to the mortgagee then his 
defence must fail. He has maintained how- 
ever that the learned Civil Judge in the 
lower Appellate Court having reached the 
conclusion that no payment was made 
under Jwala Singh’s decree the security 
subsisted in respect of the foll amount due 
under the subemortgage. In our judgment 
this argument is unsound. The sub-mort- 
gagee 1s bound by the state of the account. 
It cannot be disputed that the decree of 
October 28, 1922 fixed the state of the 
account between the mortgagor and the 
mortgagee. The decree fixing the state of 
the account isno doubt a compromise decree 
but it is nonetheless binding upon the par- 
ties. It creates equitable rights both for 
the mortgagor and the mortgagee and it is 
not permissible at this stage-in the absence 
of any allegations of fraud or collusion to 
go behind the decree and to examine the 
considerations which induced the parties to 
conclude the compromise. After the passing 
of the decree in 1922 there can be no doubt 
that the plaintiff would have been entitled 
to recover from tha mortgagee the morte 
gage property upon the payment of the 
decretal amount andin our view the fact 
_that the property is now in the possession 
of the subemortgagee does not alter the 
legal position. The amount due under the 
mortgage having been reduced. by payment 
or by decree the sub-mortgage security 
is pro tanto restricted, the sub-mortgagee 
having failed to give notice of the mortgage 
to the mortgagor. The learned Civil Judge 
has granted a decree of possession of the 
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property in suit conditional upon the pays 
ment of Rs. 450 tothe appellant. In our. 
judgment this decision is sound, ae 

We would observe in conclusion that in 
the sab-mortgage of 1913 Jwala Singh not 
only mortgaged his mortgagee rights under. 
Manohar Singh’s mortgage but other pro- 
perty also. This property has been auctioned . 
by- the appellant in execution of his decree 
in the year 1929, We have no information 
before us as to the amount realized by the 
sale of this property and accordingly whe« 
ther more than the sum of Rs. 450 is due 
under the sub-mortgage. In the result the 
appeal fails. The apeal is dismissed with 
coats. e 

S. Appeal dismissed, 
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MADRAS. HIGH COURT 
Special Bench 
December 5, 1839 - + ma 
Lraos, O. J. GENTLE AND KRISANASWAMI ~ 
IYENGAR, JJ. | na 
In the matter of Sei K. SRINIVASA RAO 
First GRADE PLEADER, COIMBATORE 


Legal practitioner—Professional misconduct 
Court having reason to believe that practitioner may 
have been guilty of professtonal misconduct—I? can 
allow proceedings to be dropped on agreement be- 
tween complainant and practitioner or on wish of 
complainant--Legal Practitioners Act (XVIII of 1879), 
s. 18—Appointment of tribunal to make enquiry— 
Approval of tribunal, if can be given ex post facto 
—Tribunal not validly constituted ~Acquiescence 
whether makes it lawful-High Court directing 
District Judge to enquire into charge of professional 
misconduct——District Judge, if has power under 
3. 3-A, Madras Civil Courts Act (IIE of 1873), to 
direct Additional District Judge to make enquiry 
without reference to High Court. 

Where the Court has reason to believe that a 
practitioner may have been guilty of professional 
misconduct it cannot: allow proceedings to be drop- 
ped as the result of an agreement between the 
complainant and the practitioner or even if the 
complainant without any. agreement does not wish 
to proceed withthe matter. s 

The Legal Practitioners Act in 6.13 contem- 
plates the High Court directing an inquiry before 
action is taken. The Court hae duties to perform 
under the Act and the first duty is to nominate a 
person or persons to hold the inquiry into the 
alleged misconduct. Unless the tribunal is con- 
stituted beforehand the inquiry, cannot be lawful. 
The suggestion that approval ofa tribunal may be 
given ex post facto is repugnant tothe spirit of the 
Act and the wording ofs. 13, 

If the tribunal which conducted the inquiry under 
s. 13 was not validly constituted acquiescence in 
the proceedings would not turn it intoa lawful 
tribunal, If illegal in its inception, illegal it would 
remain. 

There is nothing in the Legal Practitioners Act, 
which directs the District Judge to hold the in- 
quiry. The act leaves the matter entirely in the 
hands of the High Uourt. The High Gourt and 
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not the Act nominates the tribunal, Therefore, 
when the High Court directs a District Judge to 
hold an inquiry into a charge of professional mis- 
conduct the District Judge does not hold’ the in- 
quiry under the Act but under the order of the 
High Court. Before the District dudge can be 
allowed to pass on his duty to some one else there 
must be very clear authority for his action. The 
Madras Civil Oourts Act, 6. 3-A does not provide if, 
Where, therefore, the High Court directs the Dis- 
trict Judge to hold an enquiry into a charge of 
professional misconduct, he has no power of delega- 
tion and cannot direct the Additional District Judge 


to hold an enquiry without making a reference to 
the High Court, - 


Noticé under s. 13 (6) of the Legal Practi- 
tioners Act issued to Sri K. Srinivasa Rao, 
lst Grade Pleader, Coimbatore calling upon 
ths said Mr. K. Srinvasa Rao to show 
cause why he should not ba dealt with 
under disciplinary jurisdiction of the High 
Oourt for grossly improper conduct in the 
discharge of his profesional duty in that 
he acting-as Pleader for one G. Thimmappa 
in [.P;-No, 32 of 1926 on the file of the 
District, Court, Coimbitore (Iosolveney of 
one Balakrishna Mudaliar) received from 
the Official Receiver of Coimbatore two sums 
of money namely -Rs 2,223-7-2 and 
Rs, 2038-2-7 as dividends on April 10, 1930 
and August 11, 1931 respectively and 
kept the said Thimmappa ia ignorance 
without intimating to him of the fact of 
the receipt of the above sums; that he 
misappropriated the said sums for his 
own use and thereby rendered himself 
liable for professional misconduct under the 
provisions of the Legal Practitioners Act. 


The Advocate-General, in support of the 
notice. 


Mr, T. R. Venkatarama: Sastri for Mr, 
M. Krishna Bharati, for the Pleader. 


_ Leach, C. J.—The respondent is a Pleader 
practising in the Ooimbatore District. In 
February 1937 one G. Thimmappa a 
merchant residing and carrying on businesg 
in Bellary presented a petition to this. 
Qourt in which he charged the respondent 
with professional misconduct. The Oourt 
considered that thé charges made called for 
inquiry and passed an order directing the 
District Judge of Ooimbatore to hold the 
inquiry, the case falling within s, 13 of the 
Legal Practitioners Act. When the matter 
came before the District Judge the petitioner 
filed a statement in which he said that he 
was satisfied that the respondent, who had 
been „his Pleader for a considerable time, 
had not acted mala fide; and that his claim 
had been settled by the respondent and he 
wished to withdraw the petition. In the 
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circumstances the District Judge thought it 
unnecessary to proceed with the enquiry and 
submitted the record to this Oourt with his 
remarks. This Oourt considered that the 
District Judge should have preceeded with the 
enquiry, notwithstanding that ths petitioner. 
had expre:sed a desire to withdraw the petic 
tion. Where the Court has reason to believe 
that a practitioner may have been guilty 
of professional misconduct it cannot allow 
proceedings to be dropped as the result of 
an agreement between the complainant and 
the practitioner or evenif the complainant 
without any agreement does not wish to 
proceed with the matter. 


By an order dated March 7, 1939 the 
Court remanded the case to the District 
Judge with direction to proceed, Without 
reference to this Court the District Judge 
directed the Additional District Judge to 
hold tne inquiry, which he did, and his 
report is now before us. Mr. Venkatarama 
Sastri on behalf of the respondent has 
raised a preliminary objection. He says 
that inasmuch as the inquiry has been 
conducted not by the District Judge, who 
was diracted to hold tha inquiry, but by 
the Additional District Judge, it is unlawful 
and the Oourt cannot take action on it, 
In other words, he says that the District 
Judge, having been ordered to hold the 
inquiry, could not delegate his power to 
the Additional District Judge and that 
this Oourt is precluded from giving approval 
ex post facto to the inquiry conducted by 
the Additional District Judge. The learned 
Advocate-General has contended that if ` 
the Court is satisfied with the report it 
can take action on it. He has: also cone 
tended that the District Judge had full 
power by reason of s.deA of the Madras 
Civil Courts Act, 1873 to-transfer the matter 
to the Additional District Judge. Further 
he has said that inasmuch as the respons 
dent did not take objection tothe Additional 
District Judge holding the inquiry when 
the matter was in the District Court but 
appeared aod took part in the proceedings 
throughout he cannot now be allowed to 
raise objection. 


I. will deal first with the argument 
advanced by the learned Advocate-General 
that the finding of a tribunal of inquiry 
can be accepted notwithstanding with’ the 
tribunal was not appointed by the Oourt 
for the purpose, The opening clause of 
s. 13 of the Legal Practitioners Accis in 
these words: 

“The High Ooart may also, after such inquiry as 
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it. thinks fit, suspend or dismiss any Pléader or 
Mukhtar holding a certificate as aforesaid,” 

‘It is said that the words “after such 
inquiry as it thinks fit’ leave it open to 
the Court to give approval ex post facto. 
I am unable toaccept this argument. The 
Act contemplates the High Court directing 
, ah inquiry before action is. taken. The 
Court has duties to perform under the 
Act and the first duty is to nominate a 
person or persons tohold the inquiry into 
the alleged misconduct: Unless the tribunal 
is corstituted before hand the inquiry, in 
my opinion, cannot be lawful. I regard 
the suggestion that approval of a tribunal 
may be given ex post facto as being repugn- 
ant to the spirit of the act and the wording 
of s. 13. | 

The argument that because no objection 
was raised in the District Oourt to the 
Additional District Judge conducting the 
inquiry he cannot be allowed to raise the 
objection now is also one which I cannot 
accept. If.the tribunal which conducted 
the inquiry was not validity constituted 
acquiesence in the prcceedings would not 
turn it into a lawful tribunal, If illegal in 
its inception, illegal it would remain, 

The only argument which goes for 
sericus consideraticn is the~argument that 
s. 3-A of the Madras Civil: Courts Act give 
the District Judge power to direct the 
Additional District Judge to conduct the 


inquiry. That section reads as follows:— 
“When in the opinion of the High Court, the 
state of business pending before the Judge of 
‘any District Court (hereinafter called the District 
Judge) co requires, the Local Govt. may appoint one 
„or more Additional District Judges to that-Court for’ 


, - such period as they may deem necessary. 


-The Additional District Judges so appointed 


shall discharge all or any of the functions of the , 


District Judge, under this act or avy other lew 
~ forthe time being in force which the District Judge 
may assign to them, and, in-the discharge of those 
functions, they shall exercise the same powers as 
the District Judge.” 
„Therefore the Additional District Judge 
may lawfully deal with matters which come 
within the Province of the District Judge 
under ihe Act or any other law for the 
time being in force. The Civil Courts 
Act -only iefers to Civil Suits and appeals 
from Judges subordinate to the District 
Judge. The matter. now before us is 
neither a suitmor an appeal. The learned 
Advccate-General has, however, sald that 
the present case falls within the words “or 
any oiher law for the time being in force.” 
I consider that the Legislature had here 
in minds acts such as the Indian Oompanies 


Act, the Indian Divorce Act and, the. 
Succession Act, which confer upon the- 
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District Judge jurisdiction in specified 
matters. If there were aclause in the Legal 
Practitioners Act which directed the District 
Judge to hold the inquiry in a case like 
the present one he certainly would have 
power under s. 3-A of the Madras Civil 
Courts Act to assign the inquiry to the- 
Additional District Judge, but there. is 
nothing in the Legal -Practitioners Act 
which directs the District Judge to hold the. 
inquiry. ‘The act leavesthematter entirely. 
in the hands of the High Ccurt. The High- 
Court and not the Act nominates the. 
tribunal. Therefore when the High- Court 
directa a District Judge to hold ah inquiry ` 
into a charge of professional misconduct ` 
the District Judge does not hold the inquiry 
under the Act but under the order of — 
the High Court, Befcre the District Judge . 
can be allowed to pass on his duty to 
some one elee there must be very clear 
authority for his action. Certainly the 
Madras Civil Courts Act dces not provide it. 
In my opinion, the District Judge having ` 
been directed by this Oourt to hold the 
inquiry he had no power of delegation. 
No doubt he thought that he had authority 
under s. 3-A of the Madras Oivil Courts Act 
to transfer tLe duty to the Additional District 
Judge, but I consider that in so doing he 
erred. It would have been ‘a different 
matter if he had received to sanction of 
this Court before land but he directed the ` 
Additicnal District Judge to hold the inquiry _ 
without making any reference to this ` 
Court, 

It follows from what I have said that 


I am not prepared to read s. 3-A of the 


Madras Civil Courts Act in the way suggest. 
ed by the learned Advocate-General and ` 
I feel bound to uphold the preliminary 
objection raised on behalf of the respondent. - 
The findings of the Additional District 
Judge will be set aside and ‘the District - 
Judge directed to hold a fresh inquiry. 
into the allegations made against the- 
respcndent and present his own report to . 
this Court in due course. In order to 
prevent any misunderstanding I would add 
that this Court has not considered the - 
findings of the Additional District Judge: 
and will deal with the charges against 
the respondent-merely on the report of- 
the District Judge when it is submitted. 
- Gentle, J—1 agree. a oes 
Krishnaswami lyengar, J.—I agree. ` 


N.B, Order accordingly. ~ 


ee 
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ALLAHABAD HIGH COURT 
First Appeal No. 117 of 1935 
September 5, 1939 
IqpaLt AHMAD AND BasPal, JJ. 
Chaubey MANGAN LAL—PLAINTIPE — 
APPELLANT 

: VETSUS ` 

Chaubey BRAHM DUTT AND ANOTaRR 
DEFENDANTS —RBESPONDENTS 

Agra Pre-emption Act (XT of 1922), 8. 4, els. (1) 
and (T)—Resumed muafi-holder, whether a co-sharer 
—His status. 

The resumed muafi-holder of specific plots of land 
with specific Govt. revenue ina village, without 
the right of having any interest in the joint lands 
of the mahal or the administration of its affairs 
is not on the same footing as aco-sharer and his 
status is inno case better than that of a petty 
proprietor without the right of having any interest in 
the joint lands of the mahal or in the administration 
of its affairs, 122 Ind. Cas, 178 (l) and 170 Ind, Cas, 
769 (2), distinguished. 

F, A, from the decision of the Additional 
Sub-Judge, Agra, dated October 9, 1931. 


Messrs. G. S. Pathak, Kamta Prasad and 
Shiv Charan Lal, for the Appellant. 
Mr. M. L. Chaturvedi, for the Respondents. 


Bajpai, J.—This is an appeal by Chaubey 
Mangan Lal whose claim for pre-emption 
has been dismissed by the learned Addi- 
tional Oivil Judge of Agra. Defendant 
No. 2, Chaubey Gulzari Lal, sold certain 
zamindari property specitied at the foot 
of the plaint to Ohaubey Brahm Dutt, 
defendant No. 1, and the plaintiff Ohaubey 
Mangan Lal alleged that he. was a co» 
sharer in Mauza Ohandarpurt where the 
property sold was situate and that hig 
name was recorded inthe khewat. Defen- 
dant No. 1 was said to be a stranger. It 
is not necessary for the’ purposes of 
the present appeal to go into the other 
allegations of the plaintiff or to discuss 
the various 
statement excepting one, namely, that the 
plaintiff was not a Co-sharer in Mauza 
Ohandarpur as required by the Agra Pree 
emption Act and that at the most he could 
be called a petty proprietor of only parti» 
cular plots, For that reason the defendant 
vendee alleged that the plaintiff was- not 
entitled to maintain the suit. The Oourt 
below has upheld this contention of the 
defendant and has dismissed the plaiatiff’s 
suit, In appeal before us, it is contended 
that the view taken by the Court below is 
incorrect. Twodocuments are relevant for 
the decision of this issue. The first docu- 
ment is the wajibeul-arz of the village 
_ prepared in 1285 Fasli and printed at 
p. 17 of our record, and the second oneis 
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the khewat for the same year waich has , 
not been printed but a typed copy of which’ : 
has been supplied to us. ea 

Before we discuss the evidentiary value 
of these two documents, it is necessary to ° 
refer: to certain provisicns..of the Agra 
Presemption Act. There is no doubt that ~ 
on the sale of a share of zamindariif any | 
wajib-ul-arz prepared prior to the com- 
mencement of the Act records a custom; 
contract or declaration recognizing or dece 
laring a right of pre-emption, then a right 
of preemption shall be desmsd to exist” 
and under 3.12 of the Aci co sharers in: 
the mahal in which the property is situate- 
and co-sharers in the village will have the 
right to preempt. Under s. 4, cl. (1) 
‘‘co-anarer” means 

“any person, other than a petty proprietor, entitled 
as proprietor to any share or part in a mahal or 
village whether his name is or is not recorded in the 
register of proprietors,” 
and under s.4, cl, (7) “petty proprietor” 
means 

“the proprietor of a specific plot of land ina mahal, ` 
who as such is not entitled to any interest in the 
joint lands of the mahal, or to take part in thead- - 
ministration of its affairs.” - 


S 

It is thus clear that every person who is - 
entitled as proprietor to a share or partin 
a mahal or village will have the rigat to- 
preempt unless he is only a petty pro- 
prietor aud as sach petty proprietor is not 
entitled to any interest in the joint lands 
of the mahal or to take part in the adminis- 
tration of its affairs, his proprietary 
right extending only over specific plots of ` 
land in the mahal, Tne question that we 
have got to decide is whether the plaintiff’ 
is a mere petty proprietor as held by the: 
Court below within the meaning of cl, (7) 
of s. 4 or whether he is a co-sharer within | 
the meaning of cl, (1) of s. 4, Now we' 
come to a discussion of the two documents 
mentioned in an earlier portion of our' 
judgment. The wajib-uleare which is’ 
printed at p.17 of our record consists of 
four chapters. Obapter I relates to the’ 
nature of the mahal and property and 
customs, Ohapter II, deals with the rights‘ 
of share-holders inter se on the basis‘ of 
custom and agreement. Oaapter [II re- 
lates tothe rignts of under- proprietors and 
tne fourth deals with the rights of tenants 
in general. Itia clear that the under-pro- 
prietors are relegated to Onap. [II and their 
rights are mentioned in a chapter of its 
owa. Atthis stage we might mention that 
it is common ground that the plaiatic is: 
the son of Genda Lal and is entered ia the! 
khewat against Serial No. 3 under the 
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heading of resumed muafi-holders. His 
proprietary interest extends over 14 bighas 
8 biswas of land with a Gcvt. revenue of 
Rs, 15-13-3, 

From the wajib-ul-arz it appears that 
there is no joint land in which the plaintiff 
might be considered to have any interest, 
The khewat dces not speak of any shamilat 
land. Our altention was not drawn by 
learned Crunsel for the appellant to any 
Piece of evidence frcm which we could 
infer that the plaintiff was entitled to any 


` interest in the joint lands of the mahal. 


All that.was argued was that he was entitled 
to take part—in the administration of its 
affairs. A reference to the wajib-ul arz 
shows that in the case of the appointment 
of a patwari which cccurs under Ohap. I 
a patwari is appointed with the consent 
of co-sharers (hissedaran}. When we 
-come tothe custom as regards the distri- 
-bution of profits we see ‘tbat a provision 
is made that the lamtardar shall distribute 
the profits aiter payment of Govt. revenue 
and village expenses to the hissedar in 
accordance with the share entered in the 
khewat. When we ccme to the custom 
regarding the appointment of the lambar- 
dar, we find that when the lamtardar dies 
the new lambardar is to be appointed 
with the corcsert of the hissedar. The 
translation of the wajib-ul-arz on our record 
is nct very accurate. At several places 
where the original wajtb-ul-arz speaks cnly 
of hissedar in tke singular the translation 
is “co-sharers i in the plura!, Under Chap. II, 


para. 4 we have’ the usages relating to the. 


management of culturable fallow lands and 
of tights appertaining thereto and the pro» 
vision is that the “management in respect 
of cultura ble fallow land is made through 


lambardar in consultation with the co- 


` sbarer” and the same is to be found when we 


deal with the responsibilities of co sharers | 


regarding village expenses. Here too, it 


is provided that the village expenses are 


incurred i in the following way through the 
lambardar that credit is allowed by the 
hissédar in proporticn to his share entered 
in the khewat. It is not necessary to pursue 
this pcint any further. The matter is made 
clear beycnd any doubt when we come to 
para. 13 of Chap. II where a reference is 
made to the custom regarding tle right 
of pre-emption, The provision there is that 
“if any co-sharer wants to dispose of his 
' property, he should transfer it first to the 
. next corsharer (hissedar sant).” The 
accurate translation would probably be the 
second coesharer. 
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We have dealt at some length with the 
wajib-ul-are because the prcprietors were 
really two in 1785 Fasli, namely, Ram Das, 
son cf Nand Kishrre, and Mst, Kokla, wife 
of Mul Chand, a predeceased son of Nand 
Kishore. The entire wajib-ul-arz is so 
worded that there is a mention of lambardar 
and ccesharer. ‘This shows that there 
were only- two co-sharers in the villages 
and the rights of only these two co-sharers 
were being discussed in the wajib-ul-arg . 
and the appointment of the patwari and the 
lambardar also rested on that basis. It is 
thus evident that the above two proprietors 
alone had a right in the administration 
of village affairs. The plaintifi’s pre- 
decessor is a resumed muafi-holder and 
when we come to Chap. III which deals 
with the rights of under-proprietora—the 
expression in the vernacular is kabizan 
mathat—it is said that there is no muafi 
land but there are two resumed muafi 
holdings one of them being that of the 
predecessor of the present plaintiff, and 
thers is cne provision here which runs 
counter tothe provision in the Case of pro- 
prietore, As we mentioned before a right 
of preemption is given to the hissedar sani 
if ome coesharer wants to dispose of his 
property, but in the case of resumed muafi 
the prcprielors have got all sorts of powers 
of transfer. They seem to be on a different 
level from a “co-sharer.” 


We have made it clear from what we 
have said above that the plaintiff or his 
predecessor had no interest in the joint 
lands of the mahal and we have. been 
endeavouring to show that the plaintiff or 
his predecessor were not entitled to take 
part in the administration of its affairs, 
The plaintiff could not have any hand in the ` 
appointment of the patwarz or the appoint-. 
ment of the lambardar, nor could he have 
been asked to pay the village expenses, It 
is however argued strenuously that the 
liability to pay Govt. revenue was joint 
and that fact, according to the appellant, 
is enough to take the plaintiff out of the, 
category of such petty proprietors who are 
not entitled to preempt. It is said that 
that in itself is taking part in the adminis- 
tration of the affairs cf the mahal. Our 
attention in this connection is drawn to the 
khewat of 1285 Fasli where the Goyt. 
revenue of the resumed muafi land and 
of the ordinary zamindari is lumped up at, 
the bottom and the contention is that that 
is an important circumstance. in order. to 
decide the crucial point whether the plaine 
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tiff has aright to take part in the adminis- 


tration of the affairs of the mahal. 
Our attention has been drawn to Sheo 
Balak Ram v. Mathura Prasad (1) and 


Prahlad Prasad v. Chameli Kuar (2). In. 


these two cases the plaintif was held entitled 
to preempt, but a reference to the facts 
of the two cases will show that the liability 
to pay Govt. revenue jointly was not the 
deciding factor and the history of the title 
of the plaintiffs was traced and it became 
abundantly clear that the predecessors of 
the plaintiffs in the two cases were co" 
sharers in the strict sense of the term. It 
is no doubt true that in certain places the 
learned Chief Justice Sir Shah Muhammad 


Sulaiman said that it might be necessary” 


to find out whether a person takes part 
in the administration of the affairs of the 
mahal if the liability to pay Govt. revenue 
is joint. On behalf of the respondents, our 
attention was drawn to a decision of their 
Lordships of the Privy Council in Ramjimal 
v. Riazud Din (3) and to a decision of a 
Bench of this Court in Munna Lal v. Baha- 
dur Lal (4). There is nothing of importance 
in the Privy Council case which might have 
a bearing so far as the point under dis- 
cussion is concerned; but the dictum of 
two learned Judges of this Court in Munna 
Lal v. Bahadur Lal (4) is undoubtedly to 
the effect that the joint responsibility of 
revenue is not at all a relevant factor in 
deciding the sta us of a co-sharer. It is 
not necessary. for us to commit ourselves 
to this latter view because we have shown 
above that the entire scheme of the wajib- 
ul-earz points unhesitatingly to the cons 
clusion that the resumed mua/fi-holder was 
not to be on the same footing as a co-sharer 
and that his status was in no case better 
than that of a petty proprietor without the 
right of having any interest in the joint 
lands of .the mahal or in the administra- 
tion of its affairs. The khewat also shows 
that the 20 biswas were all entered against 
Ram Das and Mst. Kokla and they alone 
had management of the unculturable land, 
The two khewats of resumed muafi-holders 
related only to specific picts of iland with 
specific Govt. revenue entered against them. 
We have given the case our anxious con- 
sideration and we have come to the con- 


(1) (1930) A LJ 348; 122 Ind. Oas. 178; AI R 
1930 All. 117; Ind. Rul. (1930) All. 210; l4 R D 102. 

(2) (1937) A L J 75l; 170 Ind. Cas. 769; AI R1937 
All. 529; 10 R A 203, 1937A LR 774: 

' (3) (1935) A L J 973: 157 Ind. Oes. 423. A-IR 1985 
PO 189: E RPC 30; 1995 O L R 511; 1935 A L 


-~ (4) 1939) A LJ 337. 
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clusion that the view taken-by the Court 
- below is correct. We accordingly dismiss 
‘this appeal with costs; - 


D. Appeal dismissed, 
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RANGOON HIGH COURT 
Orimina] Revision No, 774-A of 1939 
October 25, 1939 
MosEty, J. 

Tag KING—ProsgovTor 
versus 


MAUNG KYI NYO —RESPONDENT 

Criminal Procedure Code (Act V of 1898), s, 106— 
Expression “offences involving breach of peace,” mean- 
ing—Conviction of accused under s. 294, Penal Code 
Sieh XLV of 1860)—Order under s. 106, ‘when can be 
ma 

The expression “offences involving a breach of the 
peace” in s. 106, Criminal P.O, means offences in 
which the commission of a breach of the peace isa 
necessary ingredient, or offence the commission of 
which has actually led toa breach of the peace 
(irrespective of the party by which that breach is 
committed). It is impossible to construe the word 
‘involve’ as equivalent tothe words ‘likely to lead 
to.” The mere tse of abusive language ina public 
place is not of itself a breach of the peace, though 
of course it is likely to Jead to one. Itis not one of 
the offences affecting the public tranquillity mention- 
ed ins. 105. The words “breach of the public peace" 
have not only in popular nsige but in law, the 
significance of a disturbance of the peace by some- 
thing more than mere abusive or obscene words, that 
is to say, by resort, if not to actual violence, to threats 
of it. In other words, the word ‘peace’ ig used asa 
synonym for security rather than for tranquillity. 
Where therefore an accused person is convicted of 
an offence under s. 294, I. P.O., an order unders, 106 
cannot be made unless there is a finding that active 
criminal intimidation or assault, etc, have actually 
occurred in consequence of the obscene abuse. 

[Oase-law discussed.) 


Mr. E. W. Lambert, Government-Advo- 
cate, for the King. 


Order. — The respondent was convicted 
of the offence of using obscene words to 
the annoyance of others in a public road, 
an Offence under s. 294, I. P. O. and 
was sentenced to a sentence of fine, it 
was also ordered that he entered into a 
bond under s. 106, Criminal P. O., to keep 
the peace for six months, The case "has been 
taken up on revision of this Court’s own 
motion in order to consider the legality 
of the order to enter into a bond, Bece 
tion 106, Criminal P, 0., is as follows: 

“Whenever any person accused of any off-nce 
punishable under Ohap. VIII, I. P. O., (other 
than an offence punishable under s 143, s. 149, 
s. 153-A or s. 154 thereof) or of assault or other 
offence involving a breach of ths peace, or of abet- 
ting the game, or any person ‘accused of commit» 
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and such Court is of opinion that 
in is necessary. to require such person to-execute 
a bond for keeping the peace, such Oourt may... . 
order him to execute a bond. . .” ; 

Section 106 of the Code of 1882 enabled 
bonds to he taken 


“whenever any person accused of rioting, assault or 
other breach of the peace, or abetting the seme or 
assembling. armed men, or.taking other unlawful 


‘measures with the evident intention of committing 


... thé peace” 


the same, or any person accused of criminal inti- 
midation by thereatening injury to person or property 


'is convicted of such offence.” 


Section 106 of the Code- of 1898 is similar 
to s. 106 of the Code of 1889 except that 
for the words “other breach of the 
peace”. the words “involving a breach of 
are substituted. The words 
‘involving .a- breach of the peace” and the 
expression “breach of the peace” itself have 


. been the subject of numerous and conflicts 


_ i 


+ 
~ 


. other offence, shall be punished. 


‘provocation to, 


-ing decisions. The words themselves are 
- .Vague and susceptible of more than one 
- Interpretaticn. 


The matter bas been dealt 
with in four old rulings of the Ohief Court 
of Lower Burma and of the Ocurt of 
tke Judicial Commissioner, Upper Burma, 
all under the Code of 189%. In Crown v. 
Wet Taung (1) the question wae considered 
whether a person convicted cf an offence 


'. under s. 504, I. P, O., could be ordered to 
‘ikeep the peace under s. J06, Orjminal 
| i P..0. Section 505, I. P. O.. saya that 


“whoever intentionally insults, and thereby gives 
! i any person intending or knowing 
it to be likely that such provocation will cause 


him to break the public peace, or to commit any 


It was said in Crown v. Wet Taung (1) 


‘that such an offence may, but does not 
- necessarily, involve a breach of the peace 


and that even if a breach of the peace 
occurs, it is not the person accused under 
s. 504, I, P.O. who is guilty of it. Ido not 
think that the question by which party the 
breach of the peace is caused is material 
in considering whether a person convicted 
under s. 504, J, P.O, can be ordered to give 
a bond under s. 106, Criminal P, O. In 
fact I am of the opinion that the word “in- 
volve” was expressly used with that con- 
sideration in view. I note that in In re 
Kuppa -Reddiar (2) the same view as in 


<> Crown v. Wet Taung (1) was taken, and it 
-was sald that it is of 


the essence of the 
offences specified in 6, 106 that in com- 
mitting the offence of which the offender 
is found guilty he necessarily has also 
broken the peace. Crown v. Wet Taung (1) 


(Q)1LB R 962. 
. , 42) 47 M 846; 81 Ind. Cae, 920; A IR 1924 Mad. 808; 
25 Cr. L J 1096; 47M L J 238: 20 L W 481. 
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aa 
was briefly followed in King-Empero 
V. Ma Hla Bon (3) a case where a bond hae 
been ordered on a conviction under 8. 294 
I, P. O. It was eaid there that obscene 
abuse does not necessarily involve a breact 
cf the peace. In King-Hmperor v. Ni Kur 
Ya (4) Irwin, J. who had been a member o) 
the Bench which decided Crown v. We. 
Taung (1) discriminated an offence undey 
s. 294 from one under s. 501 and said thai 
uttering obscene abuse in a public place 
to the annoyance of others could amcunt tc 
a breach of the peace if there was a- find: 
ing to that effect, He was of the opinior 
that the public peace could be broken by 
angry words as well as by blows or’ deeds 
An older ruling Queen:Empress v. Nga So Pe 
(5) to the opposite effect was not referred to. 


Chapter VIII, I. P. ©. allnded to. in 
s. 106, deals with certain offences. against 
the public tranquillity, namely, unlawfu) 
assembly and rioting and offences connected 
therewith, and also affray. , Section 294 
occurs in Ohap. XIV. The expression 
“offences involving a breach of the peace” 
in my opinion, means offences in which-the 
commission of a breach of the peace isa 
necessary ingredient, or offence the come 
mission of which has actually led toa 
breach of the peace (irrespective cf the 
party by which that breach is committed). 
This Inete, isthe view taken in Jib Lal 
Gir v. Jog Mohan Gir (4). This has heen 
followed by the Ca‘cutta High Court in a 
series of cases, the last of which is Abdul 
Gafur v. Mohamed Mirza (7), Jib Lal Gir 
v. Jog Mohan Gir (6) was under the Oode 


of 1898, and it was therefore also held there 


that a breach of the peace would be involved 
if unlawful acts were done with the evident 
intention of committing an offence involve 
ing a breach of the peace. The change in 
the Code has, I think, been overlooked in 
some of the subsequent cases, and it was 
held in Abdul Gafur v. Mohamed Mirza (7), 
for example; that “offences involving a 
breach of the peace” include not only offences 
in which a breach of the peace is an 
essential element and in which a breach 
of the peace has actually occurred,’ but 
include also cases of offences in whith an 
evident intention to commit a breach of 
the peace is expressly found. I do not 


(3) 2L BR 195, 
(4)1UBR4:10r.LJ 555. 
(E) (1893-1900) L B R 50, 


(6) 26 C 576. N 
(7) 59 O 6F9; 134 Ind. Cas. 1187; A IR 1981 Cal 
645; (1931) Cr. Cas. 845; 33 Cr. L J $2;35 O W N1150; 


Ind. Rul, (1932) Oal. 6 3° S 
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think that such a construction is possible 
under the present reading of s. 106. 

In Emperor v. Manik Rai (8) Sir George 
Knox, J., held that the words “involving a 
breach of the peace” mean not only offences 
which necessarily involve a breach of the 
peace, or in which a breach of the peace 
forms an ingredient, but include such an 
offence as in common knowledge is 
ordinarily or probably the occasion of a 
breach of the peace. It was said that the 
word ‘involve’ connotes the inclusion, not 
only of a necessary, but also of a probable 
feature, circumstance, antecedent condition 
or consequence, To my mind it is impose 
sible to construe the word ‘involve’ as 


equivalent to the words ‘likely to lead to.’ 


Tt was also said that the object of s. 106 
was to prevent breaches of the peece taking 
place, and not merely to follow up breaches 
of the peace which had already taken place. 
. But that will not justify a more extended 
construction of the meaning of the expres- 
sion than the words themselves allow. In 
Emperor v. Yacoob Sayed Lallamian (9) 
Heaton, J., said that the expression ‘offences 
involving a breach of the peace” covered 
two classes of cases. The first class, he 
said, is where a breach of the peace in 
fact hag occurred. The other class is where 
the definition of the offence involves a 
breach of the peace, asit does im one of 
the two classes of cases which occur under 
s.10!,. that is the class of case where the 
insult is perpetrated with the intention or 
= knowledge that it is likely to give provoca- 
tion which will cause another person to 
break the public peace. In cther words, it 
was said that an offence involving a breach 
of the peace was identical with an offence 
“intended or known to be likely to give 
provocation which 
person to break the peace.” If so, there 
would seem to be no reason for the differen- 
tiation in the language of 8. 504, I. P. O. 
and s 106, Oriminal P.O, Heaton, J., also 
remarked that it was a possible view that a 
breach of the peace could be constituted by 
words without being necessary to come to 
the infliction of blows, or that the mere use 
of language, if it is violent enough, is a 
breach of the peace. This view was tenta- 
tively approved in an Allahabad case, Raja 
Ram v. Emperor, 37 Cr. L, J. 385 (10), where 


(8) 33 A 771; 11 Ind. Cas. 589:8 A L J 920. 

(9) 43 B 554; 51 Ind. Cas. 783; A IR 1919 Bom. 150; 
90 Or. L J 543; 21 Bom. L R 270. 

(10) 37 Cr. L J 385; 160 Ind. Cas. 1088; A I R 1936 
All, 140; (1938; Cr. Cas. 139; (1936) A L J 82; 1936 A 
L R 224 (2); 8R A 709. 
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it was said that using abusive language 
and being generally disorderly at a Rail way 
Station might amount to a breach of the 
peace. 

_ I think that the correct view was taken 
in Sadho Ram V., Emperor (11), where it was 
said that an offence under s, 504 involves 
only an intention to provoke a preach of the 
public peace, or knowledge that the pro- 
vocation given is likely to cause such a 
breach, an] that such an offence is not one 
involving a breach of the peace; and in 
Abdulla v. Emperor (12), where it was held 
that an offence under s. 297 (trespassing on 
burial places) was not an offence involving 
a breach of the peace, as such breach was 
not an ingredient in the offence, nor ha 
any breach of the peace actually taken 
place. I would hold then that the words 
“involving a breach of the peace’ denote 
offences where either a breach of the peace 
was a necessary ingredient in the offence 
committed, or where a breach of the peace 
has actually been committed during the 
course of the commission of ths offence by 
ope party or the other. I donot think that the 
mere use of abusive language ina public 
place is of itself a breach of the peace, 
though of course it is likely to lead to one. 
It is not one of the offences affecting the 
public tranquillity mentioned in s. 103. The 
section itself provides for c.ses where 
threatening words amount to criminal ins 
timidation, or where threatening gestures 
amount to an assault. In my opinion te 
words “breach of the pitblic peace” have not 
only in popular usage but in law, the signi» 
ficance of a disturbance of the peace by 
something more than mere abusive Or 
obszene words, that is to say, by resort, if 
not to actual violence, to threats of it. In 
other words, the word ‘peace’ I consider is 
used as a synonym for security rather than 
for tranquillity. I would hold that where an 
accused person is convicted of an offence 
under s. 294, an order under s. 106 cannot 
be made unless there is a finding that active 
criminal intimidation or assault, etc., have 
actually occurred in consequence of the 
obscene abuse. 

In the present case it would appear that 
the respondent might have been convicted 
of criminal intimidation as well as of the 
use of obscence language, though he was 
not charged with it. For this reason, a8 this 
revision was initiated by tbis Conrt on its 

(11) 7 Luck 573; 135 Ind. Oas. 691; A I R 1932 Oudh 
33; (1932) Or. Cas, 65; 33 Cr. L J 193;8O W N 1238; 


Ind. Rul. (1932) Oudh 51. 
(12) 2'1, 279; 63 Ind. Cas, 869; A IR 1921 Lab, 96; 


93 P L R 1921, 


152 


‘own motion, on the principle enunciated 
in King-Emperor v. Tha Byaw (13), there 
will be no interference with the order of the 
lower Court. 


s. Order accordingly. 
(13)4L BR 315:90r, LJ 15. 


i 





ALLAHABAD HIGH COURT 
Second Appeal No. 316 of 1937 
October 25, 1939 
BENNET AND VARMA, JJ. 

DALJIT SINGH— DEFENDANT— ÅPPRLLANT 
VveETSU 8 
 HARKISHAN LALSAH anp BROS.— . 
PLAINTIFF AND OTHERS—DeFENDANTS— 
RESPONDENTS 

Principal and surety—Limitation—Time against 
surety, when runs— Surety guaranteeing payment 
of- -money due on mortgage if same is not realized 
from mortgaged property—Limitation against eurety, 
when runs—Deed—Construction —Surety bond— 
Surety guaranteeing payment due on mortgage— 
Interest on that amount also held tncluded— Hindu 
Law- Debis—Father—Surety debt—Liability of son— 
Pious obligation. j 

The question as to when time began to ran, so 
far as the surety is concerned, has to be decided 
on the terms of the contract of guarantee in each 


` Case, 


Where the undertaking given by the surety to 
the mortgagee is that if the latter's money is not 
realized fromthe property mortgaged by the mort- 
gagors, then the mortgagee would be entitled to 
realize the money, from the surety. The clear inten- 
tion of the parties is that the mortgagee is first to 
proceed against themortgaged property and is to 
take avery step that could be taken against it to 
realize his money, and that itis only when he 
fails to realize the whole amount due to him from 
the mortgaged property that he is to proceed against 
the surety. 

Where the contract of guarantee for payment of 
amount advanced on mortgage runs: “if your 
money is not realized from the ssid mortgaged 
property...... -....... then you shall be- entitled to 
realize your money, from my person and property,” 
the phrase ‘your money’ means, ‘whatever ig due to 
you’ which includes interest on the principal amount 
of the mortgage. 

Under the Mitakshsra the son is liable to pay 
the debt incurred by the father. as the result of 
being a surety for payment ofmoney lent and for 
delivery of goods. This liability ofthe son, how- 
ever, ia not higher than the pious obligation that 
rests on him for the payment of his father's perso- 
nal debts, and is limited to hia interest inthe joint 
family property. 


S. A. from the decision of the Dis- 
Te Judge, Kumaun, dated October 27, 
1936. 


Mr. B. L. Dave, for the Appellant. 
Mr. A. Sanyal, for the Respondents. 


Varma, J.—The appellant Daljit Singh 
was defendant No. 4 in the suit which 
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was for the enforcement ofa simple morte 
gage dated October 27, 1922 executed by 
defendants Nos, 1 to 3 in lieu of an advance 
of Rs. 922-&0 in favour of the plaintiff 
firm. The mortgagors, defendants Nos. 1 to 
3, did not contest the suit. The appellant 
contested if on various grounds. The 
Courts below have decreed it and have 
provided in the decree that it shall be 


. executed against tte mortgagors and the 


mortgaged property in the first instance 
and that if the whole of the amount due to 
the plaintiff firm is not realized by sale of 
the mortgaged property, 

“whatever amount remains due after the sale of 
the mortgaged property shall be recovered from the 


property of Daljit Singh, defendant, to the extent 
of Rs, $22-8-0."" 


As stated above, the mortgage deed in 
suit was executed on October 27, -1922, 
On the same day Tilok Singh, father of the 
appellant, executed a deed in favour of the 
mortgagee in these terms: 

“I Tilok Singh ....... execute this surety deed 
in favour of you, Lala Harkishan Lal Sah and 
brothers.. ...to the effect that since Har Singh 
eos... had mortgaged with ‘you........ together 
with house and all his rights and interest if your 
Money is not realized from the said mortgaged 
property ..........then you shal] be entitled to reae 
lize your money, Rs. 922-8-0, from my person and 
property ard I shall have no objection to it, I have 


therefore executed this deed of surety in order that 
it may serve as evidences.” 


No specific property belonging to Tilck 
Singh was anywhere mentioned in this 
deed and there is nathing to show that any 
charge was creafed on any property. This 
deed was registered. Tilok Singh is dead 
and bis son, the appellant, has been im- 
pleaded by the plaintiff as a defendant on 
the allegation that he is liable to fulfi] the 
obligation incurred by his father. The 
mortgage deed fixed a term of one year for 
payment, The suit was instituted on 
October £0, 1935. The Courts were closed 
from October 27 to 29, 1935 on account of 
Diwali, and so the suit was within 12 
years from October 27, 1923 when the period 
of cone year fixed in the mortgage deed 
for payment expired. 

The first point raised on behalf of the 
appellant is that the suit against him was 
barred by time. Ft ls argued that no charge 
having been created by Tilok Singh on any 
specific property, it was only a personal 
liability that was incurred by him. The 
learned Judge in the lower Appellate Court 
has accepted this contention of the appel- 
lant, and in our opinion his decision on 
this point is correct. But from that it does 
met follow that the contention of the 
appellant that time began torun sofar as 
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he was concerned from October 27, 1923 
and that the suit should have been brought 
within six years from that date, is correct. 
The question as to when time began to 
run, so far as the surety was concerned, 
has to be decided on the terms of the 
contract of guarantee in each case, The 
undertaking given by Tilok Singh to the 
mortgagee was that if the latter's money 
was not realized from the property mort- 
gaged by the mortgagcrs, then the mort- 
gagee would be entitled to realize his 
money Rs. 922-80 from the surety. It 
seems to us that the clear intention of the 
parties was that the mortgagee was first to 
proceed against the mortgaged property 
and was totake every step that could be 
taken against it to realize his money, and 
that it was only when he failed to realize 
the whole amount due to Lim frm the 
mortgaged property that he was to proceed 
against the surety. That being so, the 
argument that the suit against the surety 
had to be bronght within six years from 
October 27, 1923 cannot be accepted. We 
hold therefore that the suit was not barred 
by time as against the appellant 

Next, it has, somewhat inconsistently 
with the firat argument, been urged that 
the suit against the appellant is premature. 
In our opinion, this argument is without 
force, Section 128, Contract Act provides 
that the liability of the surety is co» 
extensive with that of the principal debtor 
unless it is ctherwise provided by the 
contract. Here there is no contract to the 
contrary, That being so, the plaintiff firm 
was justified in impleading the surety also 
in the suit which it brought against the 
principal debtors. As mentioned above, the 
decree passed by the Couris below provides 
that the property mortgaged by the principal 
debtors shal] be sold first, and that if the 
whole of the ‘amount due to the decree- 
holder is not satisfied the decree shall be 
‘executed against the property of Daljit 
Singh tothe extent of Rs, 922-80, Thus, 
the appellant’s interests have been fully 
safeguarded. l 

The next point raised by the learned 
Counsel for the appellant is that under the 
deed executed by Tilok Singh hehad under- 
taken to pay to the mortgagee the principal 
money alone and no interest, He urges 
that the present claim being for the ree 
: covery ofa sum of Rs. 2,173-13-9, which 
includes interest, the Courts below were 
not right in passing a decree in the terms 
in which they have done and that it should 
-be made clear that the appellant is not 
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liable to pay any interest whatsoever. The 
atgument is thatif the mortgaged property 
fetches more than Rs. 922-8-0 the appellant 
should not be called upon to pay anything 
at all, and that it is only when the 
property fetches less than Rs. 9228-0 that 
he can be called upon to make good the 
deficiency to make up Rs. 922-&0. In our 
opinion, this argument is not well-founded, 
The words used in the deed executed by 
Tilok Singh are: ‘If your money is not 
The phrase ‘your money’ 
means, ‘whatever is due to you’ That 
includes interest, It seems to us that what 
the deed means is this; that if the mortgagee 
was not able to realize the whole amount 
due to him from the mortgaged property, 
then in that case Tilok Singh would be 
liable to make good the deficiency to the 
extent of Rs. 922-8-0. Accordingly, we 
hold that this argument put’ forward 
on behalf of the appellant is also without 
force, 

The last point urged is that the appel- 
lant cannot under the law be made liable 
personally for the liability undertaken by 
his deceased father and that it should have 
been made clear inthe decree that he was 
liable only to the extent of the joint family 
property in his hands. In our opinion, tbis 
contention is correct. Under the Mitakshara 
the son is liable to pay the debt incurred 
by the father as the result of being a surety 
for payment of money lent and for delievery 
of goods. This liability of the son however 
is not highter than the pious obligation that 
rests on him for the payment of his father’s 
personal debts, and is limited to his intee 
rest in the joint family property. No authe 
rity to the contrary has been shown to us 
by learned Counsel for the plaintif-respon- 
dents, In the result we dismiss the appeal 
with costs, subject to the direction that it 
shall be made clear in the decree that if 
it has to be executed only against such 
joint family property, if any, as he may be 
found pcssessed of, and not against his 
person or personal property. i 


D. Appeal dismissed, 


? 
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CALCUTTA HIGH COURT 
Appeal No. 1138 of 1937 
July 3, 1939 


Sen, J. 
RADHASHYAM CHOUDHURY 
AND CTHER— DEFENDANTS—APPELLANTS 
TErSus 
GOURINATH ROY, Praintipr 
AND OTHRRBS— Pro “orma DErENDaNTs— 


REsPont ENTE 

Decree-——Ex parte—Suit for rent against A,B, O and 
D—Deecree ox parte only against D and suit dismissed 
against rest —On motion ty D to which A, Band O 
were not parties case remanded for re trial—Decree 
then passed against all — A, B andO, if bound by it 
—Bengal Texaney Act VIII of 1€85), s, 148-B— 
Suit for rent —What plaintiff must establish. 

A suit for rent instituted against A, B,C and D 
was dismissedas against the first three and was 
decreed ex parte against D on hie failure to file a 


= written statement. D filed a motion to which A, Band 


C were not made parties. The motion was heard and 
the case was remanded for re-trial. The suit was 
then decreed against all the four defendants : 

Held, that as A, Band C were not parties to the 
motion they did not consent to the order passed 
therein and could not appeal against that order. It 
was open to them to take any objection they chose 
and to ignore the order passed on the motion. They 
were inno way bound by that order. Inasmuch as 
the suit had already been dismissed against A, B and 
C no decree could be passed against them in the sub- 


sequent suit. 


It is not sufficient for a plaintiff to establish merely 


‘ that the defendant is liable to paya certain amount 
- -of rent. 


He must also establish the identity of the 
lands of thetenaney. No decree for rent should be 
passed until the Court is satisfied regarding the 
identity of the lund with respect to which the rent ig 
payable. The Court cannot leave the question of 
identity open because there can be no tenancy except 
with reference toa definite piece of land. 114 Ind, 
Oas. 148 (1) and 1 Ind. Cas. 379 (2), relied on. 


A. from the appellate decree of the 
ea Judge, Birbhum, dated March 17, 


Messrs. Hari Prasanna Mukherjee and 


| Bhuthnath Chatterji, for the Appellants. 


Messrs, Gour Mohan Dutt and Mukiipada 
Chatterjee, for the Respondents, 


Judgment.—This is an appeal by the 
defendants in a suit for rent, The plain- 
tifs sued four persons, namely, defendants 
Nos. lto 4, for rent, Defendants Nos. 1 
to3 are the Chandhurys and defendant 
No.4 is Nagendra Nath Banerjee, The 
Choudhurys filed a written statement but 
Banerjee did nct file any. The defence 
taken by the Choudhurys was inter alia 
that the plaintiffs did nct sufficiently 
describe the land in the tenancy and there- 
fore it offended against the pr. visions 
of s. 148-B, Ben. Ten. Act. On December 3, 
1935, the plaintiffs represented to the tria] 
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Court that they did not intend to® prosecute 
the suit as against the Ohoudhurys. The 
suit was accordingly dismissed as against 
these defendants with costs. As defen» 
dent No, 4 had not filed a written state» 
ment the suit was decreed as against 
defendant No. 4 ex parte, From this 
ex parte decree defendant No.4 filed a 
motion inthe Court of the District Judge 
on December 23, 1935, It is now establishes 
ed that the Chondhury defendants, that is 
to s3y defendants Nos. 1 to3 were not 
Patties to this motion After hearing the 
motion the learned District Judge passed 
the following order: 

“The only point urged before me is that as the 
khatian numbers and the plot numbers are not given 
in the plaint though Record of Rights has been 
prepared there has been violation of the mandatory 
provisions ofe, 148, Ben. Ten. Act, and hence the 
decree is bad. With the consent of both parties 
the decree of the learned Court below is set aside 
and the case remanded for re-trial according to 
law. The plaintifis will be permitted to make 
suitable amendments inthe plaint and all the defen- 
dants will be allowed to contest the suit if they 
so desire. No order is made as to costs.” 

After the case had bern thus remanded 
summonses were issued not cnly on defen- 
dant No.4, but also on defendan‘s Nos. 1 
to 3. After the plaint had been amended 
by inserting therein ceritain dag numbers 
a3 a description of the lands of the tenancy 
the case was heard, The trial Court decreed 
the plaintiffs’ suit against all the defene 
dants, It held thatthe plaintiffs had failed 
to connect some ofthe plots mentioned in 
the plaint withthe alleged tenancy but it 
decreed the suit inasmuch asthe plaintifs 
had succeeded in establishing that there 
was a relationship of landlord and tenant 
between the parties and that the defendants 
used fo pay rent at the rate claimed by the 
plaintiffs. The defendants appealed to the 
District Judge and the learned Judge came 
to the same findings and dismissed the 
appeal, Against this decision the present 
appeal has been filed. The arguments 
urged on behalf of the appellants may be 
divided into two paris. On behalf of defen- 
danis Nos, 1 to3 it is contended that the 
suit having once been dismissed as against 


` them no decree could be passed against 


them in the present suit, Jt. was pointed 
out that they were not parties to the motion 
before the District Judge and that they 
were not bound by any order passed therein. 
On this ground they contend that the decree 
in any event, cannot be binding on defen- 
dants Nos, | to 8, 


The next branch of the argument is that 
asthe land of the tenancy has not been - 


~ not parties, 


‘ against them. 


‘asthe suit had 
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passed as against any of the defendants. 
I should consider first the argument re- 


~ garding the contention tbat no decree 


should be passed against defendants Nos, 1 
to 3, In my opinion this contention must 


prevail. Tke suit was dismissed as against 


these defendants. In the motion they were 
Both the Courts below seem to 
have been under an erroneous impressicn 


.. that the order upon the motion was passed 


with the consent of these defendants, They 


„also expressed the opinion that as these 


defendants had not appealed from that 
order they were bound thereby. Both 
these views are wrong. These defendants 
did not consent to any order passed in the 
motion inasmuch as they were not parties 
therein. These defendants further could 
not have appealed against that order for 
the same reason, namely that they were not 
parties tothe motion. 

It was open to them to take any objection 
they chose and to ignore the order passed 


on the motion. They were in no way. 


bound by that order. The learned Advoe 
cates on behalf of the respondents point out 
that this point was not taken in the Courts 
below and that it should be held that these 
defendants waived this objection. A 
perusal of the judgments of both the Courts 
and of the written statement of these 
defendants satisfy me that in sub- 
stance this objection was taken. It is 
true that in the written statement the 
objection was not taken in so many 
words but there was an objection taken to 
the effect that the suit having already been 
dismissed against them no suit lay, From 
the judgments it appears that these defen- 
dants did object tothe suit proceeding as 
As to the precise manner in 
which this objection was taken itis not 
possible to come to any definite conclusion 
because the arguments have not been set 
down in ful] in either of the judgments. 
But this much is clear, that the defendants 


were objecting that the order passed in the 


motion did not affect their rights which 
they had acquired by virtue of the fact 
that the svit Lad been dismissed as against 
them, I hold therefore that inasmuch 
already been dismissed 
against defendants Nos.1 to 3 no decree 
could be passed against them in the present 
guit. 

I now come tothe next point, namely 
whether any decree could be passed as 
against defendant No. 4. It is admitted 
that the'plaintiffs have not been able to 
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' identified no decree for rent should be 


identify at least two of the seven plots 
mentioned inthe plaint as forming land 
ofthe tenancy. The learned Judge seems 
to have attached too much importance to the 
fact that a tenancy existed at a rental 
of Re, 6-i0-0, It is not sufficient for a 
plaintiff to establish merely that the dee 
fendant isliable to a certain amount of 
rent He must establish also the identity 
of the lands of the tenancy. This was 
laid down in Indu Bhusan Basu vy. Jatindra 
Nath Roy (1). I would also refer in this 
connection to the case in Ram Deo Rar 
v. Newaj Prosad Singh (2%, The learned 
Judge says that be is not in a position to 
express a definite opinion in regard to the 
identity of certain plots of land mentioned 
inthe plaint as appertaining to the tenan- 
cy. He adds that he leaves this print 
open, Now, in wy opinion, no decree for 
rent should be passed until the Court is 
satisfied regarding the identity of the 
land with respect to which the rent is 
payable, The Ocurt cannot leave the 
question of identity open because there 
can be no tenancy except with reference to 
‘a definite piece of land, In these circum- 
stances, am of opinion that the- plaintiffs’ 
suit is liable to be dismissed on the ground 
that they have not been able to describe 
the land of the tenancy with sufficient 
precision, I accordingly set aside the 
decree passed by the Court below and 
dismiss the plaintiffs’ suit with costs. The 
app3al is allowed with costs, l 
g. Appeal allower, 

(1) 32 O W N 244; 114 Ind, Oas. 148; Ind, Rul. (1929) 


Cal. 212 
(2) 10 O L J 198; 1 Ind. Oas. 379, 





OUDH CHIEF COURT. 
Second Oivil Appeal No 16 of 1936 
December 21, 1939 
Tuomas, O. J. AND YCRKE, J. 
KAMTA PRASAD AND ANOT BR— 
DB8BFENDANTS— ÅPPBLLANTS 
VETEU8B 
OHHATARPAL anp ofHeRs— Praintires 
AND OTHERS—DEFENDANTS—RESPONDENTS 
U. P. Land Revenue Act (III of 1901), s. 44— 
Entries in khewat— Whether conclusire — Limitation 
—Suit for possession—Entry in settlement records— 
Suit beyond siz years from thie cause of action but 
within aix years from decree for rent—Suit held 
within time. 
Though the entries in the khewat should be pre- 
sumed to be correct, such entries cannot be con- 


clusive evidence under the provisions of s 44 of the 


U, P. Land Revenue Act. [p, 158, col. 1) 

So long as nobody interferes with a man’s posses- 
sionandenjoymentof his sbare in a property, the 
fact that his share is inaccurately recorded in the 


revenue papers does not affect his title to it, Although 
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the settlement entry gives plaintiffs a cause of action 
the decree for rent gives tbem a fresh cause of action 
and a suit brought within six years of the deoree is 
within time. When plaintiff has got a right, every 
invasion of that right gives him afresh cause of 
action. 4 Ind. Oas. 159 (12) and 55 Ind. Oas. 412 (13), 
relied on. (p. 161, col, 1.] 

S. C. A. against the decree of the Oivil 
Judge, Gonda, dated October 16, 1935, 

Mr. K. P. Misra, for the A >pellants. 

Mr. S. N. Srivastava, for Respondents 


= Nos. 1 to 18. 


Judgment.—This is an appeal on behalf 
of defendants Nos. 1 and 2 against the 
judgment and decree of the learned Sub- 
ordinate Judge, (now Civil Judge) of Gonda, 
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dated October 16, 1935, upholding the 
decree of the learned Munsif of tke same 
place dated July 27, 1935. : 

The plaintiffs brought the suit for a 
declaration that the defendants Nos. 1 and 
2 have no share in the under-proprietary 
khata in suit and that they are not bound 
by the decree for profits in the 2 annas 
8 pies share pas3ed in favour of defendants 
Nos, | and 2. 


In order to appreciate the facts of the 
case, it is necessary to give the following 
pedigree, which has not been disputed 
before us : 



































PURI 
| 
Sewak Ram Nthal Bechu 
| | | | | | | 
Baij Nath een Ram Dhar Mangal Karya GurDin Ganesh Suchit fam Ohi 
ux 
Mathura R Daval 
'(issueless ) Avidh Lachhman sear A 
Bilas San Mukh 
| Bhagwati, Raja ae A | 
Mano Dat Patan Din mn p P S i : es Sarona 
| i R 
Bindra Cha] Ram Gees ie hos 
(issueless ) Sundar, . `” (issueless.) 
plaintiff 
No, 4, 
| | | 
i i Munna Nand Parmesh- 
| | | Lal Kumar war Dat, 
Sant Ram Ram Obhatar iesguless,=Mat. plaintiff 
` ==Wat. Ujagar, Pal, ani, No. 9. 
Raj Kisbori, plaintiff plaintiff plaintiff 
plainti No.2. No.1. No 8. 
No. 3. i | 
| 
a Deo Kali Te iik 
opal Baldeo Sheo Dayal laintifi —Mst. Suraj Pati, 
(issuelegs.) rae No. ll. , plaintiff No 10. 
Bea. Os foal i l 
Ram Pd., Raj Dhar, DebiDin Durga Prag Gonga Salik (issueless.) 
plaintif plaintiff | (igsueless.) | 
No. 6. No. 7. eee ae Nidh 
P “3 Beni M dho Ajodhiya 
plaintiff No, 5. Tirbhuwan acca 
Cissueless.) 
! San l 
| | | |. | I. 
Deo Dat Raghubar Kamta Pd, Ram Raj Dhurkan, Dhiraj, Buleshar 
defendant No.1. defendant (issueless.) (issues , (issue- 
: Ramlal No. 2. less.) less.) 
defendant 
No. 9. 
| | i | 
Pran Pat, Ram Khelawan, Gomti, defendant Babu Ram =Maet. 
defendant No, 5. defendant No. 7. Golab Dei, 
To Mee Set A ue No. 6. defendant No, 8. 
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Ramnidh who belonged to the line of 
Nihal and representing the branches of 
Sewak Ram, Nihal and Bechu, obtained an 
under-proprietary decree in the first regular 
settlement of 1874 in respect of an area 
of 129 highas 9-biswas in village Birpur 
Bhoj, (vide Ex. 27). In the year 1875 he 
applied for a division of the area into thoks, 
(vide Ex. 5), and- five different thoks were 
formed as representing different branches 
of the common ancestor. The fard hissa 
kashi (Ex. 3) shows that the area was 
divided as follows : 


As. Pies krts. 


(1) Bhawani Bux and 
Ram Dhar'’s line 4 

(2) Ohhbutkao and 
Sampat(ofSuchit’sline) 2 

(3) Ramnidh Ganga 
and Salik 

(4) Ram Dayal 

(5) Mangal and Lachbhe. 
man of Nibal’s line 

‘6) Mathura 


4 


N) bo wo 
co mm © a 


16 


Sa eye Sila 


Total 16 Annas, 


The khetaunit was prepared on the above 
basis. -It is thus clear that Ramnidh, 
Ganga and. Salik. the predecessors of defen- 
dants Nos. l and 2, got a 2 annas 8 pies 
share, that is one-sixth of 129 bighas 
9 biswas. It appears. that between the 
first and second sz2ttlement the family 
somehow lost 27 bighas and 2 biswas leaving 
an area of 102 bighas and 7 biswas only. 

In 1890 the superior proprietor of the 
village, namely the Ajudhia estate, brought 
a suit for ejectment againat Ramnidh, 
Ganga and Salik for arrears of rent in 
respect of an area of 24 bighas and 
17 biswas and obtained a decree, (vide 
Ex. 7), but it appears that the names of 
these persons continued to remain in the 
khewat as holders of 2 annas and 8 pies 
share. The defendants Nos. 1 and 2 filed 
a suit for profits of the above share in the 
Revenue Court against the plaintiffs, and 
defendants Nos. 3 to 10. The suit was 
dismissed, but it was decreed by the Appel- 








late Court, and that decree was upheld - 


by the Ohief Court on February 6, 1935. 
The plaintiffs, who represent the branches 
of Sewak and Bechu, brothers of Nihal, 
who was the father cf Gurdin, brought. the 
present suit for a declaration that the defen- 
dant Nos, 1 and 2. had no share in the 
khata in suit and that they were not entitled 
to claim profits from the plaintiffs. The 
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plaintiffs’ contention was that asthe pree 
decessors of defendants Nos. 1 and 2 had 
teen ejected by the superior proprietor 
from their 2 annas 8 pies share, they lost 
all the right they had in the under-proprie- 
tary khota. 


The defendants Nos. 1 and 2 represent 
the line of Gurdin and his brother Sahai 
who died issueless. Sahai’s name is not 
given in the pedigree filed with the 
plaint, but it is to be found in 
the pedigree filed at the settlement, 
(vide Ex. 6) They denied the plaine 
tiffs’ claim and alleged that the superior 
proprietor had sued their predecessors 
Ramnidh and others for ejectment in the 
representative capacity of all the under» 
proprietors and thus the area of landin 
possession of all the co-sharers was reduced, 
that the defendants Nos. 1 and 2 and their 
predecessors had all along been in posses 
sion of the 2 annas 8 pies share and that 
they had been receiving profits from other 
cosharers, that the suit for declaration 
without possession was not maintainable 
and that the claim was barred by limitation. 
The remaining defendants supported the 
plaintiffs’ claim. 

Tue learned Munsif framed the following 
issues : 

“i. Have the defendants Nos. i and 2 got no shara 
in the plots in suit, ag alleged by the plaintiffe ? 

2. Is the present suit for declaration not main- 
tainable ? 


3. Is the present suit barred by time as alleged 
in para. 17 of the written statement ?” 


Tke learned Munsif after discussing the 
oraland the voluminous documentary evi- 
dence came to the finding tbat the defen- 
dants. Nos. 1 and 2 held no share in the 
khata in suit. He further on Issue No. 2 held 
that defendants Nos, 1 and 2 were not 
in possession of any share and that their 
names wrongly continued to remain in 
the khewat, therefore the suit for declarae 
tion was maintainable und the plaintiffs 
were not required to sue for possession, 

On Issue No. 3 the learned Munsif held 
that the suit was within time as the 
period of limitation started from February 6, 
1935, when the suit for pr>fts was finally 
decided by the Ohief Court. 

On appeal the learned Oivil Judge cone 
firmed the findings of the learned Munsif. 

We have said that the total area was 
129 bighas 9 biswas. An area of 27 bighas and 
2 biswas was somehow lost, thus leaving an 
area of 102 bighas 7 biswas. Out of this an 
area of 24 bighas 17 biswas was lost by. 
ejectment in the suit. which was. brought 
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by the Ajudhia estate. Thus the total 
area left was 77 bighas 10 biswas, 

It is contended on behalf of the appel- 
lants that the entries in the khewat should 
have been presumed to be correct. We 
agree with this contention, but such entries 
cannot be conclusive evidence under the 
provisicns of s, 44 of the Land Revenue Act. 

P, W. No.1, whois one of the plaintiffs, 
Stated on oath that the Ajudhia estate 
obtained possession of the land which was 
in possession of defendants Nos. 1 
and 2. This statement has been believed 
by the lower Courts. It is also corroborat- 
ed by the entries in khewat kar-i-khas, 
(Ex, 2), which refers to an order dated 
May 31, 1892, by which the names cf 
Ramnidh and others were expunged and 
the rights in the area were noted to have 
ceased to existand.extinguished in favour 
of the taluqdar. Exs. 8, 9, 10 and 11 are 
copies cf the plaint, written statement, 
judgment and decree respectively of another 
ejectment proceeding in which the pre- 
decessors of defendants Nos. 1 and 2 and- 
Baleshwar had filed the suit tv contest the 
notice of ejectment served on them by 
the Ajudhia estate as ordinary tenants: 
The plots from which they were sought 
to be ejected were the same as those in 
which they had lost the under-proprietary 
rights in the year 1890 as will appear on a 
comparison of Ex. 2 and Ex. 9 with the help 
of Ex. 19, the copy of the fard mutabigat, 
It appears that after the ejectment decree 


of 1890 the same plots were let out to 


Ramuidh and others as ordinary tenants. 

Hixs, A-2 to A-6 are the copies of khewats 
for different years.’ The appellants rely on 
them because the names of Ramnidh‘and 
his -successors are there as holders. of the 
2 annas 8 pies share in the under-proe 
prietary khata, but it is clear to us that the 
predecessors of defendants Nos. 1 and 2 
lost the under-proprietary rights in 1:90 
but somehow their names were not removed 
from the khewats. : 

It was contended that the ejectment suit 
brought by the Ajudxia estate in the year 
1090 against Ramnidh and others was 
brought in a representative character and 
therefore all the co-sharers should be con- 
- sidered to have ‘been ejected from the area 
of 24 biswas 17 biswas. There is no justifica- 
tion for us to accept this contention as 
there is no evidence-in support of it. 
The note in the remarks column of Exe, 1 
and 2 shows that Ramnidhb, Ganga and 
Ajudhia, holders of khatas Nos. 2, 4and 5, 
were ejected and the numbers of specific 
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plots areigiven. There is no doubt that on 
the application made in 1875 the khata was 
divided into several shares and each branch ' 
took possession of its share which was. 
separately assessed to rent. 

Ex. A-7 is a copy of an application - 
which Ramnidh and others had made for -: 
correction of the entries in the khewat. 
They alleged that they had obtained a 
decree from the Settlement Court for - 
129 bighas and odd, and that the area in 
their possession was shown to be: only ` 
76 bighas and 10 biswas. z 


Ex. A-8 is the judgment passed on ` 
that application which shows that they . 
were correctly entered as qabzadars and `` 
that the area given was correct as they > 
had lost 27 bighas at the first settlement and 
were ejected from 24 bighas and 17 biswas 
of land in the year 1890. 

Ex. A-9 and Ex, A-10 are the copies ` 
of ordera in appeal which shows: that 
the appeals were dismissed and the order 
of the first Court was upheld, i 

We do not see how these documents 
help the appellants. Ramnidh tried to 
get back the land from -which he was 
ejected, but failed in his attempt. 


Reference was made by the learned . 
Counsel for the appellants to Exs. Aell, 
A-l2, Ael3 and A-14. - 

Exs. A-11 and A-12 are the copies of- 
judgments in the case for arrears of rent. - 
Those documents do not show that Ramnidh. 
or his successors were in possession of. 
any under-proprietary khata. 

Ex. A-13 is the copy of the judgment 
cf the Commissioner in, ths same case. 

Ex. A-14 is the ‘copy of objections 
filed by Raj Dhar plaintiff No. 7 and 
Nand Kumar, predecessor of plaintiff No. 8, .. 
in the mutation case which the defendants 
Nos. 1 and 2 had filed after the death of 
their father Beni Madho. The objectors had 
alleged that the names of defendants Nos. 1 
and: z should:not be recorded as sharers in. 
the under-proprietary khata. T. 

Ex, A-15 is the judgment in that’ 
case and shows that the objections were 
dismissed and the names of defendants 
Nos. 1 and 2 were entered in the khewat 
as holders of 2 annas 8 pies share. It 
was held that as the share was entered in 
the name of Beni Madho, their father, 
therefore it should be entered in the names 
of defendants Nos, 1 and 2, and the objectors 
were directed to seek their remedy in the 
Civil Court. The orderis dated November9,. - 


+ 
~ 


‘ fo 


1940 


Reference was also made to Exs. A-20, 
A-16, A-17, A-18, A-19 and A-2). 

Ex. A-2?0 is the report of the Tahsildar 
in the mutation case. 

Ex, A-16 is the judgment passed 
by one of us sitting singly in the case 
_ for profits brought by defendants Nos. 1 
: and 2. The suit was decreed on the basis 
' of the entry of the names of defendants 
Nos, 1 and 2 in the khewat. 

Ex. A-17 isthe kkewat for 1310 Fasli. It 
shows that a 1 anna 4 pies share was 
mutated in the name of Tirbhuwan Nath 
after Ramnidh's death. 

Ex. A-l5 is the Khewat for 1311 Fasli 
which shows that:the names of Baleshwar 
and Dharaj Ram were entered in place of 
Dharkan. 

Ex. A-l9 is the khewat for 1317 Fasli 
and shows that the name of Baleshwar was 
entered in place of Dharaj Ram, 

Ex. A-21 is the khewat for 1332 Fasli 
and shows that defendants Nos. 1 and 2 
held a 1 anna and 4 pies share which 
Baleshwar held and that mutation of this 
share was effected in favour of defendants 
Nos. i and 2on July 24, 1v24. 

The substance cf the chief documents 
relied on by the learned Counsel for the 
appellants is that the names cf the pre- 
decessors of defendants Nos. 1 and 2 were 
entered in the khewat as holders of the 
2 annas 8 pies share in the wunder-pro- 
prietary khata, while on the other hand 
the khetaunis filed and relied on by the 
plaintifs, Exs.12 to 18,20 to 25, prove 


that the defendants Nos.1 and 2 or their 


predecessors were never in pcssession 
of any of the plote: in the under pro. 
prietary khata. There! is no doubtin our 
mind that Ramnidh;'Ganga and Ajudhia, 
the predecessors of defendants Nos, 1 and 
2, were ejected from 24 bighas and 17 
biswas of land which formed part of their 
share and the possession of it went to the 
' Ajudhia estate. Defendants Nos, 1 and 2 
lost all the rights they held in that khata. 
As we have said the entries in the 
khewats are not conclusive proof of title 
and the plaintiffs have discharged the 
burden and rebutted satisfactorily the pre- 
sumption raised by such entries. 

We may mention that the learned Couns 
sel for the appellants tried to explain the 
éjectment proceedings, but in our opinion 
there is no explanation, and the facis are 
very clear. The suit by the Ajudhia 
estate -for ejectment in 1890 against 
- Ramnidh, Ganga and Ajudhia was:not in 
the representative capacity of all the under- 
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proprietors. We therefore agree with the 
finding of the lower Courts that defendants 
Ncs land 2 have got no share in the plots 
in suit as alleged by the plaintiffs. 

The next point raised by the learned 
Counsel on behalf of the appellant is the 
question of limitation. In the year 1920 
the appellants applied for mutation of 
names in place of their father Beni Madho 
and Raj Dhar, respondent No. 7, and Nand 
Kumar now represented by Mst. Rani, his 
widow, respondent No. 8, filed objections 
(vide Ex. A-14), but they were dismissed 
on November 9, 1920, and the objectors 
were directed tosesk their remedy in the 
Civil Court and mutation was effected in 
favoir of the appellants, (vide the judge 
ment Ex. A-15, to which we have already 
referred), The case of defendants Nos. 1 
and 2 is that as the objections were dise 
missed on November 9, 1920, the period of 
limitation began to run from that date. 
Reliance was placed on Art. 120 of the 
Lim. Act which gives a period cf six years 
for such suits, and the period begins when 
ths right to sue accrues, which, accorde 
ing w the appellant's Counsel, is 
November 9, 1920. Tae following cases 
were relied on, on behalf of the appeoilants ; 

1, A, L R. 1922 Allahabad, 115, (Gopal Das 
v, Shri Tnakur Ganga Beharijt Maharaj) 
(1), 2.A. L R. 1927 Lahore, 119, (Smail v. 
Bahab) (2) 3.A. I. R. 1927 Madras, 568, 
(Suryanarayana v, Bullayya (3), 4. A. L. R, 
1927 Calcutta, 30, (Abdul Ghafur Chaudhury 
v. Abdul Jabbar Mia (4), 5. L P. Le Je, 73, 
(Sheikh Amiruddin v.Sheikh Saidur Rahman) 
(5), €. 53 Ind. Oas, 595 (Jahana v. Wali) 6), 
T. (I. L. R. 20 Allahabad, 35 (Francis Legge V, 
Rambaran Singh) (7), 8. I. L, R. 31 Allaha» 
bad, 9. (Akbar Khan v, Turbaban) (8) 9.3 
O, W. N., 396, (Mahabir Pattak v. Jageshar 
Pattak (9). l 

On reading these cases it will appear 
that they have no bearing on the question 
before us. The only case which may be 


asl AIR 1922 All, 114 (2); 66 Ind. Cas, 148; 20A LJ 
L 

(2) A I R 1927 Lah. 119; 100 Ind, Oas, 732; 8 L 22; 
28 P L R 490. 

(3) A IR 1927 Mad. 668; 101 Ind, Oas, 85; 52M LJ 
323; 25 L W 367. 

(4) A LR 1927 Oal. 30; 97 Ind. Oas. 635. 

(5) LPLJ 73; 35 Ind. Oas. 433; A IR 1916 Pat, 

(6) 53 Ind, Oas, 595; 98 P R 1919; A I R1919 Lah. 


L?, 
(7)20 A 35; A W N 1893, 193 (F a 
a 31 A 9; 1 Ind, Oas. 557: A W N 1908, 252;5A LJ 
i 


(9) 3 O W N 896; 98 Ind. Oas. 750; A IR 1927 
Oudh 21,; 
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said to help the appellants to some 


extent is the case reported in 3 O, W. N.. 


896 (Mahabir Pattak v. Jageshar Pattak) 
(9). - 
) n the first case (A. I, R. 1922 Allahabad, 
115) (Gopal Das v. Shri Thakur Ganga 
Behariji Maharaj: (1), the plaintiff sued 
in 1919 on the allegation that in 1918 
he came to know of the wrong entry. It 
was argued that the limitation began to 
run from the date of the wrong entry. It 
was held that mere entry in the village 
papers would not of itself give the plaintiff 
a cause of action, 

In A. I. R. 1927 Lahore, 119, (Smail v. 
Bahab) (2), the revenue record showed that 
‘the land in suit was entered in the columa 
of ownership in the names of the plaintiffs 
and the defendants since 1872. In 1897 
“an attempt was made by the plaintiffs 
to have the revenue record altered and 
their names entered not only as in sole 
possession but as sole owners. This 
application was rejected. In 1921 one of 
the defendants applied for partition cf the 
land in suit.. The plaintiffs pleaded their 
title and were referred by the revenue 
authorities to the OQOivil Court. It was 
held that the application for partition was 
an ect of invasion which gave a new cause 
cf action. | . 

This case if anything helps the respon- 
dents and not the appellants. 

In A, I. R. 1927 Madras, 568, (Surya- 
narayana V. Bullayya) (3), it was held that 
in, a suit; for declaration that an entry in 
the Record of Rights that the defendants 
are ryots. with permanent rights of occu- 
pancy is wrong is not barred by reason 
of the fact that the defendants had, ina 
previous suit. more than six years of tho 
institution of the suit for declaration, set 
up rights uf permanent occupancy in the 
written statement as against the plaintiffs 
and to their knowledge, the cause of 
action based on the entry in Record of 
Rights. being an independent one from the 
one based on such denial, 

-This case if anything supports the ‘con- 
tention of the respondents, 

In “A, L R. 1927, Oal. 30, (Abdul Ghafur 
Choudhury. v.. Abdul Jabbar Mia) (4), the 
only cause-. of - action alleged - was 
a wrong entry in the Record of Rights, 
and it was held that ina suit for declara- 
tion limitation would run frcm the date of 
final publication. of the Record of Rights. 

Ini P. L. J. 73, (Sheikh Amirud Din vV. 


Sheikh ` Saidur Rahman) (5), the suit . was; 


under g. 111-A of the Ben. Ten. Act. In the 
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Record of Rights which was pubiished on 
November 14, 1905, tle plaintif was shown 
as a tenant liable to pay rent to the defene 
ant, The defendant obtained a decree for 
rent against the plaintiff on August 1, 1912. 
On October 7, 1912 the plaintiff instituted 
a suit for a declaration that he was a 
lakheraj tenant and that he was not 
liable to pay rent to the defendants. It was 
held that the suit was substantially one 
under the Ben, Ten. Act, 1885, and theres 
fore the cause of action will be from the 
date of the publication of the Record of 
Rights. ; 

On a perusal of the judgment it will ape 
pear that this case has no bearing on the 
present case. 

It is not necessary to discuss the remain- 
ing cases, excepting the case reported in 
3 0. W. N, 896, ¿Mahabir Pattak v. 
Jog:shar Pattak) (8), as we are of opinion 
thst they have no bearing, it 

-In the case reported in 30. W.N. (Mahbir 
Pattak v. Jcgeshar Pattak) (9), the “wrong 
entry was made at the instance of the 
plaintiff himself and the application for 
correction of khewat did not give the 
plaintiff a fresh cause of action. Thé earlier 
cases referred to in this judgment were 
distinguished on the ground that the erro- 
neous entries were made behind the back 
of the plaintiff. 

In the present appeal the entry was made 
behind the back of all the plaintiffs except 
plaintiffs Nos, 7 and 8, 

Tnis casa was distinguished in the case 
reported in 100, W. N, 366, (Sukhdasi 
Kuar v. Fateh Bahadur Singh) (10). At 
p. 374 it is stated as follows :— 

“Lastly it was contended that the suit was barred 
by limitation The plaintiff had no’ grievancé 
against the entries until the defendants asserted title 
on their basis for the first time in February 1930, It 


is this wrong assertion which constitutesthe cause of 
action for the present suit.” 


The case in 3 O. W. N. 896, (Mahabir- 
Pattak v. Jogeshar Pattak) (9), was again’ 
distinguished in the case reported in 11 O::- 
W. N. 1497, (Bhagwati Prasad v. Chauharja): 
(11), in which it was held that where it- 
is alleged in the plaint that the plaintiff 
had been all along in possession of the’ land 
in suit and that his application for correc 
tion of jamabandt had been dismissed by 
the Revenue OCourtand a cloud had been 
cast upon his title, a suit for declaration 

(10) 100 WN 366 (374); 144 Ind. Gas. 316; AT 
R 1933 Oudh 283; Ind Rul. (1933) Oudh 237, j 

(11) 110 W N 1297; 153 Ind. Oas. 985; 18 R D 560; 


ee O 430, A I R 1935. Oudh 181, LR 15 A (0) - 
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of title brought within time, calculating 
limitation to begin from the date of the 
order of the Revenue Court, is not time- 
barred. l 

We may again point out that in the 
mutation proceedings the objections were 
filed not by all the plaintiffs, but only by 
Raj Dhar, respondent No. 7, and Nand 
Kumar, who is now represented by Musam-. 
mat Rani, his widow, respondent No, 8. It 
is difficult to understand bow the suit 
could be barred against the other plain- 
tiffs who had nothing to do with the 
mutation proceedings. The cloud against 
them was cast when the appellants’ suit 
for profits for the years 1336, 1337 and 1338 
Fasli, was decreed by this Ocurt cn Feb- 
ruary 6,1935, and if we take this date as 
the starting of the period of limitation, 
the suit is within time. In our opinion 
the decisions reported in 12 O, O., 320 
(Jevanand v. Bent Madho) (12) and 7 O. L. 
J., 237, (Baij Nath Singh v. Arjin Singh) 
(18), apply to the present case, 

In the case reported in 12 O. C, 320 
(Jevanand v. Beni Madho) (12), it was held 
that although ‘the settlement entry gave 
plaintiffs a cause of action the decree for 
rent gave them a fresh cause of action and 
the present suit brought within six years 
of the decree was within time. When 
plaintiff has got a right every invasion of 
that right gives him a fresh cause of 
action. 

In the case reported in7 O.L. J. 237, 
(Batj Nath Singh v. Arjin Singh) (13), it was 
held that so long as nobody interferes 
with a man’s possession and enjoyment of 
his share ina property, the fact that his 
share is inaccurately recorded in the ree 
venue papers does not affect his title toit. 

The finding ofthe lower Courts is that 
the plots comprising 77 odd bighas of land 
have all along been ia the exclusive 
possession of the plaintifis, and the appel- 
lants had no interest left in this area. 
Nor hadthey ever been: in possession of 
any portion of it, or received any profits 
before. We therefore agree with the lower 
Courts that the suit is not barred by limi- 
tation. 

In the plaint one of the reliefs sought was 


that 


“the defendants Nos. l and 2 were not entitled to get 
and recover from the plaintiffs Rs. 71-8-6, the amount. 
of. profits and the costs decreed by the Court of the 
District Judge, Gonada, in Oase No. Sl of 1934, re: 
Kamta Prasad and others, appellants versus Ram 


(12) 12 O O 320; 4 Ind. Oas, 159. 
(13) 70 Ld 287; 55 Ind, Oas, 412; 2 UP LR (J 0) 
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ig ict and others respondents, decided on January 
. This is the case in which the decree for. 
mesne profits passed by the learned 
Judge was affirmed by this Oourt on` 
February 6, 1935. Tne learned Counsel on. 
behalf of the respondents has not pressed. 
for this declaration. He simply stated that 
he wanted the rights of his clients to be 
protected in future. He further stated 
that the amount of profits which had been 
decreed infavour of defendants Nos. 1 and 
2 has been realised by them. Under the 
circumstances we do not think it necessary 
to decide the question whether any such 
declaration can be granted. We have held 
that the appellants have got no share in 
the plots in suit as alleged by the plains 
tiffs and their names were wrongly entered: 
in the revenue papers. It therefore fols 
lows that the defendants Nos. 1° and 2 in 
future cannot get any mesne profits with’ 
regard tothe disputed land. 

Lastly it was half heartedly suggested that 
the suit for mere declaration was not main- 
tainable. Ithas been found by the lower 
Courts that defendants Nos. 1 and 2 were 
not in possession of any share and that- 
their names were wrongly entered in the 
khewat, and we have agreed with these 
findings, the suit therefore is maintainable. 

We therefore uphold the decree of the 
lower Appellate Oourt and dismiss the 
appeal with costs against defendants Nos, L- 
and 2, 


D. Appeal dismissed, 


ed 


NAGPUR HIGH COURT 
Criminal Revision Application No, 105 
of 1939 
September 12, 1939 
Niyogi AND Geogr, JJ. 
HAZARIMAL AND ANOTHER—ACOUSED—= 
APPLIOAN SS — 
- yersus 


EMPEROR—-~Non APPLIOANT 

C. P. Municipalities Act (II of 1922), 6. 45 C)— 
Interested in contract with Munterpality—~—Night 
soit auctioned—Deposit of full price, condition of 
sale—Highest bid accepted—Pars of purchase price 
deposited — Auctron-purchaser selling manure to 
another who paying fuli price, removing 1—Sub- 
sequent purchaser cousin of member—Night soik 
thrown on member's field—Another member helping 
wn removal—Members if “snterested “in contract 
with Committee. 

There was an auction sale of night soil' manure 
belonging to a Municipality and one M purchased it 
for Ks. 023. Under the condition attached to the 
sale, he had to pay the full prics immediately and 
until payment he wasnot entitled to remove the 
Material, He paid Ka, 300, He borrowed ` Ks, 329 


162 


frcm one N who deposited that amount with the 
Municipal Committee. Being unable to pay off the 
loan, he scld the manure to N for Rs, 625 on re- 
ceipt of Rs. 800 in cash and in adjustment of the 
loan of Rs. $25. N was the natural brother of H 
one of the accused. N got permission from. the 
Committee to remove the manure. Thereon the ac- 
cused got it removed through the Municipal 
sweepers to H's field. The other accused G who was 
alsoa member of the Committee, helped the accused 
H by giving Municipal sweepers, inthe removal 
of the manure: 

Held, thatthe contract could not be discharged 
until the conditions were fulfilled, i. e., by payment of 
the full price. The transaction could be characterised 
as a “ contract’ even after the property in the 
Manure had passedto M, the highest bidder, and 
by the purchase of the manure from M after he 
became owner of it, H could be regarded as having 
become interested in a contract with the Municipal 
Committee. [p. 164, col. 1; p. 162, col. 2] 

Held, also that G who simply assisted in the re- 
moval of the stuff could be regarded asa person 
interested in the contract with the Municipal Com- 
mittee. The word ‘interested’, ins 45 (1), G. P, Muni- 
cipal Act, is to be interpreted in its ordinary wide 
sense and not confined to interest in money and in- 
~ @ludes jobbery. 121 Ind. Cas, 819 (2), explained and 
commented upon, [p, 163, col. 1; p. 164, col. 2.) 


Or. R. App. of the order of the Court of 
the Sessions Judge, Hast Berar Division, 
Amraocti, dated January 12, 1909. 


Order of Reference 


Niyogi, J.—(June 20,1939).—This is an 
application to revise the order of the Ses- 
sions Judge, Amraoti, passed in Oriminal 
Appeal No. 269 of 1938 on January 12, 1939. 

“The applicante Nos. 1 and 2, wko are 
members cf the Municipal Committee, 
Morsi, were convicted of the offence punish- 
able under s. 108, I. P.C, read with s. 45 
(1) of the O. P. Municipal Act, and sentene- 
ed to pay fines. On appeal the ‘convictions 
were upheld but the fines were reduced. 

The facts are that on February 4, 1938, 
there was an auction-sale of night soil 
manure andone Motisa purchased it for 
Rs. 625. Under the condition attached to 
the sale, he had to pay the full price 
immediately and until payment he was not 
entitled to remove the material. He paid 
Rs, 300 and on February 16, 1938, he ob» 
tained 6 days’ time to pay the balance. He 
borrowed Rs. 325 from one Narayandas 
who deposited that amount with the Muni- 
cipal Committee on March 2, 1936. He 
being unable to pay off the loan, sold the 
manure to Narayandas for Ks. 625 on receipt 
of Rs. 300 in cash and in adjustment of 
the loan of Rs, 325. Narayandas was the 
natural brother of Hazarimal (applicant 
No. 1) but- became his first cousin by adop- 
tion. Applicant No. 2 Matagulam is not 
related to them, `` l 
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After having purchased the manure from 
Motisa. Narayandas got permission from 
the Municipal Oommittee to remove it. 
Thereoun the applicants got it removed 
through the Municipal sweepers to applicant 
No. 1's field. When the matter was brought 
tothe notice of the Deputy Commissioner, 
he, after Police enquiry, ordered fhe pro- 
secution of theapplicants. Botb the Oourts 
below have found that Narayandas and the 
applicant No. 1 were joint in estate, that 
Hazarimal purchased the manure from 
Motisa with the consent of applicant No. 1, 
that the applicants, who are members of 
the Committee, engaged swespers for the 
removal of the stuff aud that it was taken 
to and deposited in the field of applicant 
No. 1. The prosecution contended that 
Motiaa’s bid was benami for applicant No. J. 
but that contention was overruled. 

To induce this Oourt to reverse the find- 
ing as to applicant No. l's consent, it is 
urged that the statement to that effect 
made by P. W. No. 3. Motisa was not admis- 
sible. Itis true -that the only evidence to 
prove the consent was Motisa’s (P. W. 
No. 3's) recounting in the witness-box of 
Narayandas’s statement to him that Nara- 
yandas was purchasing the manure with 
the consent of applicant No. 1 but I cannot 
accept the contention that it was inadmis- 
sible. It wasan admission made by Nara- . 
yandas on behalf of applicant No.1 who 
is a party to this proceeding and was 
therefore admissible under 3.18 of the 
Evi, Act. The prosecution refrained from 
examining Narayandas presumably for the 
reason that he being. interested in appli- 
cant No. 1 would not say the truth. He could 
certainly have been examined as a witness 
for the defence and the omission to B0 exas 
mine him serves to corroborate the truth 
of Motisa’s evidence. i 

The other findings are also attacked but 
l see no reason tointeriere with them, 

Nor do I see any force in the contention 
that sanction for prosecuting the applicants 
was necessary under s; 197, Criminal P. Q. 
in view of the ruling in Dulloomiya v. Tula- 
ram (1). ` l 

The important questions which ‘arise in 
this case are 

(i) whether the transaction can be 

characterised as a ‘‘contract" even 

after the property in the manure- 

- had passed to Motisa, -the highest 
‘bidder, and whether, by the pure 

1) 28 NLR 156; 140 Ind, Cas. 711;A IR 1932 — 


Noe 133; (1932) Or. Oda., 669; Ind, Rul, (1933) Nag’ 
10; 34 Or. Ld 70, 3 


. ties regard this as a test case. 


-e ym a eee 
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chase of the manure from Motisa 
after be became owner of it, the 
applicant No.l can be regard- 
ed as having become interested 
in a contract with the Municipal 
Committee? 
(it) whether the applicant No. 2 who 
simply assisted in the removal of 
the stuff can be regarded as a 
person interested in the contract 
with the Municipal Committee ? 
These questions are of groat public ime 
portance and are likely to recur. Both pare 
I, there- 
fore, think that a Bench of this Court 
should pronounce an auiboritative opinion 
on these points, - 
This case will be submitted to the Hon’ble 
the Chief Justice for reference to a Bench, 


Mr. G, R. Pradhan, with Mr, J. Sen, for 


: the Applicants. 


me 


Mr. W. R, Puranik, Advocate General» 


for the Crown. 
OPINION ` 


Niyogi and Gruer, JJ. — (September 4, 
' 1939),—Lais is a reference made to a Vivision 
. Bench for the solution of two questions aris- 


. ing out of Criminal Revision No. 105 of 1939. 


Tne two. applicanis in that revision, 
Hazarimal and Matagalam, who are mem- 
bers of the Municipal Committee, Morsi, 


. were Convicted by a Magistrate, First Ciass, 


Morsi, for an offence punishable under 
8. l6s, ÍI. P. Os read with s. 45 (l), O. P. 
Municipalities Act and sentenced to pay- 
ment of fines. In appeal to the Sessions 


. Judge, Amraoti, the convictions were upheld 
| although the fines were reduced. Section 40 


(1) of the O. P, Municipalities Act reads as 
follows : | 

“Tf any member, officer or servant of a Oommittes 
is, without the written permission of the Deputy 
Oommissioner, directly or indirectly interested in 
any contract with such Oommittee, he shall be 
deemed to have committed an offence unders. 168 
of the J, P. U.” l 


The facts were that on February 4, 1938, 
the night soil manure collected by the 
Municipality was auctioned publicly, and 
the highest bid, that of one Morisa (R3. 625) 
was accepted. Motisa being unabie to pay 
Rs. 325 out of this amount borrowed that 
sum from Narayandas, whois a cousin of 
accused No. 1 Huzarimal, Narayandas paid 
the amount on behalf of Motisa, and Motisa 
being unable to repay him səid the manare 
itself on the same day to Narayandas. 
Narayandas engaged sweepers to dig out 
the manure and other labourers to remove 
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it to a field held jointly by himself and his 
cousins Narayandas and Hemraj. He super- 
vised the work himself wnile Matagulam 
who is nis friend also engaged labourers 
for this work and employed sweepers of 
the committee to dig out the trenches. 


` Amongst other defences it was contended 


that s. 45 (1), was ia terms inapplicable to 
these facts, and the two questions now bes 
fore us are framed as below : 

“«@) Whether the transaction can be characteris- 
ed as a ‘contract’ even after the property in the 
manure had passed to Motisa, the highest bidder, - 
and whether, by the purchase of the manure from - 
Motisa after he became owner of it, the appli- 
cant No.l can be regarded as having become in- 
terested ina contract with the Municipal Oom- 
mittee ? 

(it) Whether the applicant No. 2 who simply 
assisted in the removal of the stuff can be regarded 
as a parson interested inthe contract with the- 
Municipal Committee ?" 


It is argued for the applicants that by 
the time they took any hand in this matter - 
the contract was already completed and 
wound up, and so there was no longer any 
subsisting contract in which they could be 
interested. Section 64 (2) of the Sale of Goods 
Act is quoted: the sale was complete as 
so0n as the hammer fell in the auction, and 
it made no difference that part of the sale 
price remained to be paid and delivery 
of. the goods had to be cbtained. It is said 
that performance of the contract doss not- 
include delivery, and reliance is placed on- 
the finding that there is no proof that this: 
transaction was benami: it was a Case of 
a purchase from a previous purchaser’ 
and if the Municipality had refused deli- 
very thay could have been sued as torte 
feasors by the second purchaser. For the 
gecond applicant reliance is placed on 
Emperor v. Narbada Prasad (2), which 
limits the meaning of ‘inierested’ in such a 
case to ‘financially interested.’ 


It is pointed oat by learned QO ounsel for 
the non-applicant that although no doubt 
by s. 64 of the Sale of Goods Act the sale 
was complete and property passed when 
the nammer fell still the sale was oae with 
conditions, and uatil tnese were fultilled 
the contract remained in forca. Thae lover 
Appellate Oourt in para. L of its judgman; 
mentions these conditions whica are found 
in Hx, P-16. Tney are: 

“That the full purchase money shall ba paid 
immediately and that the manure shall not be al 
lowed to bə removed until such time as the full 
monsy 18 not paid, That the manure shall be re- 
moved and trenshes emptied within one month and 
15 daysfrom the dateof the auction, failiag which 

(2) 51 A864; 121 Ind, Oas. 819; Ind, Rul, (1930) 
All, 195; 31 Or. Li J 356; A | R 1980 AU, 38, . 


Aeg 


the E S manure shall become, the pr operty of 
‘the Municipal Committee,” 


If a suit arose out of a- bréach of 
these -conditions then, in our. opinion, it 
would undoubtedly be cne under tte con- 
tract which remained alive until the con- 
ditions were fulfilled. At p. 10 of his 
work on the Law of Contracts, second 
edition, Venkatesa Iyer points out five 
ways in which they may be discharged. 
The first is by performance : 

“ Where a party performe his obligation accord- 
ing to thetenor of the contract and at the time 


‘stipulated, then the venculum juris or the tie bind- 
ing the parties ia dissolved.” 


dn the present case the ccntract would 
not- be discharged until the conditions 
were fulfilled. At p. 868 Iyer says 
ee with s 4 of the Sale of Gocds 
ct 


“As a contract of sale includes both a sale and 
an agreement to sell, it follows that both of them 
may. -be conditional,” 


And again : 


Parties may attach certain consequences to the 
non-fulfilment of conditions, (e, g.), mutual discharge 
of obligations.” 


So inthe present case the vendee bound 
himself to remove the manure within a 
certaim time failing which it was forfeited 
tothe Committee. ‘Lhe law is similarly set 
forth in Anson's Law .of Contract, Obap.. 
Xil, s. 3. See also Chap. IV of the 
Indian Contract Act, 6s. 37 to 40 and 
B, 

It cannot be denied that Hazarimal had 
a direct and personal interest in seeing 
that the manure was spread cn the field 
which he held jointly with Narayandas 
and Hemraj because he stocd to gain 
from the improvement thereby expected 
in the crops. We answer both parts of 
the firet quéstion in the affirmative. 


Learned Counsel would distinguish 
the cases of Hazarimal and Mataguiam, 
and relies cn Emperor v., Narbada 
Prasad (2). Matagulam,it is said, only 
helped Narayandas out of friendship and 
was not himself tmancially interested. 
ae learned Judges in the Allahabad case 
sai 


“ An ‘inte1est ina contract’ we hold to mean a 
financial interest, with profit or hopeof profit from 
ed" contract us the object of the person intereste 


A inana piece seems to have been 
alleged by the prosecution. in that case, 
but if the learned Judges meant -that no 
other kind of interest could-come under 
the: section we respecfully disagree. 
df tiat was what they meant they gave no 
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Teason for saying sv. In Nutton v. Wilson 


13) Lord Esher, M. R. said that provisions 
-of this kind 


“are intended to prevent the members of Local . 
Boards, which may have occasion to enter into con- 
tracts, from being exposed to temptation, or even to 
the semblance of temptation” 

and again Lindley, L. J. said that . 

“the object......~..-....Was to prevent the conflict 
between interest and duty that might otherwise in-. 
evitably arise.” 


A person Gantake adeep interest in a 
thing without being influenced by motives 
of gain at all. He may be greatly intereste 
ed inthe welfare of a friend and that 
interest may-conflict with his duty. So 
in the present case if the question of the . 
forfeiture of the manure had come up 
before the Board Matagulam’s interest 
in Narayandas andthe carrying out of the 
contract cn his behalf might well have 
induced him to favour N arayandas i in- 
stead of looking at the question with the 
unprejudiced eye of a dutiful member of 
the Municipal Committee, Matagulam, ace 
cording to the evidence, even went so far 
as to threaten the sweepers with dismissal 
if they did not remove -the manure. He 
was taking advantage of his position as 4 
member of the Committee to put pressure 
on the Sweepers to work out of hours and 
on behalf of private persons. In our 
opinion, the word ‘interested’ is to be ine 
terpreted in its ordinary wide sense and: 
not confined to interest in money. The 
English case of Hunnings v. Williamson 
(4) did in fact involve financial interest, . 
but the section of the Metropolis Manager. 


ment Act, 1855,in question (8, 54) contains 


the words ‘‘concerned or interested” and- 
which are werds of general and wide 
significance, and we think that the word. 
‘interested’ in the Indian Act must be given. 
a reasonably wide application, In doing 
so, of course, one must bear in mind that 
the intention — underlying s. 45 (1) of the 
Municipalities Actis to prevent jobbery and. 
impure administration, Where the interest 
proved could not pcsaibly lead to corruption 
then the word could be interpreted in favour 
of the accused, But there is also the other 


consideraticn on which stress is laid in 
A. B. v. Emperor (5): ior instance - 3 
p9. 


“Tt is clear it was intended that all, and every 
description of jobbing by the Corporation should 


(3) (1889) 22 22 Q BD 144; 85 L J QB 443; 37W R 
522; b: 

(4) (1883) i "QB D533; 52 LJIQB 416 a9 Li 
361; 82 W R 267; 48 J P 135; 

(5) 7 N LR 53(59; 10 Ind, Cas, 577. 


1910 


® 
Pe a an end to oefar as mere legislation could 
01 
and again at p. 61*, | 

“ All such provisions - 
‘a check on every kind of jobbery, 
fraudulent or improper use of office, by 
members and servants.” 

' It is clear that both in England and in 
India such restrictions upon public ser- 
vants such as councillors in their private 
dealings are meant to be most stringent, 
and effect must be given to them, 

Our answer to the second question is 
therefore also in the affirmative. 
_Order.—The two questions of law which 
were referred to a Bench for opinion have 
been answered in the a/sfirmative. The 
convictions of both the applicants must 
‘therefore stand. 

As to the sentence I think there is 
‘room for consideration. In the circume 
‘gtances of the case the applicants might in 
‘ good faith, though erroneously, have believ- 
‘ed that their conduct did not contravene 
-the law and as the convictions are likely 
-to disqualify them from continning as 
members of the Committee, I reduce the 
-gsentences of fines passed against Hazari- 
mal and Matagulam to Rs. 50 and Rs, 25 
‘respectively. 

De Sentence reduced. 


*Page of 7 N L R.—[Ed]. 
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Dre. ANANT RAM—DEOREE-a0LDER 
AND OTSERS—J UDGMENT- DEBTORS 
—ResPponDENTS 


= Civil Procedure Code (Act V of 1908), O. XXI, 
r. 59, a. 47—Objection by party to suit under 
O. XXI, r. f& dismissed summarily aa collusive — 


- Subsequent application under s. 47, if barred by res 


judicata. . 
Where an objection under O. XXT, 1. 58, Oivil 
P. O., made bya party tothe suit to an attach- 


‘ment of property in execution of decree is dismissed 

summarily as being collusive, without any enquiry, 
the dismissal must be deemed to have been on the 
ground that objection under O. XXT, r. 58 was not 
‘competent. The question of res judicata does not 
arise in such a case and subsequent application by 
the party under s. 47 isnot barred. 


Er. S. A. from an corder of the District 
Judge Amritsar, dated March 9, 1939, 


Mr, Shamair Chand, forthe Appellant. 
.. Mr. Chandar Gupta; for: the Respondents. 
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Judgment.—This is a second appeal 


. arising out of execution proceedings relating 


to a decree. A certain house was attached 


‘by the decree-holder upon which one: Daulat 


Ram put iu objection under O. XXI, r. 58, 
Civil P. O. claiming the house as his exe 
elusive property. The objection was sume 
marily dismissed on February 19, 1937, 
without investigation on the ground that it 
appeared to be collusive. Daulat Ram then 
instituted a declaratory suit to establish his 
right but the suit was dismissed on June 
23, 1937, on the ground that the suit was 
not brought under s,47, Civil P. O., as 
Daulat Ram wasa party to the suit in 
which the decree had been obtained and, 
therefore, his objection should have been 
under s. 47, Civil P. O. Davlat Ram then 
putin a second objection petition under 
s. 47, Civil P.O. This was allowed by the 
executing Court but the learned District 
Judge held on appeal that the second ob- 
jection petition was not competent in view 
of the dismissal of the first petition under 
O. XXI, r., 58, Civil P. O., as the first peti- 
tion also must in law be held to have been 
under s. 47, Civil P.C. He accordingly dis- 
missed the objection petition of Daulat Ram 
as incompetent, He has preferred a second 
appeal. 

The learned Counsel for the appellant has 
urged that there was no objection to a 
second petition being-entertained in the 
circumstances of this case as the first peti- 
tion purported to have been made under 
O. XXI, r. 58 and was summarily dismissed 
without any enquiry. He contended that 
there could be no question of any res judi 
cata in the circumstances and therefore 
the second objection petition under s. 47, 
was competent and ought to have been de- 
cided on merits. This contention appears to 
me to be sound. There are no doubt autho- 
rities in which it has been held that even 
if an objection petition is made under 
O. XXI, r. 58, Civil P. O., the decision 
may operate as res judicata, but the cir 
cumstances of those cases are clearly dise 
tinguishable inasmuch as the objection was 
either decided on merits orin circumstances 
where the rule of constructive res judicata 
would come into operation. In the present 
instance, the objection purported to be 
under O. XXT, 1, 58, Civil P. O. and: was 
treated as such by the Court. No notice 
of the objection was issued to the opposite 
side and the objection was dismissed sum- 
marily on the ground that it appeared to 


-be. collusive. In. these. circumstances jt 


seems to me clear that there could:bhé no 


, belong to the Municipality, 
-applied by them as trustees. 
“rz.” proved that the soil of any public street 
’-"the-Municipality, it cannot ‘be presumed to beof the 
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~ question of even constructive res judicata. 
The firet objecticn in the present case must 
' beheld to have been diemissed merely 


because it was incompetent under O. XXI.. 


r. 8, Civil P. O. The second objection 
under e. 47, Civil P. C., was certainly com- 
petent andin the absence of any objection 
-asto limitation or res judicata I do not see 
“why it should not bave been disposed of 
on merits. I accordingly accept the appeal 
and setting aside the order of the learned 
District Judge, remand the case to him for 
decision of the objection on merits. Stamp 
on appeal will be refunded, costs will follow 
. ‘final decision. The parties are directed to 
appear before the learned District Judge on 


' November 14, 1939. 
R. Case remanded. 
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Bombay District Municipal Act (III of 1201}, ss. 3 
(13), 50 (2), 90 (5}—Munietpality declaring private 
street as public one—Soil of such street, if belongs to 
Municipality — Whether can be claimed by per. 
son. 

From the definition of “publie street” in s. 3 (13), 
’ Bom. District Municipal Act, it does not follow that 
the soil of every public street must necessarily be of 
the ownership of the Municipality. Section 50, 
sub-s. (2) (f), says that all public streets, and the 
pavements, stones and other materials thereof and 
alsoall trees, erections, materials, implements and 
things provided for such streets shall be vested in and 
and shall be held and 
Unless 
belongs to 


ownership of the Municipality merely on the ground 
that it is used as a public street. In fact a. 90, 
sub-s. (5), contemplates a private street being declar- 
ed bythe Municipality as a public street, but thereby 
the soil of such street does not come tobe of the 
ownership of the Municipality. The only effect of 
snch a declaration is that the street is allowed to 
be used by the public, and the public can claim a 
right of way over it as contemplated by s. 3, sub-a. (13) 
(a) of the Act. Therefore the decision of the Oity 
Survey Enquiry Officer that certain land was a public 
street does not declarethat the Municipality was the 
owner of the soil of the street. On failure of a person 
to filea suit within one year after the decision of the 
City Survey Enquiry Officer, he is debarred from 
challenging the Municipslity’s claim that theland is 
a public street; but he is not debarred from claiming 
that even though it is a public street, the soil of the 
street belongs to him, Modhu Sudan Kuandtev. 
Tog Nath Roy (3), relied ọn, [p, 168, cols, 
, z oe . s 7 
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S. A. from thé decision of the Assistant 
Judge, Nadiad, in Appeal No. 144 of 1936. 


Mr. J.C. Shah, for the Appellant. : 
Mr. M. R. Vidyarthi, for the Respondent. 


Judgment —This second appeal arises 
out of a snit filed by the plaintiff for a 
declaration of his title to the land under 


‘and in front of Marudia Khadki in Kovada 


pole and the chowk in front of his house and 
the room in Nadiad, and for a permanent 
injuaction restraining the Nadiad Borough 
Municipality from obstructing him in the 
enjoyment of his said site as its owner. The 
defendant Municipality contended that the 
Plaintiff was not the owner of-the site of 
the Khadki at the time of the Uity Survey 
Enquiry in the year 1916, the Khadki hav- 
ing been declared tn be a public street, 
and the plaintiff's suit baving been times 
harred asit was not filed within one year after 


. the decision of the City Suryay Enquiry 


Officer. The trial Court framed two prelis 
minary issues as to whether the suit was 
bad for want of necessary parties, and whe- 
ther the snit was not in time as contended 
by the defendant Municipality : and it re- 
corded findings in the affirmative on both 
the issues and dismiesed the suit. The 
lower Appellate Court confirmed the decree, 
and the plaintiff has come in appeal. As 
regards the want of necessary parties, it is 
evident thatthe plaintiff is not, por does 
he claim to be the exclusive owner of the 
entire Khadki. There are several houses in 
the Khadki, and even on the admission of the 
plaintiff, the owners of these houses have 
an interest In the Khadki. The proper 
course forthe plaintiff was either to file a 
suit on behalf of all the owners under 
O. I, r. R, Civil P. O. if it was permissible 
for him to do so, or to. join them as parties 
to the suit. However non-joinder of pare 
ties is not fatal to the suit, and it is still 
open tothe plaintiff to rectify the defect 
by joining the other owners of the houses 
in the Khadki either as plaintiffs or de- 
fendants. 

As regards the other contention of the 
defendant Municipality. that the plaintiff 
should have filed a suit within one year 
after the decision of the City Survey En- 
quiry Officer declsring the Kbadki to be a 
public street, it is necessary to consider 
certain material facts. The plaintiff alleged 
that be had no notice of the enquiry by the 
City Survey Enquiry Officer nor of the order 
passed by him. The City Survey Enquiry 
was made in 1915-16, and Ex. 16 shows that 


. Ohalta Nos, 1224 and . 1225, which formed 
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Th 

the Khadki of the site in dispute, were dec» 

lared to be partofa public street on July 
17,1916. As against Chalta No. 1225, a 
note was made that it was claimed by 
the owners of Ohalta Nos. 1210-1223 as 
possessed and owaed by them. Against 
both Ohalta Nos, 1224 and 1225 it was 
noted in col. 5that it was of the joint owner- 
ship of the ownere of Ohalta Nos. 1210-1223, 
that is tosay, the owners-of the houses 
standing on the Khadki. Chalta No. 122t 
is described as Khadki and Chalta No. 1225 
as Padtar. In col. 10 a note was made 
against both the numbers that no evidence 
was produced, that they were decided to 
be part of a public street, that members 
of the same family were not found to be 
residing in that street,and that the Muni- 
cipality had got certain otlas from that 
pole remcved. It is admitted that no protest 
was made by the residents in that Khadki 
against the order of the Oity Survey Ene 
quiry Officer, nor was any svit filed within 
one year thereafter. The lower Oourts have 
observed that onthat account the present 
suit is barred under s. 64. Bom, Municipal 
Boroughs Act, 1925. By this ther really mean 
that it is barred under s. 50-A, Bom. District 
Municipal Act,1901, which was in force 
when the Oity Survey Enquiry Officer’s 
order was passed. Subesection (1) of s. 50-A 
of that Act provides as follows : 

“ln any Municipal District to which a survey of 
lands other than lands ordinarily used for the pur- 
poses of agriculture only has been or shall be ex- 


tended under any law for the time being in force, 
where any property or any right in or over any 


property is claimed by or on behalf of the Munici- . 


pality, or by any person as against the Municipa- 
lity it shall be lawful for the Collector after for- 
mal enquiry, of which due notice has been given to 
pass an order deciding the claim.” 

It is clear from this that before an order 
deciding a claim is passed, it is necessary 
that the Collector or the City Survey Ene 
quiry Officer must give due notice to the 
parties concerned snd then hold a formal 
enquiry. If after such an enquiry a decision 
is given, subss. (2) of s. 50-A of the Act 
provides that any suit instituted in any 
Civil Court after the expiration of one year 
from the date of such an order shall be dis- 
missed, (although limitation has not been 
set up as a defence), if the. suit is brought 
toset aside such order or if t^e relief claimed 
is inconsistent with such order. provided 
that the plaintiff has had due notice of such 
an order. ` 

The plaintiff contends that he does not 
know if any formal enquiry was held by 
the City Survey Enquiry Officer, that he did 
not receive any notice of any such formal 
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enquiry, anł -that he did not receive any 
notice of the order passed by the Oity Sure 
vey Enquiry Officer as required by sub-s. (3) 
of s. 50-A, Bom. District - Municipal Act, 
1901. All these contentions were rightly 
disallowed by the lower Courts. The ‘exe 
tract from the Survey Register (Ex. 16) 
clearly shows that the owners of the houses 
inthe Khadki did appear and put forward 
their claim at least tothe Khadki Chalta 
No, 1225 as the note in col. 9, shows. The 
remark made by the Oity Survey’ Enquiry 
Officer in col. 10, that no evidence was 
produced shows that he expected the said 
claimants to appear before him and adduce 
evidence in support of their contention, In 
the absence of evidence he came tohis decis 
sion from surrounding circumstances and 
held that both Chalta Nos, 1224 and 1225 
were part ofa public street. From these 
circumstances it may be presumed that a 
formal enquiry must have been held by the 
Oity Survey Enquiry Officer after giving 
due notices to ths parties concerned as ree 
quired by subes, (1) of s. 50-A of the Act, 
This could have been proved by the direct 
evidenca of the notices and other proceede 
ings beld by the Oity Survey Enquiry 
Officer, but unfortunately thuse proceedings 
have now been destroyed, as seen from the 
reply given by the Mamlatdar of Nadiad 
to the plaintiff (Ex. 15). According to Il. 
(e) to s. 114, Evi. Act, judicial and offi- 
cial acts may be presumed to have been 
regularly performed, There was no spec 
cial reason why ths City Survey Enquiry 
Officer should have omitted to follow the 
procedure laid down in s. 50-A, Bom. Dise’ 
rict Municipal Act, 1901. Presumably the 
order passed by the Oity Survey Enquiry 
Officer must have been communicated to the 
plaintiff and other persons interested. In fact 
sanads must have been issued to tke owners 
of the houses in the Khadki in respect of 
those houses.. No such sanad has been pro- 
duced by or on behalf of the plaintif. 
From the sanad it could have been seen 
whetherthe Khadki which is one of the 
boundaries was or was not shown as a pubs 
lic street. 

= When the defendant Municipality came 
in the way of constructing otlas in the 
Khadki, the residents of the houses ia the 
Khadki made an application to the District 
Deputy Collector on August 13, 1923, (Ex, 27), 
requesting ihat the Khadki should be 
declared to be of their private ownership. 
That application was rejected, and an 
appeal was preferred to the Collector on 
October 25, 1923,- (Ex. 28). The Collector 
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“also rejected that appeal on the ground 
‘that the claim was timé-barred. At least 
‘when this’ application and the appeal were 
presented, the plaintiff had come to know 
‘the order passed by the City Survey En- 
‘quiry Officer, and no suit was filed even 
within one vear after that, Subsequently, 
on July 9, 1929, the plaintiff built an otla 
and a- privy on a portion of the Kbadki, 
and the defendant Municipslity ordered 
their removal], This suit was not filed 
even within one year after that. It is 
thus clear that the presumption that the 
procedure laid down in s. 50-A, Bom, 
District Municipal Act. 1901, must have 
been followed by the City Survey Enquiry 
Officer before deciding that the Khadki 
in suit was a public street stands unrebut- 
ted. It is aleo to be presumed that the 
decision was communicated to the plaintiff, 
and the plaintif admittedlv came to know 
of it at least in the year 1923; and if the 
plaintiff wants to have that decision set 
aside or asks-for any relief which is inconsis- 
tent with that decision, then his claim is 
barred under sub-s, (2) of s. 50-A, District 
Municipal Act. 

- But the matter does not rest there. The 
plaintiff is at liberty to ask for any relief 
in respect of the Khadki if that relief is not 
inconsistent withthe decision of the City 
Survery Enquiry Officer. The wording of 
that decision is “decided to be part ofa 
public street,” which does not mean that 
the soil of that street belonged to or was 
vested in the Municipality. The expression 
“publie street’ is defined in s,3,cl. (13), 
‘as follows: 

. “Public street’ shall mean any street— 

. (a) over which the public have a right of way, 
or (b) heretofore levelled, paved, metalled, chanelled, 
sewered or repaired, out of Municipal or other pub- 
lic funds, or 

- (c) which under the provisions ofs. 90 is declared 
by the Municipality to be, or under any other pro- 
visions of this Act becomes a public street,” 

“Tt does not follow from this definition 
that the soil of every public street must ne- 
cessarily be of the ownership of the Munici- 
pality. Section 50, sub-s.(2) (f) Bom, Dise 
trict Municipal Act, 1901, says that all pub- 
lic streets, and pavements, stones and other 
materials thereof and also all trees, erec- 
tions, materials, implements and things 
provided forsuch streets shall be vested 
in and belong to the Municipality, and shall 
be held and applied by them as trustees. 
In interpreting s. 32, Beng. Municipal Act, 
(Beng. V of 1876), which is worded similarly 
the Calcutta High Oourt in Chairman of 
the. Nathatt. Municipality Yv. Kishori Lal 
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Goswami (1) observed as follows (p. 173): 

“If...the word ‘road’ carried with it all the soil, all 
the materials, andall theerections on it, this enumera” 
tion, in express words, of ‘pavements,’ ‘etones, cs 
would be unnecessary. Olearly then there must be 
some limitation to the word ‘road’. It does not mean 
everything above and below the road: and we think, 
looking at the case in St Mary, Newington v. Jacobs, 
a the sub-soil did not belong to the Munici- 
pality”. 

-In that case the Municipality claimed 
compensation for the whole soil on the ground 
that they had a title to the property in 
the soil under the-said s. 32, while the 
zamindar claimed that money on the ground 
that the soil belonged to him; and after 
interpreting the wording of s. 32, Beng. 
Municipal Act, 1876, the Calcutta High 
Court held that the soil belonged to the 
zamindar. Inthe Bom, Act the word ‘street’ 
is used instead of the word ‘road’. The 
game View was taken in Modhu Sudan 
Kundu v. Promoda Nath Rou (3). and it 
was held that s,10, Beng. Municipal Act 
(Beng. IIT of 1864), did not deprive a person 
of any right of private property that he 
might have in land used as a public road, 
nor did it vest the sub-soil of such land 
in a Municipality, It was also further held 
that when such land was no longer required 
as a public road, the owner was entitled 
to claim its possession, 


I agree with that view, and unless it is 
definitely proved that the soil of ‘any 
public street belongs to the Municipality, 
it cannot be presumed to be of the owner- 
ship of the Municipality merely on = 
n 
fact s. 90, sub-s. (5), Bom. District Munici» 
pal Act, 1901, contemplates a private 
street being declared by the Municipality 
as a pulic street, but thereby the soil of 
such street does not come to be of the 
ownership of the Municipality. The only 
effect of such a declaration is that the 
street is allowed to be used by the public, 
and the public can claim a right of way over 
it as contenplated by s. 3, eub-s, (13) (a), of 
the Act. If eo, the decision of the City Survey 
Enquiry Officer that the Khadki was a public 
street did not declare that the Municipali- 
ty was the owner of tke soil of the street, 
It may be that at onetime it was a private 
street and was declared by the Municipality 
as a public street under s. 90, sub-s, (5), 
Bom. District Municipal Act. Even in 
that case, the City Survey Enquiry Officer 


(1) 13 0171 (173). 
(2) (1871) 7 QB 47;41 LIM O72; 25 L T £00; 20 
WR 249, 
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‘Boroughs Act, 


‘Municipality. 
‘soil of the Khadki belongs to the owners 
“of the adjacent houses or to the Municipality 
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would be justified in holding the Khadki to 
be a public street, although the soil bee 


longed to the owners of the adjoining 
. houses, 
--had decided that the soil belonged to the 
‘Municipality and had been declared a 
` public street, then the plaintiff’s claim in the 


If the City Survey Enquiry Officer 


present suit would have been inconsistent 
with that decision, By reason of the 
plaintiff's failure to file a suit within one 
year after the decision of the Oity Survey 
Enquiry Officer, he is debarred from chal- 


_lenging the Municipality’s claim that the 


Khadki is a public street; but the plaintiff 


-is not debarred from claiming that even 
-though it is a public street, the soil of the 
Strest belongs to him. 


After the plaintiff's appeal to the Collec- 
tor was rejected as time-barred in 1924, 
the plaintiff put up an otla and a privy in 
1929, and when they were ordered to be 
removed, all the residents in the Khadki 
made an application to the Municipality 
requesting that the Khadki be declared 
to be of the private ownership and not 
a public street. At a geneal meeting of 


_the Manicipality keld on February 28, 


1931, (Ex. 22), it was resolved that the 


. public street should be “made” a private 


street. A reply was given accordingly to 
the applicants on March 1, 1931, (Ex. 21). 
That resolution was forwarded to the Ocl- 


‘lector, but the Collector refused to sanction 


the conversion of the public street intoa 
private street. When this decision was 
communicated to the plaintiff and other 
residents, the present suit was filed. 
Section 90, sub-s. (1), Bom, District Muni- 
cipal Ac‘, 1903, which corresponds to 
8. 114, subes. (L, Bom. Municipal Boroughs 
Act, 1925, which now governs the Nadiad 


‘Municipality, empowers the Municipality 
“to widen, open, enlarge or otherwise im- 


prove, and to trun, divert, discontinue or 
stop up any pulic street.” In exercise of 
this power the defendant Municipality pass- 
ed a resolution discontinuing tke use of 
the Khadkiin dispute as “a public street.” 
Such discontinuance did not require the 


-sanction of the Commissioner under s. 40, 


-sub-s. (2), Bom. District Municipal Act, 
‘1901, or s. 46, sub-s. (2), Bom. Municipal 
1925, since such. disconti- 
nuance did not amount to a lease or sale 
of any Municipal land, unless it is held 
that the soil of the Khadki belongs to the 
The question whether the 


has not yet been determined. _ If.it be- 
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longs to the Municipality, then the plaintif 
has no claim over it, and the suit is bound 
to be dismissed, If on ths other hand it 
belongs to the plaintiff and other resi- 
dents of the locality, then the Municipality 
can discintinue its use as a public street 
without the sanction of the Commissioner, 
since thereby it does not part with any 
land belonging to it, Admittedly, the 
Municipality passed a resolution at its 
general meeting discontinuing the use of 
the Khadki as “a public street,” and 
the resclution was duly communicated to 
the owners of the houses in that locality. 
That resolution took effect immediately, 
unless it is held that it required the sance 
tion of the Commissioner. Whether such 
sanction is required or not depends on 
the ownership of the Municipality over 


_the soil of the Khadki. It is, therefore, 


necessary to raise an issue as to whether 
the land belongs to the plaintiff or to 
the Municipality, and this euit cannot be 
finally dispoged of unless a finding 18 re- 
corded on that issue. 

This aspect of the case has nol been 
considered by the lower Courts. They seem 
to have thought that the decision of the 
City Survey Enquiry Officer amounted to 
an order that the soil of the street balonged 
to. the Municipality and that therefore 
the plaintiff's claim in this suit is inconsis« 
tent with that decision. But, as I have 
pointed out above, even if the decision of 


‘the City Survey Enquiry Officer cannot 


be challenged by the plaintiff. still he can 
contend that by reason of the resolution 
of the Municipality converting the public 
street into a private street, the land of 
the street reverts to him as he was its 
owner before it was declared to be a public 
street, as held in Modhu Sudan Kundu vV. 
Promoda Nath Roy (3). Both the lower 
Courts dismissed the suit on their findings 
on preliminary issues and therefore the 
suit must be remanded under O. XLI, r. 23, 
Civil P, C. 

For these reasons I allow the appeal and 
set aside the decree passed by the 
lower Courts. I frame the following issues: 
(1) Does the plaintif prove that the site of 
the Khadki in suit belongs to him? (2) If 
so, can the defendant Municipality dis- 
continue the use of the Khadki as a public 
street without the sanction of the Commis- 
sioner ? (3) If so, does the ownership of 
the site of the Khadki, which was till then 
a public street, revert tothe plaintiff ? (4) 
And, if so to what relief is the plaintiff 
entitled ? I remand the case tothe trial 
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Court for further hearing and disposal 

under O. XLI, r. 23, Civil P. O. Both the 

parties are at liberty to adduce further 

evidence, The costs in this Court and in 

o ra Appellate Court will be costs in 
e suif. 


8. Case remanded, 
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Hindu Law — Adoption — Bringing up child and 
describing him as adopted, whether valid adoption— 
Succession Act (XXXIX of 1925) — Applicability— 
Hindu convert to Christianity — Succession to, how 
governed — Punjab Laws Act (IV of 1872), a. 5—- 
Adoption by Hindu convert to Christianity — Custom 
must be alleged and proved — Caste Disabilities 
Removal Act (XXI of 1850) — Scope—Does not deal 
with succession to estate of convert — Evidence Act (I 
of 1872), s.115—There must be creation of belief and 
a person must act on it. 

The bringing up of a child, even with the intention 
of giving one's property to him and describing him 
as having been adopted, do not constitute adoption in 
the sense as understood in Hindu Law. [p. 172, col. 1.] 

Successionto the estate ofan Indian Ohristian 
dying intestate cannot be governed by the rules 
applying to the Hindus to which community he 
belonged before his conversion to Christianity. In 
such a case the succession is governed by the Succes- 
ee 64 Ind. Cas. 559 (1, relied on. [p. 174, 
col. 1, 

So far as the Province of Punjab is concerned, 
under s., 5, Punjab Laws Act, 1872, the primary rule 
for decision in matters of succession is custom, 

. which may be found to govern the parties, but it ia 
for those who allege that there issucha custom to 
establish it. Thus, it is at least necessary for a 
Hindu convert to Christianity to allege and to 
prove that therais any custom of adoption among 
the Christian community in the Punjab, or in any 
section of that community, before any question as to 
whether any such adoption confers on the alleged 
adopted boy thesame rights as an adoption in Hindu 
Law confers on him, can be considered. 1 Ind. Cas. 
ae oo 116 Ind, Cas. 308 (5), explained. [p. 175, 

K ; 


The Caste Disabilities Removal Act is intended 
to deal with the rights to property of the person who 
is converted and not with succession to the estate of 
the convert. [p. 175, col. 2.] 

The creation of a belief alone is not what s. 115, 
Evi. Act, requires. It is further necessary that the 
person who is made to believe something must act 
upon that belief. {p 176, col. 2.] i 


F. A. from the decision of the First Oivil 
Judge, Meerut, dated February 4, 1937, 


Mr. 0. M. Thomas, for the Appellant. 
. ~ -Mr..G. 8. Pathak, for the Respondents... 
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Verma, J.—This is an appeal by defen- 
dant No. 1. The plaintiff's suit was that 

sit be declared that defendant No. l is neither the 
adopted son of the deceased, Mrs. Surendri Helen 
Karam Singh or her husband, nor is the legal heir 
to her estate in the hands of the Administrator- 
General and Official Trustee, United Provinces, 
Allahabad, whish is divisible according to Jaw only 
amongst the plaintiff and defendants Nos. 2 to4 
who are her legal heirs.” 

The Court below has decreed the suit. 
The plaintiff and the persons who were 
originally defendants Nos, 2 to 4 are 
brothers. Mrs. Surendri Helen Karam 
Singh deceased was theirsister. Dr. J.. O, 
Bhattacharji, who was originally defendant 
No, 2, seems to have died after the iostitu- 
tion of the suit and a number of persons 
have been brought on the record as his legal 
representatives, 

The plaintiff and his brothers are Chris 
tians. So were their sister, Mrs. Surendri 
Karam Singh deceased, and her husband, 
Mr. Karam Singh. These facts are admitte 
ed. It is also common ground that Karam 
Singh died intestate on September 2, 
1931, and all his property was inherited by 
his widow, the sister of the plaintiff, It is 
again common ground that this lady, Mrs. 
Surendri Helen Karam Singh, also died 
Intestate on April 11, 1832. Atthe time 
of her death she was possessed of movable 
and immovable property and the dispute 
in this case relates to this property. The 
case of the plaintiff is that the deceased 
Mrs. Karam Singh being a Christian, he 
and his brothers are the legal heirs in 
accordance with the provisicns of the 
Indian Succession Act. Defendant No, 1, 
who is a minor under the guardianship of 
one Dr, Mies O. M. John, contested the suit. 
The principal pleas raised on behalf of 
defendant No. 1 were that the property 
did not belong to the lady, Mrs. Surendri 
Helen Karam Singh, that all the property 
was owned by her husband, the late Mr, 
Sardar Karam Singh, that defendant No. 1 
was the legally adopted son of the late Mr. 
and Mrs. Karam Singh, and as such was 
entitled to the estate left by them; that Mr, 
Karam Singh and hia wife were competent 
to adopt the contesting defendant as their 
son and heir under the Punjab Oustomary _ 
Laws; and that the plaintiff was estopped 
from denying the adoption. In para, 24 of 
the written statement it was further pleaded 


that 

“the deceased Sardar Karam Singh was a Sikh 
by caste before his conversion to Christianity 
and in the matter of succession was governed by 
rules of Hindu Law and Punjab Customary Law. 
The plaintifi and his brothers are no heirs to the 
‘late Mr. Karam Singh” - --- - © i+ - = 
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Singh took over the appellant, 
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The Oourt below has held that the 
Property in question belonged to Mrs, 
Surendri Helen Karam Singh; that defen- 
dant No. 1 was not the adopted son of 
Mr, or Mrs. Karam Singh; that he was 
not their heir and was not entitled to inherit 
the property in question: that no custom of 
adoption governing Indian Ohristians had 
been proved, and that there was no estoppel 
against the plaintiff. 

The case of the plaintiff was that defendant 
No. 1 was a foundling whom the late Mr. 
Karam Singh had taken over from the 
Police at Lahore with the intention of 
protecting him and bringing him up. In 
proof of this assertion, the plaintiff bas 
filed Ex. 4, whichisa certified copy of a 
Police report dated June 27, 1929 Mr. 
Muhammad Sadiq, one of the witnesses 
produced by defendant No. 1, admits that 
this report bears his signature, He was 
the Kotwal at Lahore at that time. It is 
stated in this report that the maintenance 
and care of “the newly boro child” (the 
word in the original is “tifi” and the verb 
used in the original denotes that the child 
was male child) had been at first made 
Over to one Hafiz Lobar. but afterwards, 
on account of the unsatisfactory manner in 
which Hafiz looked: after the child. it had 
been entrusted to Mr, Karam Singh Station 
Superintendent of the office of the Inspector- 
General of Police, Lahore. Tt is also 
stated in this report that Mr. Karam Singh 
expressed a desire that the child be made 
over to him, This report was put up before 
a Magistrate who sanctioned the making 
over of the child to Mr. Karam Singh. 
The case put forward on behalf of the 
appellant, on the other hand is, that he 
was born on June 19, 1929, and nine days 
after his birth he was “given in adoption" 
to Mr. Karam Singh and his wife by 
the appellant's m«ther and ber sister. We 
have not been referred to any evidence 
to show who the appellant’s mother was or 
who her sister was. As tothe manner in 
which the adoption was performed. the 
cass put forward on behalf of the appellant 
is that no ceremony of any sərt is required 
by the Punjab Oustomary Law governing 
the Sikh community to which Mr. Karam 
Singh belonged before his conversion to 
Ohristianity, that that Customary Law must 
be applied to Mr. Karam Singh, and that 
therefore it was not necessary for Mr. Karam 
Singh to perform any ceremony whatsoever. 
It is argued thatthe facts that Mr. Karam 
} brought 
bhim up and used to describe him as his 
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“adopted son," are sufficient to confer on 
the appellant the legal status of sonship 
and to entitle him to suceced to the props 
erty left by Mrs. Surendri Helen Karam 
Singb. 

Of the witnesses produced on behalf of 
the appellant, the only person who claims 
to bean eye-witness of what may be des» 
eribed as the factum of adoption is one 
Feeroz Din who says that he was Mr, 
Karam Singh's official orderly. His story 
is that the adoption took place in the 
evening -in the month of June or July 
about eight years before January 6, 1937, 
when he was giving evidence, and that 
the witness i 

“was massaging the legs of Mr. Karam Singh at 
the time when a Sikh couple came to him and said 
that they had brought a boy for the said Mr. 
Karam Singh. The couple said they would not be 
able to bring up the child and asked Mr. Karam 
Singh to adopt the boy.” 

He states that Mr. and Mrs. Karam Singh 
agreed to the proposal of the Sikh couple 
who went away leaving ths child behind 
with Mr. and Mrs. Karam Singh After 
having carefully perused the statement of 
this witness, we have not the slightest hesi» 
tation in agreeing with the opinion of 
the Court below that the evidence given 
bv this witness in a "tissue of lies." It 
will also be noticed that the allegation in 
the written statement is that the appellant 
wag given in adoption by his mother and 
her sister, whereas the witness’s story js 
that a Sikh couple came to Mr. Karam 
Singh with the boy and left him behind. 
Baba Mani Ram is one of the witnesses 
examined by defendant No. 1 on commise 
sion and he states that, ag far as he could 
recollect, Mr. Karam Singh had said in 
the presence of all the other clerks of the 
office that he had got the boy ‘through 
the agency of the Police’. In view of 
this statement of a witness of the appellant 
himself, and in view of the inherent ims» 
probability of the story related by Feeroz 
Din, we are not prepared to place any 
reliance on his evidénce, As already 
stated, there is no other eye-witness 
of the alleged adoption. It is argued 
however that the appellant’s case of 
adoption is proved by the fact that 
Mr, and Mrs. Karam Singh had this boy 
baptized on February 2, 1930, and reliance 
is placed on a copy of the baptismal 
certificate (Ex. A) printed at p. 39 of the 
paper book. The Rev. Dinanath, who 
was the Vicar of the Holv Trinity Church 
where the baptism took place, has been 
examined on commission by the appellant 


172 . 
He states that he performed the baptism 
and that Ex. A is a true copy of the 


entries in bis register which he had before 
him when he was making his statement. 


The argument on behalf of the appellant 
-is thatin the column “parents’ names” the 
entry is as fcllows: ‘Adopted by: Stephen 
. Karam Singh, Surendri Karam Singh,” and 
-it is urged that this entry must have been 
made ona statement by Mr. and Mre, 
. Karam Singh that they had adopted the 
‘boy. Although we are not satisfied that the 
requirements of the Jaw as to the proof of 
Ex. A have been strictly complied with, we 
shalle deal with this document on its merits. 
We may also accept the argument that Mr. 
and Mrs, Karam Singh in all likelihood 
‘told Rev. Dinanath that. the child to be 
baptised had been “adopted” by them. It 
must however be remembered that adoption 
in the technical legal sense is one thing, 
.and the bringing up of a child, even with 
the intention of ultimately giving one's 
-property to that child, and loosely describ- 
ing him as having been adopted, is quite 
another. Althovgh Dr. Mies. John, the 
certificated guardian of the appellant, 
has made in the Court below the startling 
statement that “the custom of ` adop- 
tion prevails very freely amongst the 
Obristians’ and that ‘by adoption I mean 
-perpetuating of the line and that the adopt- 
ed boy becomes the owner of the adcptive 
parents” (the word “property” seems to 
„have been left out by oversight) it has 
not been argued before us: that adoption 
is a recognized institution among Chistians 
in the sense in which itis understood and 
recognized among the Hindus and in 
Hindu Law. 


_ It is possible that Mr. and Mrs. Karam 
Singh, who, it is common ground, had 
no children of their own and had taken over 
‘this boy from the Police with the intention 
‘of bringing him up, had grown very fond of 
“him and used to describe him as their 
‘adopted son, but that would not make the 
‘boy Mr, Karam Singh’s adopted son in the 
sense in which that expression is used in 
Hindu Law. It is further urged that the fact 
that Mr. and Mrs. Karam. Singh had this 
‘boy baptised goes to support the case of the 
appellant. In this connection reliance has 
‘been placed on Ex. O, p. 33, which is alleged 
‘to have been the invitation card which Mr. 
and Mrs. Karam Singh are alleged to have 
issued at the time of the baptism. The wit- 
ness Feercz Din has stated that- he was 
given : this: invitation card “to join -the 
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ceremony” and that it remained: with him 
and he made it over- to the. guardian of 
the appellant when shé visited Lahore. 
As we have already ‘stated, we do not 
consider Feercz Din to be a truthful wite 
ness at all. It may further be pointed out 
that appellant’s witness Baba Mani Ram 
states that he was present at the ‘time of 
the ceremony of baptism.. But no ques- 
tion was put to him as to whether he receive 
ed any such invitation card. The suit was 
instituted in January 1935; the appellants 
written statement was filed. in May 1935, 
and issues were framed in December 1935. 
This invitation card was not produced in 
Court until December 6, 1936. . Muhammad 
Sadiq, another wilness produced on behalf 
of the appellant states that he does not 
remember if any invitation card to join the 
ceremony of baptism was issued at the time, 
although he says that he was present at the 
ceremony. We do not in these circumstan- 
ces consider that, Ex. O has been proved to 
be a genuine document. Buteven if we 
take it to be a genuine invitation card which 
was really issued by Mr. and Mrs. Karam 
Singh at the time of the appellant’s bape 
tism, that cannot help the defendant. The 
appellant relies on the words “adopted son 
of 8. Karam Singb....” 

The observations which we have made 
with regard tothe entry in the baptismal 
certificate apply to the use of these words in 
this invitation card also. Further, the adop- 
tion is alleged to have taken place in June 
1929, and the baptism took place in Feb» 
ruary 1930. The position thus is that there 
is no contemporaneous documentary evi- 
dence in proof of the alleged adoption. 
The oral evidence to prove it consists of 
the testimony of a s:litary witness Feeroz 
Din which is wholly unsatisfactory. In 
this connection a statement of the appel- 
lant’s witness, Mr. J. T. M. Bennet, is 
significant. A question was put tobim in 


crcss-examination : 

“What did you understand by his saying that 
he had adopted the boy? Was it in the ordinary 
sense amongst Europeans that he was going to 
bring up the boy as his son; and eventually to 
make him his heir, or was it inany other special 
sense ?!* , , ere: 

The answer to this question is in these 


words: 

“I understood that his adoption was in the ordi- 
nary sense understood amongst Europeans that he 
was going to bring up the boy as his son and make 
him his heir.” 

We aretherefore not prepared to hold that 
the appellant bas proved the factum of 


adoption. It has been argued on behalf of 


ithe appellant -that--Mr. Karam Singh; al- 


1940 i e: ĝa 
though he'renounced Sikhism and embraced 
Ohristianity, “continued to retain what is 
described as‘ “the right of adoption.” As 
stated above, .it-was alleged in para. 24 
of the written statement that in the 
matter of succession, Sardar Karam Singh 
was goverhed by rules of Hindu Law and 
the Punjab:Customary Law, it is argued 
that -among the class of Sikhs to which 
Sardar Karam Singh belonged before his 
conversion to Christianity and in the locali- 
ty where his family had originally resided, 
there was a custom of adoption and that 
Mr. Karam Singh continued to be govern- 
ed by that custom. Now, the Succession 
Act-(XXXIX of 1925) states in its Preamble 
that it. was expedient to consolidate the 
Jaw applicable to ‘intestate and testamen- 
tary succession in British India. Section 2 
(d) defines "Indian Christian” as meaning 

“a native of India who is, or in good faith claims to 


be, of unmixed Asiatic descent and who professes any 
form of the Christian religion.” 


It is not. denied that Sardar Karam 
Singh as well as his wife were of unmixed 
Asiatic descent, were natives of India and 
professed the Ohristian religion. Defend- 
ant’s own witness, the Rev. Dinanath, states 
that he always thought that both of them 
were good Christians and that, as far as 
his knowledge went, none of them ever 
professed either Hindu or Sikh belief. He 
has further stated that Mr. Karam Singb, 
to the best of his knowledge, was a member 
of the Indian Obristian community ut 
Lahore and that he and his wife belonged, 
as far as he knew, to the Ohurch of Eng- 
land dnd attended the Holy Trinity Ohurch, 
Lahore. Baba Mani Ram has stated that the 
funeral ceremonies of Mr. Karam Singh 
were performed according to Christian rites 
‘at Lahore by an Indian Ohristian padri. 
Thus, there can be no doubt whatsoever 
that Mr. and Mrs. Karam Singh were Ubhris- 
tians not only in name and form, but they 
followed the tenets of the Ohristian religion 
Sincerely and faithfully. It is difficult to 
believe therefore that Mr. Karam Singh 
could possibly ever have had any. inten- 
tion of retaining any customs, traditions or 
practices of the religion which he had de- 
liberately renounced. Section 5 (1): of. the 
Indian Successsion Act provides: 

“Succession to -immovable property in British 
India of a person deceased shall be regulated py the, 
Law of British India, wherever such person may have 
had his domicile at thé time of his death,” 
and sub-s. (2) of that section provides that 
succession to the movable property of a 
person deceased is regulated by the law of 
the country in which such pérson had his 


Ne 
D 


RANBIR KARAM SINGH.v. JOGINDRA CHANDRa (ALL) 


173 


domicile at the time-of his death There is 


no’ question that Mr. Karam Singh as well” 


as his wife had their domicile in British 
India. Suecession to their property, im- 
movable as well as movable, is therefore - 
governed by the Law of British India 
Part IY of the Act deals with consanguinity, 
ard bys. 23, which is the first section in 
that part, it is provided that nothing in 
that part shall apply to any will made or’ 
intestacy occurring before January 1, 1866, 
or to intestate or testamentary succession 
to the: property of any Hindu, Muhammadan, 
Buddhist, Sikh, Jain or Parsi. It follows 
therefore that the provisions of that part 
apply to Indian Christians. Section 24 runs 
thus: “Kindred or consanguinity is the 
connection or relation of persons descended ` 
from the same stock or common ancestor,” | 
and s. 25 (1) provides that l 
“lineal consanguinity is that which subsists bet- ` 
ween two persons, ons of whom is descended in a 
direst line from the other, as between a man and his. 
father, grandfather and great-grandfather, and so 
upwards in the direct ascending line; or between a 
man and his son, grandson, great-grandson and so 
downwards in the direct descending line.” as 
Section 26 deals with collateral consane - 
guinity. It will thus be noticed that there 
is absolutely no mention of adoption as 
creating any kind of relationship whatso: 
ever. Part 5 deals. with the intestate suce 
cession and by subss, (1) of s. 29 succession 
to the property of any Hindu, Muham- 
madan, Buddhist, Sikh or Jain is excapted. 
Sub-s, (2) of s, 29 provides : 
“Save as provided in sub-s, (1) or by any other law 
for the time being in force, the provisions of this 
part shall constitute the Law of British India in ail 
cases of intestacy.” 
The rules as to succession'in the case of 
an intestacy then follow in Chap, II. It is 
not denied that, but for the adoption set 
up on behalf of the appellant, the plaiatiff 
and his brothers are the heirs of the 
deceased lady under the provisions of the 
Succession Act. It is argued, however, that 
as Sardar Karam Singh was a resident of 
the Punjab, he must be taken to be governed 
by the’ Punjab Customary Law even on his 
conversion to Ohristianity. It is alleged, 
on the basis of a statement made by Baba: 
Mani Ram, that Mr. Karam Singh was a 
Khattri by caste before his conversion to. 
Christianity. It is then argued on the 
authority of a- book called .“Customary Law- 
in the Gujranwala District, Vol. XXVI” by 
Dalip Singh, Settlement Officer, that the 
custom of adoption did prevail among the 
Khattris in that district. Now, in the first 
place we are not satisfied that there is really 
any clear and convincing evidence that 
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Mr. Karam Singh was a resident of the 
district of Gujranwala or was a Khattri by 
casle, But even accepting these allegations 
for the sake of argument as true, the quese 
tion still remains as to whether it can be 
held that even after Mr. Karam Singh was 
converted to Christianity he continued to 
be governed by the custome prevailing 
among the Khattris of the district of 
Gujranwalla. It seems to ws that the argu- 
ment that succession to the estate of -an 
Indian Ohristian can be governed by the 
rules applying to the community to which 
he belonged before his conversion to Ohri- 
Stianity is not sound, Their Lordships of 
of the Privy Council have had occasicn to 
deal with this matier in Kamawati v. Dig- 
bijai Singh (1). The relevent portions of 
their Lordships’ judgment are at pp. 533 
and 534 cf the Report. Their Lordships 
observe that an argument was submitted 
to them to the effect that even accepting 
the view that the deceased was a Christian, 
still he had by his acts made such an indi- 
cation as the law would respect, to the effect 
that his succession was not to be guverned 
by the Succession Act, Their Lordships 
then observe ; 

‘Their Lordships can, give no countenance to’ such 
aprinciple. It ,is unavailing to quote the cases of 
Abraham v. Abraham (2) or Sri Gajapatht Radhika 
Patta Maha Devi Garu v, Sri Gajapathi Nilamani 


Patta Maha Devi Garu (3). These cases preceded 
a Succession Act and cannot modify or interpret 
t 33 


Proceeding further, their Lordships say : 

“The question accordingly is, was the late owner of 
this estate, or was he not, a Hindu? If he was, the 
Mitakshara Law would apply. 
the Succession Act, rules would apply.” 

Then their Lordships state that the argu- 
ment before them was that, not withstanding 
the fact that the decease was proved 
beyond question to have been a Onristian 
at the time of his death, the Hindu Law 
of succession should apply to his estate, 
The. proncuncement of their Lordships 
with regard to this argument is in these 
' words : ; 

“A situation of nothing but confusion could be 
thug produced. The plain law of the Succession Act 
would be eviscerated, and in each case inquiry 
might have to be entered upon as to whether a 
‘deceased subject of the Crown wished or by his 
acts c.mpelled that the law of the land should 
not apply to his case. A particular subject can 
settle that in India, as ia other parts of the 


(1) 43 A 525 (533, 534); 64 Ind. Oas. 559; A IR 1922 
PO 14; 481A 384; 15L W 13.0 ML T 47;42ML 
J87;26 O WN 49; 24 Bom. L R 626; 4UPLR 
(P O) 27; (1922; M W N 336 (P O). 

(JIMIA 195; 1 WR 1; 1 Suther 501; 2 Sar. 10 
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Empire, by exercising whatever be his religion his 
power of testacy, and definitely declaring how he 
desires his affairs-to be regulated so far as hisown | 
individual property is concerned."y 

- It will be noticed that the argument 
pressed upon usis of the same type as 
was submitted to their Lordships, and in 
our opinion such an argument cannot, in 
View of the observations of their Lordships 
of the Privy Oouncil quoted above, be 
accepted, It is argued however that so 
far asa resident of the Punjab is cone 
cerned, the question of succession to his 
estate must be decided in accordance with 
the provisions of the Punjab Laws Act, 
IV of 1872. Now, s.5 of that Act provides 
that: 

“In questions regarding succession... adoption 
e... SHO e of decision shall be (a) any custom - 
applicable to the parties concerned......(b) the 
Muhammadan Law, in cases of Muhammadans, and 
the Hindu Law, in cases where the parties are 
Hindus, except in so far as such law has been 
altered or abolished by legislative enactment or . 
is opposed to the provisions of this Act or has 
been modified by the provisions of any such custom 
as is above referred to,” 


It is obvious that cl. (b) has no applica» 
tion to the case before us, but it is 
argued on the basis of cl. (a) that the suc» — 
cession tothe estate of Mrs. Karam Singh 
must be held to be governed by the 
customs prevailing among the Sikhs and 
the Khattris of the Gujranwala District. 
This aigument however completely loses 
sight of the important words ‘applicable 
to the parties concerned.” Learned Counsel 
appearing for the appellant has invited our | 
attention to two cases decided by the Punjab 
Ohief Court, viz., Mukerji vV. Alfred, 1 Ind- 
Oas. 697 (4) and Sohan Lalv. A. Z.Mukhuin, 
116 Ind, Oas. 305(5). These very cases how- 
ever arein our opinion against the conten- 
tion of the learned Counsel. It was held 
in the first case mentioned above that in 
the absence of any custom; as provided. 
by s. 5 (a), Punjab Laws Act, the rule 
of law applicable to the case of Hindu 
converts to Christianity is as provided for 
in the Succession Act, It was further held 


that : 

“The test for applying the rule of equity and 
good conscience to regulate succession in the case 
of a convert is to agcertain the course of conduct 
and usage adhered tosince conversion.”’ _ 


It would thas appear that this case is 
no authority forthe proposition that the 
rule of law applicablein the present case 
should be the custom or practice which. 
prevails in the community to which’ 
Mr. Karam Singh belonged before con- 

(4)36 P R 1909; 1 Ind. Cas, 697. . ` l a 

(9) 116 ind. Qas. 303; A I R 1929 Lah, 230; Iad. Rul, 
(1929) Lab. 484. i 
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Version, In the second case mentioned 
above it was observed that so far as the 
Province of Punjab was concerned, under 
8. 5, Punjab Laws Act, 1872, the primary 
tule for decision in matters of succession 
was custom, which may be found to govern 
the parties, but itis for those who allege 
that there is such a custom to establish 
it. Thus, even according to the authori» 


- ties cited by the learned Counsel for the 


appellant it is atleast necessary for the 
appellant to allege and to prove that there 
is any custom of adoption among the 
Christian community in the Punjab, or ia 
any section of that community, before any 
question asto whether any such adoption 
confers on the alleged adopted boy the same 
rights asan adoption in Hindu Law cone 
fers on him. can be corsidered. It is 
sufficient to state that no such custom has 
been set up, much less proved. It may be 
mentioned here that in Sohan Lal v. A. Z. 
Mukuin, 116 Ind. Oas. 308 (5) mentioned 
above, which is a decision by a learned 
Single Judge, a somewhat restricted mean” 
ing has been given to the observations 
of their Lordships of the Privy Council in 
Kamawatt v. Digbijat Singh (1). In view 
of the fact however that in the case before 
us no custom alléged to be applicable to 
Christians has either been set up or proved, 
wë donot consider it necessary to express 
any opinion as to the soundness or otherwise 
of the view expressed on that point in 
Sohan Lal v. A-Z, Mukuin, 116 Ind, Oas. 
308(5). Reference has also been made to 
the Oaste Disabilities Removal Act XXI of 
and reliance has been placed 
on the word “right? in s 1. It has 
been urged that Mr, Karam Singh before 
he was converted to Christianity had the 
“right” to adopta son and that in view 
of the provisions cf this Act he ought not to 
be held to have forfeited that right. In our 
opinion, this argument cannot be accepted, 
A -Hindu has the “right” to use the langu- 
age of the learned Counsel for the appel- 
lant to marry, and to have at the same 
time as many wives as he likes. A Muslim 
has the “right’’ to have atthe same time 
four wedded wives, Can it be maintained 
fora single moment that a Hindu or a 
Muslim, after renouncing Hinduism or 
the Muslim faith and embracing Cbhris- 
tianity, will under the Oast Disabilities 
Removal Act continue to possess the 
“right” of having more than one wife? 
Various other considerations can be men- 
tioned to show the incorrectness of the 
argument advanced on behalf of the appel» 
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lant, but we consider it unnecessary to 
dwell on it any further. The Caste Dise 


abilities Removal Act is: o 

“An Act for extending the principle of s. 9, 
Regn. 7,1832, of the Bengal Oode throughout the 
territory subject to the Govt. of the East India 
Company.” 


The Preamble provides : 

“Whereas itis enacted by s, 9, Regn. 7, 1832, of 
the Bengal Code, that “whatever in any civil suit 
the parties to such suit may be of different persua- 
sions, when one party shall be of the Hindu and 
the other of the Muhammadan persuasion, or where 
one or more of the parties to the suit shall not be 
either of the Muhammadan or Hindu persuasion, 
the laws of those religions shall not be permitted to 
operate to deprive such party or parties of any pro- 
perty to which, but for the operation of such laws, 
they would have been entitled," and whereas it will 
be beneficial to extend the principle of that enact- 


‘ment throughout the territories subject to the Govt. 


of the East India Company; it is enacted as follows:” 

It is clear therefore that the Act is in- 
tended to deal with the rights to properiy 
of the person who is converted and not 
with succession to the estate of the con- 
vert. The question that arises in the case 
before us is as to whether defendant No. 1 
is entitled to succeed to the estate of the 
deceased, in preference to tha persons’ en- 
titled under the Succsssion Act, on the 
ground that he was taken in adoption by a 
person who. atthe time when he is alleged 
to have taken him in adoption, was admit- 
tedly a Ohristian, There is absolutely no 
evidence to show that after his conversion 
to Obrisiianity Mr. Karam Singh ever exe 
pressed any desire, or did anything which 
can be said to indicate an intention, to 
retain any custom that might have prevailed 
in the community to which he had belonged 
before his conversion. It is said that his 
mother, who was a Sikh by religion, used 
to come. to see her son and used to stay with 
him and that Mr. Karam Singh used to 
Permit her to stay in his house. But this 
can be no evidence of the expression of any 
intention on the part of Mr, Karam Singa. 
Reliance is further placed on the statement 
of Feeroz Din that Mr. Karam Singh per- 
formed the funeral ceremonies of his mother 
according to Sikh religion, In cross-examinae 
tion this performance of the funeral 
ceremonies is whittled down to Mr. Karam’ 
Singh supporting the arthi on which the 
dead body of his mother was taken. The 
witness further states in cross-examination | 
that Karam Singh stased there only for the 
night aad returned to Lahore the next day. 
In addition to this, as we have already 
stated, we are not prepared to place any 
reliance on the testimony of Feeroz Din, The 
last point urged on behalf of the appellant ` 


176. 
is that .the suit is barred by estoppel... 
According to the judgment of the Court 
below, the argument of estoppel was based 
on a statement of the present plaintiff in the 
proceedings for the guardianship of the 


appellant after -the death of Mrs. Surendri- 
Helen Karam Singh. In the Court -below: 


reliance was placed on the following state- 
ments which-the plaintiff made in the Oourt 
of the. ‘District Judge of Meerut on ` Janu 
ary 13, 1933, (vide Ex. B, p. 43): 

“The "adoptive mother of the child was my sister 
....¢. The child is owner of all the property left 
by my sister. I have no claim,” 


We fail to understand how these abate: 
ments can be said to. create the bar. of 
estoppel. One may say that the plaintiff, 


having made those statements .on a pros. 
vious occasion, should not be believed when - 


he makes statements to the contrary in the 
present case. But that is totally different 
from saying that the plaintiff is estopped. 
We agree however with the Court below that 
the plaintiff has fully explained the state- 
ments quoted above on which reliance was 


7 placed in‘support of this argument of estop- 


pel in the Court below. He states in his 
deposition in the present case that he made 


the statement (Ex. B) in the guardianship . 


case as he was told by Yakub Ali Khan, 
Kotwal, Meerut, that there was a willin 
favour of defendant No. land under that 
impréssion he stated, that defendant No 1 
was the cwner of all the property which had 
been left by his sister. He further stated 
that he had*been told by Mr. Mukerji, who 
was ‘the Vakil of Dr. Miss John in the 
guardianship proceedings, that defendant 
. No. 1 had been adcpted by Karam Singh 
and that he mentioned that fact in his state- 
ment and said that his sister was the ad* 
optive mother of defendant No. 1. It is 
argued that it is not probable that the 


lawyer of Dr. Miss Jeba would have: had - 


this conversation with the plaintiff. But we 
see nothing inherently improbable in the 
story that Mr. Mukerji, although he was 
appearing for a rival applicant for guardian- 
ship, namely, Dr.:Miss Jobn, had mentioned 
‘to the present plaintiff that Karam Singh 
had adopted’the boy. For one thing, Mr: 
Mukerji might have felt that an informas 


tion like that might deter the present plain~ 


tiff from actively prosecuting his own ap- 
plicaticn for the guardianship of the boy ; 

and for another, there isn thing to show 
that Mr. Mukerji ‘had given this informa- 
tion to the present plaintiff after the latter 
had made. his application for guardianship, 
It may be’ mentioned that an unsigned and 
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unattested writing purporting to be the, 
last will and testament which Mrs. Surendri 
Helen Karam Singh is supposed to have 
intended to execute, has been produced on 
behalf of the defendant in this case. Itis 
thus not unlikely that this story as to there. 
being a will in existence in favour of the 
boy was circulated after the dedth of Mrs.. 
Karam Singh, We agree therefore with the 
Court below that the explanation given by 


the plaintiff is sufficient. The arguments on 


the point of estoppel advanced before Us | 
have gone somewhat further. It has been 
argued that the plaintiff as well as his. 
brothers -by their conduct in the lifetime of. 
Mr. Karam Singh showed that they looked . 
upon the appellant as Mr. Karam Singh’s 


adopted son, and reliance has been placed 


on s 115, Evi, Act. Granting for the 
sake of argument that the plaintiff and his 
brothers did show in the lifetime of Mr. 
Karam Singh that they looked upon this boy 
as the'son of Mr. Karam Singh, we are at 
a loss to understand how s. 115 can be- 
brought into play..in this case and how it: 
can be said that the provisions of that sece 
tion in any manner operate to bar the pree 
sent suit. It is argued that by their cone. 
duct the plaintiff and his brothers created ` 
a certain belief in the mind of Mr. Karam - 
Singh, But the creation of a belief alone , 
is not what the section . requires. It 
is further necessary that the person who is | 
made to believe something must. act upon 
that -belief. We are not told in what. 
manner Karam Singh acted upon the belief - 
which the plaintiff and his brothers are | 
alleged to have created in his mind. Then 
again, the present suit isnot against Karam 
Singh, To argue that the appellant is a 
represéntative of Karam Singh is to beg 
the whole question. For the reasons given. 
above we hold that the appeal is devoid oF. 
any merit and dismiss it with costs. 
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PALADUGU PARAS URAMAYYA . 

- AND .ANOTHBRE—RKESPONDRNTS — 

Civil, Procedure Code (Act V of - 1908), , 4 Quest! 

Starting point—Decree amended—Art, 182, Limitation 


1940 


Act, if affetts s. 48-—Limitation, whether begins to run 
from date of amendment or of original decree—In- 
terpretation of Statutes——Language- clear—~—Must be 
given effect to irrespective of anomaly.” 

Article 182, Tim. Act is expressly limited to 
applications for execution not.provided for by 
Art. 183 or bys, 48, Oivil P. 0.” Inasmuch as 
Art. 182 clearly leaves the provisions of s. 48 un- 
touched there can be no execution of: a decree gov- 
erned by a. 48 when 12 years have passed from the 
date of. the decree, amendment. or no amendment. 
It is true that there is no périod of limitation for 
an amendment of a decree to correct an accidental 
slip or omission under s, 152, Civil P. O.. but, þe- 
cause the Oode gives the Court power to correct 
slips or omissions at any.time-it does not mean that 
the law of limitation is affected. .A correction made 
in a time-barred “decree leaves the decree still time- 
. ‘barred. 138 Ind. Oas. 93 (2), followed, 46 Ind. Cas. 

107- (1), Ganesh Das v. Vishnu Das (3) “and 185 
Ind. Cas. 373 (2) (4), relied on, ee l . 
_ Per Krishnaswami Ayyangar, J.—When the langu- 
age of the statute is clear the Court cannot refuse 
to give effect to it on a consideration that it would 
create an anomaly, Tt is. in the hands of the 
Legislature to remedy such anomaly, 


A. against appellate order of the District 
Court, Guntur, dated February 9, 1936. . 


‘Messrs, V. Parthasarathy and P. Satya. 
narayana Rao, for. the Appellant. 


Mr. A. Lakshmayya, for the Respondents. 


Leach, C. J.—This appeal raises a ques- 
tion. of limitation. On March 9, 1922, 
‘respondent No. } obtained in the Gourt of 
the Subordinate Judge of Bezwada a money 
decree against the appellant, the appel- 
lant’s- uncle and a cousin, , 
members of an undivided family. 
amount for which judgement was obtained 
was-Rs. 3,735.but a mistake was made in 
drawing up the decree and the figure inserte 
ed was Rs, 2,200, It was not until July 16, 
1928 that the mistake was corrected under 
the provisions of s, 152, Civil P. O. On 
‘December 6, 1933 the respondent caused 
the decree to be transferred tothe Court of 
-the Subordinate Judge of Guntur for exe- 
‘cution and on March 5, 1934, he applied 
-for-attachment of certain immovable pro- 
“perty... The appellant objected to the 
attachment-on the ground that the property 
wasihis personal property andthe decree had 
only made him liable ‘tothe extent of his ine 
-terest In the family property. This objection 
was well-founded and the attachment was 
- raised, -On-November 12, 1935-the respon- 
- dent: filed-another application for execution. 
“Here-he asked for the- attachment of two 
. decrees, one obtained by the appellant 
alone and the other in conjunction with his 
“cousion. It was contended that the applica- 
tion was barred by the law of.imitation and 
+ the contention was “upheld by., the Sub- 


187-23 & 24 


RAMAGHANDRA V. PaRASURAMAYYA ( MADR.) 


who were the 
The ` 


177 


ordinate Judge. An appeal followed to the 
District Judge of Guntur who held that the 
decree was barred so far as it related to 
the sum of Rs, 2,200 but it was enforceable 
to the extent-of Rs. 1,535, the difference 
between the Rs. 2,200 and Rs, 3.7 55, the 
figure which was insertedin the decree as 
the result of the amendment. _ 
It is obvious that the District Judges 
decision was wrong in allowing execution 
ofpartof the decree. The respondent 
must be entitled to the full amount, if 
entitled fo anything. When the provisions 
of.s.48, Oivil P: O, and Art. 182, Lim. 
Act. areconsidered it, however becomes 
manifest that, the Subordinate Judge was 
right in holding that the decree was 
time-barred. Section 48 (1), Civil P. O., 
reads as follows: . 
“Where an application to execute a decree no 
being a decree granting an injunction has been made, 
-noorder for the execution of the same decree shall 
bemade upon any fresh application presented 
after the expiration of 12 years from (a) the date 
of the decree sought to bs executed, or, 6b) where 
the decree or any subsequent order directs any 
payment of money or the delivery of any property 
to be made at a certain date.or af. ‘recurring periods, 
the date of the default in making the payment or 
delivery in respect of which the applicant seeks to 
execute the-decree”. . 
Therefore a decree which has been passed 
for-more,than 12 years cannot be executed, 
-byt where the decree or an order passed 
subsequent to the decree directs: payment 
of money or the delivery of property to be 
made at a certain: date or at recurring 
periods the date-of the default in suoh a 
case shall be the starting..pcint for -the 
period of 12 years, Order XX, r, 7 provides 
that the decree shall bear the date -of the 
judgment. Subrs. (2) of-s. 48 says; . 
“Nothing in this section ehall be deemed (a) to 
preclude the Court from ordering the’ execution of 
a decree upon an application presented’ after the 
expiration of thesaid term of 12 years, where the 
judgment-debtor ‘has, by fraud or force, preyented 
“the execution of the decrees at somes time. within 
12 years immediately before the date of the applica- 
tion; or (6) to limit or otherwise affect the ‘operation 
of Art. 180 of Sch. IT, Lim. Act, 1877". 
The corresponding Article in the ‘present 
Lim. Act is Art. 182. Now,- turning 
to cl, (4).0of that Article.we find that the 


' period of Jimitation- where a decree hag 


been amended. is.three years.from-the date 
of the amendment, but the Article is ex- 
pressly limited to applications for execution 


“not provided for by. Art.” 183 or. by. :s, 48, 
 Oivil. P, O. Artiele.183 refers to applications 


to enforce judgments of High Courts and it 
has no bearing here, Inasmuch as Art. 182 


_ Clearly. leaves the provisions of s..48 une 


“touched there can be no execution of a 


we 
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decrees governed by e. 48 when: 12 years 
have passed from the date of the decree, 
‘amendment orno amendment. It is true 
that there is no’period of limitation for an 
‘amendment of a decree to correct an ac- 
‘eidental slip or omission: under s. 152 of 
the Code. ‘But because the Ccde gives the 

"Court power to correct slips or omissions 
‘at any time it dces not mean that the law 
of limitation is affected. A correction made 
‘Ina time-barred decree leaves the decree 
‘still time-barred. 3° a 
“The: ‘question under’ consideration has 
béen thé subject of ' decisions ‘by the 
‘Bombay, ‘Allahabad, Lahore’ and Patna 
“High Courts and they have all agreed. that 
‘anamendment of a decrée to bring it in 
cedrdance: with ‘the judgment’ does. not 
have the effect of starting 4 fresh period of 
‘limitation: ‘See Narasinga Rao ‘v;' Bando 
Krishna, Kulkarni (1), Pakir- Chand vy. 
‘Kundan. Singh (2), Ganesh Das w. Vishnu 
Das. (3), and Dulhin v. Harthar Gir: (4). 
‘In Fakir Chand V: Kundan Singh’ (2); the 
“Allahabad High Court observed: <> c. 
“`. “Now no.change was made in s.. 48, Civil-P. O., 
‘providing for the extension of-the.period of 12 years 
in that ‘section.from tha’ date..of the [amendment of 
“4 decree.“ We consider that the- Lagislature ad- 
_visedly omitted that provision for extension from 
‘a. 48, and that the omission was not accidental, 
Inour opinion ‘the effect.ofthe omission is that an 
vamendmentof. a deoree does-not give a:new date 
for starting a period of limitation, if the applica- 
“tion for execution is beyond the period of ¥2 years 
¢allowed by s. 48, that is, that the period of 12 
_years ander s; 48- is final-and cannot’: be extended 
“by any amendment `of -the’.decree, whether that 
“amendment is made before the expiry of the period 
“of 12 years, or whether that amendment is made 
“after theexpiry of the period, of 12 years. The 
: reason; why no amendment was made in s. 48 is 
that probably the greater period of 12 yaars‘isallowed 
by that section, and it is probably the: intention of 
' the Legislature that that period of 12 years should be 
„final, and that within . that period a, decree-holder 
should amend his decree, and obtain all consequent 
; remedies. Ifa dacree-holder neglects to amend his 
"decrée within a sufficient periòd before 'the- expiry 
“of 12 yearsto ‘allow him to.-obtain his remedy _b 
“execution, then he has only himself to blame". - *- 
= I agree entirely with what is said . here, 
Yn an unreported case of this Court- (0. M. 
A, No. 264 of 1931) Madhavan Nair and 
Cornish, JJ. without giving any reasons, 
. held that the period of limitation should be 
calculated from the dateof the amendment 
of the decree. -As their decision runs cone 


^: {1) 42 B™309; 46 Ind. Oas. 107;A I R 1918 Bom. 
217; 20 Bom. L'R 481 


> 


ar (2) 54 A 622; 138 Ind. Cas, 93; A-IR 1932 Al 
351; (1932) A L J 471; Ind. Rul. (1932) All, 363, 
`> (3) ATR 1935 Lah. 299, 
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7 7 : i k mea "e 
trary to the plain wording of s. 48, Civil 
P.O.,-and Art. 182, Lim. Act, it cannot- 
beallowed to stand. The learned Advor,, 
cate forthe respondent’ has , argued that., 
S. 48, Civil P, C., is not in all. cases -final., 
and ‘hae drawn attention. to-the provisions, 
of.s.15, Lim. Act, but all that- need `- be. 
said is that s. 48 is final unless -there is. 


‘some statutory provision .which governs. it:, 


in A particular. case, and -that isnot. the.: 
position here. Section 48: applies in the 
presentcase and as more than twelve’ years : 
‘had elapsed before,the last .application for. 
execution was made.the decree had become - 
time-barred. . The appeal will: be allowed . 


‘and the judgment of the Subordinate Judge 


restored, The appellant.is entitled -to’ his’ 


date of the 


Goats in this Court and in the District. Gourt, 
.A memorandum of cross-objections. filed: by 
the respondent doés_ not call for considera: 
tion and will be dismissed without costs, 
` Krishnaswami .Ayyangar, J.—I am of 
the same opinion. Indeed, there is no 
escape from it when the language of s. 48, 
Civil P. €C., is read in the light ‘of the pro- 
visions of Art, 182, - Lim.. Act. The words- 
‘used in col. 1 of that Article make it clear 
that the Legislature did not intend to inter- 
fere in any way witb the limit of time. fixed 
iby a, 48; The Civil P., ©., and the Lim, Act 
were, enacted at-.the same time and a 
comparison of the provisions of: the two 
Statutes makes it abundantly ‘clear’ that 
there isan intimate relationship: between 
-thetwo. Inthe Lim. Act of 1908 a new 
provision was inserted to-fix the- point: of 
time from which the period of limitation 
‘under Art. 182 has to be calculated where 
“the decree is amended; cl. (4) was added to- 
the Article, so as tomake it clear in sucha. 
-case that itis the date of the’ amendment 
-Írom which limitation will run. While the 
“ease of an amendment is thus met _and 
. provided for by Art, 182, Lim. Act, it -is 


` significant that the language of s, 48, Oivil 


-P.C., has been ieft unaltered. It is there- 
fore.afair inference that the period of 
-twelve years should be counted from the 
decree irrespective of any 
amendment.that it might have undergone 
since. The date. of the amendment does 
not therefore furnish a fresh?‘staring point 
under s..48, Civil P. O., and must accord- 


“ingly beignored in making” the . calcula- 


tion. 


It waseuggested on beh gif of the respon- 


ee 3 eee : “d t that there is no, period 

< (4) 18 Pat, 395; 185 Ind. Ois. 373 (2); AIR 1939 , deat that the fac there is. ng, period Ț 

-Pat. 607; 20 P L T-933-6B. È o (2; 12 R-P -Of tinie limited for an application for an 
LELIT OTT EL ET ch neul namendment-uader -s, 152, introduces an 
i tz Nn r i a a 


te =e, 
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anomaly. -It was said that a Court- may 
grantand may be obliged to grant an 
amendment even after the period of twelve 
years fixed by s. 48, Civil P. Cj, and where 
an amendment is so granted the order 
would be rendered futile and ‘barren unless 
s. 48 is understood as permitting the twelve 
years’ period to be caleulated from the 
date of the amendment. This may be an 


anomaly but the remedy is in the hands of ° 


the Legislature. When the language. of 


the statute is clear we cannot refuse to give: 
it oo a consideration of this 


effect to 
Kind. 


“Somayya, J. I agree with my Lord the 
Ohiëf Justice. 


N.*B, Appeal allowed. 


OUDH CHIEF COURT 
First Oivil Appeal No, 2 of 1937 
February 27, 1940 
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Mst, PIRTHI PAL KUNWAR AND ANOTJBR 


— P LAINTIFF3—ÅPP8LLANTS . 


, . . VETIUS 

Ms! SURAJ KUNWAR : 

AND ANOTAER— DEPBNDANT3— 
RESPONDBNTS. 

` Hindu Law—Jointneśs--Presumpiion—Partition— 
Evidence of—Conduct of parties — Presumption as 
regards cousins—Joint execution of security bond by 
cb oie tanh Sd —Mutation in name of widows 

Effect — Custom -a Wajib-ul-arz — Entries in— 
Effect. 

Execution of a security bond jointly by brothers 
does noi necessarily show the jointness of the family 
as even strangers can join in executing a doou- 
ment. [p. 182, col, r.) 

There is no presump.ion that mutation in the name 
of a oo widow is ,by way of consolation. [p. 183, 


A 
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Where there is no definite evidence of separation 
taking place at a particular time the separation of a 
family can be proved by the conduct of the family 
and the attendant circumstances. [p 183, col. 1.] 

The partition of joint estate consists in defining the. 
shares of the co-parceners in the joint family and it 
is not necessary that there should -be an actual. 
division of the property by metes and bounds and 
the definition of shares may be proved by an entry 

in the Record of Rights showing the shares of each 
member of the family, and, further such an entry 
will be evidence of the severance of the joint status. 
172 Ind. Oas. 977 (1) and 175 Ind. Oas. 332 (2), relied , 
on. [p. 183, col. 2.) 

-The presumption of union is stronger in the case of 
brothers than in the case of cousins, and the farther 
you go from the founder of the family the presumption 
becomes weaker and weaker. [p. 184, col. 1 

Wajib-ul-arzea sometimes record not ea but the 
wishes of those who dictated them or their conception 
of the law on the subject. 

Held, that the wajib-ul-arz of Isapur could not be ' 
taken as establishing the alleged custom of exclusion 
of sisters and sister's issue. [p, 184, col. 2.] 


-F. Oc A. against an order of the Oivil 
Judge, Sitapur, dated September 30, 1936, 


Messrs. Hyder Husain and H. H. Zaidi 
for the Appellants, 


` Messrs. S. C. Das, R. B. Lal 
M.M. Lal for Respondents Nos, 1 and 2. 


and - 


| dudgment.—This is an appeal against 
a decree of the learned Uivil Judge of 
Sitapur dismissing the plaintifis-appellants’ 
suit for possession of certain immovable 
properties mentioned in lists A and B 
attached to the plaint. 

The following pedigree has been proved 
and is not now disputed by the defen: 
dants, though in the trial Court. they 
denied that the plaintiffs were sister's 
sons of Sheo Singa or in fact that Sheo 





col, 2 Singh had any sister. 
: DORRES SINGH 
e gi — 
| i I 
Raghubar Singh Ram Dayal Ram Sahai~Raj Kuar. 
| ! | Mathura Singh 
Sheo Singh Mst, Maharaj Kuar. | 
. i 
Suraj luar, Indar Kuar? 


‘ | 
_ Mat. Bittan Mat, Kanchan 
Kuar, _Kuar, 
_ Ast wifes, énd wife. 


- 


— ; A i z 
. sA ee f 
aona vioo 7 o Mulchand, plaintiff No. 1, 


It will thus be seen that while ii: 
dants Nos, land 2 are widows of Mathura 
Singh, the plaintiffs are-sons of the sister 
of Sheo Singh, : first --cousin-- of Mathura 
Singh, -The plaintiffs’ cade —is-- that the 


lst wife 
defendant No. 2. 


2nd wife 
defendant No’ L. 








Shankar Dayal, plaintiff No. 2 


property., in snit belonged to Sheo Stark 
who diedon December 17, 1920, without 
leaving any issue but leaving two widows, 
Bittan Kuar and Kanchan Kuar, that- 
Bittan Kuar-and ‘Kanchan Kuar entered 
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into joint possession of Sheo Sing’s pro- the trial.Court framed the following eight. 
perty after his death, that Bittan Kuar issues: . 
died on February 28, 1924, and Kanchan 1, Whether heo Singh was 
Kuar thereupon came into possession of’ 
the entire property, that 
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ceparate. 
from Mathura Singh ? If so, its effect. on 


Kanchan Kuar: the ownership of the property in suit? ... 


also died on April 25, 1930, and on her- 2. Whether Maharaj Kuar was sister: 
death Mathura Singh took wrongful of Bheo Singh? 

possession of the property in suit, that on. 3. Are the plaintiffs in possession | 
Mathura Singh’s’ death which occurred on. of the property in list B? If not, its. 


December 11, 1834 his two widows, the. 


è y effect ? 
present defendants,came into possession 


-4, Are daughters and their. sons and. 


_of the property, that the plaintiffs are 
sons of Sheo Singh’s sister, Mst. Maharaj 
Kuar, who died long ago and that as. 


sisters and their sons postponed as against. 
the agpates, and in case there is-no agnate: 
then the daughter snd her issue and after. 


such they . are entitled to Sheo Singh's them the sister and her issue succeed e 


property and that Mathura Singh and his 
widows .obtained possession cf the property 
wrongfully against them. On these allega- 
tions. they sued Mathura Singh’s widows 
fcr possession of. the property. Thay 
originally claimed only a declaratory 
decree in respect of the property mention» 
ed in list B of the plaint as they said they 
were already in possession of it but 
subsequently they amended their plaint 
and paid courtefee for possession of this 
property also. i 


Both the defendants contested the suit, 
They denied that Maharaj Kuar, the 
plaintiff's mother, was the sister of Sheo 
Singh- or that Bittan Kuar and Kanchan 
Kuar were ever in possession of the pro- 
perty in dispute and alleged that the 
names of Mst. Raj Kuar, widow of Ram 
Sahai and of Kanchan Kuar and- Bittan 
Kuar were entered fictitiously in the 
revenue papers for the sake of consolation 
only, The.main defence of the defendants 
was that there neverhad been any parti- 
tion among the descendants of Bakhtawar 
Singh so that when Sheo Singh died. in 
1920 Mathura Singh succeeded ‘to’ the 
family property by right of survivorship. 
They further contended that according to 
the custom prevailing in the family of 
Bakhtawar Singh, daughters. with- their 
issue and sisters and their sons.. were. 
excluded from inheritance by collaterals 
and it is only when there are no collaterals 
or daughters or daughters’ issue that 
sisters and their sons become entitled to 
the property, Their -further plea was 
that Act IL of 1929, under which alone thé 
plaintiffs could be entitled to the. property, 
even supposing that they are the sister's 
sons of Sheo Singh, has no application to’ 
the case, The defendants also put up a 
plea of limitation, l 


On the defence raised by the defendants 


bya family custom, as alleged by ‘the 
defendant ? 

5, Boesthe Act IL of 1929 not apply 
as Sheo Singh died before the Act came 
into foree? . 

6. Wovld the Act not. enure for the 
benefit of the sisters and their issues.as they 
wére not heirs.under. the Benares School of 
Mitakshara Law? a. Os 

7. Dees the Act also not apply because 
the family. is governed bythe special 
custom relating to sister as contained in 
issue (4) ? 

8, Is the suit barred by limitation ? 

To what relief and mesne profits, if any, 
are the plaintiffs entitled ? | 

All‘the issues except Nos. 1, and 7 were. 
decided by the learned Judge in favour of 
the plaintiffs, but the suit was dismissed 
on the findings that Sheo Singh and 
Mathura Singh were members of a joint, 
Hindu family and that there was.a custom 
inthe family whereby sisters and their 
issue were excluded by agnates so that the 
plaintifs cannot avail themselves of Act II 
of 1928, 

The two questions therefore that arise in 
this appeal are (1) whether Sheo Singh 
and Mathura Singh were members of a 
joint Hindu family or whether Sheo Singh 
died while separate from Mathura Singh 
and (2) whether there is any custom in the 
family of Sheo Singh excluding sisters and 


`- tbeir. issue if collaterals are in existence, 


In support of their. case on the first point, 
namely, that Sheo Singh was separate from 
Mathura Singh, the platntifis-appellants 
rely.on-the following documents : 

(After detailing the documents the judg- 
ment proceeded) 

Exs. A-37 to A-40 which are accounts 
filed by the defendants themselves and 
which the plaintiffs say are separate 
accounts of Sheo. Singh and prove the 
separation of Sheo Singh from Mathura 
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Singh, We shall deal with these accounts 
later on in the judgment, 

The plaintiffs further rely on the evidence 

of the following witnesses : 
' P, W.No, 2 Mangal, atenant of Aonri 
Shahpur who states that Mathura Singh 
' and Bheo Singh sued to take grain rent 
Separately, that Sheo Singh had a grove 
qn the village but Mathura Singh had- not 
‘and that after Sheo Singh’s death, the 
rent of his sir plots was realised by his 
widows and not by Mathura Singh. . 
` P, W, No,-4 Mohabbat Bahadur, Patwari 
of Darapur, who says that he used to Visit 
‘Sheo Singh and Mathura Singh, that the 
door of the house of Sheo Singh was to the 
west and that of Mathura Singh to-the 
‘north and that the two were separate from 
each other, He ‘further -says that the 
business and servants of Bheo Singh and 
‘Mathura Singh were also separate. 

P.W. No. > Baldeo Prasad, a kayasth 
zamindar paying Rs. 2,000 as land 
revenue, who says -that the fathers of 
Sheo Singh and Mathura Singh were 
separate from each other and that he used 
to- send invitations on occasions of cere 
monies at- his house to Sheo Singh and 
Mathura Singh separately. 

P. W. Ne.:6Bishambhar Dayal, kayasth, 
‘who deposes to Sheo Singh and Mathura 
Singh being separate in mess andto 
their having separate servants and 
karindas. This witnessis ason of Badri 
‘Prasad in whose favour Mathura Singh 
executed the general -power-of-attorney 
Ex. 26, He states that his father used 
to manage Mathura Singh's sir and wrote 
his accounts and further that Sheo Singh and 
‘Mathura Singh lived in: separate houses. 

P. W. No.7 Pirthipal Singh, a zamindar 
related to the family, who -says that in 
‘the lifetime cf Sheo Singh he used to 
‘visit Tambour andthat Sheo Singh and 
‘Mathura Singh were separate from each 


-Other:in business as well as in fuod. He 


also deposes to mutualaccounting being 
‘made in his presence once between Mathura 
Singh and Kanchan Kuar. 

P. W. No.3 Paragi, who also deposes to 
‘separation between Sheo Singh and 
Mathura Singh. 

P. W. No. 9 Baijnath, another tenant of 
Aonri Shahpur who says he used to go to 
the houses of Sneo Singh and Mathura 
‘Singh both of whom were zamindars of his 
village and that their houses mess, servants 
business, sir etc, were all separate, He 
further sajs that he borrowed Rs. 5U from 
-‘Sheo.-Singh some twenty-two years ago 
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and in this he is corroborated by Hx. A-383 
filed by the defendants in which on date 
June 3, 1916, there is an entry of a lcan of 
Rs. 50 to Baijnath Chaudhri. 

P. W. No. 10 Beni Madho, who is a 
Khattri by caste and who had a brick kiln 
in 1914 from which he says Mathura Singh 
and Sheo Singh purchased bricks separate- 
ly. He says he received the price of 
bricks from the two separately and brought 
suits “for the balance against them 
separately. Hereferred to his own accounts 
‘and stated that he withdrew his suit against 
Sheo Singh on receiving payment of 
Rs. 85 from him, In this he is corrobarated 
by Exs. A-39 which shows that on August 
3,1918; asum of Rs. 85 was paid to Lala 
Beni Madho after a settlement being made 
‘with him. He further deposes that his 
‘account books showed that he was paid 


‘Rs. 50'by- Mathura Singh on November 21, 


1918. No question in crosseexamination 
was put to the witness about his accounts 
with which he refreshed his memory, 
The plaintiffs have filed certain documenta 
in this Court and have applied for their 
admission under O, XLI, r. 27, Civil P, O. 
These documents were rejected by the 
trial Gourt and are said to include decrees 
in suits brought by this witness against 
Sheo Singh and Mathura Singh, It is 


said that these decrees fully bear out the 


evidence of this -witness but as for reasons 
given in our order recorded separately, we 
‘are not going to admit these documents, we 
cannot refer to them, E 

The last witness on whom the plaintiffs 
rely is Suraj Kuar, defendant No. 1, 
herself who was examined on commis- 
gion.- At p. 27 of the record 'she says : 

“Sheo Singh and Mathura Singh were separate 
(alag alag). Their houses were separate. Their 
mess was joint and also separate. Formerly they 
were joint in mess and subsequently they had 
separate mess ..Str, servants and management of the 
estate (karbar) of Sheo Singh and Mathura Singh 
were separate. Mathura Singh’s mukhtar was Badri 
Prasad. I have forgotten the name of the mukhia 


of Sheo Singh.” 


At p. 3U she says: l — 
“Sheo Singh and Mathura Singh must be adjusting 
their accounts between themselves, ™ 
and. at:p. 32: 
“Bedri Prasad was separately engaged by my 
husband...Badri Prasad was in my husband’s service 
and another man was inthe service of Sheo Singh.’ 


This witnesssin her crossexamination 
had said that Ram Dayal was karta of the 
family but in ‘re-examination she stated 
that he was karta of the family of Mathura 


ingk. 
is This-finishes the. evidence on the point of 
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separation relied on by the plaintiffs. The 
documents cn which the-defendants rely 
are the following. l ‘3 

Ex, A-2, wajib-ul-arz of village Ismail. 
ganj prepared at the First Regular 
Settlement about 1873, In vara, 3 it says: 

“Raghubar Singh is proprietor and manager in 
iespecf of his share and of theshares of Ram Sahai 
and Ram Dayal, co-sharers. The rest of the co- 


shares are joint withthem in mess. No rendition 
of accounts is made.” 


Frcm this it is sought to show that the 
family of Raghubar Singh and bis bro- 
thers Ram Dayal and Ram Sahai was 
joint; but in the first place, the wording 
of the clause isnot very clear and in ihe 
Second place, even if the family was joint 
in or about 1873, when this wajib-ul-arz 
was framed, thereis no improbability in 
separation taking place afterwards. All 
that the plaintifis say is that separation 
took place sometime between the First 
‘Regular Settlement and thedeath of Ram 
Sahai (vide plaintiffs’ Pleaders statement of 
December 17, 1935) and there is nothing 
in this wajib-ul-arz which rebuts this 
statement. Further, the Settlement Circular 
No. 20 of 1863 which lays down the method 
of preparation of wajib-ul-arzes shows that 
it was not the duty of the Settlement Officer 
torecord whether families of landholders are 
joint or separate, — ` l 
_ Ex. A-42, which is a security bond 
jointly executed by Raghubar Singh and 
his brothersin 1874. This does not neces- 
sarily show the jointness ofthe family as 
even strangers can join in executing a 
document. Moreover, it was executed in 
1874 and does not rebut the case of the 
plaintiff. (After further reviewing the 
documentary and other evidence relied 
upon by the defendants the judgment con- 
tinued). . . 

We are of opinion that the evidence on 
the side of the plaintiffs, both oral and 
documentary, is decidedly superior to and 
more reliable and convincing than that on 
the side of the defendants. ‘The witnesses 
produced by the plaintifs are more dis- 
interested and independent and their evie 
dence is corroborated not only by documen- 
tary evidence but by the evidence of some 
of the defendants’. own witnesses, . 

‘We now come -to Exs. -A-37, A-38, A-39 
‘and A-40, which are accounts for the years 
1914-15, 1915 to 1917, 1918 to 1920 and 
1920 to 1923 respectively. What the 
respondents most rely on in these accounts 
are certain entries on the expenditure side 
showing payments of money to or through 
Mathura Singh or Badri Prasad fe, g. entries 
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of November 3, November 12, November 
20, December 14, December 20, December 
26, 1914, and April 26, November 7, 1915, 
February 27, 1918, November 1,-1919, 
February 1],,and September 30, 1920). ._-We 
do not think that the fact that some paye 
menis were made {to -Mathura Singh’ or 
Badri Prasad, or through them, can lead 
to any conclusion about the jointness of 
the family. :On the other hand it- -is 
significant that while Sheo Singh is always 
referred to in these ‘accounts as “Thakur 
Sahib” and his wives as senior and junior 
“Thakurain Sahibas’, Mathura Singh ‘is 
everywhere mentioned by name and. no 
mention is to be found of his wives. 
Tois fact alone goes along way to support 
the plaintifis’ case that these accounts are 
the separate accounts of Sheo Singh; but 
there are entries in these accounts which 
prove almost conclusively that Sheo Singh 
and Mathura Singh were separate from 
each other. In Ex. A-40 we find an entry 
of a parole debt of Rs. 600 “borrowed 
from Thakur Mathura Singh” on February 
18, 1923, and there’ are entries of the 
repayment of this debt on February 27, 
and March 24, 1923, in iostalments of 
Rs. 500 and Rs. 100. These transactions 
nc doubt took place after the death of 
Sheo Singh but if Sheo Singh had died 
joint with Mathura Singh and - Mathura 
Singh had actually succeeded to him as 
survivor and was supporting the widows; 
there could have been no occasion for the 
widows to borrow a large sum of Rs, 600 
from him. È 

We have already referred to the evidence 
of P. W. No. 9 Baijnath, who says that. 
he borrowed a sum of Rs, 50 from Sheo 
Singh twenty or twenty-two years ago and 
we find an entry relating to this debt 
dated June 3, 1916, in Ex. A 38. Nothing 
has been shown in this witness’s crosse 
examination to make us suspect his im- 
partiality and his evidence coupled with 
Ex. A-38 gives strength to the plaintiffs’ 
case that these accounts are the separate 
accounts of Sheo Singh. All these accounts 
are in Urdu in the hand-writing of one 
and ihe same person, probably Qurban 
Ali, and as it is proved that Qurban Ali 
was in the service of Sheo Singh, this 
also shows that these accounts represent 
Bheo Singh's separate accounts. 

From the fact that im Ex. A-40 there 
are certain entries of expenditure amount- 
ing to Rs, &0 relating to expenses of 
music and dancing on the occasion of one 
of Mathura Singh's marriages it was argued 


,: family. To cur ‘minds, 


_ from showing the jointness "of the family 
.they show’ just the reverse, 


» £340 


that these entries showed jointness of the 
however, so far 


for if -the 
. account Ex.. A-40 were the account of the 
joint family, we: should have found. in ‘it 
ithe entire expenses of Mathura Singh's 
“marriage rather than a partly. sum of 
~ Rs. 80 spent-or dancing and music. : Bittan 
. Kuar and Kanchan Kuar were after all 
“the widows of Mathura Singh's cousin and 
„there is nothing. strange in their sponding 
something over the marriage ceremonies of 
Mathura Singh. 


3 The plaintiffs-appellants have filed somie 


. Bingh, were given to 


: accounts in Hindi and applied for. their 
admission under O. XXI, r. 47, Civil 
: P. O. on the ground that those accounts, 
which are the separate accounts of Mathura 
them after the 
. decision of the suit ‘by the ‘trial’ Court 
-by- one of the-‘sons of Badri ‘Prasad. 
They went to compare certain ehtries in 
Exs. A-37 to A-407 with those accounts 
filed in this Courtin- ‘order to further 
. show that the cousins ‘were separate and 
that Exs. A-37 to A-40-are the’ accounts 
>of Sheo Singh only, but for reasons given 
in our: order on their application No. 621 
of 1337 we do not consider’ it necessary 
‘to admit these accounts, 

-The learned Counsel for the respondents 
tried to show from the entries in these 
account books and the -lists attached‘ to 
the plaint that the land revenue ‘paid by 
.Bheo Singh related to the entire fainily 
property and not to his own share.:’ There 
is however nothing to show the exact 
amount of land revenue payable in respect 
of the family property “between 1914 and 
“1923, the period to which the accounts 
relate, and as Sheo Singh was lambardar 
in almost all the villages and used to pay 
the land revenue on behalf of his co- 
sharers also,.no conclusion can be drawn 
from the figures contained in the account 
‘books. - 

The accounts, Exs. A-37 to A-40 so far 
. from proving anything in support of the 
- respondents’ case, bear - out the case of the 
appellants, - 

It is well-established and sek disputed 
that where there is no definite evidence 
of -separation taking place at a particular 


time, the separation of a family can be 


proved by the conduct of the family and 
the. attendant circumstances and we are 
. of opinion . that in this- case there are 
strong circumstances proving ine Rapala: 
.tion, ofsthe family. . 
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learned Judge of 
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To sum up, we have first of all instances 
of guccession,to property inconsistent with 
the jointness of the family. When. Ram 
Sahai died about the year 1886, his pro- 
perty was not only mutated in the name 


- of -his widow Raj Kuar to the exclusion 


of his brothers but Raj Kuar was appointed 
-When:Sheo 
Singh died mutation was made‘in favour 


of his widows and: not of Mathura Singh 
‘and the order of mutation, having been 


passed by the Tahsildar,shows that Mathura 
Singh did not even contest the widows’ 
right. to succeed to their husband, We 
have also seen that Kanchan Kuar was 
lambardar in at least three villages. Some 
of the defendants’ witnesses tried to prove 
that Bittan Kuer and Kanchan :Kuar were 
not in actual possesssion of the: property 
but their evidence was disbelieved by the 
the Oourt below, and 
think very rightly. It is well» 
established that there is no presumption 


_ that mutation in the name. of a Hindu 
-widow is by way of consolation. 


Conse» 
quently whoever raises the plea of muta- 
tion being for: consolation must prove 
it but in the -present case. there is no 


-evidence,- worth the name in support of 
the defendants’ 
‘The fact that Ram Sahai and: Sheo Singh's 


allegation. -on this: point. 


widows: were lambardars in some of the 
villages- knocks the bottom out of the 
i of consolation. TE 


Then, we have evidence not only that 
Sheo Singh and Mathura Singh's shares 
were specified in the khewats, but also 


that they held sir, khudkasht and groves 


separately. In Anurago Kuer:v. Darshan 
Raut, (1938 O. W., 201) (1) their Lordships 
of the Privy Council held that the pat- 
tition’ of joint estate Consists in defining 
the shares of. the co-parceners .in the joint 
family -and it is ‘not. necessary that there 
should be an actual division of the pfo 
perty by metes and bounds and that the 
definition of shares may be tproved by 


-an entry in the Record of Rights showing 


the shares of each member of the family, 
and, further that such an entry will be 
evidence of the severance of the joint 
status. To the same effect isthe decision 
in the case of Harkishan Singh v. Partap 
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Singh, (1938 O: W. N., 727) (2)-in which 
their Lordships of the Judicial Committee 
say :— l 

“.. ..According to the Mitakshara Law... 
partition consists in defining shares of the co- 
parceners in the joint property, and a physical 
division of the property is not necessary. Once 
the ‘shares ‘are defined, there is a severance of 
the joiat status. The parties may then make a 
physical division. of the property or they: may decide 
to live together and enjoy’ the property in common. 
Büt`the property ceases to be joint immediately 
‘fhe shaves:are defined and thenceforth tlie parties 
hold it as tenants-in-common”’.- 

Then, there is evidence that Mathura 
Singh carried on money-lérding business 
and acquired properly in the lifetime of 
‘Sheo Singh but there is no evidence that 
Sheo Singh had anything to do with thcse 
transactions, Ifthe deféndants’ case were 
true and Sheo Singh were the manager 
of ‘the. joint family, one ‘would expect mort 
. gage deeds and sale-deeds to be in his 
name rather than in the name of Mathura 
Singh. | 

The evidence also proves that the cousins 
lived in separate ‘houses and had even sepa- 
-rate sifting rooms and separate catile sheds. 
They alsohad separate servants and sued 
and were sued separately, Last but nct 
‘least are the acconnt books Exs, A-37 to 
A-40 showing that Sheo Singh kept his 
own separate accounts from Mathura Singh, 

The learned Judge of- 'the Oourt below 
has laid stress on the presumption of Hindu 
Law relating to the jointness of a Hindu 
family but Sheo Singh and Mathura Singh 
being cousins and not brothers, the pre» 
‘sumption in their case is not very strong, 
Mulla. in his Principles of Hindu Law, 
Para. 233 (1) says: 

“Generally speaking, ‘the normal state of every 
Hindu family is joint. Presumably every such fami- 
ly is joint in food, worship and estate. In the sb- 
‘sence of proof of division, such is the legal pre- 
gumption’ In other words, ‘given a joint Hindu 
family, the presumption is, until the contrary is 
proved, that the family continues joint.’ The 
atréngth of the presumption necessarily varies in 
évery Case. The presumption of union is stronger in 
the case of brothers than in the case of cousins, and 
the farther you go from the founder of the family 
the presumption becomes weaker and weaker,” 


We are perfectly satisfied that the case of 
the plaintifis is true and that Sheo Singh 
died separate from Mathura Singh. 

On the question of the alleged custom of 
exclusion of sisters and their issue by 
collaterals the learned Counsel for the res- 
pondents relies mainly on the wajib-ul- 

2) 1938 O W_N-727; 175 Ind. ‘Cas: 332: : 
30 : 1938 ALR 51% A I R1938 ‘PORE G 
14; 4 BR 688; 42°0 W-N 102]; 48 L W 66; (1938) M 
W N 766; (1988) A LJ 763; 19°-P L T591; (1938) 2 M. 
L.J 234; 40 Bom. L R1068; 328 L R798 (P O). 
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arz of Isapur, Ex. A-41. Paragraph 4 of 
this wajib-ul-arz runs thus— 

“The custom obtaining in the family of the zamin- 
dara of this village is thaton the death of any co- 
sharer, if there be any maleissue and widow, the 
male issue get the heritage in equal shares and the 
widow, food and raimant.....I1f there be no male 
issue, the real brothers shall be the heirs, genera- 
tion after generation and shall support the widow. 
lf even real. brothers be not in existence, then the 
widow shall remain the heir for life. Ifthere be 
two or more widows they shall be the owners in 


‘equal sliares. Inthe event of the widow becoming 
' immoral, she shall 


be deprived of the share. If 
there be no widow even, then the nearest among 
the collateral relations of the widow's husband shall 
get the share and if even he be not forthcoming, then 
the daughter and her issue and sister and sister's 
issue shall bethe heirs." l 


The above paragraph can hardly be 
taken asa record of an invariable custom 
when we find that on Ram Sahai's death 
his property devolved on his widow Raj 
Kunwar and not on his brother, Ram Dayal. 


‘As held by their Lordships of the Privy 
“Council wajib-ul-arzes sometimes record not 
‘custom but the wishes of those who dictated 


them or their conception of the law on 
the subject and in the present case 
there is no satisfactory evidence to show 
that the clause of the wajib-ul-arz quoted 
above,records a custom. It is- significant 
that though the defendants tried to prove 


the -alleged custom by oral evidence also 


none of the witnesses. could cite a single 
instance in which a sister or sister's son 
was excluded by collaterals. In Thakur 
Anant Singh v. Thakur Durga Singh, (L, 
R. 37 I, A, 191) (3), their Lordships of the 
Privy Councilin a case in which no evi- 
dence Was given ofany instance in which 
a particular custom had been Observed, 


held that the Appellate Court rightly dis- 


regarded the wajtb-ul-arzes containing en- 
tries which probably connoted the views of 
individuals as to the practice which they 
would wish to see prevailing rather than 
the ascertained facts ofa well-established 
custom. Further, it is difficult to see how 
there could have been a custom of exclu- 
sion of sisters when sisters. were no heirs 
at all in these provinces prior to the pass- 
ing of Act Il of 1929. We are, therefore, of 
opinion that the wajib-ul-arz of Isapur can- 
not be taken as establishing the alleged 
custom of exclusion of sisters and sisters’ 
issue, 

Tne defendants:respondents have filed 
the wajib-ul-are of Ismailganj, Ex. A-2, 


(3) 37 I A191; 6 Ind. Cas. 787; 14 O W'N 770; 120 - 


J 36;7 A L J 203;13 O O 163; 32 A 363; 12 Bom, 
a R tús; 8M L T 79; (1910) M W. N 327;-20 M L J 604 
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but it contains no such provision relating 
to the succession of sisterg as is Contained 
in the wajibul-arz of Isapur. We there- 
fore, hold that the custom seat np by the 
defendants-respondents has not beeu estab- 
lished. This point is also decided in favour 
‘of the appellants. l a 

The appeal is, therefore, allowed and the 
plaintiffs’ suit-decreed with costs in both the 
Oourts. 

D, ' Appeal allowe l. 
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ALLAHABAD HIGH COURT 
First Appeal No. 234 of 1935 . 
August 30, 1939 
BENNET AND Verma, JJ. 
Mst. KONJLAS: KUNWAR AND cTHERS— 
PLAINTIFFS AND OTHERS — DBFEBNDANT3— 
APPELEANTS 
VETSUS 
KRISHNA DEO SINGH AND ofuprs— 


DEFENDaNTS —RRSPON DENTS 

Forfeiture Act (IX of 1859), s. 20 — Section, if 
repealed by Act VIII of 18€8—Mortgagor turning rebel 
—Property confiscated — Redemption suit ` by person 
claiming to be owner must be brought within one year 
of date of confiscatton—Sale certificate—Hvidentrary 
value of. 

Section 20, Forfeiture Act, was intended to be a 
permanent bar against subsequent suits in Civil 
Court. It has remained in force upto the present 
day and is not repealed by Act VIII of 1:68, The 
section requires that. persons who `, Have any claim 
that they are.owners of property which has been 
confiscated as the property of another should bring 
such a claim within one year from the attachment 


or geizure of the property which theyclaim, Oon- ` 


sequently where the property of a mortgagor who has 
turned a rebel is confiscated a suit for redemption by 
person claiming tobe its owner is barred if brought 
more thanoneyearfrom the date of confiscation, 
‘Mahomed Bahadur Khan v. The Collector of Bareilly 
(2) and Ramphul Tiwari v, Badri Nath (3), relied 
on, [p. 195, col 1. 

The sale certificate is tha document of title and 
cannot be lightly ignored by reference back to other 
documents and it cannot be argued thatthe property 
could not have been sold and so must be taken not 
to have been sold, 63 Ind. Oas. 703 (13, relied on. 
ip. 197, col. 2.] 


F, A. from the decision of the Sub-J udge, 
Allahabad, dated February 9, 1935, 


~ Messrs, S. K. Dar, Banke Behari and 
Hyder Mehdi, for the Appellants 

Messrs. P, L. Banerji, Mushtaq Ahmad, 
Mahboob Alam and Radhe Mohan Lal, for 
the Respondents.. 


- Bennet, J—This is a first appeal by Mst. 
Kunjlas Kuawar and 15 other defendants 
against a decree for redemption granted in 
favour of Krishna Deo Singh ‘and other 
Piaintifis by the learned Oivil Judge of 
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Allahabad. The plaint. set out.-tbat there 
was a usufructuary: mortgage dated Feb- 
ruary 25, 1848, executed vy Badal Singh, 
guardian and sirbarakar of Bharat Singh 
mincr, the-mortgugor, in favour of Mahadeo 
Prasad and-Karanpuri Goshain, mortgagees. 
The amount of the mortgage money was 
Rs, 13,001, There was to be po interest 
but profit would go in lieu of interest and 
redemption might be made in Jevh of any 
year. -The mortgaged property was set out 
in Sch. A of the plaint and had become 
altered by a partition to the. property in 
Sch. B. Para, 3 of the plaint alleged that 
‘Bharat Singh only owned oné-qnarter of 
the property mortgaged and the rem ibing 
‘three-fourths was owned by Mst. Gulab 
Kuer and Uttam Kuer and with their con- 
sent the-name of Bharat Singh was re- 
corded for the entire property and that the 
mortgage had been made with the consent 
of these ladies, Para, 4 admitted that -on 
September 7, 1861 the original mortgagees 
had sold their mortgagee rights to Thakur 
Sheopal Singh, ancestor of defendants Nes.'l 
to 16, the present -appellants, Para. § 
stated : : 

“During the Mutiny in 1857, Bharat Singh turned 
a rebel, Accordingly his. one-fourth share in the 
mortgaged property was sold at a public auction by 
the Govt. and the same was’ purchased by Sheopal 
Singh aforesaid. Thus Sheopal Singh remained a 
mortgagee to the -extent of three-fourths only. Now 
defendants Nos. 1 to 16, the heirs and representatives 
of Sheopal Singh aforesaid, are, as mortgagées,’ in 
possession and occupation of three-fourths of the 
mortgaged property and only a sum of Rs. 9,750-12-0 
remains as proportionate mortgage money.” 

Tne defence of the appellants is given on 
pp. 14 to1?7. Tse original mortgage was 
admitted. It was claimed that the property 
in fact belonged to Bharat Singn and that 
Mst. Uttam Kuer and Msi. Gulab Kuer 
had no right or title therein.. Para. 19 


- claimed that the entire property was cone 


fiscated to Govt. Para. z2 claimed that of 
the Kotwa property out of 44 villages Sheo- 
pal Singh received one-fourth share ag 
reward for his loyalty and as to the 16 
mortgaged villages one-quarter share was 
confiscated and purchased by Sheopal Singh 
on December 41, 1868. Para. 23 admits 
that the Govt. had exempted in favour of 
Mst. Uttam Kuer and Mst. Gulab Kuer 
three-fourths share of Taluqa Kotwa and 
there was this partition and out of 16 morte 
gaged villages, they got a five annas share 
in 9 villages and a share in Raipur, 


Para. 24 states as follows : 

“The rights which Uttam Kuer and Gulab Kuer 
acquired by exemption were, along with other pro- 
perty, sold at a public auction in execution ‘of a 


` decree of Lala Mahadeo Prasad and Makant Karan- 
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purito which Uttam Kuer and Gulab Kuer were 
also parties and all the rights they had in the mort- 
gaged property became extinguished. The said 
acution sale: took place on April 20, 1877, and the 
property was purchased by Sheopal Singh. Thus, 
all the mortgagors' rights in the mortgaged property 
became extinct since the date of the purchase and 
Sheopal Singh and his heirs and representatives 
entered into adverse and proprietary posgession and 
occupation of the aforesaid villages. The suit is 
barred by 12 years’ limitation. Para. 26 stated. The 
claim is barred by s. 20, Act IX of 1859." 

' Various issues were framed and the 
learned Judge in thetrial Court has granted 
a decree for redemption of the property in 
Sch. B on payment of Rs. 9,240 which is 
three-fourths of the original mortgage cone 
sideration. The appellants have appealed 
against all portions of the decree. 

We shall first of all take-up the case of 
Kotwa Taluqa which stands on a different 
ground from the other two talugas, Chak 
Binda and Motiha as the claim of defend- 
ants was that although the Govt, had not 
confiscated a certain share of the ladies, 
that share had afterwards been put up to 
auction sale on another ‘mortgage decree in 
Suit No. 58 of 1°61 and had been purchased 
at auction sale by Sheopal Singh and it 
was claimed therefore that with that pur- 
chase in 1877 the ladies had no longer 
any right or title in Taluga Kotwa by which 
their descendants could obtain a decree for 
redemption in 10 villages which now re- 
present the property in Kotwa. . 

_ The claim of the ladies to a share in the 
original property mortgaged will be con- 
sidered later in connection with the two 
other taluqas, but in connection with Kotwa 
the defence is not based ona challenge of 
their claim but on the fact that Sheopal 
Singh is alleged to have purchased their 
tights at the auction sale in execution of 
a decree No. 58 of 1861. This portion of the 
case rests on the decree and sale in that 
case. The mortgage on which this decree in 
Suit No. 58 of 1861 was based is not avail- 
able as like many other documents prior to 
the Mutiny of 1857 it has been lost. The 
first document on p. 147 is an admission 
of the claim, filed by the Pleader for 
the defendants Mst Gulab Kuer and Mst, 
Uttam Kuer dated April 6, 1861. This 
sets out that a regular suit was brought 
against the ladies by Lala Mahadeo Prasad 
and Mahant Karanpuri for Rs. 10,719-1-3 
on account of the amount of a decree for 
mortgage money with reference to the deci» 
sion of the Sadar-usSadur of December 15, 
1855 against a 1 anna 9 pie zamindari 
share in 44 villages in the Taluga of Kotwa 
` and with reference to the agreement execut- 
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(] 
ed by the defendants dated June 20, 1854. 
The dceument then admits that as a:leged 
in the plaint, the claim aforesaid was right- 
ly recoverable A 

“from the persona of the defendants aforesaid and 
l anna 6 pie zamindart share in 44 villages of 
taluga aforesaid in possession of the defendants, 
mortgaged and hypothecated under the bond on 
the basis of which the decree was passed as speci- 
fied in the agreement aforesaid.” - 

On pp 149 and 150 there is the decree 
in Suit No. 58 of 1861 passed on this admis- 
sion of claim, This decree states: 

. “Suit for recovery of Rs. 10,719-1-3, the amount 
of decree obtained on the mortgage in our favour, 
the decision of the Sadar-us-Sadur dated Decem- 
ber 15, 185*, on the basis of the registered mort- 
gage deed for Rs. 4,999-8-0 principal, dated Janu- 
ary 14, 1854, executed by Bharat Singh debtor 
under the conditional mortgage of a 1 anna 9 pies 
gamindari share in 44 villages of Taluqa Kotwa, 
Pargana Juhsi, by means of sale, by auction of 
a 1 anna 3 pie share free from confiscation by 
Govt. mortgaged and hypothecated under the 
bond on the basis of - which the decree afore- 
said was passed, the terms of the agreement exe- 
cuted by the defendants aforesaid, dated and re- 
gistered on June 20, 1854 . The defend- 
ants filed an admission of claim through their 
Pleader. It was, therefore, ordered that a decree 
be passed in favour of the plaintifis against the 
defendants and the aforesaid property, which is in 
their possession, for the amount claimed together 
with costs and interest in the terms of the com- 
promise.” > wie ‘as 


This document makes the -matter some- 
what clearer and it appears that Bharat 


Singh had originally executed a mortgage 


by conditional sale dated January 14, 
1854, in favour of Mahadeo Prasad and 


Mahant Karanpuri and on that a decree 
: had been obtained against him on Decem- 


ber 16, 1855. Subsequently there was 
the Mutiny in 1857 and Bharat Singh 
was convicted as a rebel and his property 
was forfeited. Apparently under these 
circumstances the mortgagees thought it 
necessary to proceed against the ladies 
and they based their claim against the 
ladies-on a document which was produced 
in that record and has been obtained by us 


from that record. In the Court below a 


certified copy of this document was filed 
and is printed on pp. 91 to 93. This docu- 
ment is headed a deed of agreement but it 
is executed by one person only, Debi 
Prasad, general attorney of Msi. Gulab 
Kuer and Uttam Kuer. The document on 
p. 92 from the top of the page sets out the 
usufructuary mortgage for Rs. 13,001 on 
16 villages in Taluga Kotwa, ete., which is 
the subject of the present suit dated Feb- 
ruary 25, 1848. The document.states that 


.for a further payment to creditors another 


sum was borrowed and a document mort- 
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‘gaging the remaining 44 villages of Taluqa 
'-Kotwa and certain other property describ- 
ed as Binda and Hakim Patti was executed 
raga -of Bharat Singh on January 14, 
1854: 

“Having regard to the fact that the property is 
held jointly by co-sharers, the mortgagees aforesaid 


hesitate in causing mutation of names to be effected.” | 


The beginning of the document bas 
set out that.the two ladies have a share in 
this property. The document proceeds: 

“We therefore of our own‘accord and free will do 
covenant and give in writing that the entire 
amount of mortgage payable under the two docu- 
ments aforesaid is a charge on the entire zamindart 
(paper torn} mortgaged under the mortgage deeds 
end on the parsons of Bharat Singh and the execu- 
tants ...... After payment of the amount of mortgage 
etc, due to the mortgagees, we shall with mutual 
consent or in any way possible (paper torn) have our 
names recorded against our respective shares in the 
1 anna 9 pie share purchased at auction in this 
way that the name of Bharat Singh shall be 
recorded against 3 pies, and against the 1 anna 
- share, me, Gulab Kuer against (paper torn) and 
the name of Uttam Kuer against the 6 pie share. 
The terms of the mortgage transaction (paper torn) 
gre and shall be admitted and accepted. I have 
therefore executed this deed of agreement on behalf 
of Mst. Gulab Kuer and Uttam Kuer by virtue of 
the {power-of-attorney in my favour, registered on 
April 7, 1854, so that it may serve as evidence.” 

Although the decree was passed on 
April 10, 1861, proceedings in execution 
were spread over a considerable period. 
Meanwhile on. August 30, 1866, the Board 
of Revenue had passed a final order on 
p. 179 as follows: 7 BN 


“In 


and Bharat in the sixteen villages is to be held 
confiscated and the names of the two female relatives 
are to be recorded as owners of the 1 anna 6 pie 
share in the Taluka.” ; 


It is clear from this order therefore that 
the ladies were recorded before the partition 
as owners of 1 anna 6 pie share in the 
whole of Taluga Kotwa. On pp. 219 to 
222 there is a rubkar in execution . of: the 
decree in Suit No. 53 of 1861. The final 
order is that the application for execution 
‘was allowed for a sum cf Rs. 6,62c-12°0. 
On pp. 186 to 189 there is a document 
‘dated March 6, 1877, which isthe’ notice 
of sale of Mauza Ramaipur and. other 
‘villages in Taluga Kotwa and the sale 
was fixed for April 20, 1877. The notice 
states that : g 

“this sale shall relate only to the rights and 
‘interests of Dilas Kuer and other judgment-debtors 
to the property specified as given below.” 
= Incol].1 there are the names of different 
mauzas and in col. 2 there is the amount 
of share and in the third jama (revenue). 
This is headed: “Name and Govt. jama 
of the mahal or part of the mahal to be 
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sold by auction...” There is no doubt 
that it is in this column for the amount of 
share that the notice states what share is 
to be sold. The contention for the plaintiffs 
is‘that the share to besold was only. 7 annas. 
If that had been so, the figures’ ‘7 annas’ 
would have appeared in col. 2 and not in 
the figures ‘12 annas.’ The plaintiffs rely 
on a note in the last column which is 
headed; ‘Detail of share or crop of 
each judgment-debtor mentioned by the 
decree-holder in his application.” Appar- 
ently this column is intended for: specifi- 
cation of how the different judgment-debtors 
hold the total share which is entered as the 
share to be sold in col, 2 and it is not to 
this last column that a purchaser ‘looks to 
find the property which is to be sold, 
Opposite the first village Ramaipur there is 
a note asfollows: AS i . 
“This Mauza Ramaipur. is in possession of 
Sheopal Singh by virtue of mortgage. The’ former 
mortgaged share § annas and the share ‘mortgaged 
with conditional’ sale 7- annas. Whatever rights 


and interests of defendants are in this should be 
sold by auction.” 


The next tillage Mauza Katwarupur has 
a note as follows : ) 

“In Mauza Katwarupur a 5 annas each is in 
possession of Sheopal Singh by virtue of mortgage 
and the}rest in possession of defendants. The 
rights and interests of the defendants should be sold 
by auction.” . . 

The subsequent Villages in this listhave 
a similar note down as far as Mauza 
Shahbaz, that is the last of the 12 annas 
share villages and the otter villages -have.a 
‘note that the rights and interests of the 
defendants should be sold by auction. 
The argument forthe plaintiffs is that so 
far as Ramaipur is concerned, the mention 
is made in this last column that the morte 
gage with conditional sale was 7 annas 
and therefore the argument is that this 
note should be read as applying to all the 
other villages and that only 7. annas 
wasto be sold according to this notice. 
We cannot accept that view. The note 
clearly related to Ramaipur. The note 
does not say that 7 annasis to be sold, 
It is true that the note does mention the 
mortgage with .conditional sale as 7 
annas butthat is all. A fair construction 
of this document certainly is that what was 
notified for sale was 12 annas, of all the 
villsges Ramaipur to Sbahbaz and these 
arethe nine villages on p. 8 in which 
redemption is claimed of a 5 anna 
shareand the remaining village Raipur is 
l anna 6 pies the whole of . which 
was to be sold according to this notice of 
avtle. l i ' l i 
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On p, 223 there is an order of the Court 
of the sale officer dated April 19, 1877 
to the effect that the report ofthe Sader 
Kanungo showed that there was a difference 
between the notice and the pattidari state» 


-ment as regards amount of share and jama - 


and a copy of the report was sent to the Sub» 
ordinate Judge for instructions. On p. 225 
the Pleader for the decree-holder asked that 
the entire rights and interest of the judg- 
mentedebtors may be sold by auction 
with reference to the correct share and 
jama of the defendants. This reply of 
the Pleader was forwarded by the Court. 
On p. 224 the sale officer notes that this 
reply was received after conclusion of the 
sale by auction ofthe property. The fact 
that this was received after the conclusion 
ofthe sale is also mentioned on p. 227, 
line 11. Learned Counsel pointed out that 
the report of the. Sadar Kanungo in ques- 
tion is given as arecord of the patizaars 
statement on pp. 243 and 245. - These 
nine Villages are shown beginning with 
Lurhwa on p. 243 and continuing to p. 240. 
There is. however no real difference in 
regard to the shares of the judgment- 
debtors which are shown on pp. 241 and 
-242 as annas 12, and in the patindan 
statement on pp. 243 to 245 in the margin 
also as annas 12 for these nine villages. 
The matter therefore is of no importance, 
It is admitted for the plaintiffs-respondents 
that no objection was taken by the ladies 
to the sale notice or atthe time of sale. 
On pp. 226 to 228there isa rubkar of 
the sale officer of the date of sale, April 
20, 1877 and in that he sets out tnat the 
property sold was 12 annas share in these 
nine villages and 1 anna 6 pies in 
. Raipur and he states that the sale was con- 
cluded for Rs. 1,905 in the nameof Sheopal 
Singh. There was an objection dated 
May 19, 18/7, made by the judgment- 
debtors whichis in a typed book, pp. 8 
and $9. In this they objected to the 
amount of Rs, 1,800 realized at the sale and 
claimed that it should be Rs, 80,000 and 
they objected to the want of beat of drum 
in .all but.four villages and to the fact that 
some objection of- theirs was not decided 
-pefore attachment was made, They do not 
state in this objection any objection to the 
amount of property sold which was entered 
as 12 annas in the rubkar of the sale 
officer and in the notice of sale, On p. 229, 
line 38, the rubkar of the Civil Oourt 
states: - 


“This day when the defendants made a relin- 
quishment the objection of the defendants was 
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rejected. and an order was passed for confirmation 
of the sale. It is therefore ordered that the-sale in 
this case, dated April 20, 1877, be confirmed.” 


The date ofthis order is July 21, 1877. 
In accordance with this order a sale certi- 
ficate dated November 12, 1877 was drawn 
up in favour of Sheopal Singh which is 
That documerxt 
sets out the aine villages 12 annas shares 
and Raipur 1 anna 6 pies share as the 
amount of share sold and ‘states in the 
remarks column “in this the rights and: in- 
terests of the defendants were sold.” Learned 
Counsel for plaintifis-respondents argued 
that some weight should be attached to 
these words but we consider that these 
words are of an ordinary nature and their 
entry is a mere matter of routine. lt is not 
to be denied for the plaintiffs that the 
ladies had the right and title to the entire 
12 annas and therefore the expressicn can- 
not be taken to mean that a less amount 
than 12 annas was sold, ‘The rubkar 
beginning at p. 240 was sent for mutation 
in favour of Sheopal Singh as is shown by 
the order on p. 246, line 4. In this, matter 
the defendants-appellants rely on a ruling 
of their Lordships of the Privy Council in 
Ramabhadra Naidu v, Kadiriyasami 
Naicker (1), where on p. 489 their Lords 
Snips state : 

“Oertificates of sale are documents of title which 
are not to be lightly regarded cr loosely construed. 
There is full opportunity for+dhallenge of all pro- 
ceedings inthe execution of mortgage decrees at the 
time, and except in clear cases a purchaser ought 


-not to.be harassed in his possessidn by disputes aris- 


ing years after his purchase.” ~ 
Liearned Counsel for the plaintiffe-respon- 


_. dents relies on the following documeats -for 


his case that only 7 annas out of the 
12 annas -was sold by this auction sale. 
Exhibit 58 on pp, 231 to 233 is a simple 
mortgage deed by Sheopal Singh and his 
son, Ajodhya Prasad Singh, dated Noveme 
ber 10, 1677. ‘Lhis seis out; 

“For the satisfaction of the said creditor we have, 
in order to secure payment of the amount due 
under this bond, pleuged, hypothecated and mort- 
gaged in Taluga Kotwa, Pargana Jhusi the shares of 
Uttam Kuer and Gulab Kuer which I, Sheopal Singh, 
purchased at an auction sale held on April 20, 1877 
‘and execute this simple mortgage to secure the loan 
hereunder borrowed.” i 


In the taole on p. 242 there are the nine 
villages in waich there was a 12 annas share 
sold shown as being now mortgaged by the 
purchaser to the extent of 7 annas. ‘The 
argument is made that because he was now 
morigaging 7 annas therefore it must be 
assumed that he had only purchased 7 

(l) 44 M 483 (4189); 63 Ind. Oas. 708; ATR1922P 0 
252; 46 1 A 15; 1921M W N 374;14 L W125;5 UP 
ii R (P O) 83; 30M L T 34; 24 Bom, L R 692 (P 0). 
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annas. This argument is not logical because 
if a man purchased 12 annas, he is not 
compelled to mortgage the whole of that 
amount specially as the mortgage in ques- 
tion was for a small amount of Rs. 1.145. 
There is nothing in the document which 
states that the whole of the share which 
had been purchased at the auction sale was 
being mortgaged. Reference is only made to 
the auction sale to show what wes the title 
of the mortgagors. Similar remarks apply 
to the simple mortgage deed also executed 
by Sheopal Singh and bis son on Novems 
ber 10, 1877, to the same mortgagees printed 
on p. 234 to 236, 

Another line of argument was taken by 
learned Counsel for the plaintiffs-respon- 


dents tothe effect that it would have been . 


incorrect to put.up for sale 12 annas of 
these nine villages because that 12 annas 
was not all responsible for the mortgage 
and that only the amount responsible for 
the mortgage should have’ been put up or 
would have been put up for sale, The facts 
that are basis of this argument are as fol- 
lows; On p. 92 there is set out the usufruce 
tuary mortgage of 16 villages in Taluqa 
Kotwa and then the words are used ‘theres 
upon a document mortgaging the remain- 
ing 44 villages of Taluga Kotwa,” etc , was 
executed on January 14, 1854. ‘This no 
doubt recites that the 44 villages in-the 
mortgage of 1854 were none of them the 
same as the 16 villages in the usufructuary 


mortgage, The matter was certainly. not. 


made clear in the decree in Suit No. 58 of 


1861 which merely says that there wasto- 
be a sale by auction of the shareof 1 anna:- 


3 pies “in 44 villages of Taluqa Kötwa.” Ft 
was not stated which were the 44 villages. 
Now learned Counsel refers in detail to the 
partition proceedings in 1873-75. On p. 204 
there isa partition agreement between the 
parties to that partition of whom No, 31 
is Uttam Kuer, wife of Mohan Singh. 
Number 32 is Dilas Kuer wife,.and 33 
Krishna Deo Singh, son of Amar Bahadur 
Singh. This Uttam Kuer was not to be 
confused with Uttam Kuer No. 14. The share 
of these ladies, Krishna Deo Singh, and 
Sheopal Singh is shown in the list as a 


2 annas share on p. 206. Sixty villages | 


of Taluga Kotwa were divided into Olass I 
3/ villages which were called uparwar 
villages, that is villages on high ground 


and Olass If villages kachhar or low ground. 


Villages, that is villages liable to alluvial 
action, In Olass I there were six more 
villages added by agreement on. p. 208, 
All the nine villages with which we are 
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concerned were thus added in Olass I which 
was brought up to the total of 43 villages 
and it was provided in regard to these 43 
villages that there would be division by entire 
villages among the eight groups cf share- 
holders, shown on p. 206. The other villages: 
were to be divided up by pattis in each 
village which is called bong bat. On. 
p. 212 lot No. 5 was given to Mohim Singh, 
husband and karpardaz of Mst. Uttam Kuer. 
zamindar for the proprietors of Patti Badal 
Singh and it is this lot No. 5 with which. 
we are concerned. A document which has 
not been printed but of which a translation. 
has been made Ex. 42, shows that these 
nine villages comprised lot No. 5 and it is. 
admitted that in these nine villages as 
shown on pp. 243- to 245 Sheopal Singh. 
was entered for 4 annas and the ladies and 
Krishna Deo Singh for 12 annas, On 
p. 216 the ladies made an application as 
follows: ; 

“Tt is submitted that Sheopal Singh is the 
gamindar of 16 villages in the tlaga of the. appli- 
cants. Now 15 villages held as mortgagee and 
28 villages of the applicants’ tlaga have been taken 
(?) together (?) and partition has been effected with 
reference to gaunbat and lots have been formed. 
Out of 43 villages a lot of 9 villages has fallen 
to the share of the applicants with reference to 
the lots, Out of 16 villages possession over One 
Village, - viz, Balrampur, has been continued as 
before and two villages out of those Leld ss mort- 
gagee have been continued as before, i. e., possession 
has been maintained over the villages of Lurhwa 
and Ohak Karim alias Khanipur. Accordingly with 
the exception of the villages of Ramaipur and 
Katwarpur and after taking out all the villages 
of Balampur, Lurhwa and Ohak Karim alias 
Khanipur, with reference to the lote, the arbitrators 
may separate the other villages from the appli- 
cants’ gaunbat to which applicants shall have no 


objection.” f 
It is claimed on behalf of the plain- 


tiffserespondents that the 43 villages which 
went to form the 16 annas of the nine 
villages came actually from 15 villages which 
were subiect of the usufructuary mortgage. 
of 1£48 and 28 villages which were not 
but which were subject to the 1854 mort- 
gage. The argument therefore is that as 
only 24 of the 43 villages were subject 
to the- 1854 mortgage, the whole of the 
12 annas in the nine villages should not 
have been sold in execution of the decree 
The mortgagees of 
the 1854 mortgage, Mabadeo Prasad and 
Sheopuri Goshain, are shown on p. 149 as 
residents of the city of Allahabad, and 
they were not in possession of the shares 
mortgaged, nor were they parties to the 
partition suit, The suit was in 1873 to 1875 
and the rights of these mortgagees had. pre- 
viously merged in.1861 in the decree which 
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they obtained in Suit No. 58 of 1861. 
Learned Counsel for the plaintifiserespon- 
dents has failed to show us that there ‘is 
anything on the record showing that the 
partition suit settled that tke morigage of 
1854 should be limited to any particular 
portition cf the 12 annas share in these nine 
Villages. That euit did not deal with this 
question at all, nor could it ceal with it in 
the absence of the mortgagees. Learned 
Counsel argues that in the “agreement” or 
declaration of June 2), 1854, by the attorney 
of the ladies the 44 villages of the 1854 
mortgage are said to be separate from the 
16 villages of the usufructuary mortgage, 


and the partition settled that 5 annas of the 


12 dnnas in the nine villages was under 
the usufructuary mortgage, therefore the 
balance of the 12 annas, that is 7 annas, 
sliduld bé beld to be under the 1854 mortgage 
because the principle of keeping them 
separate should still prevail. It will be noted 
that ‘the only mention of 7 anpas’ morte 
gage was for a.single village Raniaipur in 
the column of detail of shares in: the notice 
of sale‘on p. 186, and for that.and the other 
villages the sbare fcr sale in col. 2, was 
shown as 12 annas. . 7” a ek 
. Of the nine villages shown with 5 annas 
shares usufructuarily .mortgaged in Kotwa 


after partition in list B of the plaint, 


p. 8, only two-appear in the list of villages 
in’ the original  usufructuary -mortgage 


list Aon p. 6. These two are Ohak Karim; 
also Known as Khanipur, N^. 21, p, 8 and: 


No, 26, p. 6, and Lorhua No. 22,.p.,.8, No.-27, 
p. 6, The other seven villages on p. 8 


No. 17 Ramaipur, No. 18 Katwarpur, No; 19: 


Sarai Chachack, No. 20 Deokali, No, 23 Todar- 
pur, No.24 Zarait Shahbaz and No. 25 Zarait 
Suthan do not appear on p. 6 for Kotwa, 
and therefore they were not subject to the 
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subject to the mcrigage decree. The judg- 
ment-debtors did not make any objection 
before or after the sale to this sale of the 
whole 12 annas. 

Whether there was some error in the 
shares sold in 1877 is a matter which 
cannot be questioned now after all these 
years, The mere fact that Sheopal Singh, 
the purchaser, was a usufructuary mort- 
gagee does not in our opinion entitle the 
plaintiffs to re-open the question, in this 
suit of 1933. The matter is long ago times 
barred. Wehold that the plaintiffs have 
failed to prove that they have any right of 
redemption in the villages of Taluga Kotwa,« 
and accordingly we allow the’ appeal in, 
regard to Taluga Kotwa. 

We now turn to the case in regard to“ 
the other two talugas which are shown: 
in the ` plaint as Taluqa Chak Binda, 12- 
Villages, 2 annas share, and Taluqa Motiha,. 
4 villages, 1 anna share. In each case 
the claim is for redemption of 3/4ths of these 
amounts i.e. 1 anna 6 pies for Talugqa 
Chak Binda and 9 pies for Taluga Motiha. 
The first objection taken on behalf of. the 
defence was that the ladies had’ failed to ' 
establish that they ever had any right or 
title to this property. The right and title 
of the ladies is based on this document of 
which a copy is printed on pp. 91 to 93 and 
of which we have obtainéd the original. 
If we assume that this was a genuine. 
document executed as it purports to have 
been executed on June 20, 1854 and ree 
gistered on that date there are still some’ 
difficult questions on which the plaintiffs. 


‘have failed to satisfy us. - The firs point: 


is that this documentis not any sort of- 
agreement although it is headed ‘agree: 
ment.” The document is executed by Debi . 
Prasad who describes himself as general 


original usufructuary mortgage but, if we 
accept p. 92, line 9 as correct, were sub- 
ject to the mortgage of 1854, Mahadeo 
Prasad, etc. the decree-holdera in Suit 
No, S8 of 1861 would find thatin Kotwa 
' Taluga the judgment-debtors, who had 
originally 1 anna 6 pies out of 2 annas, that 
is three-fourths of tke family share in 
these seven villages, had after partition 
been entered for 12 annas out of 16 annas, 
also three-fourths of the family share (the 
remaining 4 annas being held by Sheopal 


attorney of Mst. Gulab Kuer and Uttam ; 
Kuer and on their behalf he puts forward-. 
an allegation that the ladies owned Y. 
anna share in the case of Gulab Kuer’ 
and 6 pies-share in the case of -Uttam. 
Kuer and that Bharat Singh only owned 
3 pies share. The pedigree of this family 
is given in the judgment of the lower: 
Appellate Court on p. 29 as follows: s 


(See page 191 for pedigree table.) 
Now it is clear from this pedigree that- 


Singh, a relative who had obtained it by 
purchase at confiscation gale). The natural 
conclusion of the decree-holders would be 
that as the~three-fourths share had been 


subject to their 1854 mortgage, so the three: 


fourths share’ - after {partition -should be 


these two ladies Gulab Kuer and Uttam 
Kuer could never have had. ‘any right or 
title in 1848 or in 1854 or at any period 
to the property of the family. The ‘hus- 
bands. of both these ladies were alive at- 
the time in 1848 and Amar Bahadur Singh, . 











1940 KUNJLAS KUNWAR v. KRISHNA DEO SINGE (ALL) 191 
ABDHUT SINGH 
; | 
| 
Pacha Singh Maharaj Singh 
| | 
] | ! 
Sheo Din Singh Sheo Ratan Singh. ee Singh scarey Singh 


] 
Amar Bahadur Singh 





ES a E Mohim Singh 
= Gulab Kuar _ Chandan Singh Bharat Singh Himat Bahadur = Uttam Kuar 
== Dila Kuar Singh . | 
ee ae Shiam Singh, Sheo Partap Singh, 

Krishna Deo Singh, : 
plaintiff No. 1. i j 
| — = l 
Shakar. Bhagwant Singh. Jaddu Singh. Jagdeo Singh. 


husband of Gulab Kunwar, has a son 
Krishna Deo Singh, plaintiff No. 1, who is 
still alive and the husband of Uttam 
Kuer had a son Sheo Pratap Singh. 
Although the mortgage deed of 1818 was 
in the name of Bharat Singh, minor, alone 
under his father Badal Singh as guardian, 
the document sets out on p. 91 the method 
in which the document on p. 91 derived 
a title for these two ladies under these 
difficult circumstances is as follows: 

“The zamindari property of Amar Bahadur Singh, 
Sheo Ratan Singh and Rachhpal Singh in the 
talugas aforesaid was, in consultation with the 
executants and Mst. Basant Kuer, mother and 
guardian of Bharat Singh minor, all of whom were 
the co-sharers in possession of the property pur- 
chased in the name of the minor aforesaid at an 
auction sale held in execution of a decree. The 
gale proceeds were deposited after borrowing the 
same from Lala Manohar Lal Mahajan, resident of 
Rani Mandi, inthe City of Allahabad with mutual 
consent. It was agreed upon that all should 
jointly pay the prior debt payable by the ancestors 
and the sale proceeds recently borrowed due to the 
creditor by mortgaging zamindart property in the 
dlagas aforesaid and that after the debt has been 
paid and the ilaga is released each co-sharer should 
have her name recorded in the public registers 
with reference to her old share and enter into 
possession.” 

To support these allegations no docu- 
ments are produced. The allegations appear 
to be that there was a borrowing from Lala 
Manohar Lal in the name of the ladies and 
the minor. It is not alleged in this docu» 
meut that the ladies had any property with 
which the auction purchase could be made. 
It was merely alleged that the money was 
borrowed in their names and there is 
nothing whatever to confirm the -allega- 
tion. Moreover on p. 92, line 10 it is 
admitted that there was a further deed of 
mortgage on January 14, 1854 and this 
again was in the name of Bharat Singh 
alone. Now this document (the agreement) 
was produced for the first time in suit 
No. 58 of 1861 and by that time the 
Mutiny had taken place in 1857 and the 


property of Bharat Singh and other 
members of the family had been confiscated, 
The ladies had therefore put forward a claim 
that they were the owners of the property. 
It is under these doubtful circumstances 
that this ingenious claim is made une 
supported by any document to show that the 
ladies had borrowed any money from Lala 
Manohar Lal. We are unable to accept 
that the statement of Debi Prasad, the 
general attorney of the ladies, does give 
them any right ortitle to the property in 
question. This finding would be sufficient 
alone for the dismissal of the plaintiff's 
suit for redempticn cf the property nort- 
gaged in T’alugas Chak Binda and Motiha 
in the name of Bharat Singh in 1848. 
Assuming that the plaintiffs had overcome 
this difficulty the next pcint taken by the 
defence is that the property even if it had 
belonged to the ladies was treated by the 
authorities as the property of Bharat and 
was all confiscated and sold in the proceed- 
ings after the Mutiny. On p. 97 there is an 
order of the Court of committal to Sessions, 
dated May 28, 1858, of Bharat Singh and 
other members of the family, his father 
Badal Singh and Amar Bahadur Singh, 
husband of Mst. Gulab Kuer and Rachhpal 
Singh. The Sessions case is noted 
as decided on December 13, 1861, On 
pp. 142 to 145 there is a rubkar of Mr. 
Nazir Ali Khan, Deputy Ocllector, exercis- 
ing the powers of a Magistrate dated April 
29, 1860, and he sets out that the 7 accused 
persons including Bharat Singb, Badal 
Singh, Amar Bahadur Singh and Rachbpal 
Singh had been submitted to the Court of 
the Special Commissioner for passing an 
order confiscating their property as they 
were ringleaders, A table of the different 
accused and their shares follows and it is 
stated that in regard to accused No 3 
Bharat Singh he appeared on January 14, 


1859 after the expiry of the period allowed 
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in the Queen's Proclamation, The zamindari. 


property was attached under general orders 
dated February 20, 1858 and April 29, 
1878 passed in this case, “This should 
be entered in.the statement showing the 
property confiscated,” The order follows on 
p. 145 to the effect that 


“the rubkar should be put up before the Magistrate 
for two purposes’ (1). the zamindari property of 
No. 3 Bharat Singh. ...be entered in the statement 
showing confiscated property.” l 


On p. 193 there is a statement dated. 


Julv 15, 1870 of the confiscated property 
of the rebels and it shows Taluqa Motiha 
four mahals `' It states that Badal Singh 
had 3 pies which was confiscated by order 
of Mr. Mayne, Special Commissioner, dated 
February 20, 1858 and of this amount 
Mahadeo and Mahant Karanpuri were 
mortgagees and that the zamindari rights 
should besold, The next entry is similar, 
for Bharat Singh 6 pies, And for Amar 
Bahadur 3 pies which was shown as cons 
fiscated and granted to a loyalist Asapal 
Singb, but this 3 pies was not mortgaged. 
There was therefore 9 pies in Taluga Motiha 
which was confiscated with the direction 
“it should be sold.” 


On p. 271 there is an extract from the 
list of villages confiscated which refers to 
Bharat Singh and Badal Singh as the 
owner of 3 annas share in Binda and Chak 
Mogim which was confiscated under various 
orders of February 20, and April 29, 
1858 and June 6, 1860. There was also 
another 1 anna skown for Bharat Singh 
mortgagor which was in possession of Maha- 
deo and Mahant Karanpuri, mortgagees in 
Ohak Binda and Chak Mogim, Urna and 
others 12 villages, and further al anna 
in the same villages in Taluga Ohak Binda 
also with Bharat Singh and Badal Singh, 
mortgagors, and Mahadeo and Mahani 
Karanpuri as mortgagees. These entries 
undoubtedly relate to the villages which 
were usufructuarily mortgaged in Taluga 
Ohak Binda and the entry of confiscation 
shows: that the rights shown for “the 
mortgagors were confiscated in the whole 
of the 2 annas‘claimed on p, ‘5 cf the 
plaint. We therefore find that both in Taluga 
Chak Binda and in Taluga Motiha there was 
the confiscation of the property of the mor- 
gagors.. Now itis true that various objec- 
tions were made tothe attachment by the 
ladies. On pp. 98 and 93 there are two 
applications by one Gur Datt Chaubea 
who was put down as the employee of 
Gulab Kuer in the first case and in the 
second he apparently applies on behalf of 
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the, lady whose hushand was Mohfm Singh, 
i.e, Mst. Uttam Kuer. ‘The petitions were 
both madeon July 3, 1858, and the peti: 
tions asked that I anna of Mst. Gulab 
Kuer in Taluqa--Kutua.and.Taluga Chak 
Binda should be released and also Motiha, 
The other petition does not mention a share, 
On pp. 102 and 10% thereis the order of the 
Court dated July 8, 1:58. The order is 
very brief: a 
“Let parwanas be issued to the Tahsildars of 


Sikandara and Kiwai for release of the property of 
the defendants.” 


Learned Counsel for plaintiffs-respondents 
contends that this-order was passed on these 
applications. He also claims that it was 
passed on the merits of the claims of these 
ladies after an inquiry. The order was 
passed five days after the applications were 
made. We consider that this was an interim 
order of release from attachment without 
any jnquiry passed merely on the allega- 
tions that were contained in the applica- 
tions. There were parwanas issued by the 
Court to various Tahsildars on pp. 100, 
101, 103, 104 and 105. The Tabsildars 
made various replies. -On p. 109 the Tahsil- 
dar of Kiwai and Mah reported that there 
was no property of the ladies attached in 
that Tahsil. This Tahsil contains Talugas - 
Chak Binda and Mctiha as is shown on p. 5 
of the plaint. i 


The history of these taluqas must be 
distinguished. from the history of- Talugqa 
Kotwain which the Tahsildar’s Repprt on 
p. 107 of July 12, 1858, was that although 
Bharat Singh. and.Badal Singh were record: 
ed in the pattidari register of zamindars 
and Uttam. Kuer was not recorded in that 
register, still in the register of reyenue.the 
name of Uttam: Kuer was recorded as manae 
ger of l anna, and a similar report- was 
made in regard to Gulab Ku r as maneger 
of 2annason p. 110 in Taluga Kotwa, and 
the matter is mentioned in another report 
on p, 112 of January 19, 1659, which states 
that the 2 annas was released to Gulab 
Kuer and the 1 anna was released to Uttam 
Kuer in accordance with the order of the 
Court of August 2.1858, It is to be noted 
that there was no such release in the Talugas 
of Chak Binda andthe Motiha, On p. 147 
there ‘is an order of the Court dated 
August &, 1860, in the file of Mauza Motiha 
to the effect that the properties of. Bharat 
Siogh, Badal Singh and Amar Bahadur 
Singh had been confiscated by the Govt, 
under order of the Magistrate dated 
June 2, 1860, and of the Oollector dated 
June 6, 1860. The order of the Magistrate 
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. e , 
is that printed on p. 142. This order doubt- 
less. was passed in regard to all the villages: 
in Ohak Binda Taluga and Motiha Taluqa, 
On p. 271 tbere is an order for mutation in 
the name of the Crown for all the villages 
of Ohak Binda Taluga to the extent of 1. 
anna, the entry being : 
“Queen Empress, mortgagor Mahadeo, son of Kand- 
hai Lal, and Mahkanth Karanpuri, disciple of Niran- 
janpuri, mortgagees in possession.”’ tne 
On p. 280 there is a similar order in the 
register. of mutation for Motiha Mauza 
opposite two entries of 3 pies for Bharat 
Singh and one entry of 3 pies for Badal 
Singh. There was also ia Motiba a muta- 
tion on pp, 278 and 279 of 3 pies which 
had been in the name of Gulzari Singh, 
son: of Bhagwan Singh, and this was ‘mutat- 
ed in the name of the Queen Empress on 
the ground of confiscation, It is true that 
there is not the entry: of the usufructuary 
mortgage for this3 pies share. - On pp. 282 
and 283 there is also another entry for 
Binda and Ohak Moqim on dispossession of 
Bharat Singh from a 3 annas share of cons 
fiscation but this was not shown as morte 
gaged property. From 1860 to 1863 the 
confiscated property in these two taluqas 
remained under direct management of the 
Grown in the contrast to Taluqa Kotwa in 
which a share of 3 annas had been released 
tothe management of the ladies, On pp. 
200 and 201 there is an‘entry of a Govt. 
order of October 24, 1863, which grants 
permission for the sale of this confiscated 
property in Chak Binda and mortgage is 
mentioned, On p. 180 there is the list’ of 
sale’ for these two talugas the property to 
be sold::on September z0, 1864, the amount 
to be sold being 2 annas in Chak Binda and 


9 pies in Motiha’ both under the usufruc- . 


tuary mortgage. On p. 160 thereia an enquiry 
by the Court from the Tahsildar of Kiwai as to 
the amount of share and revenue in the 
property confiscated by Govt. and whether 
the' name cf the rebel or of the Govt, was 
recorded against.the confiscated share and 
other points. The reply of the Tahsildar 
dated : March 12, 1864, is on. p. 161: in 
regard to @hak Bida: He states that ‘the 
name of the Govt. wag recorded against. 
@ -2'annas share bearing’ a° revenue’ of 
Rs. 586° and.that Sheopal Singh ' mortgagee 
Was-in possession. . On p. 162-thereis a 
petition by the two ladies. dated July 20, 
1864; in regard tovall three ‘talugas: in 
which they state that only the name of 
Bharat Singh ‘was recorded but that the 
ladies got their names recorded’ for 
44 villages in Taluqa: Kotwa and: got-that 
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taluqa property ; released on August 22, 
1858, but that they’did’ not get possession 
of Ohak Binda or Motiha Taluqas. They. 
asked that they should be given relief by 
release of the shares they -claimed in all. 


‘three taluqas and that only the remaining. 


share of Bharat Singh. should be sold by 
cl On p..163 thereportof the Tahsil- 
dar dated July 27, 1864, in ..regard to 
Ohak Binda states : E ae 

“The applicant. wants the release of the confiscat- 
ed share of Bhatat Singh rebel; which has been: 
advertized for saleand has been granted for loyalty, 
alleging it tobe her share. The share of Bharat 
Singh was forfeited under -order of Mr. Mayne, 
Special Commissioner, dated February 20, 1858, and 
this confiscation was sauctioned by Govt, "The 
prayer -of the applicant-for release of the share 
aforesaid’ is, therefore, groundless.. Report -is sub- 
mitted, Necessary orders may be passed.” , ; 


On p. 164 there is the second application 
made by the ladies by way of a petition 
dated September 10, 1854, to the Board of 
Revenue, The application is in regard to 
all three talugas. On p. 268 there is .the 
order of the Board of Revenue on Sep- 
tember 17, 1-64, referring the matter to 
the Collector. The reply of the Collector 
dated September 19, 1861, is on p. 159 and 
is asfollows: _ : 

“In reply to your docket’ No, 434 dated’ 17th 
instant, regarding a petition by Mst, Gulab Kuer 
‘and Uttam Kuer I-havethe Honour’ to report that 
their names are not shown'in the malgoozarce 
Te R as samindars of talukas Motiha :and Ohak 
inda. ax = 

2. The recorded proprietors are Badal Singh. 
and Bharat Singh whose proprietary rights were 
confiscated in 1857, Since confiscation, Govt. has 
been the recorded proprietor. i E 

3. The petitioners are the -wives of two notorious 
sbsconders, cousins to each other, and nephews of 
Badal who is father of Bharat Singh. ie 
- 4. The petitioners’ declare ‘that they purchased 
the gamindaree they now claim seven or eiglit 
years: before the rebellion, from Ummar -Bahadur 
and ‘Ruchpal Singh, or in other words they pur- 
chased the property of. the husband of one and 


the father-in-law ofthe other, but: that it’ was 


recorded fictitiously as’ the ‘property of Bharat 


inggh, a a à ra : 

5. Independently, of the .improbability . of- these 
statements, it muat be noted that the petitioners 
have- never advanced their claims in this Court, 
during the seven years that hav3: elapsed sinde 
the confiscation of-this zamindart, Bis eG 
6, ‘Ibis evidently a last attempt to save their 
husband's former property from the final sale which 
‘will transfer-it- into new hands. 

7. A family tree is attached to which reference 
is requested.” : f 
: Oa p.-160 at the top of the page there 
arə the words: “‘Board’s order. Applica- 
tion rejected. 30. 9.” The appellant 
claimed that this is the order of the-Board 
on the letter ofthe’ Collector - on-p.--159. 
Mr. Banerji for the °-respondents-plaintifis 


- 
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claims that this is not the order. 
‘ground for saying so is that the certified 
copy filed of the order is on a separate 
piece of paper from the certified copy of 
the letter. If.this was not the order, as 
the copies have been filed in the Court 
below, it was open to Mr. Banerji to have 
sent for the original document and have 
shown that some other order was passed 
and that the appellants were wrong in 
producing that order in the Court below 
as the order on the letter, No other order 
has been shown by Mr. Banerji, nor is 
it shown by him that the original does 
not contain the order. It is also to be 
noted that on the letter of the Collector it 
would not have been. possible to pass any 
order to the contrary effect and that the 
most that the Beard might have done 
would have been 
quiries. 


On p. 168 there is the third petition of 
the ladies dated September 19, 1864, 
which was addressed to the Court asking 
that the sale fixed for the next day might 
be postponed and their rights safeguarded. 
Apparently this was in regard to all three 
talugas as they signed in regard to those 
talugas. On p. 167 the order of the Court 
cn this petition was: 

“That this application be placed on the record 
and as a4 precautionary measure the auction- 


purchasers be informed of the contents of the 
application.” 


, On p. 165 there is a petition of Sheopal 
Singh dated September 19, 1864. The 
order on this is on p.. 167 and is, “At the 
time of auction-sale the purchasers be 
‘informed of the contents of the application.” 
On P. 169 there is a robkar of the Ocllec- 
‘torate dated September 20, 1864 setting 
out the sale of the 2 annas share in Mauza 
‘Chak Binda bearing a revenue of Rs. 5k6 
‘which was in possession of Stevpal Singh 
as mortgagee and the rejecticn of the 
petition of the ladies, and the letter from 
the Board of Revenue containing their 
petition tothe Board, and that a reply 
was sent on September 19, 1864 (which 
is the letter on p, 159 of the Collector) and 
reference is also madeto the third petition 
of the ladies and it was stated that the 
purchasers were informed of the particulars 
in the aforesaid applications. It was fur- 
ther stated that the sale went on for a 
long time and Sheopal Singh purchased 
the rights in Taluga Chak Binda for 
Rs. 2,108. Onp. 181 there is an extract 
from the list of confiscated property for sale 
by auction which shows this sale to Sheo- 
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pal Singh of Taluqa Chak Binda and also 
the sale to Sheopal Singh on the same date 
of Taluga Motiha for Rs. 550. On p. 171 
there isan ocrder of the Ovourt informing 
the Tahsildar of Kiwai of these two sales. 
On the same date there is a report of the 
Tahsildar dated December 5, 1864 stating 
that there was mutation by: the removal of 
the- name of Govt. and-:the entry of the 
name of Sheopal Singh, auction-purchaser. 
Sheopal Singh has been in possession of 
the shares of 2 annas in Chak Binda 
Talugqa and nine pies of the share in Motika 
Taluga for the period from the auction sale 
in 1864 up tothe date of suit on November 
1, 1933 which is a period of 69 years. The 
remaining three pies in Chak Binda ape 
pears to have been confiscated and granted 
to someone as is shown by the letter of the 
Collector on p. 159. Orit may be that the 
deed of the usufructuary mcrtgage was 
not originally for more than 9 -pies 
share in Taluga Motiha. Itis tobe noted 
that we have not got that mortgage-deed 
bsfore us or any copy of it. Be that as it 
may, itisclear that there never was any 
entry of these ladies for possession of any 
share of the property in Motiha which was 
the subject of the usufructuary mortgage’ 
and therefore the descendants of these 
ladies the plaintiffs cannot claim through 
them a right of redemption, The dis- 
tinction between the history of these two 
talugas and the history of Kotwa isshown 
by the correspondence between pp. 173 
and 179, os 
On p.173 the Commissioner on June 11, 
1866 made a reference to the Board in 
regard to Taluga Kotwa alone and on p,1738, 
line 37 he stated that Mr, Sladen, the 


_ Collector, considered that’ confiscation was 


barred by the admission of these .women 
as managers and by the share they had in 
the mortgage, The Commissioner himself 
took a contrary view. The first order-of the 
Boird on p.174 was passed on the erroneous 
assumption that the ladies had been 
entered for sLares and on a subsequent re- 
ference the Board passed a final. order `on 
ee dated August 30, 1866 to the following 
elfect : = Se 

' “The Board direct that a 6 pie share of, Badal 
is to be held 
confiscated and the names of the two female relatives 


are to be recorded as owners of the 1 annaé pie 
share inthe taluka.: . : E 


No such order was ever obtained by 
the ladies in regard to Taluga Chak Binda 
and Motiha. . What happened in. those 
were never 
entered as“ managers or in apy other 


- 
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capacity, that the Tahsildar never released 
any of the property in their favour, that the 
' gale took place of the shares- as recorded 
in the names of the rebels and that Sheopal 
‘Singh purchased those shares and obtained 
mutation in his favour. No- objection 
was ever taken and his possession has all 
along been without challenge. We are of 
‘opinion that under these circumstances 
the descendants ofthe ladies cannot now 
Te open this matter in regard to Ohak Binda 
and Motiha and that the plaintiffs have 
failed to show that there was any right, 
title or interest of the ladies in these two 
talugas. Or. this ground also the case for 
the plaintiffs must fail. A further ground 
brought forward by the appellants is the 
provisions of Act IX of 1859, s. 20. This 
Act was to provide for the adjudication of 
claims to property seized as forfeited and 
it provided for Courts of special commission 
‘to be setup. We have seen that the matter 
of confiscation was brought before such a 
Special Commissioner in Allahabad and 
‘that his decision wasthat the shares in 
Talugas Ohak Binda and Motiha were to be 
‘confiscated, No application or objection 
was ever made by these ladies to that 
Oourt. Section 20 of that Act provides as 
follows : 

~ “Nothing in this Act shall-be held to affect the 
rights of parties not charged with any offence for 
which upon conviction the property of the offender 
is forfeited, in respect of any property attached 
or seized as forfeited or liable to be forfeited to 
Govt. provided that no suit brought by any party in 
respect of such property shallbe entertained unless 
it be instituted within the period of one year from 


the date of the attachment or seizure of the property 
towhich the suit relates.” 


- This section in our opinion clearly 
requires that persons who have any claim 
that they are owners of property which has 
been confiscated as the property of ‘another 
should bring such a claim within one year 
from the attachment or seizure of the pro» 
perty. which they claim. Various objections 
have been taken to the application of this 
Act which have found favour withthe Court 
below. One ofthese objections is thats 20 
would not apply because by Act VIII of 
1868 certain provisions of the Act were 
repealed, namely ss. l to 15 and s.19. The 
Tepeal was made because by the year 1868 
the special Oourts had finished their work 


and were no longer necessary and ss. 1 to- 


15 related to those special Courts. The 
application of s. 18 had expired, but as 
regards s. 20 its application was permanent 
because it was intended to be a permanent 
bar against subsequent suitsin Civil Courts, 
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Hence s. 20 has remained in force up to 
the present day. 

Another objection taken to the Act is that 
there really was no attackment or seizure 
of the property in question and therefore 
the period of one year did not begin to 
run. Now we have seen that as regards 
these two Talugas of Chak Einda and Motiha 
there was an attachment by the Oriminal 
Gourt and this was carried out by the 
Tahsildar and the application of the-ladies 
against this did notresultin the Tahsildar 


‘of Kiwai releasing the property in these 


two taluqas from attachmen’. Accordingly, 
in our opinion, the property was attached 
aud the period of one year did begin to. run. 
The relevant portions of the paper book 


-are p. 142, line 25: 


“Hence a parwana be issued to the Sub-Inspector 
of Police for taking all necessary action in connection 
with the arrest and attachment of the property of 
the seven accused mentioned.” ` 


This property as shown on p. 143 included 
the property in Ohak Binda Taluqa and 
Motiha, Oo pp. 109 and 111 there are the 
reports of the Tahsildar of Kiwal and there 
is the letter of the Oollector on p. 159 
saying that they had no property recorded 
for them. We think therafore that from 
the date of the attachment which was in 
accordance with the order of March 9, 1858 
mentioned cn p. 142, line 21 and which 
hid been objected to in the petitions of 
Gur Datt Chaube {pp. 28 and 99) dated 
July 3, 18°8, time began to run against 
these ladies under s. 20, Act IX of 1859. 
As they did not bring any claim within one 
year from that attachment in 1350 their 
right to contest the attachment became 
barred. . 

Thais view cf the effect of Act IX of 1.59 
has been taken by their Lordships of the 
Privy Council in Muhammad. Bahadur Khan 
v. The Collector of Bareilly (2) a case 
decided in 1874. The suit. was brought in 
1665 before amendment of the Act of 1868. 
It wag held that where B's estate is con» 
fiseated the sons of his brother A who 
should have had a share could not sue after 
the expiry of one year from the date of 
the attachment. Another case in which the 
matter was considered after the amendment 
of the Act is Ramphul Tiwari v.: Badri 
Nath (3) where a Bench of this Oourt. held 
that a case stronger thar the present, 
brought by the reversioners of a widow less 


than 12 years after the death of the widow 


was Similarly barred. We ere therefore of 
(2) 1 I A167; 13 Beng. L R 292; 51 W R 318; 3 Sar. 
3(P 0 cae 


« * 


X} ; 
(3) 18 Á 108, ag 
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opinion that the present suit would also be 
barred by the provisions of Act IX of 1859. 
For all the reasons we have given we 
consider that the suit of the plaintiffs 
must fail in its entirety. We allow this 
appeal with costs and we dismissthe suit 
of the plaintiffs with costs both in this 
Court and in the Court below. 

Verma, J.— I agree that the appeal 
should be allowed and wish to add only a 
few words. It is common ground that at 
the time of the execution of the mortgage 
deed in question the names of Mst. Gulab 
Kuer end Mst. Uttam Kuer were not entered 
in the revenue records in respec: of the 
property in question, or for the matter of 
that, in respect of any property whatsoever, 
The names of various male members of the 
family ‘were entered against different por- 
tions of the property - belonging to the 
“family. It must also be borne in mind ‘that 
the mortgage deed, of which redemption is 
sought by the plaintiffs as the represente 
atives of Mst. Gulab Kuer and Mst. Uttam 
Kuer, was executed by Bharat Singh alone, 
or rather on his behalf by his father and 
guardian Badal Singh. 

The case put forward on behalf of the 
plaintiffs-respondents is that although the 
entire property belonging to the family 
stood in the names of the male members 
alone and the names of the ladies Gulab 
Kuer and Uttam Kuer were not entered, 
and although the property mortgaged under 
the deed in question stood in the name of 
Bharat Singh or Badal Singh, and although 
the mortgage in question was made by 
Bharat Singh or Badal Singh, yet the ladies 
had a proprietary interest in the property 
and must therefore be treated as mortgagors 
along with Bharat Singh and Badal Singh. 
The defendants-appellants deny this, The 
further contentioa of the defendants-appel- 
lants as to Taluqa Ohak Binda and Taluqa 
Motiha is that evenif it be taken for granted 
that the ladies had.any proprietary interest 
in the property, the Govt. confiscated the 
entire property as belonging to Bharat 
Singh and Badal Singh, who had been found 
to have been rebels during the Mutiay, and 


It was sold as the property of the rebels - 


and was purchased by Sheopal Singh, the 
predecessor-in-title of the appellants, and 
no suit having been brought by the ladies 
within one year as required by Act IX of 
1859, whatever rights they might have 
possessed came toan end. The plaintifs- 
respondents, on the other hand, contend that 


the Govt. released the shares of the ladies, 
which were found to amount to three-fourths ` 
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of the property in questicn, and consequent 
ly the confiscation and sale must be taken 
to be operative in respect of only one-fourth 
of the property which was the share found 
to belong to Bharat Singh and Badal Singh. 

It seems to me that the case put forward 
on behalf of the plaintiffs-respondents is an 
unusual and improbable one and a heavy 
burden rests onthem. Notonly were the 
husbands of these ladies, viz. Amar Bahadur 
Singh and Mohim Singh, alive, but they 
were actually entered in the Govt, records 
as the proprietors, and the names of the 
laides were not, as stated above, entered 
against any property. It has nowhere been 
stated by the plaintiffs when and how these 
Hindu ladies came to acquire a share in the 
property, and no evidence’ has been adduced 
on the point. In the plaint there are merely 
the bald statements that the original mort» 
gagor was the owner of only one-fourth of 
the entire property mortgaged, that the 
remaining three-fourths was owned by Mst. 
Gulab Kuer and Uttam Kuer, that with 
the consent of the ladies the name of the 
original mortgagor stood recorded in the 
papers against the entire property mort- 
gaged, and that “the persons named above” 
(evidently meaning Badal Singh and Bharat 
Singh) had mortgaged with possession the 
entire property under the mortgage deed 
dated February 25, 1848 with the - know- 
ledge and consent of the Msts. No evi- 
dence has been given in support of the 
allegations made in this paragraph that the 
names of Badal Singh and Bharat Singh 
had been recorded in the papers against 
the entire property mortgaged with ‘the 
consent of Mst. Gulab Kuer and Mst, ‘Uttam 
Kuer, nor has any evidence been given of 
the fact that the mortgage deed in question 
was executed with the knowledge and con- 
sent of the Mate, 

At the trial reliance was placed on Ex, 30 
and on certain documents of the time of the 
Muiiny and of the period immediately fol»: 
lowing it to show that the allegation made 
in para. 3 of the plaint to the effect that 
“the original mortgagor was the owner of 
only one-fourth of the entire property mort- 
gaged” and “the remaining three-fourths 
was owned by Mst. Gulab Kuer and Utiam 
Kuer” was true. As has been pointed out 
by my learned brother, Ex. 30 is a unila» 
teral agreement, and there is nothing to 
show thatit was executed by Debi Prasad, 
who purported to act as the general attorney 
of these ladies, witk the knowledge of the 
mortgagees of 1848, Madadeo Prasad and 
Karanpuri.. There is no evidence whatso-. 
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ever toshow that the statements made in 
this deed as to the original title to the pro- 
perty and as toa purchase at auction sale 
having been made in the name of Bharat 
Singh in consultation with Bharat Singh’s 
mother and with the consent of Mst. Gulab 
Kuer and Mst. Uttam Kuer, are true. It does 
appear that the mortgagees, Mahadeo Pras 
sad and Karanpuri, subsequently in Suit 
No. 58 of 1861 obtained a decree against 
these ladies on the basis of this deed of 
agreement in respect of another deed of 
mortgage, executed on January 14, 1854, 
which has been variously described as a 
simple mortgage or asa mortgage by con- 
ditional sale, 
respect of that mortgage, but there is noth- 
ing on this record to show that the mort- 
gagees of 1848 or Sheopal Singh ever 
accepted Mst. Gulab Kuer and Mst. Uttam 
Kuer as having had any interest as mort- 
gagors in the property which had been 
mortgaged in 1848, 

So far as the other documents are con- 
cerned, they are ambiguous and indecisive. 
It is possible to argue onthe basis of some 
of them and they lend some support to the 
contention of the plaintiff, but the docu- 
ments relied on by the defendants-appel- 
lants, e. g., Exs. E, G, K, L, M and N and 
again Exs: T, WW with the order of the 
Board thereon, and OOO, with all of- which 
my learned brother has dealt in detail, 
fully support the contention of the defen- 
dants-appellants. Even if these ladies had 
any interest in the two Talugas of Ohak 
Binda and Motiha it was their duty to bring 
a suit within one year, and that not having 
been done, any such right that they are al- 
leged to have had, came to an end. 

The case as to Talüqa Kotwa stands on a 
slightly different footing. The defendants- 
appellants admit that after the Munity the 
Govt» rigatly or wrongly, were per- 
suaded to release a three-fourths share in 
these 16 villages, with which we are con- 
cérned in this suit, in favour of Mst. Gulab 
Kuer and Mst. Uttam Kuer and that they 
came to be recorded as the proprietors of 
that share. The parties are also agreed that 
in or about the year 1873 there was a. 
Revenue Court partition in the course of 
which certain proceedings took place and. 
certain villages were allotted to the different. 
parties in certain shares. It is common 
ground that a number of entire villages and 
shares in certain villages were allotted to: 
this family in which these ladies had a 
three-fourths share, The contention of the 
appellents is that subsequently, in: 1877, 
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the decree-holders of the Suit No, 58 of 
1861 put up to sale the entire property 
belonging to these ladies in the villages of 
Taluga Kotwa with which we are concerned 
and had them sold and that Sheopal Singh 
purchased the whole of the share belonging 
to these ladies, 

Here, again, it may be that there are cer- 
taln documents which lend some support to 
the contention of the plaintiffs, but these 
documents also are ambiguous, On the 
other hand, the sale certificate Ex. LL and 
the rubkar, Ex. PP are decisive in favour of 
In view of the 
ruling of their Lordships of the Privy Coun- 
cil in Ramabhadra Naidu v. Kadiriyasamt 
Naickér (1), the sale certificate is the docu» 
ment of title and cannot be lightly ignored 
by reference back to other documents and 
it cannot be argued that the property could 
not havé been sold andso must be taken 
not to have been sold. The sale certificate 
leaves nO room-for doubt that the entire 
12 annas, i. e„ three-fourtns share of the 
ladies was purchased by Sheopal Singh. 

Ths plaintiffs-respondents have laid.great 
stress on Exs, 58 and 59 and have urged 
that the language of these two documents 
is such that it must be held that Sheopal 
Singh stated in these documents that he had 
purchased only 7 annas out of the 12 annas 
belonging to the ladies and not the remain- 
ing 5 annas which had been held during the. 
partition proceedings torepresent what had 
been usufructuarily mortgaged in 1848. 
We are not prepared to accept the conten» 
tion that the language of these two doeu 
ments is such that if must necessarily - be 
held that Sheopal Singh was mortgaging all’ 
that he had purchased at tie auction sale 
held in execution of the decree. The 
documents are open to the construction that: 
he was mortgaging a portion, namely 7 
annas, of the property which he had pur- 
chased at the auction sale. The contention 
of the defendants-appellants therefore 
must be accepted and it must be held that 
the plaintiffis-respondents failed to establish 
that they had any subsisting title to the 
property. which they sought ito redeem. 


D,- Appeal allowed. 
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PATNA HIGH COURT . 
Letters Patent Appeal No.'5 of 1939 
September 7, 1939 
Hareizs, O, J. ann FAZL Aut, J. 
KUBAD MIA— APPELLANT. 


VETSUS 


GUHI MIA AND OTHBERS— RESPONDENTS 

Registration Act (XVI of 1908), 83. 49, 17 (2) (v}— 
Integral part vf transaction creating charge—Regis- 
tration of document, necessity of—Tendering of such 
unregistered document to prove agreement to execute 
further document such as sale-deed — Provisoto s. 49 
as added by Act XXI of 1929, whether retrospective 
in effect—Document held created right in immovable 
property—Pleadings — Amendment — Letters Patent 
Appeal—8uit for specifie performance, if can be 
gee into a for compensation. ~ 
ere a charge is created by a term which is an 
integral part of the transaction, then the document 
must beregistered and cannot be tendered in eyi- 
dence even to provean agreement to execute a further 
document such as asale-deed. Where, however. the 
promises are distinct and separable, then a document 
though it creates @ charge, can be putin evidence 
to estubligh a promise to execute a further document 
such as a sale-deed. 98 Ind. Cas, £08 (5) and 119 Ind, 
wae: pe) relied on. 56 Ind, Cas, 
inguished. servationa in 1 
gas ade Lp. 201, col. 2,) aa pi ae 

e proviso to s. 48 Registration Act. which 

added by Act XXI of 1929 does not have aa. 
tive effect and therefore cannot affect an agreement 
which was executed four years before the amerding 
Act XXI of 1929 came into force and whichif un- 
registered could not be adduced in evidence accord- 
ing to law in existence before 1929, 148 Ind. Cas 
239 K explained. 147 Ind, Oas. 1057 (2, ap- 


ied ; 
Held, that the agreement in question undoub 
. . $ kd » ted] 
gave the plaintiff a right in the immovable oe. 
it gave him not only possession but security for the 
money which he had already paid, Hence the docu- 


A a 
ae aaa a right in immovable property. [p. 200, 


A Court should not grant an i i 
: amendment in a suit 
for specific performanceunless such is asked at an 


early stage. A suit for specific erformance th 

should not be allowed to be A inte a 
compensation or damages at the stage of Letters 
PT Appeal. 11] Ind, Cas, 413 (7), relied on. [p. 202, 


L. P. A. from the decision of Mr. J ti 
Agarwala, dated November 30, 1938. ne 


Mr, S. C. Mazumdar, for the Appellant. 


. Messrs, G. C. Mukher3i . 
the Respondents, eae . RUA 


A 
Harries, C. J.—This is a Letter 

appeal from a decision of Agarwala, Sais 
missing a seecnd appeal, The suit out of 
which the proceedings arose was brought by 
the plaintif claiming specific performance 
of Certain agreement entered into between 
him and the father of defendants Nos. 1 
and 2, The learned Munsif who heard the 
suit decreed the plaintiff's Claim; but on 
appeal the learned Additional Deputy 
Commissioner, Subordinate J udge of 
Dhanbad, reversed the decision of the Court 
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below and dismissed the claim, He held 
that the agreement sought to be specifically 
enforeed could not be tendered in evidence 
and therefore the plaintiff could not prove 
his claim. The plaintiff appealed to this 
Court; but Agarwala, J. held that the 
decision of the lower Appellate Oourt 
was Tight and‘ dismissed the appeal. It is 
agninst that decision that the present Letters 
Patent Appeal has been preferred, ~The 
agreement in question was’ entered into 
between the plaintiff and the father cf des 
fendents Nos. laad 2 in the year 1926 and 
is in these terms: a 


“I, Nilkantha Ghati of Metala Pargana Nagar 
Keari, execute this deed of security (thika abadha) 
to this effect: For giving you kabala of my homestead 
land whichappertains to my share in my maurasht 
mukarrart mauza which is plot No. 813, described in 
Sch. ILI, the total amount is settled at Rs, 300 inthe 
presence of five gentlemen and out of that agreed 
sum I receive Rs. 200 and give the property as 
security to you. As long as you do not pay the re- 
maining Re, 100 which is fixed for sale-dead (kabala) 
so long you willnot beable to erect any house on the 
land but you will remain in possession in bringing it 
under cultivation, to that I ormy heirs will not take 
objection. On the day you pay the remaining Ra. 100 
for sale-deed (kabala) I shall be bound to execute 
registered sale-deed (kabaia) after fixing the propor- 
tionate rent of the said land. To this effect after 
receiving E.s, 200 I execute this deed of security after 
giving the said land as security.” 


The plaintiff paid the sum of Rg. 200 and 
obtained possession, of the land. However, 
he. has not paid the remaining sum- of. 
Rs, 100, though heis ready and willing to 
dcso. Defendants Nos. 1 and 2 later settled 
the land with other defendants who ejected 
the plaintiff therefrom, and accordingly 
the latter brought this suit seeking speci-. 
ficially to enforce the contract and to com- 
‘pel defendants Nos. land 2 to: execute a. 
sale-deed in bis favour on receipt of the 
balance of the purchase money, namely 
Rs. 100, As I have stated, the learned 
single Judge of this Oourt held that the 
agreement sought to be specifically enforce- 
ed could not be put in evidence by reason | 
of the fact thatit had not been registered, 
and therefore the plaintiff could not prove 
his case. The only question in the appeal 
therefore is whether this dccument is one 
requiring registration, because if it does 
not require 1egistraticn then it could be 
adduced in evidence to establish the plaine 
tiff's case, Section 17 (1), Registration Act, 
sets out the documents which require regis- 


‘tration, and sub-cl. (c) requires all non-testae 


mentary instruments which acknowledge 
the receipt or payment ofany consideration 
on account of the creation, declaration, 
assignment, limitation cr extinction of an 
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such right,- title. or interest in immovable 


property to be registered, Sub-section 2, 
cl. (v) of this section however provides 
that “any document not itself creating, 
declaring, assigning, limiting or extinguish- 
ing any right, title or interest, of the value 
of one hundred rupees and upwards to or 
in immovable property, but merely creating 
a right to obtain another document which 
will, when executed, create, declare, 
assign, limit or extinguish any such right, 
title or 
The result of non-registration of a document 
requiring registration is prcvided for in 
B. 49 of the Act, which says that no docu- 
ment required by s, 17 of the Act or by 
any provision of the T. P. Act, 1£82, to be 
registered shall be received as evidence 
of any transaction affecting sach property. 
There is however a proviso to this section, 
which is in these terms : 

_ “Provided that an unregistered document affecting 
immovable property and required by this Act or T. P, 
Act, 1€82, to be registered may be received as evidence 
of acontract in a suit for specific performanes under 
Chap. II, Specific Relief Act, 1877, .oras evidence of 
part performance of the contract for the purposes of 
B. 53-A, T. P. Act, 1882, oras evidence of any collateral 
transaction and not required to be effected by regis- 
fered instrument”. ` 


There can be no question that if this lat- 
ter proviso applied to this case, the agree- 
ment, though unregistered, could be ad- 
duced in evidence. It has however been 
ccntended on behalf of the respondents that 
this proviso cannot affect the case by 
reason of the fact that it only came into 
force in the year 1930. The proviso was 
added to s. 49, Registration Act, by s. 10, 
T. P. (Amendment) Suplementary Act, 1929; 
and s. 15 of that Act, expressly provides 
that-nothing in the Act shall be deemed 
to. affect-(b) tbe validity, invalidity, effect 
or consequences of anything already done 
or suffered beforethe Act came into force; 
and s, 1 (2) prcvides tnat the Act should 
come into force on April 1, 1930. The 
respondents argue that one. of the effects 
or consequences of non-registration of the 
agreement in question was that it could 
not be adduced in evidence, and as such 
was undoubtedly the case until this amend- 
ing Act was passed. If the amending Act 
applied to transactions -which tock place 
before the passing- of the Act, then the 
consequences of non-registration would no 
‘longer apply. However,as the Act isnot 
to affect the validity, invalidity, effect or 
consequences of anything already done, 
it is argued that any document executed 
before the Act, which could not be- ad- 
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duced in evidence by reason of non-regis- 
tration, is not affected by the amending 
On behalf of the appellant however, 
it is contended that the High Oourt at 
Allahabad has taken a different view. 
It is urged that this proviso relates only 
to procedure and thereis no reason why 
the proviso should not be considered to 
be retrospective. In Sohan Lal v. Atal Nath 
(1), a Bench of the Allahabad High Court 
held that a document executed before the 
amending Act XXI of 1929, could be ad- 
duced inevidence after the passing of that 
Act though it had not been registered as 
required by the Registration Act at the 
time when it was executed. The learned 
Judges stated that the matter was one relate 
ing to procedure, and therefore the amend- 
ing Act could be regarded as retrospective. 
It was not brought to the notice of the 
learned Judges however that s.15 of the 
amending Act XXI of 1929 makes this 
provision applicable only to transactions 
entered into after the passing of the Act 
and in .the absences of any reference to s. 15 
of the amending Act XXI of 1929 this case 
cannot be considered as an authority in 
support of the appellant’s contention. 
Rowland, J.in Dharichhan Singh v, Mahabir 
Singh (2), held that the amendment of the 
T. P. Act by the amending Act XXI 
of 1929 cannot assist. a plaintiff whose 
suit was commenced before that Act 
came into force, as such proceedings were 
expressly saved by s. 15 of the amend- 
ing Act. In my view, the reasons given 
by Rowland, J., in that case apply equal- 
ly to this case. Section 15 of the amen- 
ding Act XXI of 1929expressly says that 
any remedy or proceeding or anything done 
in the course of any proceeding pending 
in any Court when the Act came into force, 
was not to be affected by the Act. The 
same section also says that the validity, 
invalidity, effect or consequences of any- 
thing already done or suffered before the 
Act came into force was not to be affected 
by the Act. As Ihave stated, one of the 
consequences of failure to regisler this 
document was that it could not be adduced 
in evidence, That was a consequence which - 
the Act expressly states should not be 
affected. In my view therefore the proviso 
tos,49 did not have retrospective effect 
and therefore cannot affect this agreement 
which was executed four years before the 


(1) 56 A 142; 148 Ind. Cas, 229; AI R 1933 All, 846; 


(1933) A LJ 1584; 6 R A 656. 
(2) 14 P L T 628; 147 Ind. Cas. 1057; A I R 1933 Pat, 
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amending Act X XI of 1922 came into force. 
That being so, it must be held that the 
agreement in question could only be admite 
ted in evidence ifit fell within s. 17 (2) (w), 
Registration Act, 

This latter provision renders registration 
unnecessary if the document does not create 
any right, title or interest of the value of 
Rs. 100 or upwards to or in immovable 
property, but merely creates a. right to 
obtain another document which would, 
when executed, create sucha right. It has 
been contended by the appellant that the 
agreement in question does not create any 
right in immovable property, but merely 
creates a right to obtain a sale-deed, that is 
another document which would, when é6xe- 
cuted, create a right in immovable pro- 
perty. It is therefore necessary to consider 
the document in order to see whether it does 
create an interest in immovable property 
or merely creates a right to obtain a sale- 
deed. In my view this agreement clearly 
created a right in immovable -property. 
The dceument is itself stated to be a deed 
of security, and it is provided that- on pay- 
ment of Rs. 200 out of the purchase price of 
Rs. 300 the land is to be delivered to the 
plaintiffas security and that the latter 
should hold it as security for the sum of 
Rs. 200 until he paid the balance of Rs. 100. 
There is a further provision that whilstthe 
land is held by the plaintiff as security he 
cannot build on it though he can bring it 
under cultivation. It is true that there 
follows a provision that on the day the 
plaintiff pays the remaining sum of Rs. 100 
the father of defendants Nos. 1 and 2 would 
execute a sale-deed: but this latter pros 
vision is only one-of many terms in the 
agreement. - - i 
_ There can be no question that possession 
of the property passed to the plaintiff under 
the agreement, and he was given a right 
to hold it and to cultivateit as security for 
the sum of Rs, 200 which he had already 
paid, Such an agreement undoubtedly 
gave.the plaintiff a right in this immovable 
property: it gave him not only -possession 
but-security forthe money which he had 
already paid. . Agarwala, J. was of opinion 
that the document created a right in 
immovable property, and with that view I 
agree. It has however been strongly urged 
by Mr. Mazumdar on behalf of the appel- 
lant that the promise to execute a sale-deed 
on receipt of the balance of the purchase 
price is the only promise sued upon in this 
case, and that being so the document could 
be adduced in evidence of. this isolated 
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premise. Reliance was placed upon a case 
of this Oourt, Abdul Latif v. Debi Mahton 
(3), in which it was held that where in an 
unregistered document there are two dis- 
tinct provisions, one creating a charge or 
mortgage and requiring registration and. 
the other being an agreement for sale not 
requiring registration there is nothing to 
prevent the plaintiff in a suit for specific 
performance wherein the charge or mortg- 
age is not sought to be enforced from 
relying on that part of the document which 
purports tobe a mere agreement to sell. 
This Court purported to follow the case in 
Vyravan Chetti v. Subramanaiah Chetti (4). 
It is to be observed however that this Oourt 
in construing the document then under 
consideration held that it was a document 
which gave the plaintiff merely a right to 
call for a saleedeed and that it was not an 
agreement which created any interest in 
immovable property. That being so any 
observations of the Oourt as to .whether 
terms in a document-can be severed were 


‘purely obiter. It is to be. noted however 


that Wort, J; who delivered the leading 
judgment observed at p. 628* that the:decie - 
sion of their Lordships of the Privy Council 
in Dayal Singh v. Indar Singh (5), was an 
authority for the contention that where a 
document created a specific charge as well 
as a right to demand a sale-deed such 
a document required registration under 
s, 49, Registration Act. In my view the 


case in Abdul Latif v. Debi Mahton (3), 


to which I have referred is not an autho. 
rity in favour of the appellant’s contention 
in this case, because the point which is now 
before the Court was not before the Courtin 
the earlier case. 


The appellant has strongly relied upon 
the case in Vyravan Chetti v. Subramanian 
Chetti (4), which is a decision of their Lord- 
ships of the Privy Oouncil; but in my view 
that case is clearly distinguishable from the’ 
present one. In the Madras case the facts 
were asfollows: The appellants were the 
first mortgagees of certain immovable proe 
perty, and the respondents held a second - 


(3) 13 Pat, 620; 155 Ind. Oas. 47; A I R 1934 Pat, 495; 
I5P LT 443; 7 RP 532, 

(4) 43 M 660; 56 Ind, Oas. 642; A I R192) P O 33; 47 
I A 188; (1920) M W N 368, 18 A L 1726;39 ML 
J 37;12 LW 143; 24 OW N 1053; 22 Bom, L R1357 
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mortgage of the same property. They 
agreed that both parties should, as regards 
rights, stand in the same position without 
claiming prior or subsequent rights and 
divide aud appropriate in equal halves as 
. par terms mentioned whatever amount might 
be realized on the date of realization. The 
appellants realized part of the estate and 
the respondents sued them in order to obtain 
their share of the proceeds to which they 
claimed to be entitled by viriue of the agree- 
ment, The agreement was unregistered and 
an objection was raised by the appellants 
that the agreement required registration and 
not being registered could not be used in 
evidence. Their Lordships held that on the 
construction of the agreement that if the 
whole effect of the agreement was to pro~“ 


vide merely that the realized money was 


to be divided in equal shares there was 
nothing to require it to be registered, and 
if, on the other hand, there were two dis» 
tinct provisions, the one relating to rights 
of property and the other with regard to 
the division of the money realized, then as 
the proceedings in the suit related merely 
to the question of the realized money, the 
agreement need not be registered for the 
purpose of-being given in evidence in this 
suit, though it might require registration 
in a suit relating to the regulation of the 
rights against the estate itself. | 

It has been contended that in the pre- 


sent case thexagreement to execute a salee, 


deed is a distinct and separate agreement 
and that the agreement of 1926 can be put 
in to prove tbis portion though it might 
not dv admissible in evidence as proving a 
tight or interest in immovable property by 
reason of want of registration. It is to be 
observed that in Vyravan Chetti v, Subra- 
manian Chetti (4), there were two distinct 
and separate agreements one relating to 
rights in immovable property and the other 
relating to rights in the proceeds realized. 
The only question which arose in the case 
was whether or not the respondents were 
entitled to a half share of the proceeds col- 
lected by the appellants. It was possible to 
separate and sever the two terms and to 
regard them as independent of each other. 
In the present case, it is quite impossible to 
.sever the terms. In my view the provision 
that the defendant would execute a sale- 
deed on payment of the balance of Rs. 100 
is an integral part of the whole agreement 
and it cannot be severed and treated as 
something distinct and apart from the other 
terms which undoubtedly create an interest 
in immovable property. In’ my view, the 
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present case-cannot be distinguished from 
the later decision of the Privy Oouncil in 
Dayal Singh v. Indar Singh (5). In this 
latter case there was an agrsement for the 
sale of immovable property which acknow- 
ledged ‘the receipt of Rs. 1,000 part of the 
purchase price paid by the buyer as earnest 
money. The seller refused to complete and 
the buyer sued for specific performance. 
The agreement was not registered. Their 
Lordships held that under e. 55, sub-s. 6 (b), 
T. P. Act, 1882, the buyer was entitled to 
a charge upon the property in respect of 
the earnest money, and that consequently 
the agreement created an interest in it, 
with the result that it was required to be 
registered under s. 17 (1) (b), Registration 
Act 1908, and was not exsmpt by s. 17, 
subes. (2) (v). Therefore the suit could not 
be maintained having regard to es, 49, Re- 
gistration Act. It is true that nosuch charge 
upon property in respect of earnest money 
is now created by reason of an amendment 
of the law after the decision of that case; 
but the case is still clearly an authority for 
the proposition that if an agreement creates 
a charge by implication of law then it is an 
agreement affecting immovable property 
and cannot be regarded as an agreement 
merely creating aright to demand a salee 
deed. It appears to.me that the present 
case is a stronger one than the cise which 
was before their Lordships of .the Privy 
Council. In the latter case the charge was 
implication of law, whereas 
in the present case the charge is expressly 
created by the terms of the agreement. As 
I have already stated, Worb, J., in Abdul 
Latif. v. Debi Mahton (8), expressly held 
that Dayal Singh v. Indar Singh (5), was 


‘still an authority for the contention that a 


specific charge created by an agreement 
would render it liable to registration though 
the agreement also contained a provision 
relating to the execution of a further 
document such as a sale-deed. ‘These 
two decisions of their Lordships of the 
Privy Council appear at first sight to be 
conflicting, but they are clearly distinguish- 
able. Where a charge is created by a 
term which is an integral part of the 
transaction, then the document must 
be registered and cannot be tender- 
ed in evidence even to prove an agres- 
ment to execute a further dccument 
such asasale-deed. Where, however, the 
promises are distinct and separable, then 
a document, though it creates a charge, can 
be put in evidence to establish a promise 
to execute a further dcsument such as 
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a sale-deed, Such is the view expressed 
by Sır George Lowndes who delivered 
the judgment of the Board, in James Skin- 
ner V. R. H. Skinner (6). He observed: 

“In the present case the document under consi- 
deration, in addition to creating an interest in the 
immovable property concerned, provides as one of 
the terms, and therefore -as an integral part of the 
transfer, that the vendor should, if the vendee so 
requires, execute a registered sale-deed, and it is con- 
tended for respondent No. 1 that, notwithstanding 
the non-registration, he can sue upon this agree- 
ment putting the document in evidence as proof 
of it. Their Lordiships are clearly of opinion that 
this is within the prohibition of the section”. 

In my view the present case cannot be 
distinguished from the cases in Dayal 
Singh v. Indar Singh (5) and James Skinner 
v. R. H. Skinner (6) to which I have re- 
ferred. That being so, the agreement as 
it was unregistered, could not be ten- 
dered in evidence: even to establish the 
promise by the defendants to execute a 
sale-deed on payment of a future sum 
of Rs. 100. Agarwala, J., was therefore 
right in holding that this document was not 
admissible in evidence and that the plaintiff 
had therefore not established his case. Last- 
ly, it was argued that even if this document 
is not admissible in evidence to establish 
the defendant’s promise, yet itis admissi» 
ble in evidence to establish that the plaintiff 
has paid a sum of Rs. 200 upon a con- 
sideration which has failed. We: were 
therefore asked to treat this case as a 
suit forthe return of Ks. 200. In my view, 
a suit if it lay at all,. would be a suit not 
for the return of Rs. 200 but for damages 
for breach of contract, and the plaintiff 
would not be able to prove his. contract 
without puttiog in the document, and in 
my view the dccument could not be adduced 
in evidence for want of registration for the 
reasons Which I have already given. The 
plaintiff was given possession of the 
property and remained in possession for 
nearly ten jears, and such possession is 
expressly stated.in the document to be 
by way of security for the sum of Rs. 200 
which he had paid. lt in no way follows 
that upon dispossession the plaintiff has 
lost Rs. 200, He may have derived consis 
derable profit from. the property during 
his possession, and, on the other hand, the 
possession might not have been worth rea- 
sonalbe interest on the money. His claim 
would have to be a claim for damages or 


compensation and “not for tke return of 


(6) 561 A 363; 119 Ind. Oas. 633; AI R 1929P O 
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money- upon a consideration wich had 
failed. Consideration had not wholly failed 
because ‘he had been in possession for a 
long period of time. z 

In any event, the Oourt could not at 
this late stage couvert the suit into one 
for compensation or damages, It is true 
that the plaintif, after asking for specific 
performance and possession, asked for 
suc. other and further relief. but in no 
Court did he ask for damages in the alter 
native, and it appears to me that to ask for 
such ina Letters Patent Appeal is asking 
for alternative relief at too late a stage, 
Further, there is authority of their Lordships 
of the Privy Oouncil, which makes it 
clear that a Court should not grant 
an amendment in a sult for specific perform- 
ance unless such is asked at an early 
stage. In Ardeshir Mama v. Flora Sasoon 
(7) a plaintiff claimed, pursuant to s. 19, 
Specific Relief Act, specidc performance of 
a contract, and compensa‘ion in addition or 
in substitution, and subsequently gave 
notice abandoning his claim for -specific 
performance. lt was held that he could not 
recover damages for breach of contract 
without amending the plaint, since relief 
under s. 19, Specific Relief Act could be 
decreed only where the plaintiff was ready 
and willing to perform the contract and 
that it was therefore still subsisting. It 
was further held that the Oourt even 
at the trial, had power to allow. the neces- 
sary amendment, but that power should be 
exercised ‘most carefully and jealously, 
and with due regard to the position of both 
the plaintiff and the defendant, An amend- 
ment should not be allowed when the suit 
has been pending as one for specific per- 
formance for a long period, during which 
the defendant had been prevented by s, 27 
(b), from dealing with the property. As I 
have stated an amendment is asked at this 
very last stage, and in my view this Court 
Cannot grant it having regard tothe views 
expressed by their Lordships of the Privy 
Oouncil in the case to which I have refer- 
red. That beingso, the Court cannot give 
the appellant any'relief by way of com: 
pensation. For the reasons which [ have 
given, I am satisfied that the decision of 
Agarwala, J. was rigat and I would there-- 
fore dismiss tnis appeal with costs. 

Fazi Ali, J.—1 agree. : 
Appeal dismissed, 
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| ‘NAGPUR HIGH COURT 
-  Oriminal Appeal No. 300 of 1939 
a '.: November 17, 1939 : 
Ntyoet ano Grouse, JJ. 
: HORILAL— APPELLANT 


ren versus 

si EMPEROR— Oprpcetre PARTY 

Oriminal Procedure Code (Act V of 1898), ss. 339 
(2), 337, 164—S. 339 (2) to be read in conjunction with 
a, 337—«S.. 337 dees not contemplate recording of 
statement by-accused as preliminary to tender of 
pardon—Statement of confessiona’ nature recorded 
before tender-of pardon, not strictly according to 
provisions of s. 164—Admissibility of, against . ac- 
cused in his trial after forfeiture of pardon — Pro- 
cedure to be followed in recording statement of ac- 
cused after tender of pardon. 
' Sub-s. 2 of 6. 339, Criminal P. G., has to be read 
in conjunction with g. 337, Section 337 itself does 
not contemplate and authorise the recording of any 
statement by the accused as & preliminary to the 
tender of pardon. |p. 204, col. 2; p. 205, col 1.] 

Any statement-made by an accused person before 
- he receives: pardon under s, 337 must, if itis of a 
confessional nature, be recorded strictly in accord- 
ance with the procedure prescribed for the record 


of confession by ss. 164 and 361, or the statement of the . 


accused after he has been pardoned may be recorded 
in his character of a witness under s. 164, Oriminal 
P. O., or his ‘statement may be one which is recorded 
formally as that of a witness examined in the 
course ofan enquiry or trial. The word “ state- 
ment” contemplated in sub-s..2 of s. 339, appears 
primarily to refer to a statement made by him as a 
witness as contemplated. in sub-s 2 of s. 337 in the 
course of an enquiry or trial. It may also include 
a statement recorded under s. 164 after the tender 
of pardon but it can in no case include a confes- 
sional statement made by an accused person before 
the tender of pardon. unless it was recorded in 
accordance withthe, strict procedure provided for 
recording confessions. [p. 206, col 1.| 

Hence a statement made by the accused, of a 
confessional’ hature, before he had been tendered 
pardon and after he was put on solemn affirmation, 
is inadmissible against him in his trial after he 
has forfeited the pardon if itis not recorded as 4 
confession inthe manner prescribed by ss. 164 and 
364. It is also otherwise inadmissible for the 
reason that the accused was induced to make that 
statement implicating himself and others on the 
promise ofa pardon. [ibid] 

(Oase-law discussed and relied on } 
‘-In rezording a statement after an acceptance of 
pardon, the Magistrate has the power of adminis- 
tration öf cath or solmn affirmation under s. 164, 
Oriminal P. O. The proper procedure then to be 
followed by a Magistrate isto record the statement 
of the approver immediately after, and not before, 
tendering pardon, A statement so recorded is clear- 
ly admissible in evidence under s. 339(2). 142 Ind. 
Oas. 776 (10), relied on. {p. 2U6, col. 2; p. 207, col. 1.) 


Or A, from the order of the Oourt of the 
Additional Sessions Judge, Chhindwara, 
Oamp Seoni, dated September 21, 1939. 


Mr, S. R. Mangrulker, for the Appellant, 


Mr. W. R. Puranick, Advocate-General, 
for the Orown. 


Niyogi, J.—The appellant. Horilal and 
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two others by name Bhagchand and Hira- 
lal were originally challaned under s. 302, 
I. P.O., for murdering one Dhanaram and 
his wife Mst. Kala. In the course of the 
proceedings Horilal was granted. pardon 
under s. 337, Oriminal P. O., but when he 
was examined in the Oourt of the Sessions, 
Judge, Chhindwara, (in the Sessions Trial 
of Bhagchand and Hiralal which was nume 
bered 25 of 1938) Łe turned hostile to the | 
prosecution and was consequently declared 
to have broken the conditions of his pardon. 
On the certificate of the Public Prosecutor 
that Horileal had forfeited the pardon, 
criminal proceedings : were started against 
him for the offence of murder inthe Oourt 
of the Head Quarters Magistrate, - First 
Class, Seoni, who committed him to the 
Court of Session, Chhindwara,to stand his 
trial. The learned Sessions Judge found 
that Horilal failed tocomply with the con- 
ditions of the pardon entailing its forfeiture. 
Asa result of the trial Horilal was found 
guilty of murder and sen‘enced to death 
subject to confirmation by this Oourt. 

The outline of the case may be briefly 
stated. On October 29, 1938, -Dzanaram 
the deceased accompanied by his wife Mst. 
Kala the deceased and her younger sistér 
Mst. Ghasiti left their village Bukri ina 
bullock cart for village Simariya where 
Dhanaram’s uncle in-law Onkar resided. 
Mst Kala was wearlug ornaments on & 
somewhat.generous scale. The party halted 
fora time at Mauza Kohkato witness the 
festival of Madai where it is alleged they 
were observed by Horilal, Bhagchand and 
Hiralal. They left Kohka about the time of 
sunset and while they were half way be- 
tween Kohka and Gadkhapa inthe Kohka 
forest the couple were done todeath. The 
girl, Mst. Ghasiti, however, escaped unscath- 
ed and she disclosed the details of the mur- 
der to one Beharilal of Gadkhapa who hap- 
pened to be on his way to Kohka. On a 
message sent by him to Mauza Ghodawadi 
Narayan Prasad, Sub Inspector of Police, 
hastened to the spot and held the inquest 
and seized certain articles. The investiga- 
tion was then taken over by Hhafazul 
Rahman Khan, Sub-Inspector of Police, 
Seoni, who arrived there on receipt of in+ 
formation about the incident from Zadu, 
the elder brother of the deceased Dhanaram, 
through Rupchand Kotwar. In the course 
of the investigation Herilal's kurta, Art. Pel, 
was seized from his person, Horilal, it is 
alleged, discovered an axe,'Art. D-1, frou 
the field of one Gulli and- he also led the 
Police to Bharamal’s field where Mst. Kala’s 
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ornaments were stated to be buried, but 
they were not discovered. He, as alleged, 
took the Police to thescene of the occur- 
rence and pointed out various places where 
Bhagchand and Hiralal lay in wait for 
their victims before the commission of the 
crime. Horilal was arrested on November 


6, 1938 and produced before Mr, R. P. Kolte, 


Magistrate, First Olass, on November 8, 
1938, for ihe record of his confession. Horilal 
was sent back to jail as the Magistrate 
stated he could record his confession on 
November 11, 1938. On that day the Magis- 
trate received a memo, from the Sub-Ins- 
pector asking him not. to record his con- 
fession., He was therefore sent back to the 
jail custody with an order! that he should 
be produced on November 18, 1938. On 
November 12, 1938, the Magistrate received 
a -memo,.from the Sub-Inspector of Police, 
Seoni, that Horilal had agreed to disclose 
the facts connected with the murder and 
that he should be examined with a view 
to his being granted a pardon and exa- 
mined at the trial as an approver. On the 
same day the Magistrate recorded his state- 
ment and submitted it to the Additional Dis- 
trict Magistrate for orders, On November 
17, 1938, the Additional District Magistrate, 
Seoni, tendered him. pardon and he was later 
examined as a witness in. the Oourt of 
Session. Both the statements made by him 
and recorded by the Magistrate on November 
12,1838 and by the Sessions Judge on 
January 6, 1939, are exhibited in the case 
and marked as Ex. P-25 and Ex, P-30, 
There is no doubt that the latter flatly 
contradicts the formers statement. It is 
clear that if the first statement was true 
he totally failed to comply with the condi- 
tions of his pardon. $ 

The evidence on the record is. meagre 
and it is not by itself capable of sustaining 
the conviction unless his statement record- 
ed by the Magistrate on November 12, 
1938, Ex. P-25, in anticipation of the grant 
of pardon, can be admitted into evidence 
against bim. 3 

Apart from his statement, Ex, P-25, the 
circumstances proved against the appellant 
are that he was seen in the company of 
Bhagchand and Hiralal on that..critical 
evening, that none of the three was present 
to hear the recital of Ramayana at the housé 
of Mullu (P. W. No. 13), that he pointed out 
the axe, Art. O, that he led the Police to 
a place where certain oruamen:s were sup» 
posed to have been concealed although they 
were not discovered and that his -kurtai 
Art. P-1 was found bloodestained. A critical 
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examinaticn of each of these circumstances 
exposes its weakness. Mst. Budho (P. W. 
No. 24) saw Horilal and Bhagchand sitting 
together under the eaves of the house of 
Hiralal at Mausa Kohka. ‘It was towards 


‘evening-and they were smoking chilam. 


The witness, however, says they were in 
the habit of sitting together like that as‘she 


-had seen them -together quite often in the 


past. It may be that the three individuals. 
did not attend the Ramayana recital but 
that is not by itself sufficient to show-that 
they had gone out for committing murder, 
The axe, Art. O, pointed out by Horilal 
does not make any contribution to the evi- 
dence as the Imperial Serologist was not 
able to detect any blood on the scrapings 
from the axe blade sentto him. His kurta, 
Art. P-1, was also devoid of any evidentiary 
value as the blood-stains on it had become 
disintegrated and their origin could not be 
determined. His conduct in leading the 
Police tothe place where the ornaments. 
were supposed to be buried loses -all its, 
significance in the absence of the discovery 
of the ornaments. oe 
. Met. Ghasiti was not examined as a wile 
ness against Horilal, presumably for ‘the 
reason that she had not stated in the pres 
Vious case that she had seen Horilal. i 


- The conviction rests essentially on the 
confessional statemant which he had madé 
before Mr, Kotle on November 12, 1938, 
Ex. P25. It isremarkable that even 
in that statement Horilal assigned .to 
himself a very minor part. IJf,however, 
that~statement is admissible against him 
that invests the circumstances proved. 
against Horilal with some corroborative 
value. The question, therefore, is whether 
the statement is admissible against him. - 

` The statement was reccrded.on November 
12, 193s, before he -had been tendered par- 
dou which was done on the 17th, It would 
be held admissible if it is the statement 
contemplated by subes. 2 of s. 339, Criminal 
P.O, Sub-section 2 of s. 339, has to be 
read in conjunction with s. 337. That gec- 
tion lays down thatin case of certain spes 
cified offence certain specified officers may 
at any stage of the investigation or enquiry 
into or trialof the offence with a view to 
obtaining the evidence ofany person supe 
posed to have been concerned in or privy 
to the offence tender a pardon on his mak- 
ing full ‘and true disclosure of the whole 
circumstances within his knowledge relative 
to the offence, subss. 2 of that section saya: 


“Every person accepting a tender ander this sec- 
tion shall be examined as a witness in the Oourt 
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of the Mafistrate taking cognizance of* the offence 
and. in the subsequent trial, if any." 

Inasmuch as the procedure regarding 
grant ‘of pardon is laid down ins. 337, the 
terms of that section alone will be the test 
to determine whether or not the statement 
recorded by Mr. Kolte was in aceordance 
with law. The wording of that section re- 
produced above leaves no room for doubt 
that the tender of pardon is to precede the 
making of full and true disclosure and 
not to follow it ; thatis, the true and full 
disclosure is expected to be made by the 
approver when he is examined asa witness 
in the enquiry or trial, Section 437; itself 
does not contemplate and authorise the re» 
cording of any statement by the accused as 
a preliminary to the tender of pardon. 

Section 337, not lending any support to 
this course, one’ may well lock to: another 
section to which recourse is usually to be 
hadin the course of the investigation, 
mamely, s. 164, Oriminal P. O. That section 
‘authorises certain specified class of Magis- 
trates to record any statement or confession 
made tothem in the course of an investiga- 
tion or atany time afterwards before the 
ecmmencement of the enquiry or trial. In 
so far as the statement amounts to a cone 
fession it is clearly inadmissible as it was 
not recorded as a confession in the manner 
prescribed by ss. 164 and 364, Criminal 
P, O., in view of the recent ruling of their 
‘Lordships of the Privy Council in Nazir 
Ahmad v. King-Emperor (1); it is also 
otherwise inadmissible for the reason that 
as admitted by the prcsecution, see Ehafazul 
Rahman. Khan (P. W. No. 5), Laxminarayan 
(P. W. No. 32) and R. P. Kolte (P. W. 
No. 33), the accused Horilal was induced 
io make that statement implicating himself 
and others on the promise of a pardon. 

Now the question is whetherit was ad- 
missible asa statement recorded by the 
Magistrate under s. 164. Itis pertinent to 
observe that Horilal was put on solemn 
affirmation before he made the statement as 
if he was a free person, There has been 
some divergence of judicial opinion es tothe 
range of the meaning ofthe word ‘‘state- 
ment.” In Queen-Emp ess v, Bhatrab Chunder 
Chuckerbutiy (2) and Queen-Hmpress v. 
Malka (3), it was held that the statement 

(1) 17 L 629; 163 Ind. Oas. 881; 38 Bom. L R 
$87; 1936 O W N 505: (19386) M WN 745; 1936 O 
LR 437(2); AIR 1938 P O 253 (2); 1938A L R 
747; 9R PO 57; (1936) A L J 895; 37 Or. L J-&97; 
40 O W WN 1221; 17 P L T 594; (1936) Or. Oas. 752 
(2); 71M Ld 476; 39P L R43:44 L W 583; 19 N 
L J 214; 640 L J 445 (P O). 


(2) 2 O W N 702, 
(3)- 2B 643, . í 
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did not include. the confession of a person ` 
accused of an offence. In Legal Remem- 
brancer v, Lalit Mohan Singh Roy (4) and 
Ghulam Mohammad Khan v. King Emperor 


(5), it was held that in that section there 


can be no distinction between a statement 
made by an accused and a confession made 
by him, and that his statement must be 
recorded as provided by this section. The 
Patna case does not appear to go as far as 
the Calcutta case does in that it holds that 
the section contemplates a statement made 


by an accused person before a Magistrate 


which is not a confession but is wholly of 
an exculpatory nature, Ifitis a statement 
of that ngture, viz., that made by an accused 
person as a witness and notin his sharace 
ter of an accused person, that statement 
cannot be treated as substantive evidence 
but can be used only for cross-examining 
him in the witness-box : see Varnam Kisha 


:v, Emperor (6) and In re Kuruppanna Pillai 


(7), Itis clear that whether. it is recorded 
as a statement or as a confession under 
s. 164, Crimina) P. O. it is inadmissible 
against the accused who made it. 

Although s. 337, does not contemplate 
recording of any statement by a Magistrate 
in the course of the investigation it is quite 
conceivable that after an accused is grante 
ed pardon he ceases to be an accused person 
and he can bs examined as. a witness: 
see Harumal Parmanand v. Emperor (8) 
and Fagir Singh v. Crown (9:. When ke 
ceases to be an accused person he may 
well be examined under s, 164, Criminal 
P.O. after administering him oath, as was 
donein the cases reported in Srown v. 
Parma Nand (10), Ram Nath v. Crown (11) 
and Anup Singh v. Emperor (12). In all 
these -case3 the accused’s statement was 
recorded under s, 164, after he was granted 

(4) 49 O 167; 62 Ind. Oas. 578; 250 W N 788; 22 Or. 


L J 562; AI R 1922 Cal. 342. 
(5) 4 Pat. 327; 86 Ind. Cas, 814; 26 Or. LJ 878; 6 


- PLT 598; AIR 1925 Pat. 536; 3 Pat. LR 175 Or. 


(6) A IR 1935 Bom. 24; 154 Ind. Oas. 621; 36 Bom. 
L R 1117; (1935) Cr, Oas. 27;7 R B 353; 36 Or, J 
539; 59 B 120. 

(7) A IER 1927 Mad. 1112; 100 Ind. Oas. 359; 28 
Or. L J 279. i 

(8) 16 Or. L J 632; 30 Ind, Oas. 456; 9S L R 43. 
` (9) 16 L 594; 162 Ind. Oas. 180; A IR1936 Lah. 
353; 37 P L R 715; (1936) Or. Oas. 294; 37 Or.L J 
515: 8 R L 867. i 

(10) 14 L 507; 142 Ind. Oas. 776; Ind..Rul, . (1833) 
Lah. 303; 3t Or. L J 469; AIR 1933 Lah. 321; 34 PL 
R 421; ae Or. Oas, 564, 

(11) 9 L 608; 108 Ind. Oas. 514; 29 P L R 165; 29° 
Or. LJ 418; AIR 19238 Lah. .320;10 A I Or R 


(12) A I R 1933 Lah. 910; 146 Ind, Cas. 677; (193 
os Gas 1297;-6 R L 265; 35 Or. ‘L J168. - a 2 
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‘pardon and he was free to make a state- 
ment on oath. Whether that section permits 
the recording of the statement on oath or 
solemn affirmation is also a vexed question: 
The pointis discussed in Crown v. Parma 
Nand (10), but it is unnecessary to pursue 
the point here as the accused person in the 
present cage was not put on bis trial for 
perjury. 

From the foregoing discussion it is dear 
that any statement made by an accused per- 
son before he receives pardon under s. 337, 
must, if it is of'a confessional nature, be re- 
corded strictly in accordance with the proce- 
dure preseribed for ‘the record of confession 
‘by as, 164 and 364, or that the statement of the 
‘accused after he has been pardoned may be 
recorded in his character of a witness under 
s. 164, Criminal P. O., or his statement may 
be one which is recorded formally as that 
of a witness examined in the course -of an 
enquiry or trial, The-. word “statement” 
contemplated in subes. 9 of s. 339, Criminal 
P.O. appears primarily to refer to a states 
ment made by him 'as'a witness as con- 
templated in sub-s, 2<fs8 337, in the ¢ course 
of an enquiry or trial. This was the view 
taken in The Local Government v. Mullu 
(13). It: may also include a statement re- 
corded under s, 164, after the tender of 
pardon but it can in no case include a confes- 
sional statement made by an accused person 
before tie tender of. pardon unless it was 
recorded in accordance with the strict pro- 
cedure provided for recording confessions. 

The statement Ex. P-25 under considera- 
tion was. neither a confession nor a state- 
ment recorded under s. 164, Oriminal P. O. 
nor cne reccrded in terms of sub- <9, 2 of 8: 337. 
It was, therefore, not a statéinent’ ‘following 
within the ambit of sub-s. 2 of s, 339 for 
the reason that the statement ccntemplated 
there, refers to “full and true disclosure” 
which’ thë accused person , makes. after he 
receives. pardon in accordance with 
8. 337 1), Criminal P. O. 

' [f Ex; P-25, is excluded from the evidence 
as it ought’ to be there is left no evidence 
worth the name to warrant the conviction. 
It must, 
appellant directed to be released fortis iib; 


. In Criminal Appeal No. 300 of 1939, - 


Per Gruer, J.—I agree that the. appel- 
lant ougħt- to be acquitted’ in“ this case; 
as the. statement he.: made on. November 
12, 1935, should not: be used against. him 
and the remaining evidence i9, without 


af? 11 NL R 59, (65); 28 Ind, Oas: 993; 16: -Gr LiJ 
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such corroboration, toa flimsy. fo sustain 
a conviction. — oom 
I wish to add only a few remarks. 
The learned Advocate. General contends 
ed that this statement of the appellant re- 


corded prior to grant of pardon on Noveme 


ber 12, 1938, falls under s. 339 (2) of the Ori- 
minal P, O. lt may posbibly' bs held that 
grammatically the statement made by a per- 
son who has accepted » tender of pardon, may 
include a statement made by such person 
before the tender was made to him. But I 
do not believe that the sub-section was ever 
meant to apply to such a statement. The 
learned Advceate relies on Gangram v., 
Emperor (14), Ram Nath v. Crown (11) and 
Crown v. Parmanand (10). In the first 
case it is stated thatthe approvers were 
examined by the Magistrate who tendered 
pardon on October 3, 1922. But it cannot 
be said from this whether the Magistrate 


examined them before or after: tendering 
pardon. 


In the other two cases it isclear 
that the examination was made after pardon 
had been tendered. There can be no doubt 
that such statements made after pardon 
(even if made immediately thereafter) fall 
under this snb-section. Before. pardon was 
tendered, the approver was in the pcsition 
of an accused. After pardon had: been con- 
ditionally given, he ceased conditi-nally 
to be an accused and became a potential 
witness. Any confes:ional statement, theres 
fore, recorded before pardon, would be gov- 
ernedby s.164.and would be admissible in 
evidence only if the essential provisions of 
that section had been fcllowed. Ag the 
statement was not s2 recorded in the pres 
sent case, it is.to be ruled out of conside- 
ration. 

It may besaid that the Judge has to. 
ascertain what the approver is likely to 
state before he can record reasons under 
s. 337 (1) (a), for tendering pirdon. That 
could be dohe informally, without taking 
down what the approver ‘said. But | fally 
appr: Vve of the suggestion made in Crown 
v. Parma Nand (10), that it might be very 
necessary to obtain a detailed statement 
of what the person accepting the pardon 
has to say, in order to complete the investi- 
gation and enquiry and to ascertain what 
corroboration of his statement might- be 
forthcoming, and. it might very well be 
extremely difficult -to wait for that infor- 
mation till the . magisterial enquiry com» 
menced, I also’ agree with the learned 
Judges in that case that in ous a 


(14) A IR 1925 Nag. 172; 82 Ind, Oaa 715; 25 Or, 
LJ1355, °°. g si Aa AE 


1940 ` 


+ p 
statement after an acceptance of pardon, 
the Magistrate has the power of adminis» 
tration of oath or solemn affirmation under 
s: 164,-Criminal P. O. The proper proce- 
dure then to be followed by a Magistrate 
ig -to record the statement of the“approver 
immediately after, and not before, tendere 
ing pardon. A statement so recorded js 
clearly admissible in evidence under 
s. 339 (2), Criminal P. O. ~ 
"-8. Appeal allowed. 


+ 
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Appeal from Appellate Decree No. 94 
Ys of 1937 á 
l January 31, 1940 
; - AGARWALA AND ROWLAND, JJ. 
SATRUHAN PRASAD SINGH AND OTHERS 
—-PLAINTIRFS—-APPRLLANTS ` 
ee nS versus 
‘ UDAI PRATAP NARAIN SINGH 
` AND OTHERS, DEFENDANTS AND 

BALKRISHNAI SAHAI AND orages 

— PLAINTIFF3—— RESPONDENTS | 
` Specific Relief Act (I of 1877), 8. 42—Suit for 
declaration~Relief for unqualified right to maintain 
and cut bunds according to necessities of irrigation 
—Right subject to permission of Collector—Main- 
tainabtility of suit—Second appeal—Interference 
with discretion of lower Appellate Court. 
_ A suit for declaration in which the relief claim- 
ed by the plaintiff is an unqualified right to 
maintain and cut a part of the existing bunds 
according to necessities of irrigation and to close 
and repair them is maintainable and the declara- 


tion cannot be said to be based upon a mere con- 


tingent right merely because the right claimed is 
subject to the permission of the Collector as a 
result of a Notification under s. 6, Ben. Embank- 
ment Act of 1882. 150 Ind. Cas, 360 (i), 63 Ind. Oas. 
38 (2) and 37 Ind, Cas. 161 (3), distinguished, 
Isri Dutt Koer v. Hanshuthi Koerain (4), relied 


‘on. 

- The High Oourt does not interfere ordinarily 
with the disoretion of the Court below when that 
discretion has been exercised judicially on a full 
consideration of the evidence in the case.. Where, 
however, the Court below has not directed its mind 
to the .evidence in the case at all, but has disposed 
of the suit on a preliminury objection, the High 
Gourt would not be deviating from the ordinary 
tule: when -it does not accept the decision of the 
Court below ina case where the discretion has not 
been exercised judicially. 


_A.from a decision of the District Judge 
of Muzaffarpur, dated January 2, 1987. 

- Messrs, Ray Gurusaran Prasad and Ray 
Paras Nath,: for the Appellante. 


Mr. Brahamdeva Narayan for Mr. B. P. 
Sinha, for the Respondents. 

. Agarwala, J.—This is an ‘appeal by 
the plaintiffs from-a decision: of the District 
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Judgeof Muzaffarpur reversing a decision 
of the Munsif of Sitamarhi. The olaintiffs 
are the proprietors of Mauzz Kushahar in 
the Sub-Division of Sitamarhi. The de- 
fendanis, who are residents of villages 
Harnahi, Sundarpore, Mahuaria, Rasidpur, 
Kamarauli, Siubar and Parsauni on the- 
north and north-west of village Kushahar, 
have been sued in a representative capa- 
city. The plaintiffs claim that thsy have 
aright tò maintain and to cut a part of 
the existing bunds in the Lapaha Nala and 
Kabiria Bari and Bhuthie pynes according 
to the necessities of irrigation of the lands 
in Mauza Kushahar and also to closes and 
repair the bunds, In 1911, by a Notifica- 
tion under s. 6 of the Ben, Embankment Act 
of 1882 the provisions of el. (b) of s, 76 of 
the Act were extended to the District of 
Muzaffarpur. This had the effect cf prohi- 
biting the obstruction of any water course 
within the boundary of the Muzaffarpur 
District without the previous permission of 
the Collector of the district. In 1924 the 
plaintiffs erected a bund in the pynes mene 
tioned above and on a dispute arising 
with Nawab Singh and others, who are 
defendants in the suit cut of which this 
appeal has arisen, the latter were prohibits 
ed by :an order under s,144 of the Orimi- 
nal-P, ©. from interfering with the bunds, 
In 1928, some of the plaintiffs again erect- 
ed bunds and were prosecuted under 
s. 76 (b)of the Embankment Act and fined 
for having erected the bunds without hav- 
ing obtained the permission of the Collector. 
As a result of this dispute between the 
plaintiffs and the defendants regarding the 
right to erect and cut the bunds as occasion 
requires the plaintiffs instituted the present 
suit to establish the right ‘which tbey 
claimed, The suit wasdecreed by the first 
Oourt after consideration of -all the issues 
raised in tae case. On appeal by the defend- 
ants the learned District Judge has held 
that the suit was not maintainable by 
feason of provisions of the Embankment 
Act read with s. 42 of the Specific Relief 
Act. He‘has, therefore, dismissed the plaint» 
iffs’ suit without considering the other issues 
raised in the case. The reason for the 
learned District Judge's decisicn is that in 
his view the plaintiffs were not entitled to 
what he calls declaration. based on a mere 
contingent right. This contention has-been 
supported by ths learned Advocate for the 
respondénts. The learned Advocate con- 
tends ‘that the effect. of the Notification 
under-s. 6 of the. Embankment Act-was to 
abrogate any right- the.plaintiffa may have’ 
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had to erect or demolish the bunds com: 
`. plained of except with the permissicn of 
the Collector of the District and that as it 
. js impossible: to predicate whether the 
Collector's decision would be granted or 
withheld, the claim for a declaration. which 
would be of ase to the plaintiffs only if 
the Collector permitted them to- erect or 
demolish the bunds should nct be granted. 
Reliance was placed on a decision cf the 
Allahabad High Court in Faryad Fatima 
Bibi v, Mujahid Abbas(\}, in which it was 
held that l 
“Declaratory relief being in the discretion of the 
Court, it should not be granted in anticipation ofa 
contingency which may not arise.” l 
It may be observed, however, that the 
ground of the decision -was that the learn; 
ed Judges of the High Court were of opine 
ion that in the circumstances of the case the 
Court below was not justified in exercising 
its discretion in granting the relief claimed 
by the plaintiff. No reference was made to 
Illus. (c), (d) or (e) of 8, 42 of the Specific 
Relief Act which are all cases of declarae 
tory reliefs founded upon contingent 
rights, and the case was decided purely on 
its own facts. The next case referred fo 
was Rafigeud-din Y Asgar Ali (2), in which 
a claim for a declaration thatthe plaintiff 
was entitled to contribution from the de- 
fendants if and when the cccasion arose 
was negatived. The learned Judges who 
decided that case pointed out that the 
plaintiff was neither claiming a declarae 
tion as .tohis legal character nora decla- 
ration of his rights to any property in the 
sense in which the word “property” is used 
in 8,42, that is to say,a right to existing 
properiy, Here, in the present case, the 
plaintifs are claiming sn existing right in 
respect of the bunds. The decision of the 
Privy Ocuncil in Janaki Ammal v, Nora- 
yanasami Aiyar (3), was aiso referred to. 
That was a case in which the Privy Council 
held that a presumptive reversicnary heir 
was not entitled to a declaration of his 
right as revergionary heir during the life- 
Aime of the widow of the last male-holder, 
The decision in that case does not 


`- appear to hate any bearing cn the facts 


“of the present case. In the case of 
Isri Dutt Koer v. Hansbutti Koerain (4) the 


` (ĎD-A TR 1934 All. 1064; 152 Ind. Cas, 360: 7R A. 


325. 
(2) 1 Pat. 1; 63 Ind, Cas. 38; AI R 1922 Pat, 392; 
3PL T 793 


(3) 39 M 634; 37 Ind. Oas. 161; 20 M LT 168; 31 
ML J 225; 14 A LJ 997; (1916) 2M W N 188 200 
W N 1323; 18 Bom. L R 856;24 OL J 30984 LW 
530; 43 I A 207; A IR 1916 P 0117 (PO), oe 

(4) 10.0 324; 10 I A 150; 13.0 L R.418;) 4 Sar.459; 
7 Ind, Jur 557 @ Cp cue 


te 
J S 
bord ka 


SATRUAAN PRASAD SINGH v, UDAI PRATAP NARATN BINGA (PAT:) 


187 IC 


Privy Council held that although the 
granting of a declaratory deeree is dis- 
eretionary with a Court yet in the class 
of case before it, which was a‘suit during 
the lifetime of a Hindu widow -by a 
presumptive heir for a declaration that an 
alienation by her operated only during her 
lifetime, the grounds for the discretionary 
refusal of the decree should be very strong. 
This decision follows Illus. (d) of the 
Section and gives effect toit- In my view, 
therefore, the ground given by the learned 
District Judge for holding that the plaine 
tiffs were not entitled to a declaration 
sought for is not sustainable. 

As I have already pointed out above the 
relief which the plaintiffs claimed in their 
plaint was an unqualified right to maintain 
and cut -a part of the existing bunds 
according to necessities of irrigation and 
to close and repair them., Whether the 
effect of the” Notification under `B. 6 of the 
Act is to. abrogate the existing right to 
open or close bunds according to the 
practice prevailing at the date of Noti- 
fication, for the purposes of irrigation, 
I .have myself. considerable doubt; but-it 
ig not necessary: inthe present appeal to 
decide that question because the’ léarned 
Advocate. for the plaintiffs-appellant stated 
that he would be satisfied with a declara- 
tion that subject to the permission of the 
Oollector the plaintiffs have the right to 
maintain and cut the bunds as claimed, 


The learned Advocate for the respondents 


‘contends that the plaintifis are not entitled 


to this qualified -rigat inasmuch as the 
right they claimed in the plaint was an 
unconditional right.. The only case: on 
which reliance was placed to this _ pro: 
position is fhe decision of the Privy Council. 
in Maina v. Brijmohun (5). That wasa 
case, however, in which their ‘Lordships 
held on the evidence that the plaintiffs 
had failed to establish the rights which 
they claimed. The last vubjection of ‘the 
learned Advocate of' the respondents wag 
that this Court should not interfere with 
the ‘dissretion of the OQOv.surt below ip 
refusing a déclaration, This Court does 
not interfere ordinarily with the discretion 
of the Court below when that discretion 
has been exercised judicially on a full 
consideration of -the ‘evidence in the case. 
In the present instance the Oourt below 
has not directed its mind tothe evidence 
in the case at all but has disposed of the 
suit on a preliminary objection. We are 
5) 12,4.5875 17 I A1187; 5:Sar,624(P O} - 
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not, thePefore, deviating from the ordinary 
Tule of this Court in the matter of ine 
terfering with. the discretion of the Court 
_.below when we do not accept the decision 
"of the Court below in a case where the 
discretion has not been exercised judi 
cially. 
_ I would, therefore, set aside the order 
of the Court below and direct under 
0. XLI, r. 23, that the appeal be re-ad- 
mitted and disposed of in accordance with 
law.. The costs of this appeal will abide 
the result. | 7 


Rowland, J.—I agree, 


The Munsif had framed nine issues and 
the District Judge refers only to the plea 
raised by the defence that the provisions 
of the Embankment Act are a bar to 

the suit. This was Issue No, 4. Now the 

relevant provision of the Oivil P, O. is 

8. 9 which enacts that the Courts shall, 

subject to the provision herein contained, 

have jurisdiction to try all suits of a 

civil nature excepting suits of which 

their cognizance is either expreasly or 
impliedly barred. There is nothing in 
the Embankment Act which is a bar to 
any right of suit. In discussing this issue 
the learned District Judge mixed up con- 
siderations of the effect of the Embanke 
ment Act which, it was contended, had 
taken away private rights. This appears 

to be the subjectematter of Issue No. 9; 

but that issue is not recited as one of the 

points for determination, The learned 

District Judge also refers to s. 42 of the 

Sepcific Relief Act which has nothing to 

do with the question whether the provisions 

of the Embankment Act area bar to the 
euit and which section incidentally he 
refers to as s, 41. I think it desirable 
that Uourts of Appeal in writing judgments 

Should bear in mind the Provisions of 

0.. XLI, r. 31 of the Civil P. O. which 
. are analogous to those of O. XX, r. 4, 

regarding the judgment of the First Court. 

Hach point which is for determination 

should be clearly set out otherwise con- 

fusion of mind arises as in this case in which 
it hardly seems clear whether the District 

Judge regards himself as having disposed 

of Issue No. 9 or not, 


B .. Order accordingly. . 


{ 
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OUDH CHIEF COURT. l 
Civil Revision Application No. 13 of 1937 
February 28, 1940 as 
Yorks, J. 
SITAL PRASAD NIGAM—PLAINTIP . 
— APPLICANT 


versus 

Tas UNITED PROVINCES tuarovaa 

Tae D. 0., LUCKNO W—Derenpant 
—QOpposite Party 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art, 3, 8. 25—Tenderer depositing money with 
tender for supply of grass to prison department —=Qon- 
ditions of tender not fulfilled — Deposit forfeited by 
Inspector-General of Prisons— Suit for return of 
deposit—~Jurisdiction of Small Cause Court to enter- 
tatin—Powers of High Court under s. 25, 

Article 3, Sch. IJ, Small Oause Oourts Act, oper 
ates to take out of the purview of Small Osnse 
Courts claims arising out of an actor order, purport 
ing to be done by an officer of Govt. in his official 
capacity, and no distinction arises from the fact that 
such an order, which is actually made by an officer of 
Govt. in his official capacity, might have been made 
by a private person in his private capacity, 

The applicant: tendered for the supply of grass to 
the jails, He submitted the tender in the prescribed 
form with the cash certificata: for Rs.. 500 to the 
Inspector-General. of Prisons, and the tender was ac: 
cepted. Under the terms, however, it was a condition 
of the acceptance of tenders that the tenderer should 
execute an agreement embodying the conditions of 
contract, a copy of which was annexed to the tender; 
and deposit the security mentioned in the said con- 
ditions within such time as might be allowed by the 
Tnospector-General of. Prisons, In the event of the 
tenderer’s refüsing or failing to execute the agreement, 
orjto deposit the security within the:said time, the 
Inspector-General was to be at liberty. to cancel the 
acceptance of the tenderand to forfeit the earnest 
money deposited by the tenderers. The tenderer. 
failed to execute the agreement within the time fixed 
by the Inspector-General, and the -Inspector-General 
cancelled the acceptance of the tender and ordered 
forfeiture of the security money. In consequence 
the tenderer instituted a suit against the Secrétary 
of Staté for Iddia praying for a decree’ for Rs, 322 
by-way of damages and fcr an order’ to the-defendant 
to return the said! postal cash certificate, The‘suit was 
instituted in the Court of Small Qauses : 

Held, that the very essence of the suit was that it was 
a claim’ founded on the allegation thatthe Inspectot- 
General of Prisons! was‘uot’ entitled to cancel thé 
acceptance or at any rate forfeit the security money 
and that the U. P. Govt. was liable for damages 
arising out of other consequences of that act, Thè 
suit was therefore excepted from the cognizance ‘of 
a Oourt of Small Oauses’ under Art. 3, Sch. II, Proy.. 
of Statefor 


t 


Small Cause Courts Act. Secretary 


India in Council v. Munshi Niaz. Ahmad ()),. relied - > 


op. Gopal Sahai v. Secretary, of State (2), not fol- ` 
lowed: i l i ee ea 

Held, algo that the power of the High Oourt under _ 
8. 25 of the Act being véry wide, the applicant should ` 
be „allowed by it an opportunity of havinghis suit 
properly determined by a competent Oourt. 
_ O'ER, App. of the order of the Judge, Small 
Cause Court, Lucknow, dated Sepieniber 30, 

Mr. Kashi -Pershad Saksena, 


Appellant. 


we 


for the 
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_ The Assistant Govt. Advocate, for the 
Respondent. | a 
Order.—This is an application under 


s. 25 of the Provincial Small Cause Courts 
Act by Sital Prasad Nigam whose suit to 
recover Rs. 322 by way of damages and 
for the return of a pestal cash certificate of 
the face value of Rs. 500 and present actual 
value Rs. 428 was dismissed by the Judge, 
Small Cause Court, Lucknow, a 
. The facts. are stated in the judgment of 
the Small Cause Court. The applicant 
tendered for the supply of moonj grass 
to the jails of this Province for the year 
1935. He and his partner Jai Krishna 
submitted the tender in thë prescribed form 
with the cash certificate for Rs, 500 to the 
Inspector-Geteral of Prisons on Decem- 
ber 24, 1934, and the tender was accepted 
the same day. Under the terms of the 
instructions to tenderers, however, it was a 
condition of the acceptance of tenders that 
the tenderer should execute an agreement 
embodying the conditions of contract, a 
copy of which was annexed to the tender, 
and deposit the security mentioned in 
the said conditions within such time as 
might be allowed by the Inspector-General 
of- Prisons, Paragraph 7 of the instructions 
proceeds: as follows: : 

‘“In -the event of the tenderer's refusing or failing to 
execute the agreement or to deposit the security 
within the said time, the Inspector-General will be 
at liberty to cancel the acceptance’! of thé tender 
and to forfeit: the earnest money deposited by the 
tenderer." - > " NE l I i 
_ The applicant and his partner at first sought 
adjudication of the proper stamp duty for the 
deed of- agreement but they failed to get 
it; and as a result they failed to execute 
the agreement within- the time fixed by 
the Inspector-General and the Inspector- 
General on January 28, 1935, cancelled 
the acceptance of the tender and ordered 
forfeiture of the security money. In cone 
sequence the applicant and his partner, 
presumably after ‘some . correspondence 
with: the jail department or authorities 
on June 2, 1935, served a notice on the 
Secretary of State for India in Council expir- 
ing on August 2, 1935, and thereafter on 
March 19, 1936, the present applicant alone 
instituted a suit against the Secretary of 
State for India in . Council through the 
Deputy Commissioner, Lucknow, In thig 
suit he prayed for a' decree ‘for Rs, 322 
by way of damages and for an order to 
the defendant to return the said postal 
cash certificate. He founded his claim on 
the refusal of the jail authorities to return 
the earnest money of Rs, 400 represented 
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by this cash certificate of Rs, 900, The 
damages he claimed with reference to his 
having supplied two orders for moonj 
grass at Lucknow and Benares jails on 
January 22-sand 21, 1936, and as damages 
for the loss catsed tohim by the withholding 
of the cash certificates deposited by him 
other than the cash certificate for Rs, 500, 
The suit as it stands is in no sense a suit 
to enforce thé contract or a suit to recover 
money due under the contract, 

The learned Judge of Small Cause Court 
framed no less than 7 issues, On Issue 
No, 2 he held against the plaintiff that the 
plaintiff was himself to blame for cancellation 
of the theka; and the acceptance was rightly 
cancelled. On Issue No,1 he held that the 
contract was not to be a completed one unless 
and until the thekadar executed an agreement 
deed, It followed that the acceptance of 
the tender did not amount to appointment 
of the plaintiff as thekadar, and the plain- 
tiff never was so appointed. On Issue 
No. 3 it was held thatthe earnest money 
was forfeited, On Issue No.4 it was held 
that as the defendent was competent to 
cancel the tender, the plaintiff was not 
entitled to recover any loss on account on 
that action, On Issue No. 5 as to the 


responsibility for delay in the return of 


Rs. 700, it was held that the defendant’s 
officers could not: be held responsible for’ 
the delay in question asthe plaintiff had 
himself failed to help the jail authorities. 
On Issue No, 6 it was held that the plain- 
tiff had not suffered any loss on account 
of the conduct of the defendant's jail 
officers, and finally on Issue No.7 it was 
held that the plaintiff was not‘entitled to sue 
alone. = 

The plaintiff being dissatisfied with the 
dismissal of his suit as a result of the - 
above fndings has come to this Court 
under s. 25. The learned Assistant Govt. 
Advocate has raised three preliminary 
objections which I shall take in the reverse - 
order tothat in which they have been argued 
before me. First he raised a point about 
the soundness of the notice served on the 
Secretary of State for India in Council 
under s, 80 of Uivil P, ©. On the view 
I take of this case that point may have 
to be raised at some future - date in 
some other Court, and I will not 
therefore: discuss it. His second point- is 
in regard to limitation. I will merely 
state what the point is, because again this 
may be raised at some fuiure stage, The 
point raised is that this suit was filed on. 
March 9, 1936, against the Secretary of 


1940 


State for India in Council and was dismiss- 
ed on September’ 30, 1936. The appli- 
Cation under s. 25 was filed or January 12, 
1937.- On April 1, 1937, s. 179 of the Govt. 
of India Act of 1935 came into force, and 
it became necessary to substitute the U. P. 
Govt. for the Secretary of State for 
India in Council as defendant opposite 
party. No application for this purpose was 
made until August 17, 1938, and it is 
contended that by that date, taking the 
cause of: action from the two dates given 
in ‘the plaint, name'y December 24, 1934 
and August 2, 1935, the suit was time-barred. 
The reply put forward on behalf of the 
applicant is that this was only a change 
of designation and not a change of person, 
and that really the Secretary of State for 
India in Council and the U, P. Govt, ought 
to be regarded as essentially the same 
person, I do not propose to decide the 
question which again will be one which 
may arise for decision at a later stage. 

-~ The third point which he has urged is 
that on the facts as stated and the frame 
of the plaint in this case the Judge of the 
Small Cause Court had no jurisdiction to 
entertain this suit. The Second Schedule 
of the Prov. Small Oause Courts Act 
contains a list of suits excepted from the 
‘cognizance of a Court of Small Causes, 
Article 3 of this relates to: $ 
-“A suit concerning an act or’ order ‘purporting 


to be -dons.or made by any other officer of the 
Govt. in his official capacity.” 


, The very foundation of this suit, it is cone 
tended, is not the contract alleged to have 
-been executed but the act or acts of the 
Inspevior-General of Prisons in cancelling 
the acceptance of the. tender and forfeit- 
ing the earnest money, Learned Counsel 
for the applicant has contended strenuously 
that this is a simple money suit for money 
due under a contract,. but I am unable 
to see how this contention can be supported 
fora moment. The very essence of the suit 
is that it is a claim founded on the allegation 
that the Inspector-General of Prisons was, not 
entitled to cancel the acceptance or -at 
any rate forfeit the security money and 
that the U. P. Govt. is liable for damages 
arising out of other consequences of that 
act. The learned Assistant Govt, Advocate 
has referred to Secretary of State for India 
in Council v. Munshi. Niaz Ahmad, 
; (50. O., 403) (1), in which. reference was 
‘made to two former cases, in one of which 
it was held that before a suit can be held 
to fall under Art. 3 of Sch, II of the Proy. 


i (3) 500 403. - Sa 


SITAL PRASAD v. THE UNITED PROVINORS (OUDH) 


211 

Small Cause Courts Act, the plaintif must 
allege some particular act of some particular 
official which has given rise to the suit. That 
is precisely the situation which does exist in 
the present case. Learned Counsel for the 


‘applicant placed his reliance on Gopal Sahai 


v. Secretary of State, (91, P: L. R, 1902) (2). I 
have not got the original of that case before 
me, but the wording, presumably of ‘the 
head-note, which appears in Mitra's Prov; 
Small Cause Oourts Act (7th Edition, 1935) 
at p. 111 runs as follows: 

“A suit bya contractor for recovery of earnest 
money’ ordered by a commissariat officer to be 
forfeited is not within this Article, because -the 
order given by the officer forfeiting the money was 
such an order as might have been passed by any 
private person with whom the tenderer might have 
contracted to supply goods and to whom éarnest money 
might have been paid.” ee By desl 

With the greatest possible respect. for 


‘the Judge or Judges who arrived, at :that 


decision, I am unable to see how on: the 
facts stated -the case was.taken out of the 
purview of Art. 3 merely on the ground 
that the order was such an order as might 
have been passed by any private person. 
Article 3 operates precisely to that end to 
take out of the purview of .Small Cause 
Courts claims arising out of an act 
or order purporting to be done by an 
officer of Govt. in his official, capacity, 
and no distinction appears to me to arise’ 


-from‘the fact that such an -order, which . is 


actually made by an. officer of Goyt. in 


.his official capacity, might have been. made 


by a private person, in his private capacity, 
I am of opinion ‘that that case is “of. no 


„help to the decision of the question which 


arises in the present case. The learned 


Assistant Govt..Advocate points out that 


consent- cannot confer, ‘jurisdiction on, a 
Court and has referred to two cases on this 
point, but-asthe pointis not contested on 
behalf of the applicant I need not quote 
them. Learned Counsel for the applicant did 
refer to s, 21 of the Oivil P. O., but no argue 
ment can be founded on that section which 
relates really. to irregular assumption of 
jurisdiction and not to absolute want of juris- 
diction, It has been held that where the Court 
has noinhereént jurisdiction over the subjecte 
matter of.a suit its decree is a nullity, even 


though the parties. may. have consented to 
.the jurisdiction of the Court. Strictly 


speaking that isthe position here. However 
at the same time the position as it stands 


before me at this moment is that the plain- 
‘tiff'a suit has _been.dismissed by the Judge 


of the Small: Cause Oourt,- he having- no 
TDIP L RA ee 
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surisdiction even to entertain the suit, the 
applicant has, come under s. 25, and under 
that section he can ask this Court to pass 
such order with respect to the suit as. it 
thinks fit,and the order which he suggests, 
on the assumption of my finding that tke 
Small Cause Court had no jurisdicticn . to 
entertain “the suit, is that the: trial Cours 


should “ba ordered to return, the plaint for 


presentation to the proper Court, | 

" As regards this. suggested order the 
learned ‘Assistant Govt. Advocate, while 
recognising that an order-under Q, VII, 
zr, 1U can be passed: by. the trial Gourt or 
even ‘by. an- Appellate Oourt, suggests-that 
such an. order would’ not. ordinarily be’ madé 
In, the exercise of reyisional jurisdiction ‘the 
exercise. of that power: being. purely discre- 


tionary. I might have’ been prepared. to 


accept this view had the case fallen under 
8. 115:and-had the point ever been raised at 
‘an earlier stage; but the power of this Court 
under & 2v of the Small Cause Court Act 
is- very - wide, and on the whole I think 
that the plaintiff-applicant should be allowed 
an opportunity. of having his suit properly 
‘decided: by-a competent Court. At- the 
same time itis his fault- that the case 
has comé ‘up to this stago and for that 
' reason he must necessarily ‘meet the costs 
ofi the- U. Py ‘Govt; I order’ accordingly 
‘that subject to- the payment asa condition 
prëcedent of the costs ordered by the lower 
Gourt- ‘and: the costs of the Govt, incurred 
in‘this-Court, the plaint may: ‘be Teturned ‘to 
-the applicant for presentation to the -proper 
Court, * The applicant will be allowed a 
-period of two. months only- for payment of 
‘this amount of<costs, Failing deposit of 
thé costs within that time his application will 
stand dismissed, 

AD OS Application dismissed. 





RANGOON HIGH COURT 
Second Appeal No. 116 of 1939 
>: 7 July 12,1939 
DUNKLEY, J. 
U WIN TSU— APPELLANT 
versus 
. BEORETARY ce STATE—Responpent ` 
Burma Municipal Act (III of 1898), 8. 43—Muni- 
‘cipal councillor, ' position of- —Liability Jor misap- 
plication by his own acts or by his agente—Civil 
en Code (Act. WV of 1908), s. 100— Finding of 
Fact 
‘The position of councillors with regard to the 
Municipal und is in law that of trustees. Ags 
trustees. they would be bound to exercise over trust 
properties the same degree of caution and care as & 
man of ordinary prudence would exercise in. the 


tae 


_U WIN 180.0. SORTERT Ó or. STATE (RANG,) 


-ance to it. 


187-10 


case of his own property. They woulf be liable 


for any loss of the trust fund which was facilitated 
by the grossa neglect oftheir duties as trustees by 
their own acts or by the acts of their agents. 
eld, on facts that the President of the Munici- 
pal Committee was guilty of. acts of malfeasance, on 
account of loss caused by the embezzlement of the 
tax collector whom he had appointed without tak- 
ing security, though he had no power to ‘do so-and 
consequently he was liable to make good the loss 
under s, 43, Burma Municipal Act. 33 Ind Oas. 
428 (2), relied’ on. 
la second’ appeal under the provisions of:s, 100, 
Civil P. O., the findings.of fact of the first Appel- 
late Court are binding upon the High Court, how- 


T gross the. appellant may assert those findings 


S. A. against the decree of. the. District 
Oourt, Toungoo, dated February 2, 1939. | 


Mr. C,H. Campagnac, for the Appellant. 
Mr. U; Thein Mating, ‘Advoe: a 
for the. Respondent, ’ 


Judgment. —This is a second appeal 
under ‘the provisions of s. 100, Civil-P.. O, 
and therefora the findings. of fact of the first 
Appellate Gourt ate: binding upon me how- 
aver gross the appellant. may assert those 
findings to. be,: Durga Choudhrani Y, 
Jawahir, Singh (1). Ihave listened on 
behalf ‘of thé’ ‘appellant to a long argument 
which. has been mainly directed to 
showing that on the evidence the. learned 
J nudge of, the Courts. below. - should, ‘have 
held that the déceased, akunwun was- rege 
ponsible for, the embezzlement, and’ that 
the: appellant.: who: was - ‘President: of: ‘thé 
Municipal Oommittee-at that ‘time; ‘Had’ nd 
responsibility for it. Out of thié argument 
two questions of law arose, One was that 
there’ was no evidénce whatevér ‘in: : BULB 
port of the two findings of fact, first, that 
the President received from U“ Min Din 
father’ of the defaulting tax collector; Ba 
Zan, prior to his appointment, a. “letter 
warhing him of-Ba-Zan's bad character. In 
regard to this matter the conclusion must 
be:that there is rio evidénce ‘to’ show ‘that 
the appellant- ever got this letter: Conéé- 
quently, | must. hold that- that: letter has 
not been proved:but, in fact, the District 
Judge on first appeal attached no: ‘importe 
The: second finding of: fact-in 
regard: -to which it is alleged that there was 
no‘evidence is.the finding that’ the_ appel» 
lant received: from the: akunwun at differs - 
ent'-times- a: number of? reports warning 
him that Ba- Zan-‘had not furnished. the 
required security ‘and further ` warning him 
that Ba Zan would not permit his tax 
tickets and collections to be checked, and 
ultimately warning him that a report of the _ 


(1) 18 023; 17 I A 182; 5 Sar. £60 (@ O). « 


Son aiad? of Ba Zan ought to be made 
to the District Superintendent of Police and 
the Deputy Commissioner. In regard to 
this matter the appellant’s own evidence 
is sufficient proof, to my mind, that these 
reports were received by him. 

He admits that on April 18, 1934, he 
made a detailed answer to charges which 
had been framed against him by. the Come 
mittee when he was called upon to make 
good the loss of Municipal funds. In 
charges Nos. 3 and 4 these reports were set 
out ; altogether there were six .of them. In 
his answerto these charges the appellant 
did not deny that he had received .any of 
these reports. The appellant has. further 
admitted in his‘evidence, that at a special 
meeting, which was held to ‘consider the 
explanation of the akunwun on. September 
9, 1933 this explanation was read, and dise 
cussed. This explanation mentioned all 
these reports and attached to it were 
copies of the reports themselves. The 
appellant admits that at the meeting he 
did not deny that these reports had been 
received by him, There was therefore -in 
my opinion ample evidence on which the 
learned District Judge could hold that all 
these reports had been received by the 
‘appellant. The second question of law 
which has-been raised is that even on facts 
which have been found, it has not been 
established in law that the appellant is 
liable for the loss which bas been ‘incurred 
by the Municipal Committee. The respon- 
aibility of a member of the committee rests 
upon the provisions of s. 43, Burma Muni- 
cipal Act, which is as follows: 

“Every person shall be liable for the loss, waste or 
misapplication of any, money or other proparties 
belonging to the committee if the loss, waste or 
misapplication is a direct consequence of his neg- 


lect ‘or misconduct while a member of the com- 
mittee... 


. The construction of the provisions ofa 
section of the Bom, Dist, Municipalities Act, 
similar to this section of the Burma Munei- 
Pal Act, was considered by a Bench of the 
Bombay High Court in Manilal Gingadas v. 
Secretary of State.(z), In the coúrse of his 
judgment Batchelor, J, said at p. 175: 


“The .position of councillors with regard to the 
Municipal fund is iu law that of trustees and their 
liabilities therefore mast bè determined apon this 
fodting. As trustées'there can be no‘doubt that they 
“Wwould‘be bound to exercise over trust properties the 
same degree of-daution and care as aman of ordinary 
-prudence Would exercise in ,,the cade of his owa 
property ...... As trustees therefore it Seems to. me that 
they would be liable for any Joss ‘of the trust fund 


(2) 40. B 166 (175); 33 Ind. Cas. 428; A IR 1915 Bom, 
197; 17 Bom. L R 1115, 
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which was facilitated by the gross neglect of their 
‘duties ds trustees’ and upon this ‘footing their liability 
would be the samé whether logs ‘Was Gaiised‘by“an act 
from moraliturpitade: or by: : erime. + 

And Hayward, J. said 

“The councillors. have . thus ‘been „placed; in the 
position of publi¢ ` ‘trustees ‘and, would therefore -be 
liable under the -ordinary'law ‘for ‘any misapplica- 
tion whether by their own acts or by any other 
agency through. their neglect of ‘the property to the 
Municipality.” ._. 

With these observations I am. in entire 
agreement, It is idle fór the appéllant to’set 
up that, becatise ths akunwun did not, take 

“certain Steps in this matter, which sf they 
had , been. taken would have Prevented i the 


m 
s-i 


Ta fer 


Neat ‘On: ‘the | on, if the akunwun’ 8 -act 


led ‘fo this embezzlement and tö the situa- 
tion which .arose., ‘therefrom, in which the 
Municipal Committee was, unable to re- 
cover either from the tax’ collector or his 
sureties, the amount. embezzled, then, what- 
ever farther, negligence. on the part of some 
other persons may have in ervened, the 
loss to the Municipal Committee is plainly 
the diréct consequence of, the appellant's 
neglect. Now, according to, ‘the bye-laws. ‘of 
the Toungoo Municipality, the President i is 
the chief executive authority, in , all de- 
partments; that it is for. him to ‘gee, that 
the subordinates. of all départments carry 
out their duties in the manner prescribed. 
Under r. 9 in Ohap. XI, Part IV of the Rules 
under the Burma Municipal Act, itis laid 
down that every officer or servant of a com- 
mittee who ` is appointed, whether, , perma» 
néaily or temp orarily, to.a post in which he 
ig réquired to receive or disburse ‚money 
belonging to such committee, shall give 
security to such - sufficient amoint.. the 
committee may, fix in each case an the 
security shall be. of such a nature as is 
requifed by the Local Govt. from a Govt. 
servant of similar. class who performs 
similar duties, , Maung. Ba Zan was appoint- 
ed a tax collec: ‘or by order of the, appel- 
lant, The appellant | admits that he. had 
no ‘authority to appoint, a tax collector 
ás tax collectors, Gould be appointed by 
the Committee only. By aa order, of the 
appellant , aB President tax tickèts were 
handed over .to. Maung. Ba Zan, on June 
D 1932, The akunwun, received this order 
and was cf coursé ‘compelled to obey àt. 
He dtly handed over the. tax, tickets to 
Ba Zan although on that date Ba Zan was 
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not-a 1ax collector -or employed by the Com- 


mittes in any capacity whatever there was 
no Vacancy of tax. collector and Ba Zan 
himself had not made an application for 
appointment. Incidentally: of course, Ba 


Zan had furniehed no security. 


On June 7,thatis the next day, one of 


_the tax collectors applied for leave to tke 


appellant, On June 8, Ba Zan applied 
for this leave vacancy. This application 


- instead of being presented at the Munici» 


pal office as it ought to have beep, was 
presented direct to the appellant. On the 


„reverse thereof the appellant passed an 


_ order appointing Ba Zan to this vacancy 


~ furnished 


and directing that the usual security should 
be taken from Ba Zan. He made no 
attempt to fnd out whether Ba Zan 
it or not. He admits himeelf 
that he madeno inquiries about Ba Zan as 


‘to whether he was aman suitable for the 


“appointment, or whether he'was able to 
` furnish security, or whether persons whom 


he had named in the application as willing 
to stand surety: for him were prepared to 


` stand surety, or even if prepared to stand 


were persons of property who were likely 


„to be suitable as sureties. On June 9, there 
' was a meetir g of the Municipal Committee. 


t 


This appointment of Ba Zan was not 


‘ mentioned by the appellant at this meeting 
‘ although: he presided at it. Yethe admits 

himself that he made an appointment which 
he had no authority to make. And although 
‘he bad an- opportunity on June 9, of get- 


- ting the appointment confirmed 


th by the 
Ccmmitiee he did not take the opportunity 


‘and for very obvious reasons, On June 17, 


he received from the akunwun a report 


-to the effect that Ba Zan had not furnished 
“security, Hetook no action whatever on 


the report. On July 6, the appoiniment of 


Ba Zan: came before one of the sub-com- 


` mittees of the Municipal Committee for a 


~ecnfirmation of the President’s crder of 
` appointment. The appellant did not men- 


tion to the sub-committee that Ba Zan so 
far had not furnished security. He now 


alleges‘ -that he did not do so because the 
- akunwun or secretary, I am notsure which 


he means, informed him that the practice 
was that Do security need be given until 


the appointment bad been confirmed by 


the Committee. If such information was 
given it was of course contrary to the 
provision of Statutory r.9 of Chap, XI in 


> Part 1V of Burma Municipal Act. But it is ` 
quite clear that no such information was. 


givento him because, already on June 17, 
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the akunwun had reported Ba Zan’s failure 
to give security. 

This appointment of Ba Zan was con- 
firmed by the sub-committee although, quite 
clearly, itcould not have been confirmed 
ifthe sub-committee had been apprised 
of the true facts or at least if it had been 
confirmed then the negligence would have 
passed on to the Ccmmittee, unless the Com- 
mittee took steps tosee that the sécurity 
was immediately furnished. On July 9, the 
proceedings of the sub-committee came 
before a full meetingof the Committee 
over which the appellant presided for 
confirmaticn and again no mention was 
made of the fact that Ba Zan had failed to 
furnish any security, During July, August, 
September and October the akunwan 
made no less than five reports to the appel- 
lant in which. he set out that Ba Zan still 
kad not furnished any security; further 
that ke had attempted on Several occasions 
to check his collections and his tax tickets 
but had not been able to do Bso. He asked 
for the President's orders but received no 
orders. These reports of the akunwun 
were. to use familiar language, burked by 
the appellant, Now on November 3, 
the akunwun took action on his own 
authority and he seized the tax tickets 
from Ka Zan. On checking them he found 
that there was a shortage of over Rs, 4,000. 
What did the appellant do in this extremes 
ly serious state of affairs ? Nothing. 
Unless we are to believe the evidence 
which has been called on behalf of the 
plaintiff-respondent that the appellant was 
delaying matters in order to assist Ba Zan 
to find the money tomake good the shorte 
age. Instead of doing what any reason- 
able, prudent and honest man would haye 
done, that is, call an immediate meeting 
of the Committee, he called no meeting 
of the Committee at all until December 19, 
and in the meantime no action of any kind 
was taken against Ba Zan and only upon 
the orders of the Committee which were 
passed at that meeting was a report made 
to the Police against Ba Zan. These are 
the simple facts of the case. The acts of 
which the appellant was guilty were acts 
of the grossest malfeasance, not merely 
of misfeasance. It is clear that owing to 
the appellant's failure to perform his duty 
and his gross misconduct Ba Zan~- was 
appointed tax collector without any security 
being furnished and was allowed to. break 
all the rules and - regulations for the 
periodical checking of his accounts. It 
cannot be said that the lossto the Munioie 


t 


“ 
had 
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pal Committee has not been. directly 
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caused by the misconduct of the appellant. ’ 


The decisions of ` the lower Courts were 
plainly correct and the appellañt is certaine 
ly responsible to make god the':loss to 
the Municipal funds. The appeal is there: 
fore dismissed with costs: Advocate's fee 
20 gold mohurs. - 


De Appeal dismissed. 
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ALLAHABAD HIGH COURT 
First Appeal No. 394 of 1934 
October 6, 1939 
BENNET AND VERMA, Jd. 

RAM KUMAR SINGH AND anotazr— 
PLaINTires—A PPRLLANTS 


` Versus = 
PARAM SINGH ano anoTtazr—Dgrenpints 
—- RESPONDENTS ` a 

Hindu Law—Debts — Antecedent — Debt by father 
by exchanging villages—Subsequent mortgage in favour 
o stranger to pay off this debt—At time of incurring 

bt, subsequent mortgage in contemplation— Debt, if 
deprived of ite character of antecedency — Pleadings 
—Amendment—New claim involving extensive amend- 
ment of plaint and entirely changing the nature of the 
case held could not be allowed at the appellate 
stage. a. * 
Where father incurred debt by exchanging villages 
‘and subsequently executed a mortgage in favour of 
a stranger to pay off the earlier debt, the earlier 
debt is an antecedent debt, in fact as well as in time, 
The character of the debt cannot be altered by the 
fact that at the time of incurring the debt the father 
knew that he would not be able to meet the liability 
and had in contemplation theexecution of the sub- 
sequent mortgage to pay the debt . ; i 

Fhe great-grandson instituted a suit challenging 
the mortgage executed by his father, grandfather and 
gronnad ie on the ground that the debt for the 

ischarge of which-it was executed was not antece- 
dent. Inthe Appellate Court he prayed to be allowed 
to challenge the original debt itself: ` 

Held, that the claim could not be put forward as it 
involved extensive ‘amendment of the plaint and 
would entirei:y change the nature of ¿he case, 


. F. A. from the.decision of the Sub-Jud 
Moradabad, dated May 31, 1934. ud-d udge, 


„Messrs, S. K..Dar and S, B- Johuri, for 
the Appellants, . 
Mr. K. N. Malaviya, for the Respondents. 


Verma, J.—Tae appellants were the 
plaintifs in she euit. Tue principal reliefs 
ee in piste were these; 

‘(a) It may be declared'that the pr 
as set forth below and owned by the pence E 
liable to be sold at auction in satisfaetion of the 
decree, dated December 17, 1931, passed in sujt 
BO shat ie, ae bot ran ME Chaudhari Narain 
- Sing 16 Court o 8 iti i 
Judge Moradabad Addi ae Subordinate 
r )) If inthe opinion of the Court the plaintiffs m 
= be entitled to the, relief in respect of A E T 


» 
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property instead of the entire property the plaintiff's 
right may, be declared in respectof that portion of 
the property.” i ee 

The Court below has granted to the plain- 
tiffs a declaration that the property in ques» 
tion is liable to be sold in execution: of the 
morigage-decree No 50 of 1930 ox 
“forthe amount due under the decree minus 
Rs, 3,588-3-0 being part ofthe principal of the mort- 
gage of February 1, 1928, and interest allowed on 
at part of the mortgage consideration by the 

ecree.” 


The -plaintifis have filed this appeal 
and the defendant-mortgagee-decree-holder, 
Param Singh, has filed crosseobjections 
with regard to this sum of Rs, 3,588-3-0. 
The plaintiffs are the minor sons of 
Raghunath Singh. who is.the son of Umrao 
Singh and Umrao Singh's father was Narain 
Singh. Thus, the plaintiffs. are the great- 
grandsons of: Narain Singh. Between the 
years 1921 and. 192! Narain Singh pure 
chased by means of several deeds zamin- 
dart property in a village called Athain. 
The family -also owned a village called 
Kuchauli. It has been found by the Oourt 
below that this was the ancestral property 
of the plaintiffs and-this finding has not been © 
challenged by the respondents. One Shiam 
Singh was the owner.of a village called 
Uchaiti. In the year 1925 it was agredd 
between Shiam Singh on one side and 
Narain Singh and his son Umrao Singh 
and grandson Raghunath Singh on the other 
that these two villages, namely, Kuchauli 
and Uchaiti, be exchanged between the 
parties. Accordingly, on May 25, 1325 a 
deed of exchange was execuisd. Itis Ex. 16 
and is printed at p, 101 of the paper book. 
The parties to this transaction were agreed 
that Kuchauli was .worth Rs. 40,000 and 
Uchaiti was worth Rs. 60,000. Narain Singh 
and his son and grandson had therefore to 
pay the diference, namely, Rs. 20,000 to 
Shiam Singh. The manner in which this 
payment was made wasthis. Shiam Singh 
had on July 14, 1921 borrowed .a certain 
sum of mongey. from Param Singh, . the 
present defendant-respondent and, had 
hypothecated half of Uchaiti. On the date 
of exchange, it was found that the amount 


.due on this. mortgage from Shiam Singh 


to Param Singh was Rs. 10,656-8-0,. Narain 
Singh, Umrao Singh and Raghunath Singh 
took this liability upon themselyes. There 
was another debt which Shiam Singh had 
to pay to Kanhai. Lal and, Kalyan Rai. 
The details of this debt are these. At 
one time. Shiam. Singh did not own the 
whole of Uchaiti and- his cousin Ganga 
Dutt. had-a share in it. By a deed, of 
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exchange. dated. January.. 3, 1923 Shiam 
Singh gave to Ganga Dutt certain property 
situated in villages Sultanpur and Phalenda 
Ishapur and- took from him in exchange 
his share in village Uchaiti. . Ganga Dutt it 
appears had borrowed Rs 2,500 from Kanhai 
Tal‘and ‘Kalyan Rai under a deed.of simple 
mortgage of July 5, 1922 and Shiam Singh 


had-undertaken this liability, . ee 
On May 25, 1925 the amount dué to Kanhai 
Lal and Kalyan Rai was found to be Rs. 3,300 
and Narain Singh, Umrao Singh and 
‘Raghunath Singh took over this liability of 
Shiam Singh also. A sum of Re. 457-8-0 was 
‘paid in Gash ‘by Narain Singh, Umrao Singh 
‘and ‘Raghunath Singh to Shiam Singh. 
The total of these three items came to 
Rs, 14,414 leaving a balance of Rs. 5,586. 
The payment of this amount to Shiam Singh 
was made by meansof another transaction. 
Narain Singh owed money to Kanhai Lal 
Kallu. Mal undera registered bond dated 
June 22, 1921 and the amount was Re. 5,414, 
Along with the deed of exchange a deed 
of simple mortgage was executed by Narain 
Singh on May. 25,1925 in favour of Shiam 
Singh for Rs. 11,000 and the zamindari 
‘property in village Athain mentioned above 
‘was mortgaged, Out of the mortgage 
amonéy, Rs. 11,000, the sum of Rs. Bald 
was left inthe hands of Shiam Singh for 
paymentof the debt due from Narain Singh 
to Kanai Lal and Kallu Mal and the balance, 
namely, Rs, 5,586, was acknowledged by 
Narain Singh as having been received 
because of the liability under the deed 
of exchange. Narain Singh and this son 
and grandson were unable to discharge 
the liabilities which they had undertaken 
under the deed of exchange and failed 
to pay the amounts due to Param Singh 
and Kanhai Lal Kalyan Rai, Consequently 
‘they executed on February 1, 1926 a deed 
of simple mortgage in favour of defendante 
respondent Param Singh for Rs. 20,000 and 
mortgaged village Uchaiti. The mortgage 
money, Ks. 20,000, was made up of four 
items. The amount due to Param Singh 
under thé mortgage deed dated July 14, 
“1921 executed in his favour by Shiam Singh 
had by this time become Ks. 11,095-)0-0 
and this sum ‘was allowed credit for, A 
sum of Rs. 1,792-6-0 was lefi inthe hands 
of Param Singh for payment to Shiam Singh 
in liquidation of a portion of the liability 
that rested on Narain Singh and his family 
in respect of the sum of Rs, 5,586 mention- 
ed above. The amount due to Kanhai Lal 
. and Kalyan Rai under the deed executed 
by Ganga Dutt on July 5, 1922 had by 
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and this sum was also left in the hands of 
Param Singh for pay ment to those creditors, 
The balance,namely, the sum of Rs. 3,538-3-0 
was paid by Param Singh to Narain Singh 
in cash before the Registering Officer at 
the time of registration of the mortgage» 
deed. Param Singh brought suit No. 90 
of 1930 against Narain Singh for the recovery 
of the amount due on foot of this mortgage 
and obtained a mortgage-decree for sale. 
The declaration prayed for by the plaintiff 
in the suit out of which this appeal has 
arisen is in respect of this decree. The 
Court below has held that the consideration 
of the mortgage-deed in question was valid 
to the extent of Rs. 16,411-13-0 as it consti« 
tuted antecedent debt and that no legal 
necessity for the balance Rs, 3,588-3-0 was 
‘proved. l 

Learned Counsel appearing for the plain- 
tif-appellants:has urged that the Court below 
is not right in holding thatthe liability in- 


‘gurred by Narain Singh, Umrao Singh and 


Raghunath Singh under the deed of ex» 
change of May 25, 1925 constituted anteced- 
ènt debt. His argument is that at the time of 
the execution of the deed of exchange Narain 
Singb, Umrao Singh and Raghunath Singh- 


must have known that they would mot be 


able to pay the debts which they were 
undertaking to pay and that therefore 
it follows, as a matter of necessary 
inference, that the mortgage which was 
ultimately executed on February 1, 1926, 
was in contemplation even at that time. We 
are unable to accept this argument. It is 
clear, and is not disputed, that Param Singh 
had absolutely nothing to do withthe deed 
of exchange which was executed on May 
25,1925. It is conceded that there is abso- 
lutely nothing to show that he in any man. - 
ner brought it about or had any connection 
with it, Ths argument thus resolves ite 
self into this, thatthe mortgage deed sub- 
quently executed in favour of Param Singh 
must be invalidated because of a certain 
frame of mind which Narain Singh, Umrao 
Singh and Raghunath.Singh, are alleged to 
have had on May 25, 1925. 

In the first place there is absolutely no 
evidence to show that Narain Singh, Umrao 
Singh and Raghunath Singh at that time 
contemplated the execution of a deed of 
mortgage in futurein favour of Param Singh 
or.of anybody else for the liquidation of 
the liabilities which they had undertaken. 
For aught we know to the contrary, they _ 


. may-have hoped to beable-to meet those 


liabilitiés out of the income of their proe 
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perty. Secondly, we fail to see how Param 
Singh can be penalized for what Narain 
Singh, Umrao Singh and Raghunath Singh 
might have had in contemplation at the 
time of the execution of the deed of ex- 
-Change between them and Shiam Singh. In 
esfence what happened on May 25, 1995. 
was this, Narain Singh, Umrao Singh and 
Raghunath Singh had to pay a sum of 
Rs. 20,000 to Shiam Singh on account of 
the difference in the value-of the two -vil- 
lages, Kuchauli and Uehaiti. Not having 
got the money to pay to Shiam Singh in 
cash they incurred debts for the purpose of 
making payment to Shiam Singh. The 
manner in which they incurred thesé debts 
was this that they took over certain liabi- 
lities of Shiam Singh. Ta lieu of the liabi» 
: lities thus incurred, they subsequently gave 
the mortgage in question to Param Singh, 
the antecedent liabilities forming. part of 
the mortgage money to the extent of 
Rs; 16,411-13-0, In our opinion, this did 
constitute antecedent debt. Learned Coun» 
sel has referred to the observations of their 
Lordships of the Privy Council in Brij 
Narain v. Mangal Prasad (1) and has ‘Te 
lied on the proposition that a 

-~  “antecedent-debt means antecedent in fact as wéll 


as in time, that isto say, that the debt must betrily 
independent and not ‘part of the transaction im- 
peached.” =< 

Now, the fransaction impeached in this 
case is the mortgage of February 1, 1926, 
in favour of Param Singh. The antecedent 
debts relied upon by Param Singh consist 
' of the liabilities incurred by Narain Singh 
and his son and grandson on May 25, 1925, 
in consequence of the transaction of ex- 
change into which they entered with Shiam 
Singh. We fail tosee how such a debt can 
be said to offend against the rule laid down 
by their Lordships of the Privy Council. 
Accordingly, we hold that the decision of 
the Oourt below that the consideration of 
the mortgage deed in question was valid to 
the extent of Ra, 16,411-13-0 is correct. 

Learned Counsel appearing for plaintiff- 
appellant has next urged that he should be 
allowed in appeal to challenge the transac- 
tion of exchange itself and to prag for its 
Cancellation. The reliefs prayed for in the 
plaint have been quoted above. No relief 
in respect of the exchange of May 25, 1925, 
was claimed, It is true that in the body of 
the plaint it was stated that Narain Sin gh, 


(1) 46 A 95; 77 Ind. Oas. 689; A TR 1924 PO 50:51 
TA 129; 21A L J 934:48MD J 93:5P L T 1;328 0 
W N 253; (19024) M W N 68: 19 L W72; 2 Pat.L R 
1310 ORAL R8333 M-LT-457;26 Bom. LR 500; 
LOL J 10710 W N8 (PO), ` 
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not kave exchanged village Kuchatli with 
village Uchaiti but no relief was asked for 
in respect of it. The position thus is that 
the plaintiffs treated Village Uchaiti-as their 
‘ancestral property as it had -besn acquired 
by giving in exchange the ‘ancestral Village 
‘of Kuchauliand claimed’ the reliefs men- 
tioned above on the footing- that. village 
Uchaiti belonged to:them. It jg concéded 
that the plaintiffs cannot put forward the 
claim mentioned above without undertakin 

extensive amendments cf the plaint which 
will entirely alter the nature of the case, 
The plaintiffs cannot in our judgment ‘be 
allowed in these circumstances to Change 
the whole nature of their claim and to ask 
for any relief in respect of the- transaction 
of exchange. ns et 

We come now to the cross-objection filed 
by Param Singh defendant-respondent, It 
has been urged that legal necessity for the 
sum of Rs, 3.588-3-0 is proved, O neceg- 
for i mentioned 
in the mortgage deed itself. Learned Goun» 
sel has laid before us`'the statements made 
by his client Param Singh in the witness- 
box in the Court below. The Case put fora 
ward by him in his deposition wag that he 
asked Narain Singh why he wag borrowing 
Rs, 3,588 in cash and that the latter replied 
that a 

“he wanted this money to get a new well con. 
structed and to fit his old well With a Persian 
wheel and tube. He said the new well he would 
construct would also be fitted with a Persian wheel 
and tubs,” 

Prompted by his Counsel by means of the 
question ‘what further necessity did he 
mention ?? Param Singh came out with the 
further story that Narain Singh said that 
he would purchase bullocks for improving 
cultivation and camels for the Persian 
wheels and that he required some money 
for household expenses, In cross-examina» 
tion he stated that Raghunath ‘Singh had 
gota well constructed bix years ago: He 
admitted, however, that he had not seen 
this well. He further atated - s 

“Ihave not seen the old well either, T have not 
seen any of the Persian wheels I have stated 
about above, All that Theard about the wells and 


the Persian wheels was from Shib Lal. I have no 
personal knowledge about the wella or the Persian 
wheels or the tubes, No camel or bullock: was pur- 
chased by Narain Singh in my presence, Shib Lal 
told me about the purchase of camels and bullocks by 
Narain Singh.” 

It is noteworthy, however, that this Shib 


Lai had been examined as a witness for 
Param Singh a day before and not a Single 
questicn had keen put to Shib Lal with 


regard to these matters, Lower down in 


218 


crosseexamination 
ments: 

“I did not ask Narain Singh as towhat were the 
household expenses for which he was taking cash, 
I had no idea what these expenses were likely to 
be. Idid not ask him what amount he needed for 
household expenses or other expenses The above 
talktook place 15 days before the execution of the 
mortgage deed for Rs. 20,000. I did not consider it 
necessary to ask anyone else respecting the necessity 
during the said interval of 15 days.” 


These statements of Param Singh make 
it perfectly clear that the story which he 
has related about the necessities for which 
this sum of Rs. 3,583:3-0 was borrowed ia 
untrue and-has been invented for the pure 
poses of this case, It is also falsified by the 
evidence of his witness, Jagat Singh, who 
is an attesting witness ofthe mortgage deed 
in question, He stated that “Rs, 3,000 or 
Rs. 3,500 was given in cash towards the 
consideration of the said deed,” Counsel 
then put the question, “Was any necessity 
for this amount mentioned?” and the reply 
given by the witness was : 

- “By whom, Param Singh, Narain Singn or any- 
body else did not give the necessity but I asked 
Umrao Singh about it. He said he wanted money for 


purposes connected with cultivation. I did not ask 
him what these purposes were,” 


‘We are unable therefore to place any 
reliance on the testimony of Param Singh, 
We hold, in agreement with the Court bee 
low, that no Valid necessity for the advance 
of this sum of Rs. 3,588-3-0 has been made 
out, Learned Couasel ` for defendant-rese 
pondent has referred tos, 53, Civil P. C., 
and has urged that his client is entitled to 
a personal decree against the plaintiffs as 
the suit was filed within six years of the 
execution of the deed of mortgage and as 
Narain Singh has died during the pendency 
of this appeal. He asks us to give him a 
declaration. that he is so entitled. In our 
judgment, no such declaration can be given 
to defendant Param Singh. It is not neces: 
sary for us in this case to express any opin- 
ion as to whether Param Singh is entitled to 
any decree against the plaintiffs or any other 
member of their family or not. If, and 
when, Param Singh takes any proceedings 
for obtaining any decree the Court in which 
such proceedings are taken will consider 
the point. For the reasons given above we 
dismiss both the appeal and the cross-ob- 
jection with costs. 


he made these state» 


D. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Appeal No. 1317 of 1933 
October 16, 1939 a ae 
BHIDE, J. A oia 
. BASHO RAM AND OTAERS—PLAINTIFPS. + 
—APPELLANTS sees 


i Versus . 
Mst. SARUPI AND ofARRS—DgFENDANTS - 


—RBSPONDENTS 

Custom (Punjab)—Gaur Brahmans of Karnal town 
—Burden to prove that they are governed by custom 
lies on them—Their settlement in town from time of 
Mughal Emperora or being notified -as agricultural 
tribe, whether proof that they follow custam—Custom, 
how ta be established. ` 
here the parties are Gaur Brahmans and are 
residents of Karnal town the burden of proof § as 
regards the alleged custom lies on them and the 
burden is heavy as the parties are Hindus of the 
highest caste. 4 Ind. Oas. 947 (1), 73 Ind. Oas. 759 
(2), 90 Ind. Cas, 1045 (3) and 134 Ind. Oas. 302 (4), 

relied on. , l i 
The mere facts that the Gaur Brahmans have been 
settled in the town of Karnal from the time cf the 
Mughal Emperors and that Gaur Brahmans of Karnal 
District have been also notified as an agricultural 
tribe would not necessarily show that Brahmans of 
Karnal town follow custom. 134 Ind. Cas. 302 (4), 
relied on. J g 
Custom is a question of fact and it has to be estab- 
lished by proof in the shapes of instances, etc., and a 
finding as to custom cannot be based on mere infer- 
ences. The riwaj-i-am would undoubtedly raise a 
strong presumption in plaintiff's favour, if it ia held 
lide applicable tothe parties. 38 Ind, Cas. 354 (5), 
relied on. l 


S. A. from the decree of the District 
Judge, Karnal, dated May 9, 1938. 


Mr. Mukand Lal Puri, for the Appellants. 


Messrs. Shamair Chand and Ram Chander, 
for Respondents Nos. | to 3. <= 

Judgment.—This is a second appeal 
arising out ofa suit by the reversioners of 


‘one Mst. Sarupi for a declaration that a gift 


of land made by her in favour of her daugh- 
ter’s sons was not binding on them accord- 
ing to custom. The defendants pleaded 
inter alia thatthe parties were governed by 
Hindu Law and not by custom and the 
Oonrts below have found this issue in their 
favour and dismissed the plaintiffs’ suit. 
From this decision, asecond appeal is pree 
ferred by the plaintiffs, supported by a 
certificate from the learned District Judge 
on the question of custom. 

The sole point for decision in this appeal 
is whether the plaintiffs have proved that 
they are governed by custom and not by 
Hindu Law and whether according to that 
custom the daughter’s sons in whose favour 
the gift in -question was made were not 
entitled .to inherit the property, as : they 
would under Hindu Law., : The parties are 
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Gaur Brahmans and are residents of Karnal 
town, The burden of proof as regards the 
alleged custom admittedly lay on them and 
the burden was heavy in the present case 
as the parties are Hindus of - the highest 
caste : cf. Maya v. Gurdit Singh (1), Salig 
Ramv. Badhawa (2), Khazunchand v. Paras 
Ram (3; and Bhagwani v. Sitaram (4', ete. 
The oral evidence of the plaintiffs was 
vague and of little value as the learned 
District Judge has shown and I agree 
with him. The plaintiffs were unable to 
produce any documentary evidence in the 
shape of judicial decisions, etc.to support 
their case. The only evidence on which 
the learned Counsel relied before me was 
the rivaj-i-am of Pargana Karnal of the 
year 1880 (Exs.p 11 to p. 15 of which 
copies have been placed on the record). 
It was contended that this riwaj-i-am is a 
strong piece of evidence in plaintiifs’ favour 
and the presumption arising therefrom has 
not been rebutted in the present case. [ 
am however unable to accept these con- 
tentions. It seems to me very doubtful in 
the first place if the riwaj-i-am produced 
in this case can be held to be applicable 
to the parties to the suit, who are resis 
dents of a town and not of a village and 
belong to a caste, whichis usually depen: 
dent not on agriculture but on other occu» 
pations, The learned District Judge has 
pointed out that according to the evidence, 
about half of the Brahmans living in K arnal 
town do not own any land at all and most 
of them follow other occupations, Many 
of them follow their priestly avocation. 
‘They areowners of 2,000 bighas out of a 
total of 60,000 bighas. 
tat was urged that these Brahmans have 
been settled in the town of Karnal from 
- the time of the Mughal Emperors and that 
Gaur Brahmans of Karnal District have 
been also notified as an agricultural tribe. 
But these facte would not necessarily show 
that Brakmans of Karnal town follow cus- 
tom. Even if the Brahmans have been 
residents of Karnal from the time of the 
Mughal Kings, they may well be following 
their personal law as regards succession, 
etc., and the fact that Gaur Brahmans in 
the district have been notified as an agri- 
cultural tribe would not necessarily show 


BM 1 PR 1910; 4 Ind. Oas, 947; 145 P L R 1909; 128 
Ry 4 L 254; 73 Ind, Cas. 759% A IR 1923 Lah, 


(3) 6 L 524; 90 Ind. Oas, 1045; AI R 1925 Lah. 646; 
280 P LR 627, ‘ 

(4) A-I R 1931 Lah, 491; 131 Ind, Oas, 302; 32 PL 
R 284; Ind. Rul. (1931) Lah, 923. 
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that they (and especially those who are resi» 
dents of a town) follow custom: s2¢ Bhagwant 
v. Sitaram (4). Custom is a question of 
fact and it has to be established by proof 
in the shape of instances, etc., and a finding 
as to custom cannot be based on mere 
inferences. The riwaji am would undoub- 
tedly raise a strong presumption in plaint- 
iffe’ favour, Beg v. Allah Ditta (5), if it were 
held to be applicable : but as stated above 
it seems to me very doubtful if it can be 
properly held to be applicable to the parties 
to this suit. I hed occasion to consider a 
similar question in the case of Mahajans 
of Hissar town in Patrumal v. Badri Parshad 
(6) and [held therein that the riwaj i-am 
was not applicable tothem. Most of the 
reasons given in that judgment will, I 
think, apply to the present case also. 

The learned Counsel for the appellants 
mainly relied onthe fact that from the 
introduction tə the Oustomary Law ofthe 
district it appears that Brahnans were 
consulted at tte time of the preparation of 
the riwaj-t-ams of the Karnal District. But 
this general statement would not nepes- 
sarily show that residents of Karnal town 
were consultéd, In the list of tribes, who 
were consulted, Rajputs of Panipat town 
are specifically mentioned. in addition to 
Rajputs of the districis generally and if 
the Gaur Brahmans of Karnal town were 
consulted they might have been expected 
to be mentioned separately in the list. The 
Settlement Officer who was responsible for 
the preparation of the riwajet-am of 1880 
noted about the Brahmans of the district 
as follows in para. 218 of his report : 

“The Brahmans have in almost all cases followed 
the clients from their original abodes to villages 
in which they arenow settled. They hold so little 
land that I have made butfew inquiries about them. 
report ofthe Revision of the Settlement of the 

anipat Tahsil and Karnal Pargana by D., ©. J. 
Ibbetson published in 1883." l , 

It is, also noteworthy- that in statistical 
tables Nos, 23,24 and 25 attached to the 
report relating to the principal tribes cf the 
district, cities of Karnal and Panipat are 
excluded. As the learned Judge of the trial 
OQourt has pointed out the “heading of the 
riwaj-ieam itself shows thai the customs 
recorded are those relating to residents of 
villages (dehat). There is no direct evi- 
dence that representatives of Brahinans of 
Karnal town were consulted and in View 


(5) 45 P R 1917; 38 Ind. Cas, 354; AI R 1916 PO 
129: 44 I A 89;44 O 749; 12 P WR 1917: 21M LF 
310; 32 M L J 615; 19 Bom. L R 388; 15 A L J 525; 31 
O W N 842; 260 L J175 (P C). 

(6) A I R 1938 Lah. 461; 177 Ind, Oas. 403; 4OP LR 
781; 11 R L313, 
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of all the facts stated above, I do not think 
it would be safe to presume that they were 


so consulted. In Sardar Darchan Khanv. - 


Sohaura Mal (7), even the attestation of the 
riwajei-am by a noneagriculturist who had 
invested In some land in a village was held 
to be not sufficient to show that he was 
governed by custom. The present case for 
the plaintifs is still weaker as there is no 
direct evidence toshow that thé represen- 
tatives of Gaur Brahmans of Karnal town 
were actually consulted when recording the 
eustem. It was pointed out that some of 
the illustrations given in the Manual of the 
Oustomary Law of the Panipat Tahsil and 
Karnal Pargana prepared in 1910 relate to 
Brahmans of Karnal: It is not quite. clear 
whether these illustrations refer to Karnal 
town. Besides, it appears from the preface 
that these ‘illustrations were added later 
and I doubt whether it would be safe to 
presume therefrom that representatives of 
Brahmans of Karnal town were consultéd 
in preparing the riwaj-t-am, In any case, 
even ifit be assumed that the riwaj-ieam 
applies to Gaur Brahmans of Karnal town, 
the presumption has been in my opinion, 
sufficiently rebutted by the evidence on the 
record. 


It has been stated above that the plainti 
jff's oral evidence was vague and of little 
value. But it is significant -as pointed out 
by the learned District Judge that their 
own witnesses have admitted instances of 
daughters’ succession which go against their 
‘case. The plaintiffs have not béen able to 
produce any reliable documentary evidence 
in the shape of judicial decisions relating 
+o Gaur Brebmans while thé ‘defendants 
have produced several such decisions~one 
of them relating to Karnal town; and others 
to Panipat. The best proof of custom, 
after “all, consists of instances ‘in waich it 
has been followed and if the custom 
amongst Gaur Brahmans of Karnal town on 
tthe pointin question is alleged by the 
plaintifis, there is no reason why they 
should not have been able to produce some 
‘reliable documentary evidence in the shape 
of instances in support of it, Lastly, there 
isevidence in the shape of an importaut 
admission by Ganga Dutt, one of the plainte 
.iffs,and Sham Sundar, a son of. another 
plaintiff (side Exs D-7 and D-11). Tne 
former admitted in the course of his evi- 
‘dence in another suit that amongst Gaur 
‘Brahnians daughters succeed in preferetice 


to collaterals. It was urged that thie state 


i kos eam t oe it Ee eS + 2 1+ » fn th 
(7) 124 P R 1907;3PL R 1807; 48 P WR 1807, | 


ment was not put to Ganga Dull. But the 
copy of Ganga Dutt’s statement was pro: 
duced as evidence of an admission by him 
and was apparently allowed.to be put: in 
without any objection. It is significant that 
he did no gointo the witness-box to explain 
it and no explanation of the statement was 
offered on his behalf évén in the -course of 
the arguments in Ex. Dell also Sham 
Sundar seems to have clearly based his 
claim to asuccession certificate on Hindu 
Law. No explanation was offered as to this 
fact either. In view of all the facts-dis- 
cussed above, I see no good reasod to dis» 
sent from the findings of the Oourts below 
on the question of custom. I dismiss the 
appeal with costs. 


8. , . Appeal dismissed. 


MADRAS HIGH COURT 
Oriminal Revision Cases Nos. 799 and 
_ 800.0f 1938. a 
Oriminal Revision Petitions Nos. 759 and : 
760 of 1988 
December 9, 1938 i 
o Laksamana Rao, J, ; 
SOUTHINDIAN GENERAL ASSURANCE 
AND Co., LTo. AND ofazRs—AcousHp Nos, ‘1,6 
AND 7—PRTITIONERS 


aes . VETSUus é ; a 

Tua REGISTRAR or LIFE INSURANGE 

COMPANIES, MADRAS—Compruainanr— 

, _, ‘RESPONDENT | 

_ Criminal Procedure Code (Act V. of 1898), s, 248— 

Withdrawal of complaint against some accuséd—If 
involves withdrawal of whole ‘complaint. l 

Therejis nothing in s. 248, Criminal P. O., which 

involves a withdrawal of the whole complaint merely 

because the complaint is withdrawn as against some 
of the accused. 81 Ind. Gas. 117(1), followed. 


Or. R. Oasés and Or, R, Ps. under ss. 435 
439 of the Oriminal P, O., 1898, praying 
the High Court to revise the order of the 
Second Presidency Magistrate of the Court 
of the Presidency Magistrates, G. T, Madras, 
dated October 13, 1938 and madein O. O. 
Nos. 1129 of 1938 and 1130 of 193%. 


Messrs, V. Rajagopalachari and ‘A. 8. 
Mannadi Nair, for the Petitioners. 


The Crown Prosecutor, for the Crown. 


_ Order.—The. complaints were sought to 
be withdrawn against some of the accused 
and the Magistrate acquitted them. There 
was’ no’ formal withdrawal of the ¢om- 
~ plaint and a& pointed out in Anantia v, 


` 
+ 
` 
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Crown ay In which all the decision’ were 
‘considered there is nothing in s, 24b 
which involves a withdrawal of the whole 


complaint merely because the complaint is 


withdrawn as against some of the accused. 
There: is therefore no substance in these 
Petitions and they are dismissed, 

N.S, Peti(tons dismissed, 
- (D 5 L 239, (£51); 84-Ind. Oas. 117; 25 Or. L J 629; 
A IR 1924 Lah. 595. l 
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- . BHOPAL HIGH COURT 
Full Bench 
Second Oivil Appeal No. .75 of 1939. 
March 23, 19.9 
Monammap Auman Kuan, O. J., P. Ò. Brent 
AND FaZLE AZIM, JJ. 
KANAYYALAL—P.aIntire— 
APPRLLANT - 
VETEUS 
ZALIM SINGH—DEFENDANT— 
RESPONDENT > ; 
Bond—Instalment bond ` witk, default clause— 
Instalments not paid and some becoming ` time- 
barréd—Timé, if begins torun against whole amount 
from date: of first -default—Creditor, whether cen 
sue for remaining portion. of, debt treating relin- 
quiskment aa-act of waiver within Art. 75, Limita- 
tion Act (Bhopal)- (IX of- 1908)~Held on facts that 
stittiwas time-barred: © ~ mF l 
If instalment bond for the payment of debt con- 
tains a provision.that in the event of failure of 
apy instalment the creditor shall have a right to 


recover the whole amount thereunder and the-débtor - 


fails to pay several instalments; time will ran from 
the failure of the instalments against the whole 
amount and the creditor is not entitled, to. forego 
such instalments as have become “time-barred, and 
sué for remaining portion of his “debt treating ‘his 
Télinguishment as an act of-waiver within. the 
meaning of Art. 75 of the;:Lim.. Act.. 138Ind. 
Oas, 779 (3),explainsd and distinguished, Bhopal 
High Oourt Reports pp. 231 and 30% and Balkishan 
‘ve Harparshad decided‘ on June 11; 193i; by Bhopal 
High'Court, referred to. © “o * °° oe 
. If a.creditor keeps quist ;and does not:prefer, any 
suit to enforce his right of.realizing the whole 
amount under an-instalmenit bond with a défault 
clause, time begins;to run against him from the date 
‘of’ frat default, ” Ce ee 5 

` An instalment bond. contained,a default claass 
giving the. creditor.a right to realize the whole 
amount due inthe event of failure. ‘of “any” instal- 
ment. No instalment hed” been paid and eleven 
instalments had bécome time-barred ‘since thé dates 
. of their falling due, and.a ` suit was. brought -to 
recover the remaining seven instalments under the 


ond : 
Heid, that the suit was time-barred. 
A. against the order of,the District.Judge, 


+ 


Eastern District ?- 


i Mr.. Prem Dayal; Verma, for,the:Appel- 
ant, © a f e 
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Mr. Jagdish Prasad, {for the -Respon- 
dent.. E : 

_ M.A. Khan, C. J.—On a reference being 
made by a Bénch of this Court, the Full 
Bench considered the point referred: to it 
during the second appeal. filed by the 
defendant.: This.appeal has been filed, by 
the defendant against the order of the 
District Judge, Eastern District, reversing 
the decree of the Court of the first instance. 


_The facta of the case are that the. plaintiff 


fled a suit inthe Court of the Munsif at 
Udaipura on the foot of a bond dated 
January 24,1923 stipulating the payment 
of Rs, 900 to be paid by the defendant in 
yearly instalments. of Rs. 50. Tte. said 
bond contained the usual default clause 
giving the creditor a right to realize 
the whole amount’ due in,the event of-failure 
of any ‘instalment. The plaintiff at, the 
time of his filing his suit had stated. that 
no instalment had been paid and that eleven 
instalments, had: become, time-barred-since 
the dates oftheir falling, due, and the suit 
is brought to recover the: remaining. seven 
instalments ‘under the bond. The learned 
Munsif dismissed the plaintiff’s suit;as.time- 
barred: and held that; the: failure.of the 
first-instalment.‘had given, the plaintiff, a 
right to sué. for the: whole amount due 
under the bond. Therefore ;time had begun 
to: run from . the failure,of the very first 
instalment. On appeal the learned District 


Judge reversed the. finding holding: that 


lizi ig the-wholeamount 
was for the benefit ofthe: creditor ‘whomay 
otmay. not avail of. it, On second appeal 
thé Bench-ct fie High Court was divided 
onthe poiit of limitation in -the suit: and 
reférred it to the Full Bench, in.the ‘follow- 
ing terms ; i ne 

“If instalment’ bond for the payment of debt con- 
tains & provision that in the event'of failure of any 
instalment thecreditor shall havea right to recover 
the whole amount thereunder and the debtor failing 
to pay several instalments, will time run from the 
failure of the instalments against the whole amount 
or is the’ creditor entitled to forego ‘such instalments 
as- have become time-barred, and sue for remaining 
portion of his debt treating: his. reliaquishment.as 
an actofwaiver within the meaning of Art. 75 of the 
Lim. Act ? Whether on the facts proved and admitted 
in thecase under appeal the plaintiffs claim istime- 
barred,” Ni - 

This reference has been - necessitated 


. probably on,aceount of diversity, of ; judi- 


cial opinion ‘io British: Indian High Courts 


on the subject. The Lahore High. Court 


has no doubt held in Kundanlal v. Indar 
Singh, 163 Ind. Cas. 165, (1), that. the 
plaintifi’s abstinance Im filing & suit on 


(1) 163 Ind. Cas, 165; 38 P L R,2867,8 R.L, 1030, 
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the failure ofthe first instalment indicates 
his intention of waiving his right that had 
accrued to him’ under the bond. Similarly 
the Oudh Obief Court has in Raja Jagatjit 
Singh v. Manodat, 164 Ind. Cas, 431 
(2) held likewise, This trend of judicial 
opinion is dueto a Privy Council decision 
in Lasadin v. Gulab Kunwar, 138 Ind. Qas. 
779 (3). At a cnrsory glance it would 
appear that the Privy Council decision 


mentioned above had overruled the estabe, 


lished practice of a quarterof a century 
in India But in 1935 the Madras High 
Court threw a fiocd of light on Lasadin’s 
case (3) and held that the Privy Oouncil 
ruling did not affect suits based on bonds 
for the payment of money. Such suits were 
‘governed by Art, 75 0f the First Schedule of 
the Indian Lim, Act and not by Art. 132. 
Lasadin's case (3) clearly fell under Art. 132 
‘on account of its being a. suit on the foot 
of-a mortgage. The learned Judge of the 
Madras High Court dissenting from an 
‘Allahabad case Lalta Prasad v. Gajadhar 
Shukul (4) definitely opined: that Lasadin’s 
case (3) itself decided.that Art, 132 was 
applicable to suits under mortgage bonds 
and Art. 75 was applicable to simple money 
‘bonds. This argument of the learned Privy 
Council was based on an English case in 
which a similar default clause was in 
issue ag would appear from the following 
quotation : : 
“According to Indian lawthecase. would not fall 


under Art. 132 butwould be governed by Art, 75 
which has been specially worded.” ` 


`~ From this view ofthe case it clearly 
follows that according to the learned Privy 
Oouncil’s decision in Lasadin’s case (3) 
Art. 75 is applicable to all simple -bond 
Buits in which instalments are fixed and 
the default clause added giving the credie 
tor aright to sue forthe whole -amount at 
-the ‘failure of any one instalment. A 
conflict ‘of decisions arose chiefly on account 
of the interpretations put by various Oourts 
on Lasadin’s case (3), The Allahabad 
High Court did not. take long to overrule 
their previous decisions by a Full Bench 
decision which laid, down that in simple 
money débte, the question did not arise 
that the creditor could wait on account of 
having a svfficient security as was the 
~ (3) 164 Ind. Cas. 431; 1936 O WN 665; 1936 OLR 
452; 9RO 69; A I R-1986 Oudh 384, 

- (3) 138 Ind Cag. 779; 9 O WN 638; Ind. Rul, 
(1932) PO 251; 63 ML J 187; AL R 1932 P O 207; 


36 OW N 1017; 36 L W 246; 560 L. J 237; (1932) 
A L J $818; 7 Luck. 442; 34 Bom. L R: 1600 


(P O): > ; - 
(4) 55 A 23; 149 Ind. Cas, 181; A I R1933 AlL 
235; (1933):A LJ 550; &RA 852... i 
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case in. mortgage suits. La'er ôn Nagpur ~ 
Judicial Commissioner’s Court in Shamrao 
v. Moréshwar, 151 Ind, Cas. 97. (5) followed 
the same view ss was expressed.by . the 


“Full Bench case of Allahatad. Reference 


to these rulings of the various High Courts 
leaves no doubt that in simple money 
bonds the default clause was not added for 
the sole benefit of the creditor. If the plain- 
tiff failed. to prove that he had in fact 
waived his right of suing for the whole 
amount, time would run from the first 
default. It would not be out of place to 
point out that Lasadin’s case (3) is an 
authority only in suits arising out of morte 
gage. The trend of the arguments advance 
ed by the Jearned Tribunal of the highest 
authority in India irresistibly leads us to 
ihis very conclusion. The default clause 
in the words of their Lordships is solely 
for the benefit ofthe mortgagee who is 
entitled to enferce his security immediately 
or to keep quiet if he considers the security 
to be sufficient. If we are to hold that on 
every default or breach of contract by the 
mortgagor, the mortgage money becomes 
immediately payable, tbe real. intention of 
the parties to the transaction wiil be 
frustrated. They have mutually agreed to 


‘give the option to the- - mortgagee but ‘in 


practice the right would devolve on. the 
mortgagor, because whenever he caoses:he 
can compel the mortgagea to enforce his 


-security regardless of the'time for which 


mortgage was created. “A mortgagor ‘by 


-withholding payment could at- -his will 


set the default clause . in motion and 
determine the mortgage, -For these rea- 


‘sons their Lordships have not considered 


it just to allow a mortgagor to take 
advantage of his own default, It would not 
be good law to hold that merely on account 
of the mortgagor’s default, the mortgage 
money became payable within the meaning 
of Art. 132 of the First Schedule of Indian 
Lim. Act. Mortgage money becomes due 
when the mortgagor acquires a right to 
redeem his mortgage or the mortgagee 
acquires a right to enforce his security. 
This argument: does not leave a shadow of 
doubt -that the learned Privy, Council's 
judgment in Lasadin's. case (3) had. any 
bearing on the principle of waiver in-vogue 
in simple money debts. Under the circume 
stances the diversity of. opinion .on this 
point in British India is merely transitary 
and may disappear on a reference to a 


wider Bench in the light of Full Bench 


(5) 151 Ind. Oas.97;:A I-R -1934 Nag, 180;7-K N 
56; 30 N L R 314, 
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` rulings of the Allahabad High Court and 
of other High Courts in British India Now 
we may recapitulate Bhopal High Court 
decisions on this subject as briefly as 
possibls, A Full Bench of this Court in 
Balkishan v. Harparshai, decided on 
June 11, 1931, had ruled that in the event 
of the failure of any instalment the whole 
amount became due and time. began to 
run from the first failure. This view has 
been followed 
Nathuram v. Ratanlal, decided on Sep- 
tember 11, 1932 and Gulabchand v. Sundar- 
lal, decided on December : 19; 1932, 
and reported in Bhopal High Court Re- 
ports, 1932, pp. 231 and 304. Therefore 
considering our own Oourts practice and 
in the light of the opinion of the learned 
High Oourts of British India we would 
answer this reference in the negative. 
In the suit under appeal the plaintif has 
neither pleaded any waiver nor proved the 
same by any fact. If a creditor keeps 
quiet and does- not prefer any suit to 
enforce his -right of realizing the whole 
amount, time begins to run against him 
from the date -of first default and on this 
principle the plaintiff’s suit is clearly time- 
barred. 

Therefore, we answer the reference in the 
negative, 

Be Order accordingly 


-~ 





RANGOON HIGH COURT 
First Appeal No. 79 of 1939 
l November 8, 1939 
Os MOSELY anp-‘Ssarer, JJ. - 
--O. R. M. M.8. P. 5. V. OHETTYAR 
. Firm—APPELLANT: - 
versus i i 
O. V. R. A. T. FIitM—RESPONDENT 


` Compromise—Time essence of contract— Compromise 
between parties that amount due under mortgage 
decree should be paid by instalments and that mort- 
gagor should furnish additional security within 
specified time—Time essence of contract—Failure of 
mortgagor to furnish security within. time—Court 
held could not enlarge time. 

The, plaintiff obtained a mortgage decree against 
the defendant and then the parties came to a com- 
promise whereby the defendant agreed to pay the 
balance undér the decree in certain instalments and 
that in addition tothe properties covered by the 
mortgage decree, he would furnish further security 
and execute a bond and register it within one month. 
It was further agreed that time was ofthe essence 
of the contract, and that on failure to pay any one 
of the instalments or on failure to furnish security 
within the time specified, the plaintiff would be at 
liberty to proceed with the sale for the amount due 
against the properties covered by the mortgage 


“ decree and the security bond. The, eourity was not 


_ 


O, Ra M. M. 8, P, B. V, OHETTIAR FIRM v. O. V. R, A, T. PIEM (RANG.) 


in later cases, such as, 
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furnished by the.due date but was shortly furnish- 
ed and the first instalment was duly paid. The 
plaintif applied for the sale of the property : 

Held, allowing the application that the Gourt could 
not enlarge time specified in the compromise peti- 
tion for furnishing security. 
| F.A, against the order of the Assistant ` 
District Court, Hanthawaddy, in Oivil Exes 
cution No. 7 of 1938. | 


Mr, P. K. Basu, for the Appellant. 
Mr. Anklesaria, for the Respondent. 


Mosley, J.—The plaintiff-appellant, the 
O. R. M. M. B. P. 8S. V. OChettyar Firm, 
obtained a final mortgage decree against 
the defendant-respondent, the O, V. R. 
A. T. Chettyar Firm. Subsequently, the 
parties came to a compromise and filed 
a joint application on January 28, 1939 
by which they agreed that the balance 
‘due under the decree was Rs. 6,635 
which was to carry interest at six annas 
per cent. per mensem until realization, that 
the defendant would pay Rs. 500 with 
interest on the:amcunt outstanding, on or 
before March 30,1939, and that he would 
pay. the balance by three subsequent annual 
‘instalments of some Rs, 2,000 each on. 
or before March 30, 1910 and subsequent 
years, and that in addition to the pro- 
perties covered by the mortgage-decree, 
he would furnish further security. (specified), 
and execute a bond and register it with- ` 
in one month of the date of the. applica- 
tion, i.e, by February 28, 1939. -It was 


-> further agreed that time was of the essence 


of the contract, and that on failure to pay 
any one of the instalments or part thereof, 
or on failure to pay the interest, or on 
failure to furnish security within the time 
specified, the plaintiff would be at libérty 
to proceed with the sale for the amount 
due against the properties covered by the 
mortgage-decree and the security bond. 
It was also agreed that on payment of any 
one cf the instalments the defendant and the 
-plaintiff would file a joint petition, ù. e., 
certifying the payments to the Oout, 
‘Security was not furnished by the due date, 


‘though the instalment of Rs. 500 and the 


interest due was deposited by the defendant 
on March 30, 1939. There. wae no joint 
application cn certification to the Court. 

It would appear that after this the 
defendant executed a security bond on 
March 25, in favour of the Judge, which 
was registered on March 3], and copied 
by April 1. There is no entry in the 
suit diary to show when this bond: was 
filed in Court, Immediately after this, on . 


` 
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asking: that the. mortgaged properties be-sold 
as the security bond had not been executed 
within the stipulated time.. It-would. appear 


that this ` application . was. not: enteréd: 


in the diary until, at all events, April 6, 


The diary of April 3, purports to- “have ~ 
ordéred notice to issue to the ‘other side, 
“but that notice was nèver issued. From 


the wrong: date “April 6,” given: in the 
margin before date; “April 3,7» it.is obvious 


that these two diary entries of different ` 


dates were written at the same “time. 
Notice was eventually issued to the other 
side, and the judgment-debtor: filed an 
affidavit in “which he said that he was 
ill and unablé to appear ‘before thé Oourt 
to sign the bond, and that this. fact, was 
mentioned to the Judge when he appeared 
before him to sign the bond. The bond itself 
is not- witnessed by the Judge and does 
not show that it was signed before the Judge 
nor does the affidavit say what the dura- 
tion of the defendant's illness was or what 
its nature was, This- affidavit was never 
answered; but it would;. of course, take 
a great ‘deal more ‘that this vague asserva= 


-tion of the defendant to make-the Oourt - 


Delieve that the’ defendant had -been ill, 
and, what is more, the Judge -never 
relied on-that affidavit or referred to it in 


.. ‘his judgment, nor, as a matter of fact, 


te 
k ” 
* 


Sed BEM T ‘of appeal is that the Judge had 
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was it necessary’ for ‘the defendant ever 
to’ appear in' Court in order to have this 
bond in favour of the Judge executed or 
registered. These facts are really immaterial 
and I only refer to them in order ‘to draw 
attention to the irregularities which appear 
ii this case to have characterized the 
proceedings, of the Judge. Finally the 
parties ‘were heard, and the Judge ‘passed 
the following order: 


“The first instalment was paid on due date. 
Thé bond was executed before the payment of 
the first “instalment, and the decree-holder’s posi- 
tion has already been | secured. The deceree-holder 
‘did not: raise objection before the bond was execut- 
“ed and registered” (it was executed and registered 
-without hist knowledge) The application for 


_ execution of, the -decree by the deeree- holder is, 


f Giamissed.” 
‘Lhe: J iie ei Genk: on- to give 
“costs” against the decree-holder, -The main 


no’ power «cr ‘Jurisdiction to vary the decree 
~ woich rests, upon ‘the compromise petition. 
mi "is, of’ course, ‘ordinardy the case with 


car: “consent: decree that it cannot be altered 


except. by; consent of the parties. It has 
“been held inan - English ` case raon 


O, B, M. M..8, P, 8. V. OHETTYAR PIRM t, O. V. R. 4, T. FIRM RANG). 
April-3;:the decree-holder filed a petition | 


‘18 specifically given by the 
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Automatic Weighing Machine Co. $. Walter ` 
(1)—and the law on the subject is the 
same in India—that where the time for 
doing an act has been fixed by a consent 
order, it cannot be enlarged except by 
cousent, It is otherwise, of course, where 


the period.has been granted by the Court, 


and time can be enlarged by the Oourt 
(s. 148, Civil P. C.).. This was not a case 
at all” of a stipulated penalty (e. 74, 
Contract Act) where the Court can give 
relief to a party, as the plaintiff did not ask 
for sale of the fresh security. Tae law on 
thesubject is contained in s. 55, Contract - 
Act. which says: 

“When a party to a contract promises to doa ~ 
certain thing dt or before a spacified time... 
and fails to do any such thing at or before the 
specified time, the contract, or so much of it as has 
not been performed, becomes voidable et the option 
of the promisee, if the intention of the parties 
was that time should be, of the essence of the 


contract,” 

‘For the respondent Akkach Mondal v. 
Aminuddi Mollick (2), was cited: This was 
a case where more time was given for 
payment of a final. mortgage decrae;- no 
reasons were given, and it appears that 
the other side did not object to the time 
being enlarged. The matter is discussed in 
Nand Rani Kuer v. Durga Das Narain (3), 
but that was a case where the time was not 
of the essence of the contract. Here the 
parties agreed that time was of the 
essence of the contract. . Eventhough, as the 
Judge said, the plaintiff was eventually no 
worse off pecu aai as regards the decretal 
amount than he would: have--bean if the 
compromise had been strictly adhered to, 
there is of course always the -extra expense 
and trouble to the plaintiff-to be considered. 
Various: rulings have been quoted on behalf. 
of the plaintiff-appellant to show that the 
Oourt has no‘power except inthe case of . 
preliminary mortgage-decrees (where power ~ 
Code) to . 
interfére with the terms of a consent order, 
at all events one where time is vf the easence 
of the contract. These rulings are: Sajjadi 
Begam v: Dilawar - Hussain: (4), which ‘was 


followed in Kandhatya Singh v. M usammat 


“Kundan (5), Hari. Singh v. Bulaqi Mal & Sona 


(6), Chandanbala Debt v. Prabodh Chandra’ 
(1) (1891)-W N 170 (Eng), . 
a (2): 23 O W:N 439; 50 Ind. Oas. 937; ‘A IR 1919 


68. i 
rB) 2 Pat, 906; 82 Ind, Oas. 505; A I -R 1924 Pat, 


387,;5P LT 40l. 


($) 0A: 579; 47 Ind. Oas..d; “A T R 1918-All;, 985. 16 


' (5) 42 A 639; 57 Ind. Cas. 16; A'I R1920 All 173; 
18 A'L J-826, 


(6) 11 L 93; 119-Ind. Oas, 494; AI-R 1930 Lah, l 


-20;731 PLR 375; Ind, Rul (929) ‘Lah 910. 
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Ray (7 ) dad A arakh Singh v. . Saheb Singh (8). 
It is unnecessary for the purposes of 
this case tO express an Opinion whether, ` 
in a case between creditor and debtor, 
where there has been a short unavoidable ~ 
delay in making’ a payment or doing 
anything necessary under the consen: decree `` 
the Oourt has not an inherent power to” 
treat the short unavoidable delay as no 
delay or no breach of the contract. Bat 
this is really merely another form of the 
legal maxim de minimis non curat lex. 
-Oertainly in the present case -the delay 
was not negligible and was a breach of 
the contract. For these reasons this appeal 
will be allowed and the order of the trial. 
Oourt dismissing the plaintiff-appellant’s 
application will be set aside with costs. 
Advocate’s fee five gold mohurs, 
~ Note.—I desire to express an opinion 
at the same time that in all probability 
the plaintiff-appellant, once he has had 
his application restored, and the order for 
costs. against ‘him (which should under no 
circumstances ever’ have been made) set 
aside, and has received the costs of this 
appeal, will have suffered no substantial 
amage or loss, and that is would be only 
equitable for him to forgo his strict rights 
under the contract and to allow the defen- 
danterespondent to make payment ‘of ‘the 
decreta] amount by instalments in the 
way and at the time specified by the 
consent decree.. I am given to understand 
by the Advocate for: tthe plaintiff-appellant 
that there is.a reasonable - prospect of this 
being done. 

Sharpe. J.—I agree that ..this’ appeal 
must be allowed, ‘and Ishare my brother's 
hopes for the future. 

“ Appeal allowed: 


(7) j o 28 2 Ind, Oas, 338; 9 0 L J 251. 
ei 176. ` 
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AERBLTANTS , ka 


saN NEMIOAA NOS Darancanr 
© - == RESPONDENT. - `- : 
Hundi—Sust on—Defendant admitting executton— 
‘Burden of- proving consideration — Hundi or bill of 
exchange, nature of— Bilateral document, if hundi 
—Hundi drawn by A on kis own firm in favour of B 
—Document 18 pro-note—Such document not properly 
stamped under Arte, 39 and 12 (b), Bhopal Stamp Act 
a inadmissible under 8. 33—Ackno: wiedgment—N ature 

D + 
. Where iu a buit based on hundi the defendant has 
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admitted its execution, the burden of proving that it 
was without consideration lies heavily on’ him. ' 

A hundi or a bill of exchange being a negotiable 
document is drawn by one parson who is “called a 


. drawer, on’ another person who iscalled a drawee, 


who is ordered to pay the amount thereof to a third 
person who is the holder, Thus thres persons are 
‘parties toa bill of exchange. A document which is 
notofthis nature is not legally a kundi or bill of 
exchange. A document whichis only bilateral can- 
not be called a bill of exchange. 145 Ind, Cas, 662 
(1), relied on. 

Where therefore a hundiis drawn by A on his own 
firm ordering theamount thereof to be paid to B after 
certain days, the transaction virtually is that A 
borrowed money and passed a hundi drawn on him- 
self as security for the debt to B.’ It is thus a clear 
case of the execution of a promissory note ptire and 
simple. Sucha document if not properly’ stamped 
as required under Arts, 39 and 12 (b), Bhopal Stamp 
Act is inadmissible, in evidence under. s. 33 of the 
Stamp Act, even on payment of proper duty and 
penalty. 

An acknowledgment does not contain any promise. -to 


pay. 


F. ©, A. from the judgment of the Oourt 
of the Munsif, Bhopal. 


Mr. =e Nasiruddin, for ‘the 
Appellant. i 


Molvi Syed Mohammad, for the Respon: 
dent. 


Judgment,—This is an Spies of Ran 
Narain and Ballabdas minor, through Ram 
Narain ås next friend, plaintiffs, from the 
judgment ‘of the Oourt of Munsif, Bhopal 
dismissing plaintiffs’ claim for - Rs. 278 
principle and interest against ` ‘Nemichand 
owner of firm Gakhmichand Nemichand, 
defen dent, ‘based On a hundt executed | by 
thë defendent. The plaintiffs’ sult was 
thaton Mitt Phagun Sudi ‘10, Sammat, 1992, 
corresponding to March 2, 1936, ‘the | defen- 
dent passeda hundi for’ Rs, 245 payable 
‘after 121 days drawn ‘on his” own. irm in 
favour of the plaintiffs, After the ‘stipulated 
time when the’ “plaintiffs” presented the 
‘hundi, the, defendant’ réfused . payment. 
Thus. the plaintiffs claim .against the 


‘defendant the amount of hund: plus - the. 
interest on it at the rate of Re. 0-12-0 per cent. 


a he 7 h 


This document’ is. “in ‘Marwari 


oar -. ~ 


day g; 
annas“ adhesive stamp. 


hundi that’it “was not duly”, stamped and. 
hence was inadmissible ° “hh: ‘evidenee ‘and - 


e plaintiffs ae 
have filed the’ hands as basis of” the guit, =.. 
s Hindi. 5 i 


-to Ram Narain and ` ‘Bellabdas: aer 2L An, 

It ‘was stamped.: with © “only > three oe 
“The . ‘defendant: |. ` 

‘in his pleading raised objections. about- the 


+ =- 
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- 
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. that it'could not be admitted in evidence 
éven on payment of -the requisite stamp 
and penalty, besides the kundi in suit was 
without consideration. The defendant ‘did 
not deny its execution, but he stated that 
he had executed the hundi in favour 
of another person named Ratanlal from 
whom too he had not borrowed any money, 
About the execution of hundi his statement 
deserves no-credit. -He could ‘not clearly 
deny its execution, but. merely stated that 
it: was’ executed in favour of Ratanlal 
although the hundi itself clearly shows that 
it was executed in favour of the plaintiffs. 
It being admitted that the hundi was execut» 
ed by the defendant, the burden of proof 
that. it: was got without consideration 
heavily lay on the defendant, who except- 
ing. his own solitary statement could not 
adduce “any evidence to discharge it. 
Therefore not agreeing with the finding of 
the lower Court [hold that the hundi was 
executed by the defendant.and it was not 
without consideration, -The way in which 
the lower Court has decided this case shows 
that the real contention: with regard to the 
burden of proof was not approached in 
strict accordance with law. In this case 
the most important pcint was'the documens 
tary nature of the hundi and its admissibi- 
ity in evidence, If it wis: held inadmis< 
sible in evidence for want of ‘proper stamp, 
transaction could not legally be proved by 
any oral evidence, with the result that the 
plaintifs could not succeed. Although it 
has -been termed a hundi yet in legal 
phraseology a bill of exchange being a 
negotiable documentis drawn by one person 
whois.called a drawer, on another person 
‘who is called a drawee, who is ordered to 
pay the amount thereof to a third person 
who-is the holder. Thus three persons are 
parties to a bill of eachange and due to its 
this very. nature itis negotiable. A docu- 
ment-which is not of this nature is not 
legally a hundi or bill of exchange as has 
‘been held-in Mohamad Hafiz Umardraz 
Khan v. Mohammad Akbar Khan (1), by 
the learned Judicial Oommissioner, who 
laid down that a document which was only 
bilateral could not be called a bill of 
exchange. In my opinion this principle is 
‘sound. The hundi in suit’ was drawn by 
Lakhmichand ` Nemichand on his own 
firm ordering the amount’ thereof to be 
‘paid to the plaintiffs after 121 days. The 
‘transaction virtually was that one. person 
‘borrowed money and passed ‘a hundi drawn 


‘Poh ee 1934 Pesh. 1; 145 Ind. Cas. 662; 6 R 
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on himself as security forthe debt to the- 
creditor. It wasthus a clear case of the 

execution of a promissory note pure and’ 
simple. Under Art. 39 and Art. 12, cl. (b) 

of Bhopal Stamp Act such a document 

ought to have been stamped with Re, 0-4-0. 
stamp. Asit bears only a Re, 03-0 stamp, 
therefore under 8. 33 of Bhopal Stamp Act itis 

inadmissible inevidence even on payment 

of proper duty and penalty. Therefore 

the plaintiffs’ suit has no ground to stand 

upon. In this appeal it is argued on behalf 

of tt e plaintiffs that the document was an: 
acknowledgment of debt, But in law an. 
acknowledgment does not contain any. 


‘promise to pay. The document in question: 


clearly contains a premise to pay, therefore 
the plaintifs’ contention fails, With the 
sole exception of the objection regarding 
burden of proof of consideration all other 
grounds are merely futile and deserve no 
consideration. They have not been even 
pressed in argument by the plaintiffs, The: 
suit was -based on the hundi, whichis 
inadmissiblé in evidence, therefore I reject 
the plaintiffs’ appeal with costs. © 


8. Appeal rejeted. : 
l manene 1i ` “4 * Lei?’ 
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BOMBAY HIGH COURT .. +ù- 
Summons in Suit No. 185 of 1938 
. July 3, 1939 z 
KANIA, J. ee z 

HIRJI RAMJI— PLAINTIF 


versus a 
DAULATRAM RATANUJI anp Co, `- 
: l —DEFENDANTS. = 
Pleadings— Amendment — Plaint amended as’. a 
result of counter-claim—Amendment of written state- 
ment, whether plaintiff's duty—Civtl Procedure Code 
(Act V ‘of 1904),°O. XXII; x. 4 ~ Counter-claim— 
Abatementof. . 2 on ae 
When the plaintiff has amended. the -plaint asa 
result of the counter-claim it is not his duty to amend 
the title of the written: statement itself,, The plain- 
tiff can amend’ -his own pleadings and ‘if thé-defen- 
dant wants to-amend the title of the counter-claim 
it is his duty to -obtain the:: order for the pur- 
ose,, . EA a Ia ae Lak ; T A 
‘A counterclaim stands in the same category asa 
cross-suit for the’ purposes of the Civil P.O. The 
counter-claim abates by ~ reason of the omission to 
bring the heirs of ‘the deceased defendant to the 
counter-claim on-record in the counter-claim. 


~ “Mr: M: C. Setalvad, Advocate-General, for 
the Plaintiff. 


ten gee 


Jdudgment.—-The first contention . raised 
has not abated because (a) it is:not neces- 
sary ‘to insert á ‘separate ‘title ae ‘io other 


se > Se 


nd 


1940 


party than the parties to the original suit 
was impleaded in the counter-claim:: and 
(b) there being noother defendant to the 
counter-claim, the provisions of O. XXII, 
T. 4, do notin terms apply. I do not -agree 
with- these contentions. Rule 130 of the High 
_ Court Rules, which permits the filing of a 
counterclaim, states that counter-claim 
shall- have the same effect as a cross-suit. 
There are provisions in the rules for service 
of the counter-claim, for making persons 
other than the original parties defendants 
_to the counter-claim, filing of a reply to 
the’ counter-claim by the plaintiff or by 
the; additional defendants, and a provision 
that in default of such a reply the defendant 
to “the, suit will be entitled to have’ the 
‘suit put on board for an ex parte:decree on 
the counter-claim. -' Whether a separate title 
is’) made or ‘not is not important.. It is 
important to note, however, thatit is per- 
.missible to frame a counter-claim against 
persons other than the plaintiff. It is come 
‘mon knowledge -that applications for 
‘affidavits of documents, motions, and such 
‘interlocutory proceedings’ are taken in res» 
‘pect of the counter-claim alone, which are 
not directly related to the suit. Having 
‘regard to this it appears to me clear that 
a counter-claim stands in the same category 
as a cross-suit for-the purposes of the Oivil 
-P. C. The contention of the applicants that 


+ 


‘the counter-claim has not abated: by reason - 


-of the omission to bring the heirs of the 
‘deceased defendant to the counter-claim on 
‘record in the counter-claim ‘must fail. It 
is next urged that the plaintiffs had amend- 
“edi the plaint by bringing the heirs on 
-Tecord and they took an order for amend- 
ment of the plaint and also the third party 
: proceedings which were taken by the plain- 
tiffs as a result of the counter-claim. It is 
urged that it. was therefore the duty of the 
plaintiffs to. amend the title of the written 
‘statement-itself. In my opinion, that: con- 
tention is wrong. The plaintiffs can amend 
their. own pleadings. and if the defendants 
wanted to amend the-title of the counter- 
.claim it was their duty to obtain the order 
for the purpose, It is, next urged that as the 
plaintiffs had obtained the order to amend 
the plaint and the third party notice which 
arose out of the counter-claim defendants 
thought that the written statement would 
also be accordingly amended. In the afi- 
davits the blame is sought to be put on the 
plaintiffs for not doing so. Counsel on‘ be- 
half of the applicants has urged that in 
light of the rules framed: by the Court and 


_ the interpretation put on them by the legal . 
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advisers of the applicants, the applicants 
did not think that they were bound to come 
to Court and. they have taken out this 
summons aga matter of precaution. [f their 
contention as to the construction of the 
rules is incorrect, the applicants should not 
suffer for the advice tendered to them by 
the legal advisers and their claim should 
not be prejudiced. I think this argument 
cannot be disregarded. There is thus a 
sufficient cause under the circumstances of 
this case and the abatement is therefore set 
aside. I'he summons is made absolute. The 
applicants to pay the costs of the summons 
and bear the costs of the amendment of the 
title of the written statement and the con- 
sequential amendments. Leave granted to 
the plaintiffs to amend the title of ‘their 
reply to the counter-claim. The time to 
amend the third party proceedings extended 
up to July 10, 1939. Counsel certified. 
D. : Summons made absolute.: 


7": aS 
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SIND JUDICIAL COMMIS- 
i SIONER’S COURT i 
‘Second Appeals Nos. 20 and 21 of 1937 - 
: September 12, 1939 
_* Loo, J. U. ano O'SULLIVAN, J. 
FAKIR DOST MAHOMED—APPELLANT 
© © - Ueraus > o E 
t Seth OHAINRAI AND oTaRgS— 
l RESPONDENTS : m 
Mukammadan Law—W aqf—Proof -of —Dedicatton, 
if must be proved — Whether can be proved by epi- 
dence of user—Private ownership of plot—Inference 
~ Record of Righta — Notice, by _ Deputy Collector 
referring certain plot as waqi—If instrument of title 
—Second appeal—Question of fact—Whether instances 
of burial proved are adequate to infer dedication és 
question of fact. oo ea 
Waqf implies dedication by a person professing 
the Muesalman faith of any property for charity, or 
for religious objects or purposes, oF for an object of 
public utility. Wagf property, 18 subject to certain 
rare exceptions, inalienable and a suit for a declara- 
tion that property belongsto a wagqf can be brought 
by Muhammadans interested in the wagf. In order 
to establish'a wagf the necessary dedication must 
always be proved. Lapse of time frequently renders 
it difficult or impossible to establish dedications by 
direct evidence, but wagf may be established by > 
evidence of user, 17 Ind. Cas.- 714 (2),. relied on, 
a L, 2. - : * ° s 
o eiahip of. a plot is incompatible with 
dedication of it under a wagf as @ graveyard for 
Muhammadans in general, [p. 233, col. 1.) one 
Notices by Deputy Collector referring certam plot 
as wagf are not instruments of title or otherwise the 
direct foundation of ee 122 Ind, Oas. 316 (3), 
ied ; , 231 Coi, ij | a RT 
re Whether nilete of burial. proved in any parti- 
cular cases are “adequate in character, number and 
extent” to justify an inference of dedication is a 
uestion of pure fact. [p. 231, col, 2.] 
[Caze-law discussed.) Pe 
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S. As. against the decree of the First 
ee ee Sukkur, dated January 


Syed M, Aslam, for the Appellant. 


Messrs. Lulla & Co,and Dipchand &Co. 
for the Respondents (Shikarpur Municipa- 
lity and Chainrai, respecttively). 


_ O'Sullivan, J.—These are appeals from 
_& Judgment of the First Class, Sub-J udge, 
Sukkur, dated January 5, 1937, reversing 
the decision of the Sub-Judge, Shikarpur. 
The appellant, one Fakir Dost Mahomed, 
brought asuit against the Shikarpur pane 
chayat and the Shikarpur Municipality, the 
respective respondents in these appeals, to 
‘establish that plot of land bearing City 
Survey No. 109 inthe town of Shikarpur 
‘was ‘Once -a Muhammadan graveyard. The 
plaint filed on April 13, 1928, -alleged that 
the plot was wagf property comprising a 


` > graveyard in which “there were graves of 


several Syeds,” and -that the Shikarpur 
Municipality had unauthorizedly sold the 
plot tothe Shikarpur Panchayat, A declae 
ration as to the wagf and a mandatory 
Injunction to restrain interference by the 
said bodies.were claimed. The suit was not 
a representative suit under O. I, r, 8, Givil 
O. On May 1, 2, 3 and 6, 1928, ‘the 
learned Subordinate Judge, in whose Court 
the suit was filed, caused certain excavas 
tions to be made on. the disputed land at 
the request of the appellant. These took 
“place ‘in the presence of the parties and 
; the result ‘was set down in notes which‘have 
been exhibited in the record of the'case as 
Exe, 42, 43 -and 143. An area of approxi= 
mately six by seven feet in the north-west 
‘corner of the plot was first excavated, and 
portions of a human skelton were. found. 
Subsequently at’ ancther spot what appear- 
“ed ‘to~be- a-grave of bricks containing -an 
‘almost complete human ‘skelton was dis- 
covered lying north and south, Excavas- 
-tions were made at:three other places side 
_ by side and in'two of these there were found 
“pieces of’ bones, Digging was then abandone 
ed, Itis to be noted that neithér party at 

: any stage of the case applied to the Cours 
‘for the appointment: of a commission for -a 
local investigation. The respondents ‘in 
their respective written statements denied 
-thai the -preperty was wagf or thatit was 
& graveyard and contended that.the land 
had belonged to’Govt. that Govt. had ‘sold 
it tothe Shikarpur Municipality, who ‘in 
: turn sold it-to the Shikarpur panchayat, 
They also raised several legal pleas. -The 
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following issues were framed ; 

“1, Isthe plot No. 11/109 in suit the wagf property 
as alleged in the plaint ? 2. Has the plaintif right 
to bring this suit. Is the point res judicata on 
account of order dated June 25,1928 ? 3. Isthe suit 
as brought open to the objection under s. 4?, Specific 
Relief Act, if so, what order should be made, Is the 
point res judicata on accountof order dated June 25, 
1928? 4. Is the joinder of the Secretary of State neces- 
sary in the suit; if so, what is the consequence of 
his non-joinder and what order should be made? 
5. Should the Oollector of Sukkur be joined in the 
ease and is s. 92, Oivil P. O., bar to the suit? Whe- 
ther this point is res judicata on account of order 
dated June 25, 1928? 6. Is the suit within time ? . 
7. Isthe suit insufficiently stamped? 8 Is the 
euit not maintainable without permission being 
obtained under O, I, r. 8, whether the pointis res 
judicata on account of the order of June 25, 1928 ? 
9, Is the suit against defendant No 1 not main- 
tainable without the joinder of allthe members of the 
panchayat ? 10, Is the plaintiff not entitled to 

ring this suit on account of delay and acquiescence 
as urged by defendant No.1? 11. What should the 
decree be ? ” 


The suit ultimately came up for hearing 
in 1934 and a number of witnesses were 
-examined ,on each side, The appellant did 
not produce any direct evidence of dedicar 
tion of the property as wagf, or as to the 
-origin of the alleged wag7, but relied upon 
evidence of user to establish dedication. 
‘His evidence may briefly be summarized as 
follows: (a) The resulf of the excavations 
at the sight. (b) Documentary comprising 
notices Exs. 202 (a) to -202 (c) issued in 
September 1898, by the then Deputy Cole 
lector to three persons Gamboshah, son of 
_Lalshah, Lalshah, son of Hydershah, and 
Ganishah, son of Lalshah, to the following 
. effect : - 
“The mukam (graveyard) that is outside Lakhi Gate 
*Shikarpuron which Masand Hiranand lays claim on 
behalf of the heirs of Diwan Mushtakram, but-you 


alsolay claim over that mukam as your property, this 
is to require you to appear before me on September 21, 


1898, for enquiry. i . 
" (Sd.) Deputy Collector, Sukkur Division.” 


. It was appellant's contention that-:the 
land in dispute -is identifiable as the 
mukam or graveyard mentioned in -the 
notices and that the use of the expression 
-mukam shows that the plot was a Muha- 
mmadan graveyard. The notices were.relied 
upon as admissions by Govt, that the plot 
was a graveyard. (e) The oral testimony 
of-ten Muhammadan-witnesses who claim to 
have seen ..graves.on the plot a number of 
years ago. -One of these witnesses has state 
ed- that he ‘participated in. one or two 
“burials on the plot between 50 and 60 
_years ago. (d) The circumstances that no 
attempt had been made to build upon the 
plot until shortly before the suit although 
‘it was valuable land in -the middle . of 


-” 
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Shikarpur. The respondents’ evidence con- 
sisted of: (a) The testimony of about 
thirty-six old Hindu residents of Shikarpur 
directed toshow that no graves had within 
living memory been observed on the plot, 
but thatsince they could remember the 
plot had been a flat open space used by 
boys as a playground or for fairs and festi- 
tivities. (b) Documentary and oral evi- 
dence as to the history of the plot from 1862 
to date of suit. This was relied upon as 
showing that since 1862 the plot had been 
treated as ordinary Govt, land until a sur- 
vey of Shikarpur city in 1925 when the 
plot was transferred by Govt. to the Muni- 
.cipality, The Municipality decided in 1926 
to auction the property and this was sub- 
‘sequently done, the Shikarpur panchayat 
being the purchasers. The Ccvt. and 
Municipal Records did not show that the 
property had ever been referred to as 2a 
graveyard.. On April 16, 1934, the Subs 
Judge of Shikarpur decreed appellant's 
suit with costs. He found on all the issues 
in his favour except Issue No. 9 which he 
held did not arise. The opponents filed 
appeals andon January 5, 1937, the First 
Olass Sub-Judge, Sukkur reversed the 
judgment and decree ofthe lower Court, 
and allowed the appeals with costs. 

On the main issue in the case, as to who» 
ther the plot in suit was a Muhammadan 
graveyard, the subject of wagf, the learned 
Judge after a very full discussion of the 
facts and the legal aspect came to the cone 
clusion that the appellent had failed to 
establish his case. He also came to the con- 
Clusion that it was not even proved that 
the plot was a private graveyard. The 
learned Judge also considered that certain 
of the legal defences should prevail. We 
have heard sustained arguments from 
appellant's Counsel on various aspects of 
the case but we consider that we can diss 
pose of the appeal on the aforesaid main 
issue and that itis unnecessary .to embark 
upon a consideration of the other defences 
set up. : , . 

‘In holding against the appellant the 
following are in brief the maia- findings of 
fact of the lower Appellate Oourt : (a) Taat 
the oral evidence produced by the appel- 
lant failed to establish. that within living 
memory there had been any -graves to be 
seen onthe plot. In arriving at-this cor» 


clusion the learned Judge, emphasized -that ° 


the plaintiff's witnesses were men of no 
Substance and that: it wae Significant that 
no Muhammadan of importance had comè 
forward to support -plaintifi’s case. (b) That 


i 
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the respondents’ witnesses were persons- of 
position, to be relied upon, and had estab- 
lished that within living memory no graves 
had been seen on the disputed land, and 
that it had never been regarded as a graves 
yard. (c) That the history of the plot con- 
troverted the plaintiff’s case. This aspect 
of the matter is referred to by tbe learned 


Judge at lines 372 to 428 of the judgment : 

“Now I shall show that from 1862 the plot in 
suit had been considered to be a Govt, plot. 
Dandumal, Ex, 307, who served the Shikarpur Munici- 
pality in various capacities from 1884 to 1929, saye 
thai the Shikarpur Municipality came into existence 
in 1855. He states that he had seen the map of 
Shikarpur prepared in 1862-63 (which had bean burnt 
on account of fire of 1925) and the plot in suit was 
not shown as graveyard. By the Act VI of 1873 all 
the land vested in the Municipality. This was 
amended in 1856 by which all building sites were 
declared to be property of the Govt. The Munici- 
pality laid claim by Resolution No,17 dated July 28, 
1886 (copy Ex. 308), but the Govt. by the Q, R: No. 
7609 dated October 17, 1886, did not agřes ‘(copy 
Ex. 309). Thereafter the Govt. deputed two supervis- . 
ing Tapedars who prepared sketches of all the open 
spaces in the Municipal limits. List of plots is _ 
Ex. 310 and serial No. 2 in itis the plot in suit. 
This wag a finding of the committee consisting of 
mukhtiarkar and two Hindus and two Mussalmans, 
Exhibits 310 and 218 ara part of the list. Exhibit 
339. is the full list, Exhibit 339. is part of 
the report dated August 12, 1910 and it was resolved 
that serial No. 2 (the plotin suit) shonld bə kept 
open for the public convenience -and use and should 
not he sold. Exhibit 339 mentions over 250 open 
sites and the committees saw each one of them and 
passed resolutions with respect to them,. Some of 
them were shown as mukama or masjids. Obviously 
therefore in 1910 even the two Mussalmans and two 
Hindus as members of the local Municipality sew no 
graves on the plot in suit. Exhibit 310, sketch of 
the plot in suit prepared on May 25, 1899, shows it 
to be an open plot. Nomention is. made either of 
graves on it or its: being wagf. Note on Ex. 310 is 
that this plot was seen again in 1906 and:there was 
no coussruction ofany kind. This plot was held to 
be of the Govt, Exhibit 312 is the Oity Survey 
map of Tak No. 1L in whichthe plot in dispute is 
shown as 109 and 88. After 1914, i, ¢., after the Oity 
Survey of Shikarpur Municipal limits, by G. R. No, 
5494 dated August 29, 1925, the plot “became the 
Municipal plot. One Hiranand deceased made ap- 
plication (Ex. 224) that the plot be sold to him; 
managing committee by resolution dated October 2, 
1926 (copy Ex. 228) resolved (Bx. 227) that it should 
be auctioned. The General Board (ix, 228) elso 
decided likewise. None objected to thesale, Auction 
was held and even some Mussalmans gave bids. The 
sale was confirmed with votes of the Muslim members 
of the Shikarpur Municipality, side Ex. 237. All 
this points out that sucha plot never hada visible 
grave within the living memory of the generation of 
men-now living or those who had to deal with it in 
1880 or so, It is for this reason that I am of opinion 
that the record of Govt. the conduct of the Mussal- 
man members of the public in general, and evidence 


‘of so many Hindu witnesses all belie the plaintiff's 


witnesses. who are most probably drawing on their 
imagination-about having seen graves 20 or 80 years 
b 13 z 


- (d) ` That the`notices Exs. 22-a to 202-¢ 
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‘did-not appertain to the plot in suit, but to 
a graveyard outside the town. The learned 
Judge pointed out that the notices men- 
tioned a mukam “outside the Lakhi Gate” 
whereas the plot’-in -dispute-is inside the 
Eakhi Gate. He also found, that, assuming 
the notices were in the nature of admissions 
by Govt, and referred to the plot in suit, 
there was no evidence to support the conclu» 
sion that there had. been an ultimate deci- 
Bion ‘by-Govt. that the mukam was the pro» 
perty ofthe recipients of the notices or the 
property of the Muhammadan community. 
A full discussion regarding Exs. 202-a to 
202-c is to be found at lines 512 to 590 of 
the judgment. 

-- (e) Thatthe graves and bones discover- 
ed in consequence of the excavations. was 
not sufficient evidence of user to prove the 
wagf.. The question ‘of the results of the 
éxcavation has been discussed at lines 440 
to 510 and 599 to 620. The learned Judge's 
‘conclusions on this matter are summed up 


‘: © gg follows: : 


“The plaintif had to prove by evidence of user that 

-there was a public burial ground. What the evi- 
dence of user should be is held by the Lahore High 
Oourt in Raushan Din v. Mahomed Sharif (1) ‘user 
from which. dedication canbe implied must bs 
clearly established and must be: of such nature as to 
be-only consistent with dedication.............. user or 
dedication was required to be p user or public 
dedication.’ The plaintif has failed to prove ‘evi- 
dence of user or dedication as required by the Lahore 
Bigh.Court which also held that where the evidence 
showed ‘no more. than-that certain persons were many 
years ago. buried in the place, it. did not amount to 
évidence of public user. It seems to me thatthe pre- 
gent- case is indistinguishable from one reported in 
Raushan Din v. Mahomed Sharif (D), if it-be pre- 
sumed that bones and . grave found were of some 
Mussalmans.” e - 
_ The learned Judge's final conclusions on 
fhe main issue in the case are set out thue : 
, *Oonsidering therefore allthe evidence I am of the 
opinion that the plaintiff has failed to prove that 
ihe plot was Sayads’ kabristan or a public gravye- 
ar - 


These are the findings of fact by the 
lower Appellate Court and this is a second 
appeal. The question for us is whether the 
appellant has made out grounds under 
s. 100, Civil P. O., for. reversing-‘the judge 
ment and. decree. The learned Advocate 
for the appellant was at the outset: inclined 
to proceed though this were a first appeal 
and to- initiate a discussion at. large on 
points which he was later constrained to 
. concede were purely questions of fact: On 
being reminded more than once 
limitation ‘imposed bys. 100, Civil P.C, 
as to the: grounds upon which a- second 
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‘appeal lies, the learned Advocate eventual 
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ly confined his observations to the question 
of the inference to ke drawn from the 
result of the excavations. His contention 
was that the learned Judge has made an 
error of Jaw in not holding that the graves 
and human remains which had been 
discovered constituted sufficient evidence 
of user to establish by inference that the 
disputed ground was wagf property. on 

We have carefully considered the whole 
judgment of the lower Appellate Oourt on 
the main issue and it does not appear to us 
that the decision thereon is in any manner 
“contrary to law or to some usage having 
the force of law.” That there was any 
error or defect in procedure has not been 
suggested. Waqf implies dedication bya 
person professing the Mussalman faith of 
any property for charity, or for religious 
objects or purposes, or for an object of 
publie . utility. This definition la ` not 
exhaustive but sufficient for the purposes 
of this case. Wagf property is, subject to 
certain rare exceptions, inalienable and 
a suit for a declaration that property 
belongs toa waqf can be brought by Muham- 
madans interested in the wagf. As indicate 
above it is unnecessary for the purpose of 
this appeal to go intothe question of the 
maintainability of the suit in the present 
form by the present plaintiff. In order to 
establish a wagf the necessary dedication 
must always be prcved. Lapse of time 
frequently renders it difficult or impossible 
to establish dedications by direct evidence, 
but waqf may be established by evidence 
of user. This principle of Muhammadan 
Law in its application to graveyards was 
recognized by their Lordships of the Privy 
Council in Court of Ward v. Ilahi Bakhsh 
(2)andin a number of decisions of Indian 
High Courts, reference to some of which 
will hereafter be made. Not unnaturally 
no attempt was made in this case to 
establish dedication by direct evidence. 
Asummary of the material relied upon by 
the appellants has already been given and 
the learned Judge's. conclusions therein 
stated, ae 

The conclusions as to the truth or other- 
wise of the oral ‘evidence are so manifestly. 
pure questions of fact as to Tequire no 
further comment. Likewise no point arises 
in the case as to the interpretation of or 
legal inference to- be drawn from any docu- 


(2)400 297; 17 Ind. Cas, 744; 401 A118 27 PR 
1913-1 P W R1913; 11 AL J 265; 13 ML T.318; 
(191$) M:W N.270;170L J 360; 83 P L R1913; 15 
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ment, nor is it suggested that the first 
Appellate Court made any error as to the 
meaning of any document. The only docu- 
ments relied upon by the appellants were 
the notices Exs. 202 (a) to (e)... These are 
certainly not ‘instruments of title or other- 
wise the direct foundation of rights” within 
the meaning of that phrase in the judgment 
of Sir Binode Mitter in Wali Mahomed 
V. Mahomed Bakhsh (3). The ` question of 
the construction or meaning of these notices 
were not, in any event, in issue. It had 
been sought to establish from them the 
fact that the disputed land had one been 
referred to as a mukam or graveyard. The 
learned Judge found as a fact that they 
did not relate to the disputed land and no 
further question regarding these documents 
arises. Unlike many other cases of a similar 
nature, the appellants in this case had not 
been in a position to produce any Record of 
Rights or other instrument of title in which 
the disputed land bas been shown as a 
graveyard. 
- The remaining question resolves itself 
into one of small compass and that is as to 
whether from the graves and human 
remains discovered an inference of dedica- 
tion was justified. As to this the learned 
first Appellate Judge placed reliance on the 
observations of Monroe, J. in the Lahore 
case in Raushan Din v. Mahomed Sharif 
(1) referred to above, and we agree with 
him that that decision is in pcint. The 
judgment of the Privy Council in Ballabh 
Das v. Nur Mahomed (4) has also consider- 
able bearing on this aspect. Proceedings 
had been instituted to establish that a parti- 
cular plot of land was an ancient Muham- 
madan graveyard. A number of wilnesses 
were called but the oral evidence was 
found to be of little assistance, The 
principal -items of evidence relied upon by 
the plaintiffs were a survey khasra of 1868 
together with a map in which the plot was 
shown as a gabristan or graveyard and the 
finding of a “very few pucca graves.’ The 
khasra and map were held to be instru- 
ments of title in favour of plaintiffs and it 
was the opinion of their Lordships that the 
word gabristan in the khasva meant, prima 
. facie, that the land was a graveyard in the 


(8) 57 I A 863122 Ind, Cas. 316; A IR 1930 PO 91; 
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sense. known. to Muhammadans: - ‘Their 
Lordships however . considered - that. the 
plaintiffs’ case would have stood on'a 
different footing had it rested solely on the 
evidence as to: the: finding of the graves: 
Sir George Rankin in delivering.the judg-- 
ment of the Board said:, 


t 


“If the plaintifis had to make out dedication entirely - 
by direct evidence of burials being made in the 
ground and without any record such as the khasra 
cf 1868 to help them, they would undoubtedly have to 
prove a number of instances adequate in character, 
number and extent to justify the inference that the 
plot of landin suit was a cemetery, The plaintifis 
However are not in this position. The entry qabristan 
in thekhasra of 1868 has to be taken together with 
the map which shows the whole of the plot No. 108 to 
be a graveyard.” 


Whether instances of burial proved in 
any particular cases are “adequate in 
character, number and extent” to justify 
an inference. of dedication is undoubtedly 
a question of pure fact, It was observed 
by Sir Binode Mitterin Walt Mahomed v. 
Mahomed Bakhsh (3) at p, 207*, referring to 
the decision in Nafar Chandra Pal v. -` 
Shukar (5): l e 

“The proper legal effect of a proved fact is essen- 
tially a question of law, but the question whether a 
fect has been proved when evidence for und against 


has been properly admitted is necessarily a pure 
question of fact.” 


No question arises here -asto the legal 
effect of proved facts. The question for 
dscision is merely as to whether the evie 
dance available is sufficient to make out 
dadication. This Court has on more than 
one occasion of late had reason to draw 
attention to the limited scope cf second 
appeals. We would refer to the casein 
Gulabrai v. Indian Equitable Insurence Co., 
Ltd. (6) in which Davis, J. O. said: 7 

“This isa second appeal, and we must therefore 
decline the invitation so constantly made to us by the 


learned Advocate for the appellant to deal with the 
facta of the case.” 

The learned Judicial Commissioner then 
proceeded to refer to a series of decisions 
by the Judicial Committee of the Privy 
Council as to. the powers of the Appellate 
Court in. second appeals. Special reference 
might be made to one of these, Durga 
Chowdurani V. Jawahir Singh- Chowdhari 
(7) atp. 30, in which Lord Macnaghten 
observed: ~ ` i a eee 

“Tt is enough in the present case to say that an 
erroneous finding of fact isa different’ thing from-an 
error or defect of procedure and that there is no juris- 
diction to entertain a second appeal on the ground of 


(5) 45 I A 183; 51 Ind. Oas, . 760; A I R 1918 P O 93; 
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an erroneous finding of fact however gross or inexcus- 
able the error may seem to be.” 

Assuming however that the inference to 
be drawn as to dedication from the proved 
-facts is a question of law, the learned Judge 

. of the frst Appellate Court has at con- 
siderable length discussed the law appli- 
- cable and’-we think he has fully and cor- 
rectly comprehended the legal aspect and 
made.no. error. Reliance was placed by 
=. learned Oounsel for the appellant on the 
cases in -Ballabh Das v. Nur Mahomed (4) 
_ Court of Wards v. Ilahi Bakhsh (2), Sajjad 
~ Ali Khan v. Jagmohan Das (8), Mehraj Din 
-3.¥. Ghulam Mahomed (9) and Mahoméd Isaq 
vy. Balmukund Lal (10). The first mentione 
ed case in Ballabh Das v. Nur Mahomed 
* (4) already mentioned above in some detail, 
“is of no assistance to the appellant. The 
cease in Court of Wardsv. Ilahi Bakhsh 
' (2) also does not. help the appellants as 
-the facts are entirely dissimilar. In that 
‘case the Record of Rights appertaining to 
“‘ the disputed area described it as a “‘gab- 
-` ristan or chair mumkin kabristan” (gravé- 
-yard or unculturable land forming part of 
‘a graveyard), There were clusters or 
graves dotted all over the disputed aréd, 
‘and it was admitted that it had been used 
asa@ Muhammadan graveyard from time 
‘immemorial. The legal point decided was 
that wagf may be established by user, In 
-Sajjad Ali V. Jagmohan Das (8) the pro- 
perty in dispute was a house and this house 
held to be waqf property and a graveyard 
had been described in the pleadings and 
evidence of both sides as imadmbara. The 
following passage in the judgment of the 
Appellate Court describes it: 
“The evidence further establishes that the kouse 
has borne this description for over 50 years.. In the 
. rooms and in the opening spaces of the house there are 
graves, 23 of which have been definitely traced, 
Indeed the whole place, in so far as its physical ap- 
‘pearance is concerned, as shown by the Commie- 
sioner's report, is dotted with graves, The inscrip- 
tions on some ofthe graves show that they were more 
-than 80 years old, and on the evidence accepted by 
the Courts below it is further established that the 
graves are not only ofthe relations of original owner 
of the house but also of friends, The further fact 
proved ie that the building is not only an tmambara 
in name but that it has all along been used gs such 
by the celebaration of majlises; that a Quran Khuwan 
. has generally lived there and had occasionally been 


`~ , r ` ` 


. reciting the holy. book and that lastly if has never . 


been used ase residential house.” 
Quite clearly no parallel can be drawn 
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between that case and this. The facts 
id Méhraj Din v. Ghulam Mahomed 
(9) also bear no resemblance to 
those in the present case. The property in 
that case consisted of the mausoleum ofa 
devout saint who died two or three hundred 
years previously. The Muhammadana of 
the locality were in the habit of burning 
lamps in the mausoleum and , praying there. 
The defendant in the suis who claimed the 
property as his own was the son of a man 
who had been appointed caretaker, It is 
of importanceto note however that Lahore 
High Court, there held that the finding of 
the lower Appellate Court on an apprecias 
tion of the evidence that the property was 
waqf was one of fact and could not be 
disputed in second appeal. Mahomad Isaq 
v. Balmukand Lal (10), related to the effect 
of a local examination. The Appellate 
Oourt was, inter alia, of opinion that a 
decision based entirely on alocal inspection 
by a Judge is bound to be unsatisfactory. 
We are notin the present case concerned 
with the points of law under consideration 
in that case. 

It has already bean observed above that 
the finding of the frst Appellate Gourt in 
this cass was that it had not been estab- 
lished that the disputed land: was either a 
private graveyard belonging to a family of 
Syeds or a public Muhdmmadan graveyard. 
This double finding of fact on the main 
issue was presumably necessitated by the 
self-contradictory nature of the appellant's 
case. In the plaint it was averred that 
the graveyard contained the “graves of 
several Syeds.” In his evidence the appel- 
lant stated that the plot was known as 
Syed Gumboshah’s graveyard and that only 
Syeds were buried there, The notices 
Exs. 202 (a) to 202 (e) relied on by the 
appellant were addressed tothrea Syeds and 
the teras thereot indicate that these Syeds 
were claiming the graveyard as their own 
property. It wasclearly suggested by tlie 
appellant that ihe graveyard was the per- 
sonal property of a family of Syeds. It was 
also however appellant’s case that the 
rights of Mussalmans generally were 
involved. The relevant issue as framed 
by the trial Court was merely “is the plot 
No. 11-109 in suit wagf property as alleged 
in the plaint?" The learned trial Judge 
realized that the plaintifi’s allegation could 
be taken as implying that the graveyard 
was the private property of certain Syeds, 
forbe discussed this aspect of the matter 
in -the following terms and came to the 


` ecnelusion ihat the graveyard was à public 
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“According to the plaintiff and his witnesses dead 
bodies of Syeds are buried in the graveyard which 
is known as Syeds’ graveyard. If it had been a 
private cemetery, it would have surely been walled 
around by Syeds or any one else taking care of the 
same, Butbecause it was a public graveyard, none 
seems tohave taken care of it because of apathy of 
the Muhammadan community. The ‘word mukam in 
the notices aleo refer to it 2s being a public graveyard, 
The contention of the Syeds that it was their own 

roperty asrecited in the notices appears to have 
een overruled, for surely it would have been declared 
as their own property if the enquiry had resulted in 
their favour.” 

The learned first appellate Judge formu- 
lated the questions arising under issue 
No, 1 as follows, “was the plot in suit a 
public or private graveyard of Mussalmans” 
So as presumably tò cover both aspects of 
the appellant’s case, His findings on these 
are set out above, and as we have indicated 
are findings of fact which we cannot 
disturb, The learned first Appellate Judge 
did not overlock the apparent inconsistency 
of appellant’s case as appears from the 
following remarks: 

“Tt has been rightly contended that in para. 4 of 
the plaint the plaintiff stated that the plot in suit was 
Syeds’ gabristan and that the lower Court was not 
justified éven if it believed every one of the plaintiff's 
Witnesses tomake out acase that the plot was a 
public graveyard. It is settled law that the Oourts 
are not entitled to set up a case forthe plaintiff 
which he did not set up : vide Jnanendra Mohan Sen 
v.. Hari Ram, 40 Ind. Cas. 467 (11), Anant Ram v. 
Bharat National Bank Ltd. Delhi, 56 Ind. Oas. 638 
(12) and 31 Ind. Oas. 286 (sic) and several others,” 

We consider that there is forcé in these 
observations. Olearly private ownérship of 
the plot is incompatible with dedication of 
it under a wagf as a graveyard for Muham- 
madans in general, In Ballabh Das v. 
Nur Mahomed (4), Sir George Rankin in- 
dicated the distinction by saying: — 

“The purpose of the suit is to establish that this 
plot of land is,a graveyard in the sense of Muham- 
madan Law, thatis tosay extra commercium and 
dedicated to the benefit of Muhammadans in general 
insuch sense that private ownership does not 
exist,” 

The appellant was not a Syed and did 
not purport to sue on behalf of any Syed. 
We consider that the appellants havé made 
out no grounds for interference with the 
decision of the first Appellate Court. We 
. dismiss the appeal with Gosts. 


g. Appeal dismissed. 
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Limitation Act (IX of 1908), s. 20—Interpretation - 
Interest bearing debi— Payment of part amount on 
open account in handwriting of debtor—Appropria- - 
tion by creditor—Amount not paid as interest “ ag 
such '—-Whether should be regarded as part pay- 
ment of princtpal—A ppropriation by creditor should . 
bë before expiry of limitation—Practice—Evidence °. 
—Party calling opponent's clerk as his witness~ 
Practice condemned. sere 
“Section 20, Lim. Act must be construed ¢ares- 
fully according to its terms, and effect must be. 
given to the consideration that in order to give a 
fresh period of limitation interest must be paid as 
such though there is no similar requirement in~- 
the caso of a part payment of principal. It: . 
is not reasonable as a matter of construction `“ 
of a statute to suggest that the words “as such.” 
can be ignored ; or that their meaning has chang- 
ed; or that they can be given their meaning but 
only as regards payments made before January-1 
1928. [p. 236, col. Ls] f 
’ By the amendment of s. 20 the intention of the 
debtor isnot made the sole test whether a payment 
was made towards the principal of the debt, 
Appropriation by the creditor can have effect under 
the section us it now stands and the character of the 
payment need not necessarily be determined atthe 
time when the payment is made. fp. 237, col. 1.) 


_ The section cannot be red as governed by a 
dich principle as that it must be read as protead- 
ing upon an acknowlédgmént by the debtor of his 
liability familiar though it bein the law of Bng- 
land, -There is no sufficient reason for tha assump- 
tion that the section is an expression of any dingle 
principle, In the Lim. Act, s. 19, which deals with 
acknowledgments, is not to be read as based upon 
the theory of implied promise ; and it is difficult to 
see why s. 20, which deals with ‘payments, should 
beregarded as based upon a theory of acknowledg- ` 
The words in s.20 by which the- matter 
must be judged are ‘where part ofthe principal 
of a debt is paid.” As it is not prescribed by the 
section that the payment should be intended by the 
debtor to go towards the principal debt at all, the 


-words “as such " having no place in this part of 


the section, it is not correct to require that the pay- 
ment should have been made of part as part. 
Observations of Sulaiman, O. J., in 159 Ind. Oas, 387 
(1) and 157 Ind. Oas 259 (13;, not approved, 165 
Ind. Oas. 723 (12), approved. `[p. 237, col, 2.) 


It cannot be maintained that a payment on gene 


‘ral account is either a payment of interest as such 
_or.& part payment of principal. The disjunction is 


incomplete: there are additional possibilities 
as well, There are indeed four possibilities as 
to the debtor's intention—(1) intention that the 
sum paid shculd go against interest, (2) that it 
‘ghowld go against principal, (3) that it should go 
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against both interest and principal, (4) no intention 
of appropriation as between interest and principal. 
This is acommon enough frame of mind when 4 
. payment is made generally on account of a debt— 
‘an “open payment ” as it is called. 35 Ind. Cas, 
638 (14), not approved, 159 Ind. Oas: 387 (1), approv- 
ed, (p. 238, colf 1} 
In ‘the case of “ open” payment the creditor's act 
of appropriation of the payment to the principal 
debt is a very different matter. It cannot have been 
intended by the Legielature that at the snd of 
the prescribed period the right to sue should be 
barred and yet thatthe creditor might thereafter 
remove the bar st his own choice by making an 
appropriations Though it need not be shown that 
the creditor’s appropriation has within the time 
limited been communicated to the debtor, the langu- 
fige of the section cannot be regarded as satisfied 
unless within the prescribed pericd the creditor has 
in exercise of his right done something which 
traits the payment as made on account of principal. 
To evidence’a definite appropriation to’ the princi- 
pal debt made by the creditor within .the period 
prescribed the manner-in which the payment has 
been dealt with by the creditor in his own books 
of account will ordinarily be sufficient. But if jit 
be true until after the -‘expiry of the prescribed 
period the creditor has treated the sum as paid on 
account of interest or has not done anything to treat 
it-as paid on account of principal, then under the 
amended s. 20 part payment of principal has’ not 
been established. The result'may be regarded as 
unfortunate since the fresh period begins or does 
not begin according as the creditor has or has not 
‘taken some step in consequence of the debtor's act, 
‘whereas the essential matter is really the debtor's 
act, but unless either a part payment of principal 
is required to be made as such in order tostop the 
running -of the statute or a payment on account of 
-aù interest bearing debt, though made generally’ on 
‘account, is made sufficient for that purpose there 
is no escape from this conclusion, a 
‘Held, on- evidence that the debtor paid Rs. 100 
in: his own-handwriting-and the-creditor sappro- 
- priated it towards principal straightaway., This 
payment must be held to be part payment. of prin- 
"cipal; 172 Ind. Cas. 455; reversed. [p. 240, col. 1.} 
-The practice .of calling ashis own witness. by a 
‘party the clerk of hisopponent condemned. fp. 240, 
‘col. 1.) i ° 


vas Messrs. L. P. E., Pugh, K. C. and J. 
Chinna Durai, for the Appellant. 


-”.. Messrs. J, P. Eddy, K.C. and R. Ritson, 
for the Respondent. an? 


. Sir George Rankin.—This appeal raises 
questicns.as to the true construction and 

- effect-of s. 20 of the Indian Lim. Act (IX of 
.1908) as amended by the Indian Lim. 
‘Amendment Act. (I of 1927). Conflicting 
“decisions in India have made it desirable 
that their Lordships should construe the 
“Bection, and as in the present case- the 
"High Gourt. has differed: from the trial 
Court..on the facts, the evidence must be 
“examined. : `- = T i 
.. ‘The .plaintifeàppellant; Rama - Shah is 
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described as a banker and carries on a 
business at Jhelum which includes‘ the 
lending of money. The defendant Lal 
Ohand is a timber merchant of the same 
town who on Various occasions between 
Octcber 17, 1929, and July 17, 1931, took’ 
a loan from the plaintif,. giving to him a 
promissory note for the amount of the loan 
with interest -at twelve per cent. per 
annum. Two small loans not covered by 
promissory notes were alleged by the plainte 
iff to have been made and were disputed by 
the defendant, but five promissory notes 
are admitted by the defendant and a 
number of substantial payments are admit- 
ted by the plaintif to have been received 
in respect of them, There has, however; 
beeu considerable dispute between the 
parties as to the proper allocation of the 
payments to promissory notes, In the result; 
when the plaintiff on January 24, 1936; 
brought in the Court of the Subordinate 
Judge at Jhelum the suit out of which this 
appeal arises, he brought it as a suit for 
the balance due upon a promissory note 
for Rs. 18,500. dated February 4, 1930, 
He claimed that the amount outstanding for 
principal and interest was Rs. 11,463. The 
learned Subordinate Judge was satisfied as 
to the correctness of this figure but the High 
Court having reduced it to Rs. 10,334-9.3 
the plaintiff by his Counsel has accepted 
the lower figure as the sum-to be decreed 
if it be held that his suit succeeds.. `~- 
The promissory note of February 4, 
1930, being expressed to be payable on 
demand the period of limitation for a suit 
on the note was three years from its date 


(Art. 73) so that the plaintifi’s suit of Janus 


ary 24, 1936, was prima facie barred, 
There. was an endorsement, however, on 
the note in the writing of the defendant 
dated January 24, 1933, signed by him: 
“Paid Rs, 100 to-day in this pro-note (Sgd.) 


‘Lal Chand, Bahri, January 24, 1933." . This 


date was within the period of three years 


from the date of. the note but only by a 


few days, and the probable object of the 
endorsement is reasonably plain, The 
defendant admitted that he had made the 
endorsement on January 24, 1933, but 
denied that any money passed. Both 
Oourts in India have disbelieved him’on 
this point and it is not now disputed that 


the sum ‘of Rs. 100 was paid as the endorse- 


ment states. Sa 

The proviso af the end of the first sub- 
section of s. 20 of the Lim. Act of 1$08 
was the subject of amendment made by 
Act I of 1927 and the amended sub-section 
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stands as follows: - 
.. “20.—(1) Where interest on a debt or legacy - is, 
before the expiration of the prescribed period, paid 
- as such by the person liable to pay the debt or 
legacy, or by his agent duly authorised in this be- 
half, or where part of the principal of a debt is, 
before the expiration of the prescribed period, 
-paid by -the debtor or by, his agent duly autho:ised 
‘in this behalf, a fresh period of limitation shall be 
Pon puies from the time when the payment was 
made, 
-.Provided that, save in the case of a payment of 
interest made before January 1, 1928, an acknow- 
ledgment of the payment appears in the handwrit- 
ing of, or in a writing signed by, the person making 
the payment.” 
‘» Before 1927 the proviso read: ` 

- “Provided that in the case of. part payment of the 
principal of-a debt,-the fact of the payment appears 
in the handwriting of the person making the same.” 
: ‘There is no room for tae contention that 
the sum of Rs. 100 exceeded the amount 
of principal or of interest outstanding ‘in 
respect of the note at the’ date of the pay- 
ment so that part of it at least must of 
necessity have been intended to go towards 
interest or towards principal. 

Applying the amended sub-section to 
the present case, the learned Subordinate 
Judge found on the evidence that the 
payment of Rs. 100 on January 24, 1933, 
was immediately appropriated by the plaint- 
iff towards the principal of the debt, and 
was a part payment of principal from 
which a fresh period of limitation began 
to ran, He accordingly gave judgment for 
the plaintiff (June 9, 1936). On appeal, 
the High Oourt at Lahore (Dalip Singh 
and Skemp, JJ.) held that the sum of 
Rs. 100 was never appropriated by the debtor 
or by the creditor either to interest or to 
part-payment of principal until the date 
of suit (January 24, 1936), or at -earliest 
until December 18, 1935—that is, until 
Iong after three years had elapsed from 
the date of the note, On this view of the 
facts the{High Court, by the decree* (April 14, 
1937) now.under appeal, dismissed the.suit 
as time-barred, being of opinion that a 
payment made generally on account 
of an interest-bearing debt becomes a 
payment towards the principal only by 
appropriation thereto and must (in order to 
have the effect of preventing limitation) be 
appropriated before the period of limitation 
has expired. In so holding the learned 
Judges followed a decision of the High 
Court at Allahabad in Udaypal Singh v. 
Lakhmt Chand-(1)—a Fall Bench case in 


“(1) 58 A 261; 159 Ind. Oas. 387;°A I R 1935 All. 
946; (1935) A L J 1029;°1935 AL R 1107;8R A 
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which two of the five members of the Full 
Bench had dissented. It appears that some 
dissent has since been expressed in the 
High Court at Patna (Liquidator, Bagha 
Co-operative Society v. Debi Mangal Prasad 
Sinha (2) and Bankanidhi ‘ Tantra v. 
Godipatna Co-operative Society (3). Khan 
Sahib v. Uchal Lebbay (4) is also 
inconsistent with the Full Bench decision, : 


A recent case Kesar Singh v. Wasir Singh 
(Civil Revision No. 559 of 1938) before the 
Lahore High Court in revision under s, 25 
of the Provincial Small Oause Courts 
Act (IX of 1887) was referred by Tek 
Chand, J. to a Division Bench by an order 
dated June 9, 1939, which has been laid 
before the Board. In this order the 
different views taken by High Courts in 
India as to the. correctness of Udaypal's 
case (1) have beeu usefully set out, and it 
would appear that in some respects that 
decision is not consistent with certain 
previous decisions, and that the decision - 
of the Lahore High Oourt now under appeal 
has not since been uniformly followed in 
that Court. i 


It will be convenient that their Lordships 
should state their opinion as to the effect of 
8, 20 in a case where the debtor has made 
a payment on account of an interest bearing 
debt without appropriating the sum paid 
either towards interest or principal, ‘and 
where the creditor has made no appropria: 
tion until after the expiry of the period of 
limitation. The view taken by the dissenting 
Judges in Udaypal’s case (1) is that as the 
debtor in making the payment must have 
meant it to go either towards interest or 
principal a fresh period of limitation must 
always begin to run if the requirement as 
to writing is satisfied. This view hag in 
one or other of the cases upon the subject 
been defended both by regarding ‘the 
words “as such” retained in the amending 
section, as nugatory; and also -by contende 
ing that if,the payment was not intended 
bythe debtor as a payment, of interest he 
must have intended it as a payment on 
account of principal and thatin any case 
it was a part+payment of principal, even if 
not of principal as such. On the‘ other. 
hand the view taken by Sulaiman, O; J. ia 
Udaypal’s case. (1) was that where no 


. (2) 16 Pat. 27; 170 Ind. Oas. 130; 18 P LT 309: 

A IR1937 Pat. 410; 10 R P83; 3 BR 669. , 
E 16 Pat, 294; 174 Ind. Oas. 1005; 18 P L T 563 

. t D Pat. ea 0 x 4 aa r BR496. . id 

, 4 ( ‘ ang. $ = * as, 865: A I: 

Rang. 280; 11 R Rang.88., ct) ae ae aes 


236 
‘appropriation is’made by the debtor the 
- creditor may appropriate; if he appropriates 
the payment towards interest it becomes 
-a payment of interest though not paid by 
the debtor as such; if he appropriates it 
towards principal it becomes a part-payment 
of principal and saves limitation nonethe- 
less that it was not paid as such. The 
learned Chief Justice rejected the doctrine 
that the debtoi’s payment must be either 
a payment of interest as such or a part 
payment of principal. ; l 

So far, their Lordships are of opinion that 
the learned Ohief Justice was in the right. 
When the amendment of 1927 extended 
the requirement of writing tothe casein 
which interest. had been paid, this amend- 
ment was carried out by altering the 
language of the proviso at the end of 
the sub-sec:ion leaving the language-of its 
main provision {o stand as before. The 
words “as such” had long been givən a 
settled meaning importing the intention 
of the debtor that his payment should go 
towards interest as distinct from principal. 
Though the amendment raised in a pointed 
manner the- question whether the words 
“as such” should be retained, it is clear 
that .the Legislature decided to retain 
them; and it is not reasonable as a 
matter of construction of a statute to 
suggest that they can be ignored; or that 
their meaning has changed; or that they 
can be given their meaning but only as 
regards payments made before January, 
1, 1928. Though interest and principal 
are under the section on a different footing.as 
regards the- person making, the payment, 
it is not, very clear why the legislature 
should have hesitated to drop the words 
“as such” and it may well be that the 
difficulty could best be resolved by their 
omission. But the section must be constru- 
ed carefully according to its terms, and 
effect must be given to the consideration 
that in order to-give a fresh period. of 
limitation interest must be paid as such 
though there is no similar requirement in 
the case of a part-payment of principal, 


“In Firm Rat Bahadur Het Ram Bedh 
Raj v. Firm Seth Aya Ram-Tola Ram (5) 
the Board had ‘toconsider a case in which 
‘a judgment debt was by certain terms of 
‘compromise payable by instalments. The 
first instalment was to have been paid on 


__-(5) 42 O WN 509; 172 Ind. Oas, 999; 19380 LR 
98; 1938 A L R129; 10. R P.O 196; (1938) A L-J 
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January 27, 1929, and was to be Rs. 13,000 
with a year's interest to that date—that is 
from January 27, 1928, to January 26, 1929, 
It was stated, by Lord Russell of Killowen 
delivering the judgment of the Board: ` 


“The last payment made in respect of the firat 
instalment and interest was a sum of Rg. 825 paid 
as admitted by the parties on February 15, 1929. 
The payment was made, and necessarily made, in 
respect of principal and interest; if was therefore 
a payment of interest on a debt as such by the 
person liable to pay thedebt. Further, in a letter 
addressed to the deecree-holders, and signed by Bodh 
Raj, he says, referring to the Rs, &25, ‘Deduct from 
this the amount that is due to you for my’ first 
instalment according to accounts- and keep the- rest 
in my name.... Send me a formal receiptof the - 
amount of the first instalment together with interest 
by registered post.’ These facts are sufficient to 
show that s. 20 has come into: play, and that 
accordingly the period of limitation must be com- 
puted from February 15, 1929," 


This was a decision under the amended 
section and it shows that the words ‘‘as 
such” have lost nothing of their previous 
meaning which involves that the intention 
of the debtor must be shown to have been 
that the payment should go towards interest, 
case also shows, ‘however, that 
the intention of the debtor may be proved 
not only by statements made by him at the 
time of payment but in any other manner 
and may clearly appear from the circum- 
stances of the case. This docirine had 
been settled law in India under the ùn- 
amended section—see Gopinath Singh v, 
Hardeo Singh (6), Charu Chandra Bhate 
tacharjee v Karam Bux Sikdar (7), Even 
when the requirement as to writing is 
satisfied it is still insufficient to give rise to 
a fresh period of limitation that the debtor 
has made the payment generally on account 
and that the creditor has appropriated it 
to interest. Nor in the absence of an in: 
tention on the part of the debtor does‘s 
payment amount to a payment of interest 
as such by reason of the rule that it is 
the right of a creditor to have payments 
treated in account as liquidating the in- 
terest before the principal—the “old rule” 
recognised by the Board in Venkatadri 
Appa Row v, Parthasarathi Appa Row 
(8), citing Rigby, L. J., in Parr’s Panking 


285:1 Ind. Oas. 137; 6 A LJ 207, 
J-141; 43 Ind. Cas, 812; A I R 1918 Oal. 
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Co. v. Yates (9). The rule was. stated with 
precision by. Lord Macmillan Income-tox 
Commissioner v. Maharajadhiraja of Dhar 
bhanga (10); in the following terms : 

“Where interest is outstanding ona principal sum 
due and the creditor receives an open payment from 
the debtor without any appropriation of the pay- 
ment as between capital and interest by either 
debtor or creditor, the presumption is that the pay- 
ment is attributable in the first instance towards the 
outstanding interest.” 


i On the other hand, it remains true that 
the section when dealing with part payment 
of principal contains no similar stipulation 
as to the debtor's intention. The words ‘as 
' such” are not repeated and the contrast 
between the two classes of payments is.too 
marked to be mistaken or overlooked. Of 
course" a payment may be shown to have 
been intended by the debtor to go—in part 
at least— towards the reduction of the prin- 
cipal debt by direct proof ore. g., by the 
fact that the amount of the payment exceed- 
ed the interest then due. But the inten- 
tion of the debtor is not made the sole 
test whether a payment was made towards 
the principal of the debt. In re Ambrose 
Summers (11), was a :case 
debtor had-sent to'his bank a,.cheque. for 
:-Rs.' 600 to be placed tothe credit of his loan 
account,-and the bank had thereafter charg» 
‘ed intérest on the principal sum. less 
Rs. 600.:Sale, J., held that this operated -in 
fact as.a part payment of the principal 
«debt, In numerous ¢ases it has been held 
that a payment made without appropriation 
by the debtor will if it be appropriated 
by the creditor towards the principal debt 
ibe sufficient to give rise to a fresh period 
of limitation, l ; 


Their Lordships cannot accept the con- 
tention of learned Counsel for the respon- 
.dent that appropriation by the creditor can 
-have no effect under the section as it now 
‘stands or that the character of the pay- 
‘ment must necessarily be. determined .at 
“the time when the payment is made. Stress 
«was laid on the change in the proviso 
‘from “the fact of the payment appears” to 
“tan acknowledgement of the payment 
appears,” but neither expression affords.in 


> 9) (1898) 2Q°B 460, (466); 67 L J Q B &851;47 W 


(10) 60 I A 146, (157); 142 Ind. Oas. 437; Ind, Rul. 
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439; 64 M L J 612; 12 Pat. 318; 37 L-W 701; 370 W 
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their Lordships’ opinion any ground- for.. 
holding that the character of the payment - 
as intended to go towards interest or tos 
wards principal, must appear by the writing, 
still less that it must be ascertainable or 
ascertained at the date of the payment. | 


In Udaypal’s case (1) Sulaiman, O. J., lent 
the weight of his authority to the view that: 
the section must be read as proceeding 
upon an acknowledgment by the debtor of 
his liability though the learned Qhief. 
Justice agreed that the section is not pro- 
fessedly based upon any such principle. 
Accordingly he put the case of a payment: 
insufficient to discharge the debt in fall 
but made upon the footing -that no more 
was due, and he expressed the opinion: that: 
sucha payment would not be within-the 
section. Their Lordships cannot agree that: 
the section-is to be read as governed by 
any such principal as is suggested familiar 
though it be in the law of England. They. 
can discover no sufficient reason for-the 
assumption that the section is an expression. 
of any single principle. Jn English Law; 
effect was first givento acknowledgments: 
and payments by ‘reason of general-prin- 
ciples of,exception applied by -the Courts - 
to the Statute of Limitation (1623) which 
did mot contain express .exceptions in these: 
respects, and though the exceptions were in: 
the end made statutory they retained. 
much of their original character. Inthe 
Indian Lim. Act, s. 19, which - deals . 
with acknowledgments, is not to :be read 
as based upon the theory of implied. proe 
mise; and it is- difficult to see why- s. 20,: 
which deals with payments, should be -re~ 
garded as based upon a theory of :acknows 
jledgment, The Indian Legislature .may - 
well have thought that a payment if made 
on account of the debt and evidenced by 
writing’ gave the creditor some excuse for _ 


- further delay in- suing, ‘or was sufficient 


new proof of the original debt to make 
it safe to entertain an action upon it at 
a later date than -would otherwise have 
been. desirable. The words in s. 20 by 
which the matter-must be judged are 
‘where part of the principal of a debtis . 
paid.” As it is not prescribed by the 
section that the payment should be inted- 


_ed by the.debtor to go towards the prine. 


cipal debt at all, the words “as-such” having 
no place’ in this part of the-section, if is . 
‘not in their Lordships’ view correct to re- 
quire that the payment-should -have been 
made of part as part. On this--point the 
view taken in Municipal Committee, Amrit- 
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sar V. Ralia Ram (12), is, to be preferred 
tothe view taken in N. A. M. Appasami 


Pillai v. Morangam Muthirian (13), which 
applied the English decisions. 


The main contention of the learned Judges 
who were inthe minority in Udaypal’s 
case (1) and of others who dissent from 
that decision is that if a payment be made 
by..a debtor without allocating it to princi- 
pal or to interest it can correctly be regard- 
ed as a part payment of principal by 
reason of the mere fact that it was 
not made on account of interest as 
such. In cases decided before 1927 there 
is some trace of the opinion that where the 
requirement of writing was satisfied it 
mattered nothing whether the payment was 
for interest as such, since if not it wasa 
part payment of principal, This appears 
to have been the view of Fletcher, J., in 


Hem Chandra Biswas v, Purna -Chandra- 


Mukherji (14). Their Lordships agree with 
the majority of the Full Bench in Udaypal’s 
case (1},in rejecting the attempt to main- 
_tain that a payment on general account is 
either a payment of interest as such or a 
part-payment of principal. The disjunction 
is incomplete: as Sulaiman, O. J., put it 
“there are additional pcssibilities as well” 
(p. 273*), There are indeed -four possibili- 
ties as to the debtor's intention—(1) 
intention that the -sum paid should go 
against interest, (2) that itshould go against 
principal, (3) that it should go against 
both interest and principal, (4) no inten- 
tion of-appropriation “as, betweén interest 
and . principal. This is a common enough 
frame of mind when a payment is made 
generally on account of a debt—an ‘open 
payment” as it was called by Lord Macmil- 
lan in a-passage already cited in this judg- 
_ ment, - : 

> The. facts of Udaypal’s case (1), were 
that the payment was made by the debtor 
without . any - appropriation as between 
principal and interest; it was appropriated 
by the creditor to interest; and the suit was 
brought to recover the whole of the princie 
pal debt with certain further interest.- In 
these’. circumstances it appears to- their 


..(12) 17.L 737, (756); 165 Ind. Oas, 723; A I R 1936 
Lah. 629; 9 R L 285, 

(13) 68 M LJ 73; 157 Ind, Cas. 259; AIR 1935 
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Lordships. that it was rightly held by the 
Full Bench that the payment was neither 
a payment of interest as such nor a part 
payment of ‘the principal debt. It is. no- 
answer.to say that the part-payment of 
principal need not be made as such: on 
these facts there was no payment: of princi. 


pal at all. a 


The subject’ of “appropriation of pay- 
ments” is dealt with in the Indian Cons. 
tract Act by es. 59 to 6l inclusive, Section 60 
provides that when the debtor has omitted 
to intimate and there are no other circum» 
stances indicating to which debt the pay- 
ment is to be applied the creditor may 
apply it at his discretion to any lawful debt 
actually due and payable to him from. the 
debtor. This is the same rule as that laid 
down as English Law by the House of Lords 
in Cory Brothers & Co. Vv, Owners of Turkish 
Steamship “Meeca” (15), and under it the 
creditor has aright to appropriate a pays 
ment by the debtor to the principal or to 
the interest of the same debt, There is no 
obligation upon the creditor. to make the 
appropriation at once (Income-tax Commise 
sioner v. Maharajadhiraja of Dharbhanga 
(10),.(supra), 146, 162*, Kunjamohan Shaha 
Poddar v, Karunakanta Sen Chaudhuri (16)s 
though when once he has made an appropria- 
tion and communicated it tothe debtor he 
would have no right to appropriate it other- 
wise -(cf. per: Lord Herschell, in Cory's case, 
(1d): supra at p. 2927), Lord Macnaghten’s 
language in that case is equally applicable 
under ss. 60 and 61 of the Indian Contract 
Act—'‘Where the election is with the credi- 
tor it is always his intention expressed or 
implied or presumed, and not any rigid rule 
of law that governs the application of the 
money” (p. 2947). T 

What then in the case of an “open” paye» 
ment is required in order that it may be 
said inthe words ofs, 20 that before the 
-expiration of the prescribed period part of 
the principal of the: debt has been paid by 
the dabtor? Learned Counsel for the appel- 
lant pointed to the decisions whereby it has 
been held that the writing in which appears 
an acknowledgment of the payment (before 
1928, the fact of the payment)’ need . not 
have come into existence within the press 
-eribed pericd though the payment itself 
has to be made within the period and the 
~ (15) (1897) AO 286." ` 
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fresh periód -of limitation begins to run from 
the. date of the payment. He contended 
that asimilar principle should be appiied 
to the creditor's act of appropriation and 
that so long as the payment was made with- 
in time the appropriation towards the 
principal debt might be made at any sub- 
Bequent time and would give rise to a 
fresh period computed from the .date of 
payment. Learned Counsel conceded that 
in no cace had this yet been held and it 
was forcefully maintained for the respon- 
dent that it is impossible, after the pres- 
cribed pericd has run out, to regard any- 
thing done by the creditor without even the 
debtor's consent as effective to extend the 
time, Their Lordships, while not throwing 
doubt cn the principle that the writing evi- 
dencing the payment may come into exist- 
ence at any time, are of opinion that the 
creditor's act of appropriation of the paye» 
ment to the principal debt is a very differ- 
ent matter. It cannot, they think, have been 
intended by the Legislature that at the end 
of the prescribed period the right to sue 
should be barred and yet that the creditor 
might thereafter remove the bar at his own 
choice by making an appropriation. While 
not of opinion that it need be shown that 
the creditor’s appropriation has within the 
time limited been communicated to the 
debtor, they are unable to regard the langue 


age of the section as satisfied unless within- 


‘the prescribed period the creditor has in 
exercise of his right done. something which 
treats the payment as made on account of 
principal, To evidence a definite appropria- 
tion to the principal debt made by the 
creditor within the period prescribed the 
manner in which the payment has been 
dealt with’ by the creditor in his ‘own’ bcoks 
of account will ordinarily be sufficient. But 
if it be true that until after the expiry of 
the prescribed pericd the creditor has treated 
the sum as paid on account of interest or 
- bas not done anything to treat it as paid on 
account of principal, then under the amend- 
ed s, 20 part-payment of principal has 
not. been established. The result may be 
Tegarded ‘as unfortunate since’ the fresh 
period begins ordces not begin according 
as the creditor has or has not taken some 
siep in consequence of the debtor’s act, 
Whereas the essential matter is really the 
debtor's act, but unless either a part: pay 
ment of principal is required to be -made as 
such in order to stcp the running of the 
Statute or a payment on account of an 
interest-bearing debt, though made general» 
ly on account, is made sufficient for that 
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purpose there is no escape from this conclu- 
sion. 


It remains to consider what happened 
in the present case when the defendant. 
on January -24, 1933, paid Rs. 100 to the 
plaintiff in respect of the promissory note 
of February 4, 1930. Tke main contest 
at the trial was upon the question whether 
any money was paid. The defendant's 
denial in the witness-box has been held 
by both Oourts in India to be untrue. He 
did not produce his ledger at all. -The 
plaintiff at the -first hearing (O. XIII, r.1, 
Civil P. U.) produced an account sent 
by him to the defendant on December 18, 
1935, shortly beforé suit. He also produced 
his books of account from’' 1929 to 1936 
containing the account of the defendant in’ 
the ledger as well as a rough cash book and 
cash book (kachi and pukki rokar). That 
the defendant had full opportunity to 
inspect and examine these appears from 
the cross-examination on behalf of the defen- 
dant. That the trial Judge closely examin 
ed them appears from his judgment, In one 
passage hesays “the plaintiff's kachi rokar 
is silent as to this Payment but pukki 
rokar and ledger have got the entry” and 
at the end he says “I am not satisfied 
with plaintiff's method ‘of keeping his ~kachi 


-rokar in which admittedly i there: are 


blank spaces here and there....But inate 


much as the plaintiff's casé is proved 


otherwise as also by production of pukki 
rokar and the ledger where (whose) entries 
are further strengthened “by.: defendant’s 
withholding of his books-{ would’ allow 
plaintiff a decrée. But as ‘a matter ‘of 
punishment to plaintiff for keeping `g 
perfunctory kachi rokar I would allow him 
only half costs,’ Atthe trial each party. 
followed the parctice (still common ‘in. 
certain parts of India notwithstanding - 
repeated condemnation by the Courts and 
by this Board) of calling as his own witness 
the clerk of his‘opponent. The defendant's 
clerk ‘was called by the plaintiff to prova 
receipt of a certain sum of Rs. 200, but- 
in cross-examination on behalf of his master 
he produced his cash book which {contained 
no entry of the payment of Rs. 100 on 
January 24,1933, and stated (falsely as 
it must now be taken) that the promissory’ 
note was endorsed in his presence ‘withoui. 
any payment having been made. Thé 
plaintiff's Munib Godar Mall, called by the 
defendant said that the account ‘datéd 
December 18, 1935, was. copięd by him’ 
correctly from the’ plaintiff's ‘ledger; ‘that: 
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“our kachi and pukki rokars, are rogular” 

The plaintiff also deposed that "our bahis 
are regularly kept and spoke to the pay- 
ment of Rs, 100 and to a number of 
other matters of account, He explained that 
in his books there was only one ledger 
account’ of the defendant. The account 
dated December 18, 1935 (Ex. D-1 is the 
Hindi original) is made out on what is 
called the katauti principle—that is to say, 
interest is calculated on both sides of the 
account at the same rate so that to any 
sum paid by the defendant is added interest 
thereon before deduction is made from the 
total sum shown to be due for the principal 
and. interest upon’ each loan. In- the plaint 
it Was incidentally alleged that “deduction 
of interest at katauti rate” entered into ‘the 
account in respect of this promissory note, 
At the trial specific questions addressed to 
the appropriation of the sum of Rs. 100 
do not ‘appearto have been “asked of any 
witness, the contest being upon the fact of 
payment; but when the evidence was closed 
much argument was expended upon the 
question whether the writing was an 
acknowledgment of part-payment of prin- 
cipal. The learned Subordinate Judge 
rightly directed himself that the plaintiff 
had to prove that he: appropriated the sum 
towards the principal -debt before the 
expiry ‘of the ` period ` .of limitation for a 
guit on the promissory note. 
the _account:,of December 18, 1935, sent 
to the defendant showed that the plaintiff 
had given credit for the sum as against 
the principal sum and that had the defene 
dant not intended this to happen he would 
have protested at once. “In the present 
-¢ase the defendant pays Rs. 100 in his 
own handwriting and the plaintif appro» 
priates it towards principal’ straightaway. 
This ‘payment in my opinion, must be held 
to be part-payment of principal. ” The 
learned’ Judges of the High Court have 
reversed this finding of fact mainly on the 
ground that they were not prepared to hold 
that. the account dated December 18, 1935, 
and the evidence of the plaintiff's ‘munib 
proved that in the plaintiff's ledger the sum 
of Ra. 100 had been treated as a part- 
payment of principal. They appear to agree 
that the account ‘was drawn up from items 
entered in the ledger but not that it was 
N ‘copy of the defendant's account, holding 
that” it was merely prepared for the 
purposes of the . suit. They consider- 


ed .that this view was fortified by the last ` 


entry in the account which was out .of its 
proper order according to date. The 


RAMA SHAH v. LAL onan (P. O.) 
. plaintiff's books, notwithstanding that he 


He held that - 
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produced them, deposed to their regularity, 
and was cross-examined on their details, 
were in the High Court treated as though 
they could only be guessed -at on the basis 
of the account of December 18, 1935, and 
the plaint of January. 1934. The ‘High 
Oourt might have been saved from taking 
this coursé had the trial Judge been careful’ 
to mark the plaintiff's books and all the 
entries referred to at the trial either -as 
exhibits or for identification. But. with 
all respect to the learned Judges, their 
Lordships think that the course adopted i in 
the High Court was unduly hard upon 
the plaintiff, more particularly as the -trial 
Judge had gone very fully into the plain- 
tife books and the question was not’ 
merely a question as to one item but as - 
to the character. of the acccunt of the 
defendant inthe bo ks of the plaintiff 
—whether it was kept on the katauti - 
method. nae this, the refusal of the 
relevant book 


ear 


was sufficient reason for reversing the 
finding of the Subordinate Judge. 


Their Lordships will humbly advise His - 
Majesty that this appeal should be alluwed. 
and the decree of the High Court at Lahore 
dated April 14, 1937, set aside; that the 
decree of the Subordinate Judge at Jhelum 
dated June 9, 193», be restored with the 
Variation that instead of the sum. of - 
Rs. 11,463-8-0 therein mentioned the sum 
of Rs, 10,334-9-3 be substituted, The rese 
pondent must likewise pay the plaintifi’s 
costs in the High Court and of this appeal. . 


D. Appeal allowed. 


Solicitors for the Appellant:—Messrs. Hy. 
S. L. Polak & Co. 

Solicitors for the Respondent:— Messrs, 
Nehra & Co. 
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LAHORE HIGH COURT 
Civil Revision No, 975 of 1938 `~. 
April 14, 1939 
Teg CHAND, J. 
KUNDA SINGH—AVUVOTICN-PURCAASRR— 
PETITIONER a 


. VETSUS 
OFFICIAL REOKIVER AND anoTaER— 


a INSOLVENT5— RESPONDENTS 

` Provincial Insolvency Act(YV of 1920), 8. 68—Sale 
conducted by Official Receiver—Insolvent, if can appeal 
under s. 68 to set it aside, 

Onthe wording of s, 68 of the Prov. Insol. Act, the in- 
solvent has clearly ‘a right to appeal to the Insolvency 
Judge against the act of the Receiver to set aside the 
sale by him of property. 136 Ind. Oas, 267 (2), relied 


ons 
(Case-law distinguished], 


_©. R. from an order of the’ Additional 
District Judge, Ferozepore, dated August 
2, 1938. 


Mr. Charan Singh, for the Petitioner. 


Mr. Rk. P. Khosla, for the Respondents 
(Insolvent). oe 


Order—On October 29, 1936, Nidhan 
Singh, respondent No. 2, was adjudicated 
insolvent on his own application. The 
Official Receiver duly took possession of 
his property and on June 9, 1937, he sold by 
public auction three parcels of agricultural 
land to Kunda Singh (pétitioner) Sada Ram 
and Ram Lal, respectively, Within:21 days 
from this date - the insolvent’ “appealed” 
to the Insolvency Oourt under s. 68, 
Prov. Insol. Act, alleging that the sales 
had not been properly proclaimed or cons 
ducted and that the price - realized: was 
much below their real value. The auctione 
purchasers opposed these “appeals” on two 
grounds, firstly, that the insolvent was not 
competent to apply to the Court under 
s. 68 for reversal: of the sales conducted 
by the Official Receiver. Secondly, they 
urged that the sales had been properly 
dnd fairly conducted and the price realized 
was much above the insclvent’s own esti- 
maté as given in his petition for insolvency. 
The Insolvency Judge sustained the first 
objection and hald that the insolvent had 
no locus standi to “appeal” under s, 68 to 
set aside the sales, He then proceeded to 
examine the insolvent’s objections on’ the 
merits and, after reviewing the evidence, 
found that the sales had not been pro- 
perly conducted. In view of his finding 
on the first point however he dismissed 
the “appeal”. From this order the in- 
solvent, Nidhan Singh, appealed to the 
Additional District Judge, who affirmed the 
finding of the Insolvency’ Judge that the 

187—31 & 32 
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sales had-not been properly and fairly con: 
ducted. He however held that the insol- 
vent was competent to “appeal” to the 
Insolvency Court under s., 68 of.the Act. 
In ‘the result, the learned Judge accepted 
the insolvent’s appeal and set aside the 
sales in question. One of the auction-pur- 
chasers, Kunda Singh, has come in ree 
vision and it has been urged on his bee 
half that the decision of the learned 
District Judge is incorrect on both points. 

Before considering the provisions of 
s. 68 and the rulings cited by Counsel for 
the parties, I think it necessary to say that 
the Single Bench ruling of this Oourt, 
Ramchand v. Mohra Shah Alttarchand (i), 
relied upon'by the learned District Judge 
has no bearing on the point involved in 
this case. In that case no question of the 
interpretation of s. 68, Prov. Insol. Act, 
arose, nor was any reference made to that 
section in the judgment. The sale had 
not been conducted by the’ Receiver but 
under the direct orders. of the _ District 
Judge himself. Objections to the ‘sale 
had been filed before the District Judge and 
were rejected by him. From this order of 
the District Judge, the insolvent had ap- 
pealed under s.75 to the High Court and 
the question was whether he was compe 
tent to appealito this Oourt and this quese 
tion was answered in the affirmative. In 
that case, certain decisions under s. 46 of 
Act III of 1907 and s. 8 (2), Presidency 
Towns Act, were distinguished, as their 
wording was different -from that of s. 75 
of Act V of 1920. Thatruling therefore 
has no bearing on the point involved in 
this case. I consider however that the.. 
final order of the learned District Judge 
on this’ point is otherwise correct, Sec- 
tion 68, Prov. Insol. Act of 1920, which 
provides for’ “appeals” to the Court against 
the acts or decisions of the Receiver, reads 
as follows : 5 

“If the insolvent or any of the creditors‘or any 
other person is aggrieved by any act or decision of 


the Receiver, he may apply to the Court and the 
QGourt may ` confirm, ` reverse or modify the act or 


decision complained! of and make‘ such order as it 
thinks just. $ 


Provided that, no, application under this , section 


phail ‘be: entertained' after thé expiration of twenty- 


one days from the date of the act or decision com- 
plained of." © ae SEE 2S 
It- will be seén that the insolvent is one 
of.the- persons .specifically mentioned -in 
the section as entitled to “appeal” to the 
Gourt, ifhe-is “aggrieved"” by’ the act, or 
GOJAT R 1929: Lah. 622; 119 Ind. Oas, -427;.30 P 
LR 390; lt Lah; L J -198; Ind, Rul (1929) ‘Lak. 
891. i a E 
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decision of the Receiver complained of. The 
only decision ‘of this Court which” is 
directly in pojutis Shakar Khan v, Sanmukh 
Singh (2). In that case, Broadway, J. points 
ed out that the Receiver is an officer of the 
Court, whose acts are subject to the con- 
trol of the Insolvency Court. He then held 
that s. 68 empowered the insolvent, when 
aggrieved by any act of tbe Receiver, to 
move the Oourt, and on being so moved, 
the Court was bound to examine the pro- 
ceedings and decide whether the act of the 
Receiver should be upheld or not; the 
Insolvent must however take action within 
the period prescribed by the section which 
lays down that no application under this 
Section shall be entertained after the 
expiry of 21 days from the date of the act 
or decision complained of. 

_ The learned Counsel for the petitioner 
cited three Single Bench decisions of this 
Court, Bhagwandas v, Amritsar National 
Bank (3). Muni Lal v. Bari Doab Bank 
Ltd., Hoshiarpore (4), and Asa Nand v. 


Jugal Kishore (5). None of these cases 


however has any bearing on the point. In 
the first two, it was held 
ment-debtor ` had been 
insolvent during the pendency 
execution. proceedings, he had no right to 
appeal: against the order of the executing 


` , Gourt confirming the sale of the property 


Boldin execution of the-decree. In neither 
case was the act or decision of the Receiver 
questioned and no question of “appeal” 
under s. 68, Insol. Act, arose. The third 
case, also, was on a different point alto» 
gether. There, property, which had been 
. mortgaged before. adjudication, was sold 
by the Receiver without reservation of the 
mortgagee rights. It was held that the proper 
person to object to the sale was not the 
insolvent but the mortgagee, who was the 
only person affected by the sale. Counsel 
also referred to Sakhawat Ali v, Radha 
Mohan (6), and Hari Rao v. Oficial 
Assignee, Madras (7), which had been relied 
upon by the Insoivency Judge. In the 
Madras case the objection by the insolvent 
against the sale of his property by the 
2) AIR19 ; 
“339; Tad Rul, (1080 Lich, bie eee ee 
(3) ATR 1928 Lah, 675; 111 Ind, Oas. 439. 


(4) A 1 R 1936 Lah. 368: 
108s RL 870. ` a 08; 162 Ind. Cas. 299: 38 PLR 


ae I R 1933 Lah, 1008; 147 Ind, Oas. 778: 6 R L 
(6) 41 A 243; 49 Ind. | 
17 A L J 299, Oas. 816; A IR 1919 AlL-?84; 


(7) 49 M 461; 94 Ind. Oas, 642; AIR 19 
sow » Ge; 26 Mad. £586; 
a ie J 359; 23 L W 599; (1926) M W N 364 
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. answered in the negative. 
, Act IIT -of 1907, 


that when a judg- | 
adjudicated’ an. 
‘of the 
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Official Assignee had been entertained by 
the Insolvency Judge, but rejected by him 
on the merits. From this order of the 
Insolvency Judge the insolvent appealed 
under s, 8 (2), Presi. Towns Insol. Act, and 
it was held that he (insolvent) was not 
competent to do sc. The werding of that 
section ia materially different from that of 
s. 68, Prov. Insol, Act. In the latter Act, 
it is specifically provided that if the ingol- 
vent, any of the creditors, or other person 
is aggrieved by an act or decision of the 
Receiver, he may “appeal” to the Court. 
In 5.8 (2), Presi, Towns Insol. Act, how- 
ever no such right is given to the insolvent. 
The case is therefore distinguishable. In 
Sakhawat Ali v. Radha Mohan (6), also, the 
real question was whether an appeal by 
the insolvent lay to the High Oourt under 
8. 46 of Act III of 1907 from the order of 
the Insolvency Judge rejecting an appli» 
cation by the insolvent against a sale by 
the Receiver, and the question was 
In s. 46 of 
too, no right of appeal 
fromthe order of the Insolvency Judge 
was expressly given to the insolvent; 
as ‘it has been given in s. 75 of Act 
V of 1920, That section was worded 
exactly like. s. 8 (2), Presi, Towns Insol. 
Act, This case also is therefore distin guishe 
able. There are, no doubt, certain obser- 
vations by the learned Judges with regard 
tothe meaning of the expression “person ag- 
grieved.” which are really in the nature of 
obiter dictum, based on reasons in certain 
English cases. I donot consider it neces- 
sary to discuss here those dicta, though I 
may say with great respect, that there are 
remarks to the contrary in other English 
cases, which do not appear to have been 
considered: see e. g. Ha parte Official 
Receiver; In re Reed Bowen & Co. (8), and 
In re Lamb (9). It is however not necessary 
to pursue the matter further as, in my 
opinion, on the wording of s. 68 of Act V 
of 1920, the insolvent had clearly a right 
to appeal tothe Insolvency Judge against 
the act of the Receiver, in this case. I hold 
that the decision of the learned District 
Judge on the first point is correct. . 
Counsel for the petitioner next attacked 
the finding that the sale had not been pro- 
perly conducted, On this point however 
both the Oourts below have concurrently 
found against the petitioner, and I do not 
find any adequate ground for going behind 
Pa) (1887) 19 Q BD 174;56 L J Q B 447; 56 L T 878; 


R 660; 4 Morrell 225. 
(9) (1894) 2Q B 605. 
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that finding in revision. The petition for 
revision fails and is dismissed. In the 


circumstances the parties are left to bear - 


their own Costs. 
D. Petition dismissed. 
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MADRAS HIGH COURT 
Appeal No.71 of 1938 
August 18, 1939 

Leaon, C. J. AND PATANJALI 
o’ SASTRI, J. 
~ Pandit SHIVA RAO AND ANOTAER—— 
ae AFPELLANTS 
= ~- VMErsus 
"D. A. SHANMUGHASOUNDARASWAMI, 
OFFICIAL LIQUIDATOR ano OTAERS— 

RESPONDENTS , 

Registration Act (XVI of 1908), a. 17 (1) (e)—Final 
, mortgage decree, assignment of, tf compulsorily 
regtatrable—Transfer of Property Act (IV of 1882), 
‘88, 100, 59—Charge, how created, 

When a final mortgage decree has been passed the 
document declaring the mortgagee’s rights in the 
mortgaged propertyis the decree, 
mortgagedeed. The decree gives the mortgagee some- 
thing more than the deed. It finally establishes the 
mortgagee’s righttohave the property - sold and 
directs - that- it be sold. A mortgage decree. must 
therefore be regarded as immovable property’ and 
its assignment falle-under s. 17 (1) (e), Reg, Act, 
and must be regarded as compulsorily registrable 
on the footing, that such adecres represents an 
interest in immovable property. (p. 244,.cols, 1 & 2; 
p. 247, col. 1.) 

[Oase-law reviewed. | 

The words ‘‘so far as may be’ ins. 100, T. P. Act, 
have not the effect of taking s. 59 out of the purview 
of a. 100. Unless given by statute, a charge on im- 
movable property can only be created by a registered 
instrument, executed by the person creating the 
charge and attested by at least two witnesses. The 
mere fact that the parties regarded the properties 
mentioned inthe deedas being subject to a charge 
-would not, by reason of the provisions of ss, 59 and 
100 operate to create a charge in law. 183 Ind. Cas 
"639 (8), relied on. [p. 244, col. -2.] 


A. from the judgment and order of 


Mr. Justice Gentle, dated September 9, 
` 1938, 


Messrs. B. Sitarama Rao and K. Vittal 
Rao, for the Appellants, 


` Mr. Thyagarajan for Mr. S. V. Shenot and 
Mr, K. R. Sheoni, for the Respondents. 


Leach, C. J.—The appellants. appeal 
against an order refusing to recognize 
them as secured creditors-of the Lakshmi 
‘Forest Co. Ltd, which “is now under 
. liquidation under an order: for compulsory 
Winding up. On September 3, 1832, by 
‘a registered deed the appellants conveyed 
to. the Company certain lands in the 
Village of Shedimane, South Kanara District 


ras 
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and assigned the benefit of a mortgage-decree 
which they had obtained in the Court of 
the Subordinate Judge of South Kanara. 
The consideration was Rs. 80,000, payable 
in ‘instalments. The. deed purported to 
charge both the immovable property and 
the mortgageedecree for the due payment 
of the balance of the consideration. It 
was also provided thatthe vendors should 
remit a sum of Rs. 10,000 if the Company 
should pay the balance falling due before 
April 1, 1933, with interest from June 30, 
1932. The right to rank as secured creditors 
was challenged by the liquidator, and the 
appellants took out a Judge’ summons 
for a declaration that under the general 
law and also under the provisions of the 
deed: they were secured creditors in 
respect of the moneys remaining due 
to them under the deed. The dead had 
not been registered in accordance with. 
the provisions of s. 109, Companies Act, 
1913, and was therefore clearly void against 
the liquidator and any creditor of the 
Company if put forward as embodying a 
charge. The appellants however claimed 
that they were entitled to rank”as secured 
creditors by reason ofthe lien given to an 
unpaid vendor by s, 55(4),T.P. Act. This 
claim was disallowed by Gentle, J, The learn 
ed Judge held that they were not entitled to 
the statutory lien because the deed of conveye . 
ance contained a contract contrary to the 
provisions of s. 50 (4) in that it created withe 
out any allocation’a charge on both movable 
and immovable property and under the“ 
section the appellants could oaly claim a 
lien in respect of immovable property. The 
appellants challenge the devision of the 
learned Judge on three grounds, In the 


‘first place it is said that the mortgageedecree 


is not movable property, but immovable 


. property. Secondly it is said that the cone 


veyance did not in law effect any charge, 
In the third place itis said that even if 
the decree be regarded as movable property 
the appellants are entitled to a lien as 
equity had extended the principle of the 
vendor's lien to movable property of this 
description. i 
Before the amendment of s, 17, Reg. 
Act, there was a conflict of opinion whe- 
ther a mortgage-decree could be regarded 
as movable or immovable property. In 
Gopal Narain v. Trimbak Sadashiv (1), the 
Bombay High Oourt held that tne assiga- 
ment of a mortgage-decree required registra- 
tion, The Calcutta and the Allahabad High 
Courts expressed opinions to the contrary: 
(1) 1B 267: - 


a 


s. 17, Reg. Act, an assignment 
‘mortgagerdecree is placed in the same 
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see- Gous. Mohammad v..Khawas Ali Khan 
(2), Batjnath.Lohea v, PLinoyendra Nath 
Palit (3), Ram Ratan v. Jogesh Chandra 
(4}, Abdul: Majid v. Mohammad Faizullah 
(5), Ahmad Khan v Abdul Rahman. Khan 
(6) and Mumtaz Ahmad-v. Sri: Ram (7). 
This controversy - has) been decided: in 
favour:of-the Bombay view by the. addition 
made-to the,provisions of s;. 17%, Reg. Act, 
by s.. 10;: F, P.. (Amendment): Supplementary 
Act, 1929; which:came: into force.onf April 1, 
1930; That Act added cl. (e):to sub-s.(]) 
of -s. 17, Reg: Acb, The clause reads. as 
followsa:. 

“Non-testimentary instruments transferring or 


assigning any. decree, order of a Court or any award 
when such decree or order or award purports or 


operates to create;:declare, assign, limit or extin- 


guish, whether in. present or in future, any right, 


title or- interest, whether. vested or contingent, of. 


the; value of one hundred rupees and upwards, to 
or in immovable property.” 


The wording here follows that used in 
cl. (b). It has been argued by’ Mr. Thya- 
garajan on behalf of respondent No. 2 
that the Court is not justified in regarding 
a mortgage-decree as immovable property 
by- reason .of the addition of cl. (e) to 
the section. He says that there-has been 
no amendment: of the definition of immov- 
able property to be-found in s. 3 (25), 
General Clauses Act, and in s. 2 (6), Reg, 
Act; and the considerations which weigh- 


.ed with the Calcutta and the Allahabad 
‘High Courts still apply.. -As Ihave already 


indicated, I am unable to accept the argu- 
ment. By virtue of the amendment of 
of a 


category as instruments falling within 
cl, (6), and admittedly such instruments 
must be regarded as immovable property, 
When a final ‘mortgage-decree has been 
passed the document declaring the morte 
gagee’s rights in the mortgaged property 
is the decree itselfand not the mortgage- 
deed. The decree gives the mortgagee 
something more than the deed. It finally 
establishes, the mortgagee’s right to have 
the property sold and directs that it be sold. 
The Oivil P. O., contains a form for the 
drawing up of a final mottgage-decree and 
unless the Legislature regarded the decree 


to be drawn up in accordance with such 


formas operating to declare the mortgagee's 
rights in the: mortgaged’ property the amends 


(2) 23 © 450.. 
(3).6 8 W N 5. 
(4) 120 W N6825.. 
(5) 13 A 89. 
(6) 26- A 603, l 
. (7) 35 & 524; 21 Ind. Oas. 462; 11 A L J-815, 
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ment of the section would beidle. For the 
reasons indicated I hold that a mortgage- 
decree must be regarded as immovable 
property. 

l am--also unable to share the opinion 
of the learned Judge that the convey- 
ance of September 3,-1932 created a charge, 


‘either as regards the lands or as regards the 


mortgage-decree, Section 59; T: P. Act, 
requires a:‘mortgage-deed to be signed by 
the mortgagor, attested by at least two 
witnesses, and registered. Section 100 
provides that where immovable property of 
one person. is by act of parties or operation 
of law made security, for the payment 
of money to snother and the transaction 
does not amount. to: a:morigage the latter 
person is said to have a charge. on: the 
property and all the provisions “hereinbefore 


‘contained™ which. apply::to a: simple-:mort- 


gage‘shall, so far as-may:be apply to--such 


‘charge.” In Viswanadhan v. M.S. Meénon 


(8), a..Bench of which. I’ was -a; member, 
heldithat: the words-‘‘so- far as may-be': had 


‘not: the effect of taking ‘s, 59 out-of the 


‘purview of s..100. Unless given ‘by statute 
a. charge.on immovable property can only be 
created: by-a-registered: instrument, executed 
by the. person: creating- the: charge’: and . 
attested ‘by at least two- witnesses: In thé 


present, case. the. Company was. not. a 


party to. the deed of:conveyance andas.it-has 
not created a charge by another ‘instrument 
there is in law no chargeat'all.: The-mére 
fact, thatthe. parties regarded.the properties 


‘mentioned:in the deed. as. being, subject to:a 


charge would not, by reason: of: the:provie 
sions of' as, 59*and 100 operate: to creaté-a 
charge in. law. In these circumstances, it 
cannot,. in: my: opinion,. be said: that: tho 
parties: had- entered-:into a contract: which 
deprived’ the appellants of ‘the’ lien*’undér 
s. 55 (4), T. P. Act, 

The appellants’ contention that equity 
has extended the principle of the vendor's 
lien to movable property of certain.-dése 
criptions is based on the judgments, in 
Mycock v. Beaston (9), Coliins v. Collins (10), 
In re Albert Life Assurance Co; Ex parte 
Western Life Assurance Co, Society: (11), 
Davies v. Thomas (12) and In re Stucley’; 

(8)'1 L R (1939) Mad. 199; 183. Ind. Oas.-639;:A:-I R 
1939. Mad. 202; (193971 M L J 185; 48 L W 952;(1938) 
M.W-N 1286; 12 R'M 352, 

9) (1880) 13 Ch. D 384; 49 LJ Ob, 127; 28 W R 


„80 (1862) 31: Beav, 346; 135 R R 461; 54ER 
(11)(1871) 11 Eq. 164; 40 L J Oh, 166; 23 L T 726; 
19'W R 321. 
(12) (1900) 2 Oh, 462; 69 L JCh, 643; 83 L T 11;-49 
W- R 6b.” Tas 
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Stucley v. Kekewich (13%, but holding, as 
I.do, that a mortgage decree drawn :up 
in-the ordinary form must now be regarded 
as immovable property and that the deed 
of September 3, 1932 did not operate to 
deprive the appellants of ‘their statutory 
lien under s. 55 (4), T. P. Act, itis. not neces. 
sary to consider whether ‘this argument 
is well-founded, and if wellfounded the 


principle could be applied in India having. 
regard to the provisions of the Sale of. 


Goods- Act. The appeal succeeds on the 
first two points and consequently there will 
be'a declaration in favour.of the appellants 
that they are entitled to a chargeon the 
property conveyed for the balance of the 
purchase money. The appellants are..also 
entitled to their costs, which -will be paid 
out of the assets of the Company, -Thè Court 
has been informed that in other proceedings 
a creditor is claiming priority over the 
appellants, but this ‘matter is not now 
before us and therefore cannot be inquired 
into, ‘To avoid any misunderstanding, I 
will however .add that our decision is 


entirely without prejudice to any claim to 


~~" 


priority. 

'Patanjali:Sastrl, J.—The main question 
argued in this appeal is whether a final 
decree for sale obtained in -a ‘suit brought 
to enforce a simple mortgage of immovable 
property is to be regarded as immovable 
property for the purposes of Ohap, III, T. P, 


Act, relating to sale of immovable property.” 


The facts giving rise to the question have 
been fully set out in the judgment of my 
Lord the Chief Justice and itis unnecessary 
to, recapitulate them here. The T.P. Act, does 
not define the term ‘immovable property’ 
except negatively by excluding standing 
timber, growing crops and grass, The 
General Clauses Act (X of 1897) contains a 
‘definition in s.3(25) which is applicable 
to,the T. P. Act. There is also a defini- 
tion-in s. 2 (6), Reg. Act, for the pur- 
poses of that Act. According to both these 
definitions so far as they are material to 
the present discussion, immovable pro- 
perty includes lands and benefits to arise 
out of land. We then:have the definition 
of ‘mortgage’ in s, 58, T. P. Act, as the 
transfer of an interest-in specific immovable 


property for the purpose of securing pay- 68 


ment of. money advanced, ete. This interest 
in the case of a simple mortgage consists 
of course in the right to bring the morte 
gaged:property to sale ‘for the ‘realization 
of.the,debt. A.simple mortgage ‘nas thus 

(13): (4908),1 Oh.67; 75:L-J Ob. 58; 93 L'T 718: 64° W 
R 256; 22 T L R33, - ea ae 
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a dual character. It is:a'debt-with a right 
to be recouped ‘from the sale ‘proceeds of 
specific immovable property. 

_ Now, it has been held in‘ this Court, have 
ing regard tothese definitions that a debt. 
secured -by hypothecation of land is immov- 
able .property for the purposes of ss. 54, 
55 (2) and 123, T. P. Act. See Official 
Receiver, Trichinopoly ‘v. Lakshman Iyer 
(14),.Balagurumurthi Chetti v. Ramakrishna 
Chetti (15) and Perumal Ammal v. Perumal 
Naicker (16) and this position appears to 
have been accepted by their Lordships of 
the Privy Council in the recent decision in 
Fanny Skinner v, Bank of Upper India Ltd., 
(17), where it was held ‘that an assigament 
of a simple mortgage was of no effect as 
a transfer of the: security by reason of:none 
registration. But the question in -what 
category a final decree for sale obtainéd on 
a simple mortgage has to be placed has not 
been. the subject of idecision in this Oourt, 
though there are ‘conflicting decisions on 
the point in some of the other High Courts 
in India. Before referring to these decisions 
which. are ‘not however ‘binding on this 
Court though, of course, they are -entitled 
to great.waight, it ia desirable, 'in -my opis: 
nion, to consider the . question.on -principle. 
Prima facie, ifta simple mortgage is to be 
treated as.an interest in land or as-a' benefit 
arising out of land and thus coming within 
the definition of immovable property, there 
ssems to be no valid reason why a decree 
directing the enforcement of sich mortgage ` 
should be regarded anytheless as ‘immov- 
able property. Before the ‘decree, the 
mortgagee Lad the right to bring the.mort- 
gaged property to sale through. Court for 
the ‘payment of his debt, or he could give 
up the security and sue for mere recovery 
of the debt. After the decree ‘however he 
can no longer seek to recover the debt apart 
from realizing the security and, unless the 
security proves insufficient on actual rea- 
lization, tis only right having regard -to 
the provisions of the Civil P. O. in that be-’ 
half, is to bring the mortgaged property 
to sale in execution of the decree. Thus, 
the decree does not in any way ‘affect the 


-Mortgagee’s interestin the mortgaged pro- 
perty which still remains in him in ‘full 


(14) 41 M LJ2453; 68 Ind Oas. 752; AI R1921 Mad. 


1, 
(15) 41 M L J267; 69 Ind. Das. 473;-A I R 1921 Mad, 
277; 14 L W 191; (1921) M@WN-602 

(16)-44 M 196: 61 Ind. Oas. -461;°A I R-1921' Mad. 
137: 40M LJ 35:13 LW -69;(1921)-MW N 5. 
(17),57 A 314; 155 Ind. Oas. 743; A I R1935 B O 


"108; 621 A 115; 7 R P 0214;39 O W N 834;, (1935) 
M W726; 1935 O W N 711;.42 LW 172;'69 WLI 
. 2158; 37 Bom, L R 625; 61 OL J 477-(P O} ` 
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force, and indeed his remedy is now con- 
fined to a realization of that interest, the 
mortgage debt being, to that extent, de- 
prived of its dual character. It is thus 
clear that the decree only marks a stage 
in the process of realizing the security and 
the only change effected by it in the 
position of the mortgagee is to effectuate 
the benefit arising to him out of the 
land, the subject of the mortgage, by bring- 
ing it one step—and that an important 
step—nearer realization. It is therefore 
difficult to see on principle why a final 
decree for sale should be relegated to a dif- 
ferent category of property from the mort- 
gage itself on which it is based. 

Turning now to the decided cases, we 
find that the High Courts at Bombay, 
Allababad and Caleutta have had occasion 
‘to ecnsider this point. The earliest case 
in Bombay is Harigovind Joshi v Rama- 
chandra Pandurang (18), where speaking 
ofa Court sale of a mortgage decree, the 
learned Judges observed that what was 
purchased 

“was not a mere paper on which the decree was 
written but the interest in immovable property which 
was recoverable under that decree and such interest 


must be regarded as immovable property within the 
meaning ofs, 259, Civil P. C. 


.In a later case in Gopal Narain v. Trim. 


bak Sadashiv (1), the same view was taken 
and it was held that an assignment of a 
mortgage decree was compulsorily regist- 
rable. The Oaleutta High Court in the 
earlier case Kooblal Chowdhury v, Nittya- 
nand Singh (19), held that an un- 
registered deed of assignment of a 
mortgage decree was defective so far as 
it related to the mortgage lien on the 
property, Ina later case, Gous Mohammad 
v. Khawas Ali Khan (2%, however that 
Court adopted the view that s. 17 (b) 
Reg. Act, does not apply to a deed of 
assignment of a mortgage decree as it could 
not be said to beimmovable property with- 
in the definition contained in that Act. There 
is no reference to the earlier decision of 
the same Oourt and the learned Judges 
do not refer to the definition of a mortgage 
ing. $8, T. P. Act,as involving the trans- 
fer of an interest in specific immovable 
property. In astill later decision reported 
in Baijnath Lohea v Binoyendra Nath 
Palit (3), the question arose whether a 
mortgage decree was immovable property 
for the purpose of O. XXI, r, 90, Oivil P. 
C., when a Court sale of such a decree was 
sough to be set aside under that provision. 


(18) 9 BÉ O R64, 
(19) $ 0839; 12 O L R 393, 
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In this case, the definition of immovable pro- 
perty in the General Clauses Act was referred 
to, and it was held that a mortgage decree 
did not come within that definition. Here 
again the earlier decision of the same Court 
in Kooblal Chowdhury v, Nittyanand 
Singh (19), was not referred to. In the 
Allahabad High Court the treatment of the 
subject followed more or less the same 
course. In the earliest case in Bhawani 
Koer v. Gulab Rat (20) the question arose 
whether the sale of a mortgage decree was 
a sale of movable property within the 
meaning of s. 252, Oivil P. O., which pros 
vided that no irregularity in the sale of 
movable property under an execution shall- 
Vitiute the sale and it was held to be a 
sale of an interest in immovable property. 
In Abdul Majid v. Mohammad Faizullah 
(5), however the Court held that a deed of 
assignment of a mortgage decree did not 
come within the mischief of s, 49, Reg. 
Act, as it could not be regarded as im=- 
movable property. In the two later cases 
in Ahmad Khan v. Abdul Rahman Khan 
(6), and Mumtaz Ahmad v. Sri Ram (7), 
the decision in Abdul Majid v. Mohamad 
Faizullah (5) was followed. In none -of 
these cases was any reference made to the 
earlier decision of the same Court in Bha- 
wani Koer Vv. Gulab Rai (20). 


In this state of the authorities, the Legis. 
lature added cl. (e) to 5.17 (D, Reg. Act, 
by s. 10, T. P. (Amendment) Supplementary 
Act, 1929, thereby making compulsorily re-. 
gistrable instruments transferring or assign- 
ing any decree or order of Court when such 
decree or order purports or operate to create, 
deciare, assign, limit or extinguish any 
right, title or interest of the value of 
Rs, 100 and upwards to or in immovable 
property. It is clearto my mind that the 


Object of this amendment was to affirm 


the Bombay view and supersede the Cal- 
cutte and Allahabad decisions referred to 
above holding the contrary. It is however 
urged that this newly added clause would 
not apply to mortgage decrees as the 
words, “purports or operates to create, 
declare etc.’ must, in view of the Privy 
Council decision in Bhageshwart Charan 
Singh v. Jagarnath Kuert, (21) be con- 
strued to mean, “in itself purports or 
operates to create, declare etc.” whereas 


0) 1 A 348. : 
(21) 11 Pat. 272; 136 Ind. Oas. 798; A I R 1932 
55; 591 A130; 9 0 W N 43;36 O WN 250; 35 
217; (1932) AL J186; 55 CL J138; 62 M'L J 296; 
34 Bom, L R 463; Ind, Rul, (1932) PO 142; 13 P 


_279; (1932) M W N 660 (P O). 
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a mortgage decree merely declares a pre- 
existing right, i.e., the mortgage right of 
the decree-holder. I think that this argu- 
ment proceeds on a misapprehension of 
their Lordships’ decision in the case refer- 
red to above. The distinction which their 
Lordships had in mind isthe one between 
a mere recital of title as a fact and some 
thing which in itself creates a title, A 
reference to the passage from the judg- 
ment of West, J. In Sakharam Krishnajt 
v. Madan Krishnajt, (22) which their Lord- 
ships quote with approval would make 
their meaning still mcre clear. Ths learned 
Judge there says: 

“There (i. e, in s.17) ‘declare’ is placed along 
with ‘oreate, assign, limit or extinguish a right, 
title or interest’ and these words imply a definate 
change of legal relation to the property by an 
expression of will embodied in the document re- 
ferred to. I think this is equally the case with 
the word ‘declare’. It implies a declaration of will; 
not amere statement of fact.” 


A mortgage decree does not merely recite 
the pre-existing mortgage right. By its own 
force, it declares, even ifit does not create, the 
decree-holder's right to have’ the property 
sold through the machinery of the Gourt 


for the realization of his debt without any- 


further impediment. It embodies the ex- 
pression of the Court’s will that a definite 
change of the legal relation of the mort- 
gagor to the property should forthwith 
be brought about by the property being 
sold in satisfaction of the decree. It 
seems to me, therefore, idle io contend 
that a decree stands on the same footing 
as adocument containing merely a recital 
of an existing right. In one sense, no 
doubt, a decree or order of Oourt does 
not ordinarily bring into existence any 
right which did not already vest in one 
of the parties litigant ; and to insist that it 
should do so in order to come within cl. (e) of 
8. 17 would be to render-that provision 
almost > nugatory. The assignment of a 
mortgage decree thus falls within s. 17 
(1) (e), and must now be regarded as 
compulsorily registrable on the footing, 
clearly, that such a decree represents an 
interest in immovable property. It fol- 
lows that much of the reasoning un- 
derlying the decisions of the Allahabad and 
Calcutta High Courts holding that a mort- 
gage decree cannot be regarded as im- 
movable property falls to the ground and 
I-cannot, therefore, regard them useful pre- 
cedents on the question now under con 
sideration. 

For the above reasons, Iam of opinion 


(22) 5 B 232. Ç POS 
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that a final decree forsale on a simple 
mortgage must be regarded as immovable 
property for the purposes of Chap. III, T. 
P, Act. On the other questions argued at 
the Bar, I agree in the conclusions of my 
Lord and have nothing material to add. 


N.-B. Appeal allowed. 


en ei 


NAGPUR HIGH COURT 
Second Appeal No. 462 of 1937 
November 27, 1939 
Nryoat, J. 
DATTU RAMJI MALI—DEFANDANT — 
APPRLLANT -` 
 VETEUB , 
WAMAN DAMODHAR ANp oTJgRS— 
PLAT NTIRRS— RESPONDENTS 

C. P. Tenancy Act (IX of 1898), a. 89—Surrendar 
Surrender by person of his tenant-right though not 
in possession of holding—Validity. 

The surrender of a holding properly understood 
signifies the relinquishment of the tenant-right in 
favour of the landlord as affecting the parcel of 
land which isthe subject-matter of the contract of 
tenancy. Surrender signifies the merger of; the 
tenant-right in the proprietary right so as to 
convert the tenancy holding into the landlord's 
Khudkasht.. The tenant-right which means the right 
to cultivate the land is distinct from actual cultiva- 
tion just as title is from possession. Delivery of 
possession is not a necessary ingredient of a 
validity of a transfer of title or any kind of right 
recognised by law. A fortiori, a relinquishment of 
a right to be valid need not be accompanied by 
delivery of possession. There is nothing in law to 
preclude the tenant from relinquishing his tenant- 
right becaues he ie out of possession. So long as 
he has the tenant-right, the holding is hie and the 
relinguishment of the tenant-right must mean 
relinquishment of the holding. The land may be 
in possession of a trespasser but the “holding 
remains with the rightful tenant. Ramdayal v, 
Gulabia (4), referred to 122 Ind. Oas. 259 (1), held 
overruled in 186 Ind. Oas. 731 (2). 

A. from the appellate decree of the 
Court of the Fourth Additional District 
Judge, Nagpur, dated March 31, 1937. 


Mr. D. T. Mangalmoorti, for the Appel- 


‘Mr. R. N. Padhye, ior the Respondents, 


udgment.—This is a second appeal 
re ae concurring judgment of the 4th 
Additional Diatrict Judge, Nagpur, in Civil 
Appeal No. 104-A of 1936, decided on March 

’ 37. 
athe suit relates to occupancy fields Nos, 
15. 18 and 54/3 situate at Mauza Fetri, 
Tahsil and District Nagpur, They were 
originally held by one Sonba who died in 
1922. On his death they devolved on his 
two widows Mst, Bhivra and Mst, - Saloo, 


` Bhivra died in 1923 and Mst. Saloo became - 
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the sole tenant of these fields, She died 
in March 1935 survived by Mahadeo the 
Son of her deceased daughter Gahani., 
After her death, Mahadeo, on July 9, 1935 
surrendered the fields to the malguzar 
Raghunath Rao, the predecessor-in-title of 


the respondents by a registered instrument. . 


When the mulguzar went to take possession 
the defendant (appellant) Dattu asserted 
that he was the tenant and resisted the 
taking of possession. Dattu claimed the 
holdings as being the adopted son of Sonba, 
the original tenant, and that he had been 
recognised as tenant 
Both these pleas weré negatived in the two 
Courts below. Dattu had raised one more 
contention which “was that as Mahadeo 
was not in. actual .possession of the hold- 
ings he could not validly surrender the 
tenancy-right. This plea also failed in the 
Courts below. a 

Before commencing the discussion of the 
point of Jaw put forward on behalf of the 
appellant it is pertinent to note that the 
defendant -Dattu was, like his father, 
managing the cultivation on behalf of Msi. 
Baloo. ` His jural relation to Saloo was that 
of an agent. His possession therefore 
became adverse on Saloo’s death in March 


- 1935. . 


The question is whether Mahadeo, not 
being in actual possession of the holdings 
on July.9, 1935 was not competent to surren- 
der the holdings. It is contended that the 
surrender of tenancy-rights to be effective, 
the tenant must have’ entered upon the 
holding and have held an estate in possess 
sion, Reference is made to Goura v. Shri- 
yam (1) in which on the authority of the 
Jaw enunciated in para. 767, Halsbury's 
Laws of England, Vol. XVIII (1st Edition) 
it was beld that acceptance of the ten ancy 
by tke heir on whom the same devolves 
by descent is essential for the relation of 
Jandlord and tenant. The view taken in 
Goura v, Shriram (1) did not commend 
itself to a Full Bench of this Ocurt inPunja- 
ram Jagoba Teli v, Ramu Chintoo Gond (2) 
for the reason that the doctrine of interesse 
termini bad been abolished in England by 
s. 149 of the Lawof Property Act, 1925, 
and it could not be made the basis for the 
decision in 1929 of the case reported 
in Goura v. Shriram (1): see Razia Begam 
v. Muhammad Daud (3). 

(1) 25 NLRI19F; 122 Jnd. Cas, 59; A I R1930 
TH 186 Ina. Caa S1, A PE dD g 

»L. as, ; : 

934 (FB). ; 40 Nag 49:12 RM 

Aa 6 Pat 94; 96 Ind. Cas. 5&8 A IR 1656 Pat 
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It is contended that inasmuch as s. 89 
of the ©. P. Tenancy Act speaks ofa sur- 
render of a holding, it must follow that 
there can be no surrender unless the tenant 
isin actual possession of the land. This 
is bnat another form of the same argument 
a8 has been considered above. -A holding 
does not mean merely land but also 
includes the contractual rights of the 
tenant, A holding is a parcel of land 
which is held under one lease or one set 
of conditions (s. 2 ofthe O. P. Tenancy Act.) 
It denotes an extent of land which is the 
subject-matter of the contract of lease. 
The jural relation between the landlord 
andthe tenant is primarily governed ‘by 
the contract of lease and that contract is 
personal,- although it .gives rise to an- 
interest ‘in the land, This relation origi» 
nates in contract which is terminable. by 
the relinquishment of such rights asthe. 
tenant acquires under the contract. The 
surrender of a holding properly understood 
signifies the relinguishment ofthe tenant 
right in favour of the landlord as affecting 
the parcel of land which is the subjecte 
matter of the contract of tenancy. As 
explained in Ramdayal v. Gulabia Bai (4) 
surrender signifies the merger of the tenante 
right in the proprietary right so as to cons 
vert the tenancy holding into the landlord's 
khudkasht, The tenant-right which means 
the right to cultivate the land is distinct 
from actual cultivation just as title is from 
possession. Delivery of posseSsion is not 
a necessary ingredient of @ validity of a 
transfer of title or any kind of right 
recognised by law, A forttori, a relinquish- 
ment of aright to be valid need not be - 
accompanied by delivery of possession. 
Similarly aright may devolve on an heir 
notwithstanding that the subject-matter 
ofthe right isin the possession of @ tres- 
passer. Section ll of the O. P. Tenancy 
Act says that the interest of an occupancy 
tenant shall on his death pass by inheri- 
tance in accordance with her personal Jaw. 
The interest of the tenant signifies the 
holding, that is to say that the parcel of 
land which is held under one lease. The 
interest will devolve on the heir even 
though the propositus is not in actual 
possession at his death, provided of course 
that the interest is not extinguished by 
adverse possession. If an interest in pro- 
perty can devolve on the heir even though 
unaccompanied by possession, there is no 
reason why it cannot be transferred or 
relinguished unaccompanied by possession. 

(4) 4 NLR 120. | 
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As between an excluded or dispossessed 
tenant and the trespasser the former bas 
the tenant-right which means an interest 
in the holding. The surrender, like transe 
fer, operates on this rigot or interest 
irrespective of possession. The tenant- 
Tight, viz., the right to cultivate reverts to 
the Jandlord who thereby becomes entitled 
to eject the trespasser. There is nothing 
in lawto preclude the tenant from relin» 
quishing his tenant-right because he is 
out of possession. So long as he has the 
tenanteright, the holding is his and the 
relinquishment of the tenant-right must 
mean relinquishment of the holding, The 
land may bein possession of a trespasser 
but the “holding” remains with the rightful 
tenant, 

Reference is made tos, 26 of the Ben. 
Ten. Act and tos. 35o0f the Agra Ten. Act. 
It is unnecessary to discuss those enact- 
ments as they are not helpful in the cone 
struction of the Tenancy Lawin force in 
this Province. | 

The appeal is dismissed with costs. 


8. Appeal dismissed. 


ee ome 
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‘ALLAHABAD HIGH COURT 
Second Appeal No. 752 of 1936 
January 4, 1939 
EQBAL Anman AND, Bagpat, JJ, 
BANGALI MAL—PLAINTIEF—APPRLLANT 

VETSUS l 
BANSIDHAR AND aNotapr—DgpenpaNts— 


RESPONDENTS 

U. P. Agriculturists’ Relief Act (XXVII of 1934), 
8. 2, Proviso, ss. 3,30—Joint Hindu family — Each 
member, if can apply for relief under s. 30 — Father 
and son executing morigage — Father alone entered 
tm revenue papers as proprietor—Suit on mortgage— 
Father if entitled to relief under s8. 30 and 3—Benefit, 
if can be extended to son. 

Explanation 2, sub-s. 2,9. 2 of the ÙU. P. Agri. 
Relief Act, makes it clear that each member of a 
joint Hindu family cannot claim the benefits conferred 
by s. 5 of the Act, or by s. 30 which is one of the 
sectionsin Chap. IV. For the purposes of applica- 
tions under s, 30 the person recorded as owner or the 
person paying revenue, etc, is the only person who can 
apply. Normally such a pereon in a joint-Hindu 
family would be the karta. 172 Ind, Cas. 951 (D, 
relied on, 

Father and son who were members of a joint Hindu 
family executed a mortgage. The family possessed 
ancestral property, the revenue of which did not 
exceed Rs. 1,000. Inthe revenue papers the father 
alone was recorded as proprietor. It was contended 
by both the father and the aon, in a suit against them 
on the mortgage that they were entitled to instalments 
and reduction of interest : 


Held, thatthe Proviso applied only to those cages - 


where an agriculturist joins a non-agricultnrist in 
any transaction ofloan. The son could not be regard- 
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ed as non-agriculturist so as to invite the application 
ofthe proviso, Consequently the father in joining 
the son in executing the mortgage could not be said 
to. have forfeited his right to claim relief under ss, 3 


and 30. 
Held, also -that the benefits under ss. 3 and 30 
could also be extended to the son. 


S. A. from the decision of the Additional 
Sub-Judge, Agra, dated January 14, 1936. 

Messrs, Baleshwart Prasad and Gopal 
Behari, for the Appellant. 


‘Mr. S. Munir Ahmad, for the Respondents, 


‘Iqbal Ahmad,J.—This is a plaintiff's 
appeal and arises out of a suit for sale on 
a mortgage dated August 23, 1929. The 
mortgage was executed by Bansidhar and 
his son Oheddi Lal who are members of a 
joint Hindu family, Bansidhar and Cheddi 
Lal contested the suit inter alia on the 
allegation that both of them were agricul- 
turists and were entitled to the benefit of 
the provisions of ss. 3 and 30, U. P. Agri, 
Relief Act (Act XXVII of 1934). They 
prayed that the rate of interest be re- 
duced and the decretal amount be made 
payable by instalments, This prayer of the 
defendants was accepted by the trial Court 
and that Court reduced the interest and 
also granted certain instalments, On appeal 
by the plaintif, the lower Appellate Court - 
affirmed the decision of the trial Court. 
The plaintiff has come up in appeal to this 
Court and itis argued on his behalf that 
in view of the provisions of Expl. 2 to 
subes, (2), 5. 2 of the Act the Courts below 
were wrong in granting instalments and in 
reducing the rate of interest. In support of 
this contention reliance is further placed 
on one of the provisions to s. 2 which runs 
as follows: 

“Provided further that if a non-agriculturist joins 
with an agriculturist in any. transaction of loan, save 
for the purpose of adding his name as security, the 
agriculturist shall not be considered as such for the 
purpose of that. transaction,” 


-Explanation 2 provides that 

“in the case of members of a joint Hindu family 
»...each member .... shall be considered to be 
an agriculturist for the purposes of Chaps. II (except 
ss. 3,4, 5 and 8), 3 and 6, whose share or interest 
in revenue, local rate or rent....as the case 
may be, does not respectively exceed the aforesaid 
limits.” 

In the present case it has been found by 
both the Courts below that the joint family 
of the defendants is possessed of ancestral 
zamindari property, the revenue of which 
does not exceed Rs. 1,000. But the name of 
Bansidhar alone. who is the karta of the 
family, is recorded in the revenue papers 
and Gheddi Lal’s name is not recorded asa 
proprietor in those papers, In view of the 
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provisions of Expl. 2, it 18 contended 
that Cheddi Lal could not be considered to 
be an agriculturist for the purposes of ss. 3 
and 30 of the Act, and itis therefore urged 
that he must be deemed to be a non-agri- 
culturist and as Bansidhar joined with 
Cheddi Lal in the execution of the mort- 
gage the Proviso quoted above applied to 
this case, In our:judgment, there is no 
force in this contention. The Proviso applies 
only to those cases where an agriculturist 
joins a non-agriculturist in any transaction 
of loan. Cheddi Lal could not, in view of 
Expl. 2, be regarded as a noneagricul- 
turist for all purposes, He could not there- 
fore be held to be a non-agriculturist so 
as to invite the application of the proviso 
referred to above, That being so, Bansidhar 
by joining Cheddi Lalin the execution of 
the mortgage did nct forfeit the right to 
the relief to which he was entitled by the 
provisions of the Act. The learned Counsel 
for the appellant relied on the decision in 
Allahabad Bank, Ltd., Meerut v. Prakash 
Nath (1), in support of the contention re- 
ferred to above. In that case it was held 
that if a person is recorded as holding 
certain property or if the revenue papers 
show that a certain person actually pays 
land revenue, etc, then he is the person 
who is prima facie an “agriculturist” within 
the meaning of sub-s. (2) of s. 2 of the 
Act. It was further held in that case that 
Expl. 2, sub-s. 2, s. 2 of the Act makes 
it clear that each member ofa joint Hindu 
family cannct claim the benefits conferred 
by s. 5 of the Act, or by s. 30 which is one 
of the sections in Chap, IV, because s. 5 
and Chap. IV, are expressly excluded in this 
Explanation. The learned Judges after 
making these observations ruled that. 

“for the purposes of applications under s. 5 or 
. applications under Chap. IV, the person recorded as 
owner or the person paying revenue, etc,, is the only 


person who can apply. Normally such a person in a 
joint Hindu family would bs the karta.” 


It is clear from the observations just 
quoted that a karta of a joint Hindu family 
is entitled to apply for the benefit conferred 
by s.3 and s., 30 of the Act. In the case 
before us, Bansidhar had applied for relief 
under thcse sections in his written state- 
ment. The Courts below were therefore 
right in granting instalments and in reduc- 
ing the rate of interest. It was argued that 
as Oheddi Lal could not be deemed to be 
an agriculturist for the purposes of ss. 3 and 
30, the decree for the full amount claimed 


(1) (1937) AL J 970; 172 Ind. Oas. 951; A IR 1938 


All, 12; IL R (1938) All, 19; 1937 R D 534: 10R A 444; 
1038 AL RSD. se = á 
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should bave been passed: against him, We 
are unable to agree with this contention. 
On an application being made by Bansidhar 
the Court was competent to extend the 
benefit of ss. 3 and 30 to both the defene 
dants who are members of a joint Hindu 
family. In our judgment, there is no force 
in this appeal. It is accordingly dismissed 
with costs. 
D. Appeal dismissed. 


BOMBAY HIGH COURT 
Suit No. 1915 of 1938 
Kania, d. 
WESTERN ELEOTRIO Oo,,-Lrp.— 
PLAINTIFFS 
LeTsus 
KAILAS CHAND—Dergnpant No.1. - 

Civil Procedure Code (Act V of 1908),0, XXIII, 
r. 3—“Lawful agreement’, scope — Agreement void 
on face of it, if excluded — Enquiry, whether neces- 
sary. 

The term “lawful agreement” as used in O, XXIII, 
r. 3, Civil P. O., excludes not only unlawful agree- 
ments 4.¢,the object or consideration for which is 
unlawfulas defined in the Contract Act, but all 
agreements which on the face of them are void and 
therefore will not be enforced by the Court. For 
this purpose, no inquiry is necessary because the 
terms of the agreement themselves willshow the 
defect. The Court therefore has to consider whether 
on the face of the agreement it is lawful or not. Word 
“lawful” is not wide enoughto include an inquiry 
whether the agreement is voidable at the instance of 
one party. 110 Ind, Cas. 573 (1) and 154 Ind. Oas. 746 
(2), commented upon. 


Mr. C. K. Daphtary, for the Plaintiffs. 


Mr. M. C. Setaivad, Advocate-General- 
for Defendant No. 1. 


Judgment.—This is a motion for re- 
cording a compromise. The terms of the 
compromise, which are reduced to writing, 
are not disputed. They are found in two 
letters which are annexed to the affidavit 
filed in support of the motion. On behalf 
of the plaintiffs, who oppose this applicae 
tion, it is urgedthat their consent was 
obtained on a representation that the 
Northern India Development Corporation 
Ltd., who were to pass a writing under 
the agreed terms promising to pay Rs. 6,500 
to the plaintiffs by monthly instalments of 
Rs. 200 and Rs. 300, was in a sound fnan- 
cial condition. Itis alleged that that ree 
presentation was false to the knowledge of 
the agent of the defendants who came to 
effect the compromise. It is alleged that 
the Oorporation held a meeting in the mid- 
dle of April 1939 and passed a resolution 
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to.gointo yoluntary liquidation, The com- 
pany later on has been ordered to be wound 
up subject to the supervision of the Court. 
Having regard tothe short period within 
which the company went into liquidation it 
is contended that the representation was 
false to the knowledge of the agent and 
therefore the compromise is voidable at the 
instance ofthe plaintiffs. The alleged re- 
presentation is denied. The dispute is whe- 
ther on this application the plaintiffs should 
be allowed to go into that question at all. 
The notice of motion to record the compro- 
mise is taken out under O. XXIII, r. 3, Civil 
P.C., which (omitting the words which are 
inapplicable) states that where it is proved 
to the satisfaction ofthe Court that a suit 


has been adjusted wholly or in part by any. 


lawful agreement or compromise, the Court 
shall order such agreement or compromise 
to be recorded and shall passa decree in 
accordance therewith so far as it relates to 
the suit. The words ofthat rule show that 
the Court has to be satistied on two points; 
first, that there was an agreement between 
the parties, and, secondly, that it was law- 
ful. The document put forward in the pre- 
sent case isnot disputed and the agreement 
is thus proved. The other question is whe- 
ther it islawful. On behalf of the defend- 
ants it is urged that “lawful” means "ace 
cording to law.” The ‘learned Advocate- 
General for the defendants in the course 
of the argument drew my attention to Qadri 
Jahan Begam v. Fazal Ahmad (1) and 
Husain Yar Beg v. Radha Kishan {z}. Ino 
those cases proceedings were adopted under 
O. XXIII, r.3 and the contention of the 
opponents was that the agreements were 
voidable by reason of facts extraneous to 
the terms of the agreements themselves The 
observations of the learned Judges in those 
cases show that an inquiry showing that 
the agreements were voidable is not within 


the purview of O. XXIII, r. 3. In the former. 


case it was observed as follows (pp 75l- 
52*) : 

t... the words ‘lawful’ in O. XXIII, r. 3, does 
not merely mean binding or enforceable......the word 
‘lawful’...refers to agreements which in their very 
terms or nature are not ‘unlawful,’ and may there. 
fore include agreements which are voidable at the 
option of one of the parties thereto because they have 
been brought about by undue influence, coercion or 
fraud.” 

With respect I am unable to accept the 
full meaning of the words used there. If an 


(1) 50-A 748; 110 Ind, Cas. 573; A I R 1998 All, 494; 
28 AL J 691, 
(2)57 A 426; 154 Ind, Cas. 746; A IR 1935 All. 137; 
A 


(1934) AL J 1183; 7R A 78 
` *Pages of 50 A.—(iid). 
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agreement put before the Court as a com- 
promise on the face of it was a wagering 
agreement and therefore void under s. 30, 
Contract Act, in my opinion, it will not be 
a lawful agreement because on the face of 
it ibis an agreement which the Court will 
not enforce, The provisions of O. XXIII, 
r.3, require the Court to record a lawful 
agreement and it has no option but to pass a 
decree in accordance with it. A compromise 
which is so put forward stands on the same 
footing a8 a contract between the parties. 
Ifat the ex parte hearing of a suit filed to 
enforce an agreement which on the face of 
it appeared to the Court to be’ void, I think 
the Court would refuse to pass a decree, 
to enforce that contract (sic). In the same 
way,ifa wagering agreement was put for- 
ward as a compromise to the suit, Isee no 
reason why the Oourt should not hold that 
itis nota lawful agreement and thus res 
frain from recording it or passing a decree 
in accordance with it, Therefore the term 
“lawful agreement” as used in O. XXIII, 
r. 3, excludes not only unlawful agreements, 
i. e. the object or consideration for which 
is unlawful as defined in the Contract Act, 
but all agreements which on the face of 
them are void and therefore will not be 
enforced by the Oourt, For this purpose, 
no inquiry is necessary because the terms 
of the agreement themselves will show the 
defect. ‘The Court therefore has to consider 
whether on the face of the agreement it is 
lawful or not asstated above. With that 
reservation I respectfully agree with the 
two Allahabad decisions -mentioned above, 
An application under O. XXIII, r. 3, is 
in the nature of an interlocutory proceed- 
ing, and normally,it will certainly be in- 
convenient to treat it as if it were a suit 
where all evidence which will make the 
agreement voidable by reason of the proe 
visions of the Contract Act will be led. But 
that will not be a sufficient answer to ree 
fuse to take into consideration the plea whee 
ther an agreement is voidable or not, That 
coniention must stand or fall by reason of 
the wording of O. XXIII, r.3. Iam uns 
able to construe the word “lawful” as wide 
-enough to include an inquiry whether the 
agreement is voidable at ‘the instance of 
one party. In my opinion, it includes only 
two classes of agreements : those which are 
unlawful and those which on their face are 
void and therefore not capable of being 
enforced, Under the circumstances bhe 
opposition fails. If the plaintiffs have any 
grievance in respect of the agreement their 
remedy is to file a suit to set aside the — 
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agreement and the decree, They are not 
prevented from doing so by this judgment. 
Tbe agreement which is contained in the 
letters of March 10 and 12, 1939, which are 
putin and marked No, 1 is recorded, and 
a decreeis passed in accordance therewith, 
Plaintifis to pay the costs of this motion and 
decree. 
S. Order accordingly. 


~ 


CALCUTTA HIGH COURT 
Matrimonial Suit No, 21 of 1938 
May 22, 1939 

. FEN, J: 3 
A. W. LOBO— PETITIONER 
VETSUS * 
J. À. LOBO— RESPONDENT 

Divorce Act (IV of 1869), s. 38—" Net income”; mean- 
ing of— Oalcutta High Court (Original Side) Rules, 
Chap XXV I— Registrar in making report regarding 
payment of alimony making suggestion. as to amount of 
maintenance payable for children — No reference to 
him-on this point—Such part cannot be confirmed, 

Net income merely means income after allowing for 
the cost of collection, income-tax and similar deduc- 
tions. It does not mean any sum which is-left over 
after the husband has spent all that he considers 
necessary for his maintenance, 

Where the Registrar has,in making his report regard- 
ing the payment of alimony pendente lite, made 
certain suggestions regarding the amount of main- 
tenance which should be paid forthe children, the 
latter part of his report cannot be confirmed when 
there was no reference to him upon that point. . 


Mr. R. C. Bonnerjee, for the Petitioner. 
Mr. Sekhar Bose, for the Respondent. 


. Judgment.—There are two reports by 
the Registrar in the matrimonial suit-insti- 
tuted by the wife against her husband, 
One report deals with the amount payable 
as alimony pendente lite and the other deals 
with the amount payable as costs. Both 
these enquiries were referred to the Regis» 
trar-and he made his report on February 
22, 1939. Both the reports were filed on 
March 8, 1939. When the reports came 
up for -further directions the husband 
appeared in person and- objected to the 
reports, This was on April 1s, 1939. Be 
fore this date the husband took no steps. 
The.objections of. the husband are twofold. 
As regards the amount fixed for alimony 
pendente, lite the. husband -says that the 
Registrar took into account his gross '‘in- 
come, -not-his-net income. ‘By -net -income 
the husband -means 
meeting all what he terms his necessary 
expenses. The next objection is that the 
wife is not entitled either -to -alimony 


pendente -lite or to her costs -because she- 
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has private means of her own. As the 
husband appeared in person and as I 
wanted to be advised on the matter I-asked. . 
Mr, Sekhar Bose to appear for the husband, 
and he has very kindly done so. I express: 
my thanks to Mr. Bose forthe assistance:he. 
has given to me, Í . 


Learned Counsel appearing on behalf of 
the wife points out that these objections 
of the husband cannot be entertained 
inasmuch as the report has become con- 
firmed by efflux of time. He draws my 
attention to r. 89 of Chap, XXVI, of the 
Rules of the Original Side of this Court. 
Rule 89 lays down that ‘‘an application to 
discharge or vary a report shall be made 
by motion upon notice to be given within 
14 days of the filing thereof; In the 
present case there has been no motion 
filed against the report and the objections 
were taken over a month after the report 
had been filed. Learned Oounsel on behalf 
of the husband seeks to invoke the aid of 
rr. 91 and 92 of Ohap. XXVI. He saya that 
the fact that the Registrar has not taken into 
account the expenses of the husband is 
an error of law and that thérefore the 
provisions of r, 91 come into operation. 
He also says that r. 92 comes into operation 
because the failure of the Registrar to 
take this element into consideration amounts 
to a mistake within the meaning ofr, 92, 
I am of opinion that-the husband cannot 
avail -himself of the provision of r, 92 
as there is a procedure laid down under 
the Rule which has not been followed by 
the husband. The Rule says that 

“a report after if has become binding will not be 
re-opened except on the ground-of fraud, surprise or 
mistake or such other ground as may be allowed 
by the Oourt on an application to the Oourt by 
motion which may be granted on such terms and 
conditions as to costs and otherwise as to the 
Court shall seem fit.” nie 

Now there is no motion before me at 
all to vary the report. As regards the 
application of r, 91 I am of opinion ‘that 
there has been no error of law on the part 
of the Registrar. -It is true that’ alimony 
pendente lite should be calculated on the ` 
net income of the husband. This is provid- 
ed ins. 36, Divorce Act. The interpreta» 
tion: put-upon the word “net” by the learned 
Counsel for ‘the husband ‘is, in my opinion, . 
incorrect. Net income merely means in- 
come after allowing for the cost of collection, 
income-tax and similar deductions. Net 
income does not mean any sum which is 
left over after the husband has spent. all 
that he considers necessary for his -main- 
tenance.. In my opinion the contention:for 


r 
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the learned Counsel for the wife is correct. 
The reports cannot be challenged at this 
stage. I accordingly confirm both the 
reports, The learned’ Registrar has, in 
making:his report regarding the payment 
of alimony pendente lite, made certain 
Suggestions regarding the amount of 
maintenance -which should be paid for the 
children; , As there was no reféréence to the 
learned Registrar upon this point-that part of 
thereport cannot. be-confirmed. The result is 


that.the -husbandris directed to:pay-alimony - 


pendente lite of Rs. 17 to the petitioner; 
his wife. He will also pay into Court the 
Sum. of Rs.: 1,800 as costs: or furnish 
security for that sum:to:the satisfaction: of 
the.Registrar within a month; Thealimony 
pendente lite will be paid’ from the date 
of..the application for such alimony. The 
petitioner will: get: the costs-ofi ‘this: applica» 
tion. Certified for Counsel. These: orders 
are made without prejudice to the right, if 
any, of thè. husband to apply; to’-sue or 
defend.in forma pauperis. 


S; Order accordingly: 





_ NAGPUR HIGH COURT 
Letters Patent Appeal No, 11 of 1937 
February 3, 1939 
GRILLE ADD Niyog1, JJ. 
MANIKALAL—APPRLLANT™ 
versus 
BHIKAMCHAND— RESPONDENT - 
Letters Patent (Nagpur), cls. 10, 27— Judge 
refusing leave to appeal- under- cl- 10—If can 
subsequently re-call hie own order and- declare case 
fit-for appeal, ; 
ule 10 of the rules made by the Nagpur High 
Court under the powers conferred’ by cl. 27° of the 
Letters Patent read With sub:s,-(l)of s. 106! of thé 
Govt. of India Act, _precludes:any possibility of an 
applicant approaching: a Judge a second time when 
his application for a declaration under cl. 10; 
Letters‘Patent that the case is’ a fit‘one for appeal 
has-been ‘refused: Hence -when once:-a Judge has 


- refused to declare'that a case is fit one’ for appeal 


under cl. 10, Letters Patent. he-cannot. subsequently 
revise. or review his own order and:re‘call it and 
declare. that’ thë case’ is fit one for appeal under 
el. 10.7: 
L, P. A. from the appellate decree of 
E V. Bose, dated November 24, 
Mr. J. R. Mudholkar; for the Appellant,.. 
Messrs. R. N, Padhye, A. Ri Kulkarni and 
Rai Bahadur M. B. Kinkhede, for the Kes- 
Opndent. 
_dudgment.—On November 17, 1936, a 
Judge of this Court heard an appeal out 
of which. this Letters Patent Appeal arises, 
He: delivered: judgment on November 24, 
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1936, and the appellant whose appeal was 
dismissed asked. on the following day for 
leave to appeal underthe Letters Patent. 
He was heard on November 26, 1936 and 
in a considered order, which appears'on 
p: 45'of the’Paper Book, the Judge refused 
leave té-appeal, On February 20, 1937, the 


appellant put in a petition of review of 


the judgment and on thesame day putin 
a- petition filed on a two-rupee stamp to the 
effect thatthe Court had possibly followed 
a rule not in a consonance with the prac- 
tice of the other High’ Courts in refusing 
leave to-appeal, and praying that if his 
application for review.of the judgment was 
rejected, at least: leave to: appeal should 
be granted; Subsequently on August 3; a 
further: application was“put in; asking that 
the review application onthe original judge 
ment should be heard by a Bench or that 
leave should be granted to the plaintiff 
to file a Letters Patent-Appeal. The appli- 
cation concluded with the prayer that the 
order refusing leave be reviewed and re- 
considered and that the leave should be 
granted. This was treated as a review 
application of the order rejecting the appli- 
cation for Letters-Patent Appeal (vide the 
Oourt’s order of April 7, 1937), In that order 
the Judge considered that, as after the 
Passing of his previous order rejecting .the 
application a convention had been arrived 
at among, the Judges of the Court with 


‘respect to such applications, he felt justified 


in granting leave to appeal, But our learn- 
ed brother had some doubt whether he had 
power to review his own order, He stated 
that as at present advised he considered 
that he had power under the inherent powers 
of. the Oourt, and in the circumstances 
granted leave, but with this proviso ; that 
the question whether he had the power to 
review his own order was to be decided by 
the Divisional Bench which was to hear the 
Letters Patent Appeal, The appeal which 
was prima facie considerably beyond time 
was admitted by a Divisional Bench of this 
Court as within time subject.to objection 
by. the other side, 

A preliminary point is raised in objection 
on behalf of the respondent that no appeal 
can lie,and itis urged that when once a 
Judge has refused permission, he is functus 
officio and cannot revise or review his own 
order, and that as such an orderis not one 
passed under the provisions of the Oivil 


‘P. O., no provision of that Code, even in- 


cluding s. 151, can ‘be held applicable. The 
appellant. contends that all that the Court 
was concerned’ with was under cl. 10° of 
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the Letters Patent to declare that the case 
was a fit one for appeal, and that it wasim- 
material whether it had previously refused 
to make such a declaration. 

In our opinion, the contention of the 
respondent that no appeal lies must succeed 
on the very short point that the case is gov- 
_ erned by the rules made by this Court under 
the powers conferred by cl. 27 of the Letters 


Patent read with sub-s. (1) of s. 106 of the - 


Govt. of India Act, Rule 10 of those rules 
published in Notification No, 2022-I]-21-834, 
dated March 9, 1936, runs as follows: — 

“An application for leave to appeal under cl. 10 
of the Letters Patent against an appellate judgment 
of a single Judge of theHigh Oourt shall be made 
in writing or orally to the Judge deciding the appeal 
immediately after the judgment is delivered. No 
other application for such leave to appeal shall he 
entertained.” 


That rule precludes any possibility of 
an applicant approaching a Judge a second 
time when his application for a declaration 
that the case is a fit one for appeal has 
been refused. One application had been 
entertained and refused in a fully consi- 
dered order which was set out in the orders 
sheet. No subsequent application under 
the rules was entertainable. The respond- 
ent, when the appellant’s petition to have 
the case declared as one fit for a Letters 
Patent Appeal was rejected, was in the 
position that the litigation had concluded 
in his favour (subject always to the right 
of review that he had under the Oivil P, C, 
in respect of the judgment itself) and he 
would be deprived of a valuable right 
were there any provision, which in our opi- 
nion, there is not, for an approach being 
made to the Court a second time asking 
that the decision should be reversed. The 
learned Counsel for the appellant concedes 
that it would not be possible for a Judge, 
having declared that the case was one fit 
for appeal, to re-call that decision and dec- 
lare that it was not one so fit, We are une 
able to see that the converse proposition 
holds and thata Judge having once dec- 
lared a case not to be a fitone for appeal 
should be able to re-call that decision. The 
detriment to the party in whose favour the 
original decision was given is as great in 
the one case as it is in the other, 

The question of limitation which would 
naturally arise if the question of the admis- 
sibility of the appeal had terminated in the 
appellant’s favour, need not now be consi- 
dered. The preliminary objection, then, 
succeeds and the appeal must be dismissed 
as untenable. Oounsel’s fee Rs, 30, 


Be Appeal dismissed. - 


Re Me S. Ye OSETTYAR‘ FIRM V. MA OHN MyAING (RANG.}) 
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RANGOON HIGH COURT 
Second Appeal No. 173 of 1939 
‘August 17, 1939 
WRIGAT, J, - 
R.M. 8S, V. CHETTYAR FrRem— 
APPELLANT 
Versus . 
MA OHN MYAING— RESPONDENT 
Civil Procedure Code (Act V of 1908), s, 47—Decree 
against person in representative capacity — His 
objection inhis own capacity regarding property 
against which decree is being executed, if can be 


raised by separate sutt — Second appeal — New 
point. 

Where a decree is passed against a person in his 
representative capacity and proceedings ‘are taken 
under itto obtain execution in his representative 
character, he is a party to the suit in respect to any 
question which may arise between him andthe other 
parties relating to the execution of the decree. Hence 
when a decree has been passed against a person in 
his representative capacity, he should, in execution 
proceedings, in his own capacity, raiseany objection 
with regard to the property against which the 
decree is being executed. Where he has failed to do 
so, he is debarred by s. 47, Oivil P. O., from bring- 
ing, subsequently a suit for declaration that his 
share inthe property is not affected by the decree. 

fCase-law discussed. | 

A point of law which depends entirely upon admit- 
ted facts can be raised for the first time in second 
appeal. 


S. A. against the decree of the District 
eee Pyapon, in Civil Appeal No, 4 of 
19 


Mr, Hay, for the Appellant. 
Mr. U Ba Maung, for the Respondent. 
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Judgment.—iIn 1928 Daw Monand her 
son Maung Sein purchased the property 
in connection with which the suit arises; 
Maung Sein's wife was Ma Ohn Myaing. 
In 1931 this property was mortgaged- by 
Daw Mon, Maung Sein, Ma E Khaing and 
Ma Shinto R. M. 8. V. Ohettyar Firm.: In 
1936 the Chettyar Firm brought a suit on 
the mortgage (Civil Regular Suit No. 10 of 
1936 of the Assistant District Court of 
Pyapon) against Daw Monin her personal 
capacity and as the legal representative of 
the deceased Ma Shin, against Ma E Khaing 
in her personal capacity, and against Ma 
Ohn Myaing as the legal representative of 
Maung Sein, deceased. A decree was ‘obe 
tained and in September 193s the property 
was brought to sale and was purchased by 
the decree-holder Chettyar. At no time, 
either during the suit, or during the exécu- - 
tion proceedings, did Ma Ohn Myaing put- 
forward any claimin respect of this pro- 
perty. In October 1938 Ma Ohn Myaing 
filed the suit out of which this appsal arises, 
against R. M. S: V. Ohettyar- Firm and 


1940 e 


others, seeking a declaration-that she was 
entitled to a quarter share in this property 
and that her share was not affected by the 
mortgage decree. The defence was taken 
that the suit was barred by res judicata 
by reason of Oivil Regular No. 10 of 1936, 
but the learned Judge of the Sub-Divisional 
Court held that the suit was not 89 barred 
and the learned District Judge on first 
appeal came to the same decision. 

The sole point taken before me on behalf 
of the appellant is that this suit is. barred 
by reason of s. 47, Civil P. O. It is sug- 
gested that this is a new point which was 
not taken in the QOourts below. I am not 


certain that this isso in view of the terms. 


of para. 10 of the written statement; but, 
even if it is a new point, it is a point of 
law which depends entirely upon admitted 
facts and there is noobjection to it being 
raised for the first time, if indeed it is being 
raised for the first time, in this Court. 
The relevant portion of 8,47, Oivil P. O., 
reads as ‘follows: 

“All questions arising between the parties to the 
suit in which the decreas was passed, or their repre- 
sentatives and relating to the execution, discharge 
or satisfaction of the decree, shall be determined 
by the Oourt executing the decree and not by a 
separate suit”, 


Their Lordships of the Privy: Council in 
Chowdry Wahed Ali v. Jumaee (1) have 
held that where a decree is against a 
person In a representative capacity and 
proceedings have been taken under it to 


obtain execittion against the party in his. 


representative character, he is a party -to 
the suit with respect to any question which 
may arise between him and the other 
parties relating to the execution of the 
decree. In KaliCharan v.Jewat Dube (2) 
it was held that when a judgment-debtor 
dies afterthe passing of. the decree and 
his legal representatives are brought on the 
record, any questions which they may raise 
as to the property, which they say does not 
belong to the assets in their hands, and as 
such is not being capable of being taken in 


execution, are questions which must bea. 


decided under s. 244, Civil P, C., (now s. 47) 
and must be determined in the execution 
case,and not in a separate suit. It is 
clear therefore that Ma Ohn Mysing, 
although she was only joined to the suit 
as the legal representative of Maung Sein, 
was & party tothe suit within the meaning 
of s. 47, Civil P.O, on a 

it has been suggested on behalf of the 
respondent that entirely different considera- 


(1) il Beng. L R 14919 W R 87. 
(2) 28 A 51; A WN 1905, 180. 
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tions arise ina mortgage sult. Itis argued 
that it would not have been open to Ma 
Ohn Myaing to put forward her own title 
to contest a decree being passed on the 
mortgage because it was a title paramount 
to that of the mortgagor, and my attention 
has been directed tothe case in Vtiswana- 
than Chettyar v, Ma Aye (3). It was held 
inthat case that in a suit to enforce a 
mortgage, persons claiming under a title 
adverse to that of both the mortgagor and 
mortgagee are not proper parties and the 
claims of such persons cannot be adjudicat- 
ed upon in the mortgage suit. This ruling 
is therefore an authority for U Ba Maung’s 
contention that it was not open to Ma Ohn 
Myaing to raise this point in the suit: but 
it does not lend any support to the second 
partof his contention, that such a claim 
could not have been raised after the decree 
had been passed and in execution proce- 
edings under s. 47, Civil P. C. In Kurivali 
v. Mayan (4), which was a mortgage suit, 
it was held: 

“The question whether the property mentioned in 
the decree was available for execution is such a 
question,and it arose between the decree-holders 
and this plaintif, who had been made a party 
tothe decres as the judgment-debtor’s representa- 
tive’. 

On such grounds it was held that a sepa- 
rate suit was not maintainable in view of 
s. 244, Civil P. O., which is now equivalent 
tos.47. The case which I have just refer- 
red to was approved of by their Lordships 
of the Privy -Council in Prosunno Kumar 
Sanyal v. Kali Das Sanyal (5). In that 
case it was held that a question of this 
kind must be determined in the execution 
proceedings and not by a Separate suit. 
Learned Counsel on behalf of the respons 
dent has drawn my attention to various 
authorities, which he says, lend support to 
his contention that s. 47, Oivil P., O., has 
no application in this case and that what 
his client is really seeking to attack is the 
decree, and that the matter isnot one relate 
ing to the discharge and execution of the 
mortgage decree which has been passed, 
The first case is Muthappa Chetty v. Palla- 
thappa Chetty (6). In that case it was 
held that it was not necessary for the holder 
of a mortgage decree to apply for the attach- 
ment and sale of the mortgaged property 
and if he unnecessarily applied for attach- 
ment, which was granted, a’claim to the 
property could not be brought under s. 278, 
a 4 R 214; 98 Ind. Cas. 114; AI R1926 Rang, 


(4) 7 M255. 
(5) 190 683; 19 I A 166; 6 Sar, 209 (P O), 
(6) (1900-02) 2 L B R 188. 
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Oivil. P. O. Itis suggested that this ruling 
tends to show that the ordinary rules of 
execution, including s. 47, do not apply 
where a mortgage decree is being executed, 
butI do not think that this particular 
ruling is authority for anything beyond 
the single point that it is unnecessary, and 
in fact improper, to attach property which. 
is being sold in pursuance of a preliminary 
mortgage decree. Tripati Prakas Nandy 
v. Biseswar Lal (7), is another case cited on 
behalf of the respondent. In that case 
which was a mortgage case, it was held 
that while the decree stood the judgment- 
debtors, who were parties to the decree, 
could not challenge its validity in execution 
proceedings, either on the question as to 
the security that was to be sold or on the 
question of the saleability of that security. 
Thé decision in this case appears to have 
turned on the principle that the person, 
against whom a decree has been passed, 
is not entitled to question the correctness 
of that decree in execution proceedings. 
That-is an éntirely different pcint from the 
one which arises before me. The point with! 
which I am concerned is whether, when a’ 
decree has been passed against a person 
in his representative capacity, he shouwld;: 
in execution proceédings, in: his own 
Capacity, raise any objection with regard 
to the property against which the ‘dééree is: 
being executed. : 

Various other’ cases were cited before: me 
with regard to removal of attachment, but. 
I think thatall these cases can be easily: 
distinguished fiom the case with which I 
am now. dealing'where no question of ‘at- 
tachment arises ‘at all. For thé reasons 
which I have given, I am of the’ opinion 
that Ma Ohn Myaing, the plaintiff, was 
bound to raise her claim with regard ‘to this 
property in the execution: proceédings in 
view of 8.47, Oivil P. O., and that,- as she’ 
has failed to-do 80,.sheé is debarred by that: 
section from’bringing-‘the present case: I 
thérefore’ allow this appeal, set aside’. thé 
judgments and decrees. of both the lower 
Courts; and in placé thereof direct'that the 
plaintiff's: suit be dismissed with- costs! 


throughout.- Advocate’s fee four gold- 
mohurs in this Court. l 
Ds Appeal allowed. 


(7) 55 OLJ 114; 138 Ind. Cas:380i ¿A I R1932 Oal. 
517: Ind; Rul. (1932) Cal: 451, 
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_ PATNA:HIGH COURT 
Criminal Revision’ No. 568 of 1939 
January 17,1940 - 
DHaviz, J. 2. 
BAIJ NATH BHAGAT—Petrriones 
-` Versus i 
EMPEROR— Opposite Party 

Penal Code (Act XLV of 1880), s. 471—-Date of) 
decree in certified copy of decree altered with 
erroneous belief that decree being time-barred would 
thus be executable—Hxecution of such decree sought 
Original decree not in fact time-barred—Offence 
of forgery, tf committed—“ Fraudulently or ‘dis- 
honestly", meaning of, 

It ig necessary for the prosecution, when the 
charge is under s. 471, I. P. C., to show that the’ 
accused knew or had reason to believe the docu- 
ment to be forged and used it fraudulently or dis- 
honestly. {[p. 257, col. 2] aoe 

Meaning of the expression “fraudulently or dis- 
honestly ” discussed. 

Where the execution is sought on the basis of a 
copy of the decree in whicb the dates were altered 
under the impression that the decree was time. 
barred, a sufficient intent to defraud is involved in 
the advantage directly aimed at by the petitionér’ 
on the basis of the altered dates, and it is im- 
material that the alterations were brought about: 
under an erroneous impression that the decree waa 
time-barred, A fraud, it is clear, is attempted upon 
the Court and in such a case it is not necessary 
for the prosécution to go further and establish an 
intent to cause loss or risk of loss. But even if 
the contrary were to be held, the definition of in-. 
jury in s. 44 of I, P. O., is very wide, and the 
threat of a decree that could not be ‘executed by 
any competent authority is a threat of harm’ or 
injury within the meaning of the Code. fp. 259, col. 2s 
p. 262, col 1. f 

[English and Indian case-law discussed.). 

Or. R. against the order of the Sub-Divi- ’ 
a Magistrate of Araria, ‘dated July 12; 
Mr. P.C. Manuk and Mrs. Dharmashilla 
Lall, for the Petitioner. 

The Assistant Govt, Advocate, for thé 


Orown. 


Order.—The petitioner has been cone. 
victed of the offence of fraudulently or dig~ 
honestly using as genuine a certified copy. 
of a decree which he knew or had reason to . 
believe to be a forged document. In 1935 he! 
brought a money suit on ahand-note for 
Rs. 200. The suit was decreed on July 4, 
1935, and the decree was signed on the 8th 
of that month. On July 21, 1938, a petition: 
for execution of the decree was filed in the 
Court of the: Munsif by Babu Satnarain. 
Bhagat, Pleader and brother of the peti-, 
tioner. This petition was accompanied by 
& certified copy of the decree in which the 
date of the judgment was palpably altered: 
in two places from July 4 to 24, 1935, 
land the date of the decree was simi- 
larly altered from the 8th-to the 28th of that 
month. On the following’ day;Shamsuddin 
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Ahmad, the’ Civil Court: oie who had 
: received the execution petition, :compared 
` the copy of the decree, with the money suit 
register and- discovered - that the dates 
looked suspicious both in the copy and in 
. the money suit register.. After consulting 
. his colleagues be brought the matter to the 
notice of the Munsif, who also examined 
the entries, and pending tke receipt of the 
original record of the suit from the district 
headquarters, held an enquiry. It was 
thus thaton July 26, 1938, he questioned 
the petitioner and was told by him that 
he had obtained the certified copy cf the 
decree, that in the certified copy the date of 
disposal of the money suit was copied as 
July 24, 1935, and that “it was all along 
as it isnow”. The Munsif algo examined 
his mohurrirs, the Pleader, the Pleader’s 
clerk Ajab Lal and the writer of the exe» 
cution petition, Baleshwar Prasad, who 
happened to he the clerk of another brother 
of the petitioner, who had also been a 
member of the Bar but was then a þara- 
lytic. Asa result of the Munsif’s enquiry 
the petitioner was placed on his trial. 

‘There is no dispute now that the execu» 
tion petition with the dates as we find them 
was filed by the petitioner’s Pleader on July 
21,1933. There is also no dispute that the 
dates in the criginal decree were July 4 and 
8,1935. The copyist who prepared the certifi- 
ed copy filed on behalf of the petitioner was 
examined as a Court witness and swore that 
he had . copied the dates correctly, and 
denied that the figure “2” in three places 
in the dates given in the certified’ copy 
(twice before the 4th and once before July 
8), was his writing. The evidence of ` the 
copyist was supported by the circum- 
stances, for the copy was ‘prepared "in 
August, 1935, when there was no reason 
whatsoever to ‘tamper with the dates, and 
towards the end `of the month the copy was 
‘amended by order of the Court in , respect 
‘of two itéms (besides the total) in the 
Statement of costs given, as usual, at the 
end of the decree. 

“It seems to have been suggested i in the 
trial ‘Court’ that Shamsuddin, the’ Court 
mohurrir, may have altered the dates. The 
suggestion was repelled by the Magistrate 
and was, quite rightly, not repeated’ before 
‘the Sessions Judge. 

The principal defence was that long before 
the filing of the execution petition the peti: 
tioner had made over the copy of the decree 
toAjab Lal in order to put the decree into 

- execution, and that Ajab Lal had dllowed the 
decree to become barred ‘by ‘imitation and 


187—33 & 34 
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then tried to save it by altering the dates. 
This was put by way of suggestion only 
to Ajab Lal in  cross-examination, and 
denied by him. The lower Oourts have both 
accepted Ajab Lal’s denial, rejecting the 
evidence of Baleshwar, who happens to be a 
cousin of the petilioner and who wrote 
the execution petition although he was 
not the mohurrir of the Pleader working 
for the pétitioner in the execution proceed- 
ings, that he had written the petition at 
the instance of Ajab Lal, No evidence was 
produced on behalf of the petitioner, nor 
anything of importanceelicited from such 
friendly prosecution witnesses as the peti- 
tioners’ brother and cousin in support of the 
suggestion put to Ajab Lal. 

It was also urged that the petitioner 
could not possibly have had any motive 
for altering the dates in the certified copy 
as the three years’ limitation for execution 
yan from the date of amendment and had 
therefore not yet expired, But the dates 
were in fact altered, and altered so pal- 
pably that, as the learned Sessions J udge 
had remarked, “no man with any common 
sense Can fail to realise that there’ is sus- 
picion in the dates.” It is also obvious that 
whoever brought about the ' alterations did 
not'realise how limitation’ was ‘saved by the 
amendments of August 30, 1935. 

Learned Oounsel ‘for the petitioner has 
contended that ‘the fraudulent user’ of‘ the 
forged copy of the decree has ‘not been 
conclusively brought home to the petitioner, 
that the lower Appellate Court has “acted 
on inadmissible evidence, and that the de- 
cree not being really time-barred, the alter- 
ations were’ immaterial and did hot consti- 
tute forgery as they did not maka the docu- 

ment “more '‘ efficacious”. d 

“Now, it is necessary for the AEN 
Boks the charge is under’s. 471 ‘to show 
that the accused ‘knew or had reason to 
believe the document to be forged and’ used 
it fraudulently or ‘dishonestly.' The ' execu- 
tion petition of July 21, 1938, was sigued 
by the petitioner himself in the three usual 
‘ft gave’ July 24,’ 1935° as the date 
of the decree, and the Oourts ‘below: ‘had 


“before them the palpably altered dates in 


‘the copy of the ‘decree filed with it besides 
“the statement, Ex, 12 made by the peti 
tioner. to the Munsif on J uly 26, 1938.-The 
-petitioner did not on that’ océasion suggest 
‘anything about Ajab Lal’ having received 
the copy of the decree long ‘before and 


“having allowed the decree to become time- 


‘barred: but said, on the contrary, that the 
1935" in- -the copy Was 
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given by Shamsuddin. The lower Appellate 
Court, on the other hand, found nothing z 


IRR 
all along as. {t.is now.” Learned Counsel 
has endeavoured to meet Tr comment of the 


lower Appellate Court on this failure of the 
petiticner to state such an important fact 
cn the earliest occasion by urging, that 
the, petitioner. was not then on his. de- 
fence. Iam not impressed by this, because 
if tbe story. about, Ajab Lal had been true, 
there was no reason why the petitioner 
should not only | have. kept it back at.the 
time— unlike | “Baleshwar, Ajab Lal is not 
even related to the petitioner—but. ‘should 
also have stated that he himself had obtain- 
ed the certified copy and that the date of 
disposal of the money suit shown in it had 
all ‘along been July 24, 1935. Mr. Manuk 
has also, referred to s "suggestion made by 
the prosecution in the cross-examination of 
Baleshwar after the witness had gone the 
length . of seying that he did not recog- 
nise the handwriting of ` the petitioner's 
signatures on the execution petition. This 
suggestion was that the petitioner ‘had 
given , the decree to Baleshwar, that 
‘Baleshwar found that it was time-barred 
‘after showing it tothe Pleader Satnarain 
Bhagat, that Baleshawar then asked Ajab 
Lal to write the execution petition, that 
‘Ajab Lal refused ‘end that Baleshwar 
‘then wrote - -the petition, asking Ajab Lal 
only . to -sign as scribe, ‘The contention ‘is 
that this completely i exonerate the petitioner. 
But it ‘is nobody’s' -case that that is what 
‘actually, took place, and the prosecution 
seems “‘mérely to have thrown ‘out a not very 
fully, thought, out suggestion to make out 
that the witness was telling very much less 
than he knew about the affair. Baleshwar 
himself denied the suggestion. It has 
also been puggested by learned Counsel 
that the petitioner may not have noticed 
the alterations in the dates in the certified 
copy, but -this suggestion is entirely irre- 
concilable with the Spe wie s statement to 
the Munsif, the whole cf which is in evi- 
dence. 

' As to inadmissible evidence, the conten- 
tion on behalf of the petitioner is that 
what Satnarain Bhagat told Shamsuddin on 
the evening of July 23, in the absence 
of the petitioner is no evidence against 
the petitioner. According’ to Shamsud- 
din, Satmarain told him that the 
decree (that is to say, the certified copy) 
had been shown to him by the peti- 
tioner, that Satnarain had pointed out 
that. it was timesbarred, and that Bale- 
shwar had taken it away. The trial 
Court, as a matter of fact, was not 
inclined ‘to ` believe this incident 88 


improbable in itand preferred to believe 
the mohurrir yather than the Pleader, The 
matter was reported to the Munsif on the 
next working day. namely, Jnly 25, and 
if the mohurrir did not go up to the Munsif 
at once, the learned Sessions Judge thinks 
it not unnatural for Shamsuddin to have 
displayed a slight amount of sympaly to the 
Pleader who had been st school with him. 
The learned Sessions Judge certainly con- 
siders the ‘incident as an important piece 
of evidence, but it is by no means clear 
that be uses it as evidence against the 
petitioner. It was certainly evidence against 
the Pleader who, when cross-examined by 
the prosecution with the leave of the Court, 
went so far as to say that he did not remem- 
ber if be filed the execution petition. on 


the instructions of the petitioner, adding 


that he had authorised him to file it, The 
Pleader, who occupied a dual position in 
the matter because he was the petitioner’s 
brother as well, has made himself thoroughly 
uoreliable as a witness, and the conclu- 
sion that the petitioner knew the certified 
copy to be forged was arrived at by the trial 
Court irrespective of this incident betwéen 
Shamsuddin and the Pleader, Indeed, in'my 
opinion, the petitioner’s statement to the 
Munsif on the ealiest occasion makes it im- 
possible not only to entertain seriously his 
later suggestion in cross-examination that 
Ajab Lal had allowed the decree to be time- 
barred and may, therefore, have made the 

alterations, but also to doubt that the 
petitioner was aware of the alterations in 
the dates. 

Coming now to the last argument, on 
behalf of the petitioner, learned Counsel 
has cited Aparti Charan Ray v. Emperor, 
126 Ind. Cas. 862 (1) and: contended ‘that 
as by reason of the amendment the décree 
was not in fact time-barred, this was nota 
case of forgery since the offence requires a 
possibility of some person being defrauded 


_ by it, that is to say, being not only déceived 


but injured by. the forgery. The case 
cited was one in’ which a plaint was ‘filed 
on behalf of a lady by her husband, 
and what he described as the thumb-im- 
pression of his wife was shown. not 
to ba her thumb:impression at all.- It 
was a suit for rent, and the defendant 
was liable for it and no’ damage was ¢aused 
to him. As to the.- lady, she had given a 

(1) 126 Ind. Cas. 862; A.1R 1980 Pat, 271; 31 Or. 


et 1126; Ind. Rul, (1930) Pat. 654; eo Ör. Oas, 
4 
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general permission to her husband to file 
~ papers in Court on ‘her behalf, and had 
— given: him authority to sign on her behalf 
and file papers in Oourt, The plaint being 
filed in her interest, and‘ as she said, 
under her authority, there was no fraud on 
her, It.is true that the plaint was not 
really signed by her, but this was found 
to be only a defect in procedure which 
was curable. Ross, J. who decided Aparti’s 
case (1) referred to the similar cases of 
Ramsarup v. Emperor, 43 Ind, Cas. 828 (2) 
and Reg. v. Bhavani Shankar (3)jin_ the 
latter of which reference was made to the 
view of Oresswell, J. in Reg. v. Marcus (4) 
about the possibility of some person being 
defrauded—that is to say, not only deceived 
but injured—by the forgery being essential 
in point of law to constitute an intent 
to defraud. But, as Oresswell, J. himself 
pointed out in Reg v. Nash (5) the case of 
Reg. v. Marcrus (4) was decided before 14 
and 15 Vict. C 100, which made it unneces- 
Bary to allege the intent of the defendant 
to defraud any particular person, while the 
three counts in the indictment of Marcus 
mentioned the intent to defraud the London 
and Croydon Railway Company and two 
specific individuals. Maule,. J.. in Nash's 
case (5) pointed out that in. order to. cons 
vict a person of an. intent to defraud, 
it is not necessary that any person should 
be in a situation to be defrauded. As 
the learned Judge had’ observed’ during 
the arguments, a man may have an intent 
to defraud and yet there may not be any 
person who could be defrauded: by his act; 

“Where a person has no account at his Banker's 
but a man supposes that he has, and on that sup- 
position forges his name, there would be an intent 
to defraud in that case although no person could be 
defrauded.” : 

It would thus seem somewhat doubtful 
whether in England it is still regarded as 
essential indictments for forgery that there 
- should be a possibility of some person be- 
ing injured in consequence of the forgery 
(see foot-note (o) at p.. 987. of Halsbury’s 
Laws of England, Volume 9; Second Edi- 
tion). One well-known writer deduces the 
English Law from Mareus’s and other cases 
to be that ` E 

“if the person whose signature has been forged 
as the drawer of a cheque has céased to have 
‘any account at the particular bank, this will not 
deprive the forgery of .its full oriminality.- But 
the fraudulent intent necessary will not exist unless 
-- (2) 43 Ind, Oss, 828; 19 Or, L J 238;-AIR 1918 
Pat, 640, l 
(31L BHOR3, e% o | 
_ (4) (1846) 2 Oar. & K 358. , ai 

(5) (1852) 2 Den, O O 493; 21 JMO 147; 16 Jur. 
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the offender had reasonable grounde for supposing 
(however wrongly) that someone or other might 
possibly be defrauded.” 


(Kenny’s Outlines of Criminal, 11th Edition, 
p. 262). Be that as it may, it would seem to be 
clear under the English Law that a forgery 
is nonetheless so because it was committed 
In order to support a title which was good 
without it, for it is settled that a man 
may be fully guilty of forgery although 
the money which he aimed at getting by 
the forgery was only a sum that was legal- 
ly due to him, Coming to Indian Law, 
Aparti Charan Ray’s was a case in which 
& Claim was made which only suffered 
from an informality curable under our 
Civil P. O., while in the present case execu- 
tion was sought on the basis of a copy of 
the decree’ in which the dates were altered 


under the impression that the decree was 


time-barred. Section 471, I. P. O. contains 
the expressions “fraudulenty or dishonestly” 
terms which are defined in ss. 24 and 25, 
the latter being equivalent to “with intent 
to defraud”—and “a forged document”, Our 
definition of forgery is to be gathered 
from sg. 463 and 464, and may, for present 
purposes, be taken to be that a person 
commits forgery who, with intent to support 
any claim or title, alters a document in 
any material. part without lawful authori- 
ty, dishonestly ‘or fraudulently, -In cons 
struing the expression “dishonestly or 
fraudulently,” which thus occurs in the 
definition, it is important to bear in-mind 
one of the illustrations under s,-464 which 
has a bearing on the question how far 
loss or risk of loss is an element in fraud 
as contemplated in the Gode, This illustras 
tion is . = 

“(k) A without B’s authority writes a letter and 
signs it in B's name certifying to A's character, 
intending thereby to obtain employment under Z, A 
has committed forgery inasmuch as he intended 
to decieve Z by the forged certificate, and thereby 
to induce Z to enter into an express or implied cone 
tract for service,” 

Reference was made to thie illustration 
in Queen-Empress v. Vithal Narayan (6) 
where Le Blanc, J’s. description of fraud in 
Haycraft v. Creasy ‘7), was adopted: 

“By fraud I understand an intention to deceive; 


whether it be from any expectation of. advantage 


to the party at or from ill-will towards the 


Tae meaning of the word ‘fraudulently’ 
in our Code has been the subject of many 
decisions, which are not all easy to ree 
concile, especially in connection with the 
cognate offence of falsification of accounts 
under s. 477¢A, created in 1895 and ems 


o 13 B 5157, 3 
7) (1801) 2 East 92; 6 R R 380;102 E R 303, 
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odying ‘as ‘An-essential “ingredient wil- 
fully and ‘with ‘ifitént “to “defraud”. “In 

Queen-Empress v. Abbas ‘Ali -8) a “Full 
Bench of’the' Oaleutta High “Court held 
that deprivation, actual -or intended, is 
not a nécersary ingredient of the intent to 
défraud ryeferentially imported into:s. 464 
‘and 8.471. ‘Maclean, O. J, ‘who delivered 
the’ judgment ‘of ihe Full Bench added 
“thcigh we Arein no “way bound by “the 
‘decisi¢ns’oi the English Courts, | étill we 
“are f6rtified ‘in the view we take of the 
‘éxpressidn’” ‘intent. to defraud’ by the 
‘decision in’ Reg, v. Toshaék (9), the forgery 
‘in'the’¢ase befcre the Full Bench relating 
to'a certificate qualifying for admission to 
‘aGertain professidiial examination. In 
‘Koiamraju Venkatarauadu v, Empercr 
(10) a Full Bench of the Madras High Court 
“followed the décision in. Abbas Ali's case; 
(8) and White, C. ‘J. after referring ` to 
Sir'd ames Fitz-James Stephén’s well-known 
‘observations about ‘fraud’ or ‘intent to 
"défraud’ or ‘fraudulently’ in his:history of 
‘the Crimitial Law of England (Vol. 2, 
‘p. 121),*pointed out'that únder 5,24 of the 
Oode it is not‘ necessary for a thing to be done 
“Gishonestly” ‘that there’ slould be’ an inten- 
‘tion to cause. both “wrongful gain and 
‘wrobgful loss, ‘The. Jearned Chief . Justice 
“was appsrently ‘liclined to thé'view, on the 
“analogy of that' section, that : 

‘either ‘án “intention ‘to ‘seeure a benefit or 
‘advantage on'the oné/hand, ‘or to’ cuuss loss: or 
‘detriment: on the other, by “means of! deceit tis “an 
intent todefraud,” _ ' 
‘though he did not.consider -it -necessary 
‘to.decide whether an intention to -secure a 
benefit or: advantage -by means of- the 
deceit by itself constitutes an intention 
‘to defraud, because the accused -who had 
submitted’ to’ the :' University- a certificate 
‘qualifying for. admission to an éxamination 
‘with the, intention’ that “the “Uiiversity 
Bhould “admit - him to the - examination, 
was taken to have done so withthe inten- 
ticn’ of causing loss or detriment to“+he 
University. This wasin fact the«point on 
‘which two of the ‘learned Judges differed 
from: the“ majority of the Full ‘Bench, and 
-Subrahmania Ayyar, `J. ‘distinguished 
“Reg. vY. Toshack (8); and ‘illustraticn (KY to 
e, 464, In Robinson v. -Emperor,.63 :Iùd, 
Cas. 617 (11) a chemist had been induced 
to supply twelve tubes of. morphia on the 
basis -of- three prescriptions: which were 
for one tube eacb, but in which the words 

(&)25 C 512; 1 O'W N 955°(F* B}. 

(9) (1849) 4 “Cox O 0'33. 

(10) 28 M 90; 1 Weir 538 (F B). 

(11) 63 Ind, Gas,--617;122 Or; L 3-681, 
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‘one tube’ had been altered to ‘four tubes’. 
Shadi Lal, O. J. and Moti Sagar,J. held 
that the alterations were fraudulent. They 


' referred to Sir.James Fitz-James Stephens 


observation : l 

“A: practically conclusive test'as to the ‘fraudulent 
character of a deception for criminal purpose is this:— 
Did tha author of the deceit derive any. advantage 
from it which hecould not have had, if the truth 
had:been known?‘ If so, it is‘ hardly possible that 
ithat‘advantage should not have: had an ‘equivalent 
in loss,-or risk -of.loes, to someone else, and if. 60 
there was fraud.” l 


.The deception practised upon the chemist 
‘was taken by`the learned Judges to have 
deprived him of his right to refuse to sell 
morphia ‘in - quantities -exceeding those 
Specified in the ‘genuine _ prescriptions’ and 
thus to `have ‘supplied the element of 
loss or'the risk of’ loss essential to *a for- 
gery. -The.loss ~to’the chemist is come 
parable to'the loss to Z in . illustration (K) 
or to'the loss to the Munsif ‘in having’ to 
deal “with the execution petition of July 
21; 1938 in this.case. “It was also urged in 
Robinson's case (11) that fraud was unneces- 
siiry. The learned Judges overruled this 
contention and referred to Norris, J.’s 


observation in Empress v, Dhunum ,Kazee_ 


(12): 


“Teta ‘person's title to property -be ever ‘so good. 


yet: if-in the course of ‘an action “brought. against 
him to gain :possession' of the property-he uses by: way 
‘of supporting his title, though there may be no 
necessity forthe use of it, a forged document...... 
I'am ‘clearly ‘of opinion that 
dulently.” 

ʻ In. our own Court theimeaning:of “intent 
to: defraud” -was considered in Sukhamoy 
Maitra v. ‘Emperor (13) a case under 
9°°477*A?where“Rowland,- J.:-said ‘that’ he 
did not find’ that any “of the‘ later , cases 
hbad,gone.so: far.:as- Norris, J.:-in -Dhunum 
Kazee's case (12). The attention»of:the 
learned Judge does. not seem to have been 
drawn to: Robinson's case (11) nor to the 
decision in:In re Shivananda .Mudalt, 
96 Ind. Oas. 850 (14), in which the 
question -arose whether -the : alteration. of 
-&: plottnumber in a partition deed could 
amount:to forgery: ifi: the accused had. :an 
‘independant :title: to the new: plot. Deva- 
-dess, J3said 

“Ifa person in order to resist a false claim for 
‘money -makes a: false :receipt,;does heor does; he-not 
:commit forgery? Even-if uthe. Court holds :.that the 
‘Claim --is:.false, that «-would not make,the. false 
- receipt. -any. the less;a forgery. - Whether a: document 
. isa false document-: or not» does not. depend upon the 
adjudication ofthe: Court on the claimior ; title 
(12) 9 O 53;11 O L R 169; 7 Ind. Jur. 196. 

13) 16 Pat, 688; A I R 1938 Pat. 165;10 R P445; 4 


B R 337; 39 Or. L J 374;:19°P L T-297. 
414) 96‘ Ind. Gas,'850; 27 Or. L 3994; A T R -1926 
Mad, 1072, 


he uses it'frau-. 


1940: 


which is intended to be 
document.” 


___ Norris, J's observation was quoted. 
rYhe-alteration, washbeld’ to be a forgery. 
onthe ground (to quote Waller, J.) that 
“if aman intends-to gain an unfair advatage 
by deceitful means and uses a false docu: 
ment for that purpose, his conduct is 
fraudulent”, the intention being taken, to 
beas- Devadoss, J. put it—to defraud the 
Court or the party against. whom, the 
docament: ig. used., {n the. Bombay, High; 
Court. the point. was. considered: in 
Emperor v.. Balkrishna Waman. (15) where 
Batchelor, J. considered 'Haycraft. v. Creasy, 
(7) and’ the observations of: Sir, James, 
Fizt-James Stephen. as: applied; in:India, 
and:came tothe: conclusicn: that. the- word: 
‘fraud’ ig used in our’ Penal Code in itg 
ordinary and popular acceptation. In, 
a, recent.Allahabad. decision, Emperor- v. 
Ragho: Ram: (16) a case under s 477A, 
much the same- view was taken, the 
learned ‘Judges observing that where there. 
is an intention. to,obtain an advantage by; 
deceit, there is fraud, and: ifa document 
iœ fabricated: with such: intent, it is 
forgery. Page, J. in Emperor v. Mohit 
Kumar Mukherjee. (17) reviewed. previous: 
decisions. on; the: questions: of fraud under 
the I, P; ©; and referred not- only -to 
-Hayeraft v.. Creasy (T) and: other old 


propped; up . by. the false 


English. cases but.alsoto Rez, v. Newton - 


and Bannet (18): in which the. Court’ of 
@riminal. Appeal - followed Buckley, J.’s 
definition in In re London and Globe 
Finance. Corporation Led. (19): 
“To defraud isto deprive by- deceit; it, is, by 
deceit to induce a man to act to his injury. 
(More tersely it may. be. put, that, to. deceive is by 
falsehood toinduce a. state of mind; to defraud 
is by deceit.to induce a course of action)” 

The learned J udge's.conclusion was: 

“That an offence is committed under s. 471 
whenever a document known or: believed by the 
accused to have been forged is used as. genuine 
with:.the intention that some. person thereby should 
be deceived, and by means of such deception that 
either an advantage. should accrue to the person 
sọ, using the document, or injury should befall 
ome, other person or. persons.” 


The. indictments for commor law forgery 
in the: case of Toshack, who had fabrieated 
a certificate qualifying for examination 

15) 37 B.G66; 20 Ind. Cas. 998; 15 Bom. L R 
708; 14 Or. L J 518, 
(16) 55 A 783; 145.Ind, Oas. 749; A I R 1933 AH. 
525; L R14 A 241 Or.; (1933).Cr, Oas. 830; 34 Or. 
L.J 1056; 8 R A 158; (1933).A LJ. 1372. 
= (17) 52.0 881; 91 Ind, Oas. 993; 27. Or. L J 177;A I 
R 1926 Cal, 89. l 

(18) (1914) 23 Cox 809; 109 L T 747, , 

(19). (1903) 1-Ohb,.728; 72:L J. Oh, 368; 51W- -R-651; 
"88 LT 194,19 T L R 314, (875); 10. Mangon 198, .. - 
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as:a. master mariner; alleged: an intent “to 
decieve, injure; prejudice. and defraud” 
the four examiners and the: Corporation of 
Trinity. House: which used: to issue. cer-. 
tificates:to: act aS:masters upon.such ex- 
amination; and when: the. point, was ree» 
ferred: tothe Oourt of Criminal Appeal, 
the counts in question were held to be good 
andithe conviction right. In such cases. 
as those from. Queen-Empress v. Abbas Alt 
(8; and Katamraju Venkatarayadu v. 
Emperor. (10) (already referred to), where 
the question was. whether an intent to 
defraud: within our- Penal Oode was 
brought home:to the accused who. had. 
submitted a false. certificate. in order to. 
obtain: admission to an.examination, there 
was a clear primary intention of' deceiving 
and by. deceit of inducing a; course of, 
action on the part of the person, deceived 
and obtaining an advantage. from, bim. 
Except so far as. loss. or detriment is 
almost necessarily. involved when. an ad. 
vantage is thus obtained, any Intention of 
causing: loss, was a matter of remote infer-. 
ence. Illustration (K) to s. 464 seems to 
contemplate not the loss that may. possibly. 
result. to Zfrom the constract of service. 
which. he may be induced by the forgery, 
and deceit to offer to A but rather, the 
advantage of employment, primarily aimed 
at by A.. In- Robinson's case (11) the 
chemist must have been paid whatever he 
would, have. charged any ordinary, customer 
forthe morphia supplied on the forged 
prescriptions. He had of courge a right to 
refuse to sell except on a genuine pre- 
scription, but he was, perhaps no’ bound to 
asil even on such prescriptioss, Tne loss 
or risk of loss from the violation of his 
right to refuse to sell is far less, clear and 
much more indirect than the advantage 
that Robinson obtained by the forgery and 
deceit. The petitioner before me had the 
forged copy of the decree filed ia order to 
obtain execution as upon a decree of July 
24,1935. There was no such decree in 
existence, and the fact thathe sought to 
gain this advantage is notin the least 
affected by the circumstance that if he had 
been correctly advised, he would _have 
known that the decree of July 4, 1935, was 
saved from the time bar by the amendment 
of August 1935, In my opinion a sufficient 
intent to defraud is, involved” in the 
advantage directly . aimed at; by [he 
petitioner on the basis of the altered dates; 
and itis immat-rial that the alterations 
were brought about uader an efromeous 
impression that the decree was time: barred, 


* 
Z 
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A fraud,itis clear, was attempted upon 
the Court. I am not prepared to hold 
that in such acase it is necessary for the 
prosecution to gofurther and establish an 
intent to cause loss or risk of loss. But 
even if the contrary were to be held, the 
definition of injury in s. 44 of our 
Penal Code is very wide, and Priyanath 
Gupta v. Lal Jhi Chowkidar (20) shows how 
the threat of a decree that could not be 
executed by any competent authority in 
this case, the decree of July 24, 1935—is a 
threat of harm or injury within the 
meaning of the Code. Mr. Manuk also 
referred to the observation of Bramwell, B. 
in Reg. v. John Smith (21): 
“Forgery supposes the possibility of a genuine 
document, and that the false document is not as 


good asthe genuine document and that the one is 
not as efficacious for all purposes asthe other”. 


- That observation referred to some 
printed wrappers which were found to be 
as good for describing the powers for 
‘which they were to be used as other 
wrappers which they imitated were for 


describing their own contents. The mere 


printing of the wrappers was held not to 
constitute forgery, but this seems to have 
no application at alltothe facts of the 
present case. A genuine copy of the 
decree would, it istrue, have entitled the 
petitioner to execution of a decree- passed 


on July 4, 1935, and amended ‘on August 


30, 1935, but the copy filed by the peti» 
tioner sought execution of a decree passed 
on July 24, 1935. The unauthorized altera- 
tions in the dates actually made the copy 
of the decree “more efficacious” than the 
genuine decree in the sense that the peti- 
tioner took the real decree to be time- 
barred and attempted to bring into 
existence a decree of a later date, not that 
this is essential to a forgery. In my 
opinion, the factthat the petitioner held 
a decree which was capable of execution 
on July 21,1938, does not prevent the 
alterations in the certified copy filed on 
behalf of the petitioner from being fore 
geries, or the petitioner's user of. it from 
being fraudulent. : 

The petitioner has been rightly convicted. 
The application in revision is dismissed, 


D. Application dismissed. 


(20) 27 O W N 479; 72 Ind, Oas, 508; 370 L J 526; 
94 Or. L J 396; A I R 1923 Oal, 580, 
(21) (1858) 8 Oox O L 032, 
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= SIONER’S COURT | 
Judicial Miscellaneous No. 289 of 1939 + 
November 6, 1939 
WESTON, J. 
LOUIS DREYFUS & Oo.—ReEsponpENnt 
No. l 
VETSUS 
HEMANDAS HOTOHAND—RESPONĄDENT 

No. 2 
Arbitration—Term in agreement that after certain 
period one party may nominate arbitrator on behalf 
of ather party — Such period, when commences— 
Letter of appointment written before expiry of such 
period to be sent afterwards — Whether amounts to 
appointment—Appointment of arbitrator by one party 
on bekalf of other party according to agreement— 
Communication to arbitrator but not to other party— 
Appointment, if incomplete—No disagreement between 
arbitrators — Omission to appoint umpire, whether 
legal misconduct vitiating award —Umpire, meaning 


of. 

. The period of days after which one party in accord- 
ance with theterms of the agreement may. nominate 
an arbitrator on behalf ofthe other must be so many 
clear days commencing from the midnight after the 
receipt of the letter or notice requiring the other 
party to nominate his arbitrator, 6 Ind. Cas, 886 (4), 
relied on. [p. 263, col. 1.] l 

Where in anticipation of nomination of such an 
arbitratora party has written letter of appointment 
before the expiry of the period statedin the agree- 
ment, to be sent when the necessity arose, the ap- 
pointment cannot be said to becomplete when the 
letter was written provided the formal communica- 
tion to the arbitrator or to other party is not made 
before the expiry ofthe period. ip. 264, col. L] 

Where a clause in the agreement etates that if any 
party shall refuse or neglect to appoint an arbitrator 
within seven days after the one party shall have ap- 
pointed an arbitrator and served a written notice 
upon the other party requiring him to appoint an 
arbitrator, then, upon such failure, the party making 
the request may appoint another arbitrator to acton 
behalf ofthe party so failing to appoint and the 
arbitrator so appointed may proceed and act in all res- 
pects as if he had been appointed by the person failing 
to make such appointment,and where such appoint- 
ment is made and communicated to the arbitrator, it 
cannot be said to be inoperative or incomplete until 
other party has received notice of it. (p. 24, col. 2.] 

In s case where the arbitrators disagreed on the 
matters-referred to them, and the necessity for umpire 
became established it may well be that the omission. 
of the arbitrators to appoint an umpire before they 
entered upon the submission would be fatal to the 
whole procesdings. But when, no disagreement 
between the arbitrators occurred, the omission of the 
arbitrators to provide for a contingency, does not 
vitiate their proceedings. The omiesion to make the 
appointment is not a defect amounting to legal mis- 
conduct onthe part of the arbitrators and sufficient 
to vitiate the award made, - 1 Ind. Cas, 381 (4), not 
followed. 16Ind. Oas, 153 (5), relied on. - Bright v. 
Bates v. Townley (3), dis- 
{p. 265, col, 2.) 1 i 

The ordinary meaning of the word “umpire” is a 
person who isto decide upon disagreement. [p. 264, 


Mr.. Hakumatrat M, Hidnani, for Res- 


a 


ment 
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Mr, XKewalram Jethanand, for Ress 
pondent No, 2. | 


Order.—These are objections to an 


award. ‘The objector, respondent’ No 2, 


was the giarantee broker of Méssra, Louis 
Dreyfus & Oo., and had entered into a 
guarantee agreement with that ‘frm on 
February 4,1939. The agreement covered 
contracts by buyers of sugar in Karachi 
from Messrs. Louis Dreyfus’ & Co. and one 
of these buyers was a firm, Messrs. 
Dwarkadas Assandas of Karachi‘who enter- 
ed into a number ‘of contracts bearing 
Nos. 3, 7,9, 23 and 29 between the dates 
February 4 and May '19,’1939. Respons 
dent No. 2 had signed all these contracts 
as guarantor and there is no dispute that 
these contracts were' within the terms‘of 
the guarantee bond ‘executed by him où 
the date of the first of these ‘five contracts, 
Somé‘ time before Atigust 14, 1939, Messrs, 
Dwarkadas Assandas were adjudicated 
insolvents and although in the objections 
filed it was stated that Messrs. Dwarkadas 
Assandas have applied to set uside the‘order 
of adjudication, it is now admitted'by the 
Jearned Advocate for respondent No. 2 
that they have withdrawn any such appli- 
cation.” On August 14, 1939, Messrs. Louis 
Dreyfus & Ov., seéiit'a leiter to respondent 
No. 2 stating that as Messrs. Dwarkadas 
Assandas have been adjudicated insolvernts 
they have, as respondent No. 2 is aware, 
cancelled their contracts outstanding. with 
him for July; August-and September ship- 
ments and that in respect of those contracts 
asum of Rs. 10,750 has become due, In 
addition, they statéthat a sum of Rs: 10,000 
odd’is due in respect of 275 tons of sugar 
stored on behalf of Messrs. Dwarkadas 
“Assandas under an’ agreement dated July 
25, 1939 and also a sum of. Rs. 1,160 
où'a demand promissory note. They- there» 
foré-call upon -respondent; No, 2 under 
cl;.5 of the guarantee brokerage agree- 
of February 4, ‘to pay toe sum of 
Rs, :21,991-8-3 being loss sustainad -by 
them in--aécordance with the bill enclosed, 
The ‘letter goes on: to state that should 
respondent : No. 2 dispute the right of 
Messrs. -Louis Dreyfus, & Oo. to claim the 
sum stated from respondent No. .2-he 
should note that ‘they will refer the matter 
‘to arbitration and they state that - they 
hereby appoint as their arbitrator Mr. J. 
Humphrey and they call upon respondent 
No, 2 to nominate his arbitrator within 
seven days in accordance with the arbitras 
tion clause‘in'the guarantee brokerage 
agreement. The postal acknowledgment 


~- 


LOUIS DREYFUS & 00. v. HEMANDAS HOTOHAND (SIND) 


stai mal 


263 
of this letter which has been produced 
shews that it was received’ by respondent 
No. 2 on August’ 16, 1939 and'this fact has 
not been disputed, It is also not disputed 
that respondent No, 2 gave no reply to this 
letter and did not nominate ‘an arbitrator 
on his behalf, as called upon by the letter 
to do and in accordance with the arbitration 
clause, cl. 12 of the guarantee agreement; 
On August 23, the manager of Messrs. 
Louis Dreyfus & Oo. signed a letter addresse 
ed to respondent No. 2 stating that as he 
has neither paid the sum demandéd nor 
appointed his arbitrator they, in accordance 
with cl. 12 of the agreement, nominate 
Mr. Fairclough as arbitrator on behalf of 
respondent No. 2, Ono August 24, acsording 
(o the evidence of the manager of Messrs. 
Louis ‘Dreyfus & ‘Co this letter was 
despatched. and “on the’ same day’’’the 
reference was communicated to the two 
arbitratcrs Messrs: ‘Humphrey and Fair- 
clough. The arbitrators on Augast ` 24, 
issued notices to both respondents and the 
postal acknowledgment shews that the 
notice to respondent No. 2 was: received 
by him on August 25. The date fixed in 
the notice for hearing was August 31, 
and on that day the -arbitrators made 
their award. Respondent 2 did not appear 
before them, By the award the arbitrators 
awarded a sum of Rs. 21,991-8-3 to be 
paid by‘respondent No,’ 2 to Messrs. Louis 
Dreyfus & Co., and this sum is identical 


- with that claimed by Messrs. Louis Dreyfus 


& Qo. in theirletter of August 14. - 
Respondent ‘No. 2 has raised a number 
of objections. -I'be first is that the appointe 
ment by Messrs. Louis Dreyfus & Oo, of 
Mr, Fairclough as arbitrator on behalf of 
respondent No, 2 was bad as it wasmade 
before the expiry of seven days from the 
receipt of the notice in the letter of 
August 14, ‘demanding ~ arbitration. 
Reliance is placed upon Louis Dreyfus 
& Co. v. Meharechand Fatehchand. (1) 
where it was held that the period of days 
after which one party in accordance with 
the terms of the agreement may nominate 
an arbitrator on behalf of the other must 
be so many clear days commencing from 
the midnigbt after the receipt of the letter 
or notice requiring the other party to 
nominate his arbitrator, The letter of 
August 14, as has already been stated was | 
received by respondent No, 2 on Au- 
gust, 16, and, following the ruling ‘above 
quoted, the nomination by Messrs, Louis 


(1) 3 S L R 237; 6 Ind. Cas, 886,' H 


until the 24th. 
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Dreyfus & Oo. of an arbitrator on 
behalf of respondent. No. 2 could not 
be made until August 24, as the period 
in cl, 12 of the guarantee agreement is 
geven days. But we have the sworn states 
ment of the manager of Messrs, Louis. 
Dreyfus & Co, that the letter to respondent 
No. 2 informing him of the appointment 
of. Mr. Fairclough although written on .the 
23rd was not despatched -until the 24th 
and also that the appointment of Mr. 
Fairclough was not communicated to him 
Although the learned 
Advocate for respondent No. 2 has admitted 
that he isin possession of the covers under 


„which communications to his client were sent, 


= respondent No. 2 has not gone into the 


é 


witness-box to produce the cover of the 
letter said to have been despatched on 
August 24. I can seeno reason why the 
statements of Mr. Winther, Manager of 
Messrs. Louis Dreyfus & Oo., should not be 
accepted. 

It is suggested that the appointment was 
complete on the writing of the letter and 
therefore should be taken to have been 
made on August 23. I do not think that 
this is the correct view. It was open to 
Messrs. Louis Dreyfus & Co., in anticipa- 
tion of the failure by respondent No, 2 
to appoint an arbitrator, to consider what 
steps they should take in this contingency 
and to prepare for this contingency. And 
provided the former appointment’ by com- 
munication to Mr. Fairclough or te respon- 
dent No. 2 was not made before August 24, 
I.can see no reason to hold that the appoint- 
ment must be deemed to come into effect when 
Messrs. Louis Dreyfus & Oo., anticipating 
the necessity of such an appointment 
wrote letters tio be sent when the necessity 
actually arose. I hold that the appoint- 
ment was made not on the 23rd but on 
August 24, and the objection that it was 
made within the period of seven days from 
receipt of the letter of August 14; tkerefore 
is without substance, 

The next objection is that thetwo arbi- 
trators assumed jurisdiction before the 
completion of the appointment of Mr, 
Fairclough and in support of this objection 
the learned Advocate for respondent No. 2 
adopts the position that the appointment 
of Mr. Fairclough did not come into effect 


‘ until August 25, when his client received 


the letter informing him of this appoint- 
ment. Reliance is placed upon almost 
identical passages in Russel on Arbitration 
and Redman on Arbitration ,in .. which 
referring to the case of two arbitrators, 
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one appointed by each party, itis said that 
the appointment by a party of bis cwn 
arbitrator does not become effective until 
it is communicated to the other party. 
do not think these remarks have any bearing 
upon the position where the party has already 
appointed his own arbitrator and is making 
tbe appointment of an arbitrator on behali 
of the other, side in accordance with the 
terms in the submission. Paragraph 12 of 
the guarantee agreement states that if any 
party shall refuse cr neglect to appoint an 
arbitrator within seven days after the one 
party sball have appointed an arbitrator 
and served a written notice upon the other 
party requiring him to appoint an arbi- 
trator, then, upon such failure, the party 
making the request may appoint another 
arbitrator to act on behalf of the party so 
{ailing to appoint and the arbitrator so 
appointed may proceed and act in all rese 
pects as if he had been appointed by the 
person failing to make such appointment. 
In view of these terms [ can see no reagon 
why the appointment of Mr. Fairclough 
should be deemed to be inoperative or 
incomplete until respondent No. 2 received 
notice of it. If once it is conceded that 
Messrs. Louis Dreyfus & Co. hed, the right 
under cl. 12 to appoint Mr. Fairclough then 
their communication to Mr. Fairclough of 
his appointment made the appointment 
effective from the time the communication 
was made. This objection also is without 
substance. The next objection relates to 
the omission by the two arbitrators to ap- 
point an umpire, The portion of cl, 12 of 
the. guarantee agreement dealing with 
appointment of umpire is as follows: 

“The arbritators shall within three days after 
their appointment and before entering upon the 
business of the said reference appoint an umpire in 
writing to whom tke matters in dispute shall be 
referred. If the arbitrators disagree and if they fail 
to appoint an umpire within the said period then 
the Chairman or the acting Chairman for the time 
being of the Karachi Chamber of Commerce shall 
appoint the said umpire. The arbitrators and 
umpire acting under these presents shall] have all the 
powers conferred by the Indian Arbitration Act of 
1899 or any statutory modification thereof for the time 
being in force and these presents shall be deemed to 
be a submission to arbitration within the provisions 
of the said Act.” 

_ It is plain that the functions of the arbi- 
trators were not solely to appoint an umpire 
or third arbitrator to whose sole asbitra- 
tion the matters in dispute should then be 
referred without the arbitrators having 
considered them, The words ‘to whcm the 
matier should then be referred” only mean 
that the umpire is tobe an,umpire in the 
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arbitrators, The ordinary meaning of the 
word “umpire” is a person who is to decide 
upon disagreement. There is nothing what» 
ever to support the further suggestion made 
that the umpire was to be a third arbitrator 
sitting with and having the same powers 
as the other arbitrators. It is true that the 
arbitrators omitted to make an appointment 
of an umpire as they were required to do 
Within three days by the terms ofcl. 12 
and in fact they made no appointment at 
all, It is not very easy to understand what 
is meant by the words “if the arbitrators 
disagree and if they fail to appoint an 
umpire within the said period.” For res- 
pondent No. 2 it is urged that the disagree- 
ment Gontemplated is disagreement as to 
the person to be appointed as umpire. For 
Messrs. Louis Dreyfus & Oo, it is urged 
that the disagreement must bea disagree- 
ment onthe matters referred for arbitra- 
tion. The use of the word “and” between 
the portion dealing with disagreement and 
that dealing with failure to appoint an 
umpire does suggest that the two matters 
are to be considered distinct. If it was only 
intended to provide for failure to appoint 
an umpire either. by disagreement or by 
neglect of the arbitrators, then, it would bé 
' sufficient to say: “If they fail to appoint 
an umpire within the said period then, 
&c,* and to omit altogether the words "If 
the arbitrators disagree, &c.” . 

But even if the contention of respondent 
No. 2 set out in the above paragraph is 
accepted, the question remains whether the 
failure by the arbitrators to appoint an 
umpire amounts to legal misconduct such 
as to vitiate the whole award, Reliance has 
been placed upon two English cases, Bright 
v. Durnell (2) and Bates v, Townley (3). 
The second of these cases does not appear to 
be in point. It was a case where the refer- 
ence was to three arbitrators, one chosen 
by each party, andthe third to bé chosén 
‘by the twoso appointed. It was held that 
‘as the third arbitrator had not been duly 
appointed the award was bad. In the firat 
case, Bright v. Durnell (2), the two arbie 
trators did not appoint an umpire as they 
were required to do by the terms of the 
submission and the Court held that it had 
no jurisdiction to compsl the arbitrators 
fo make an appointment of an umpire. In 
a Oalcutta case, Chooni Lal v. Madhoram 
(4), it was held relying upon the both Bright 
v. Durnell (2) and Bates v. Townley (3) that 

(2} (1836: 4 Dow] Rep, 756. 


(3) (1847) 1 Ex. 572, 19 L J Ex. 396; 74 R R 772. 
(4) 86 O 388; 1 Tnd. Oas, 391; 13 O W N-297, 
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where the terms of the reference provided for 
the appointment of an umpire before the 
arbitrators entered upon the reference then 
until the umpire is appointed the reference 
could not proceed. In this cast the refer- 
ence was made under rules relating to 
arbitration made by the Béngal Ohamber 
of Commerce, and in a later case, The 
Bombay Co., Ltd. v. National Jute Mills 
Co. Ltd, (5) it was held that under the 
same rules of the Bengal Ohamber of 
Commerce although they required an umpire 
to be nominated before the arbitrators 
entered upon the reference yet the omission 
to so nominate an umpire would not be a 
ground for setting aside the award having 
regard to a rule which provided that no- 
award should be set aside by reason or ` 
on account of any informality, omission or. 
delay or error in the proceedings or any 
misconduct short of collusion or fraud on 
the part of the arbitrators. In view of this 
later case the authority in Chooni Lal v. 
Madhoram (4) must be regarded as con- 
siderably weakened. 

It is true that the Amending Act of 1934 
to the Faglish Arbitration Act lays down 
that in an arbitration agreement, unless 
the contrary intention is expressed therein, 
if reference is to two arhitrators, the two 
arbitrators shall appoint an umpire imme- 
diately after they are themselves appointed, 
And no doubt a rule requiring the umpire 
to be appointed before the arbitrators 
enter upon the reference is a sound rule 
tending to minimize the possibility of later 
disagreement as to the person to be ap- 
pointed as umpire. In a case where the 
arbitrators disagreed on the matters referred 
to them, and the necessity for umpire 
became established it may well bethat the 
omission of the arbitrators to appoint an 
umpire before they entered upon the sub- 
mission would be fatal to the whole proceeds 
ings. But when. as in the present casa, 
no disigreement between the arbitrators 
occurred, it is dificult to see why the omis- 
sion of the arbitrators to provide for a 
ontingeney, which in fact did not arise, 
should .vitiate their proceedings. Even on 
the interpretation urged by respondent 
No. 2, [think the direction to appoint an 
umpire should be regarded as directory and 
not as mandatory, I hold that in the 
present case the omission to make the 
appointment is not a defect amounting to 
legal misconduct on the part of the arbi- 
trators and sufficient to Vitiate the award 
made. dk. 

(5) 39 0 669; 16 Ind, Oas. 153. 
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The next objection raised is that matters 
referred to arbitration include certain cone 
tracts between Messrs, Louis Dreyfus & Oo. 
and Dwarkadas Assandas which were not 
within the scope of the guarantee agree- 
ment, I am referred to the agreement 
marked by the arbitrators as document 
No.7 dated July 25, 1939, referred to in 
the letter of August 14, by which Messrs, 
Louis Dreyfus & Co, agreed to store on 
behalf of Dwarkadas Assandas under certain 
conditions a part of the sugar of contract 
No. 3 which had arrived at Karachi, Al- 
though this agreement bears the signature 
of respondent No. 2 as guaranteeing this 
agreement it is claimed that as the agrees 
ment itself contains no submission clause 
it was outside the scope of the arbitration. 
But the original contract madeon February 4, 
1939 (marked 3), to which the agreement 
marked 7 refers, expressly provides for 
warehousing the goods by Messrs, Louis 
Dreyfus & Co. on the buyer’s account and 
risk, The sgreement No. 7 therefore is 
merely an amplification of the terms of the 
contract No.3 to which respondent No, 2 
is also guarantor and which admittedly is 
within the scope of the guarantee agree- 
ment, Any dispute or claim under agree- 
ment No. 7 is really a dispute or claim 
under the contract No, 3 and is a matter 
which under the guarantee agreement was 
to be referred to arbitration, 

Lastly, it is urged that after Dwarka- 
das Assandas were adjudicated insolvenis 
Messrs. Louis Dreyfus & Oo. were bound 
to call upon respondent No, 2 to fulfil all 
the contracts of Dwarkadas Assandas and 
that arbitration could not be held until 
respondent No. 2 failed to take up those 
contracts. It has not been suggested that 
respondent No. 2 upon the claim being 
made from’ him by Messrs. Louis Dreyfus 
& Co. took up this position On the con- 
trary, it is not disputed that he did nothing 
at all. If respondent No, 2 wished to claim 
that he was entitled to take up the contracts, 
goods of which bad not yet arrived, on 
the due dates, and that the matter could not 
yet be adjudicated upon by the arbitrators, 
it was open to him to have claimed this 
before the arbitrators. Respondent No. 1 
in their letter to respondent No. 2 of August 
14, stated definitely that they had can- 
celled the contracts swith Dwarkadas 
Assandas by reason of his insolvency, Any 
question as tothe propriety of this course 
and the liability of respondent No, 2 under 
the guarantee were questions for the 
arbitrators to decide. If respondent-No. 2 
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did not choose to put forward his conten- 
tions before the arbitrators he cannot now 
plead that the award is bad because the 
arbitrators have not accepted a position 
which was not placed before them. 

All the objections raised in my opinion 
are without substance and I order the 
objections to be dismissed. Respondent 
No, 2 must bear costs.of respondents No. i 
in these proceedings. 


S. Objections dismissed. 





PATNA HIGH COURT 

Appeal from Appellate Decree No. 745 

of 1938 

January 24, 1940 
-AGARWALA AND Row kano, JJ. 
MAKSUDAN LAL SAHU—P.Larntirs— 
APPELLANT 
versus 


NIRANJAN NATH DAS:anp otners—_ 


DEFEN DANTS— RESPONDENTS 

Chota Nagpur Tenancy Act (VI of 1908), ss 46, 4 
Mortgage in violation of s. 46—Validity— Limita- 
tion Act (IX of 1908), s. 20 (2)—Receipt of usufruct 
during possession as trespasser —W hether gives fresh 
start of limitation—Civil Procedure Code (Act V 
of 1908), O. VFI, r. 17~Plaint—Amendment of at 
second appeal—Amendment altering nature of suit, . 
cannot be allowed 

Where a mortgage has been entered into in viola- 
tion of s. 46, Chota Nag. Ten, Act if cannot undér 
that section or 8.:47 form the basis of a valid 
decree for sale and the fact that the land sub- 
sequent to the mortgage ceases to be raiyati will 
not validate a transaction regarding the land which 
was previously invalid, 

The enjoyment of the usufruct of the property by 
the plaintiff year by year does not give him a 
frasb start for limitation for a suit to reeover the 
money. 144 Ind. Oas. 439 (1), distinguished, 57 
Ind. Oas. 76(7), Pichandt v. Kandesami (4) and 
Venkaji Babaji Naik v, Shidremapa Balapa Desai 
(9), relied on. 

{Case-law referred to.] 

The plaintiff cannot be allowed in second appeal 
to amend his plaint by asking to be treated as a 
person who hasby prescription acquired an absolute 
title as owner instead of as morigagee, as originally 
alleged, with a prayer to be restored to possession 
of the house, since such an amendment would alter 
the character of the suit. 


A. from a decision of the Additional 
Judicial Commissioner of Chota Nagpur, 
dated June L, 1938. 


: Mr. K. K. Banarji, forthe Appellant. 


‘Messrs, A.C. Sinha and S. C, Chakravarty, 
for the Respondents. 


Rowland, J.—This is an appeal by the 
plaintif who brought on April 25, 1936, 
a suit to recover. principal Rs. 250 and 

l A A 


1940 
© 


interest Rs. 229 due on a mortgage bond 
secured on a house situated in cadastral 
survey plot No. 1055, in Khata No. 32in 
village Lohardaga, district Ranchi, The 
mortgage bond was executed on December 
22, 1911, by Sheotabal Ram, ancestor of 
the defendants Nos. 1 to 9 in favour of 
Banshi Sahu. the father of defendants 
Nos. 10 and 11, The mortgagee was put 
in possession of the property hypothecated 
of which he was under the document to 
remain in pcssession for three years after 
which the mortgagor was to be entitled 
to redeem, It was further stipulated that 
the mortgagee would continue in possession 
until redemption and in case of disposses- 
sion there was a covenant to repay the 
~- money with interest at 15 per cent. per 
annum, The mortgagee assigned his in- 
terest by saledeed dated February 10, 
1916 to Mohan Lal, the father -of the 
plaintiff. Thereafter the plaintiff remained 
in possession of the house until 1930 when 
the defendants ist party dispossessed him, 
The sons’ of Bansi Sahu have not con- 
tested the suit but the other defendants 
raised various objections to the claim, one 
was that by oral agreement the plaintiff 
was allowed to remain in possession and 
the usufruct of the property was to be 
set off against both principal and interest 
as a result of which the debt has been 
extinguished, This defence was negatived 
by the Courts. Another defence taken 
was that the plaintiff was dispossessed in 
1917 or 1918 and that ths suit was barred 
by time whether regarded as a mortgage 
suit or as a suit for recovery of money 
on the personal covenant to repay. The 
Courts have found the facts otherwise 
holding that dispossession of the plaintiff 
by the defendants took place in 1930 that 
is just within the period of six years 
before the institution of the suit. A third 
objection was that the mortgage was a 
transaction contrary to s. 46 of the Chova 
Nag. Ten, Act and as such was void 
either at the outset or, at any rate, after 
five years. Therefore it was said that 
limitation to recover the money ran from 
either 1914, the date on which the mort- 
gage money was made repayable by the 
bond or from 1916 if it be. assumed that 
the possession of the plaintiff as mortgagee 
was valid for five years. Sections 40 and 
47 are a bar to the plaintiff obtaining a 
mortgage decree for sale of the property 
and the period of six years’ limitation 
calculated ‘either from 1914 or .1916 bars 
the relief of the money-decree on the basis 
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of the personal covenant. This defence 
was accepted by the Courts below who 
have dismissed the suit, the view taken 
being that ‘he suit should have been 
brought within six years from December 
22, 1916 and that the plaintiff could not 
take advantage of his subsequent posses- 
sion of the property because it was that 
of a trespasser, The Additional Judicial 
Commissioner thought that e. 20 (2) of the 
Lim. Act could not avail the appellant 
because the receipt by him of the usufruct 
of the property was not as mortgagee in 
possession but as a trespasser, It is this 
finding of the Oourts below which is assailed 
on appeal. 

Assuming, it is said, that the plaintiff 
was a trespasser in possession it -is con- 
tended that by holding possession for 12 
years: adversely to the true owner he 
acquired a title as claimed by him, namely, 
the status of a lawfal mortgagee.- In 
support of the contention reliance is placed 
on some observations of Macpherson, J. in 
Abdul Jabbar Khan v. Gulab Khan (1). 
It was there said that the mortgagee 
begins to prescribe from the date of the 
mortgage and if he holds adverse posses- 
sion as such for the statutory period, the 
raiyat can only recover possession by re- 
deeming him. That observation was in the 
nature of an obiter cictum, for in the 
case before him which was resisted by the 
defendant on the ground that he had been 
in Possession not as a mortgagee but as 
a raiyat it was beld tbat in fact the 
defendant had been in adverse possession 
of an interest as raiyat. There are deci- 
sions of other High Oourts in which a 
person in possession as a mortgagee under 
a mortgage inviolate by statute has been 
held to have prescribed and obtained by 
lapse of time the limited right of a mort- 
gagee. It was so held in Sontayana Gopala 
Dasu v. Inapatalupula Rami (2) and in 
Ramchandra Venkaji Naik v. Kallo Deoji 
Despande (3), in a suit to redeem where 
the defendant held under an invalid 
mortgage for over 12 yeara and set up 
an absolute title it was held that he could 
prescribe only for the limited interest of 
a Mortgagee in possession. On the other 
hand,..doubt has . been expressed in this 
Court whether such a limited interest as the 
- (1) 14 P LT 294; 144 Ind. Oas. 439; A I R 1933 . 
Pat. 288; Ind. Rul. (1933) Pat. 236, 

. (2). 44 M 946; 64 Ind. Oas. 328; (1921) M W N 385. 
4) M L J 194,13 L W 685; A IR 1921 Mad 


410 (2). $ l'e aiae 
(3) 39 B 587; 30 Ind. Oas. 396; 17 Bom, L R 630; 
A I R 1915 Bom, 181, T: > n : 
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relation of mortgagor and mortgagee can. be 
created by prescription In Sheikh Bhukhan 
Mian v. Srimati Radhika Kumari‘Debi (4) 
the question was not expressly decided but 
both Wort, A. O. J. and Manohar Lall; Ji 
inclined to the opinion that this limited 
interest could not accrue by adverse posses- 
sion. In Madhavrao Waman Saundalgekar 
v. Raghunath Venka’esh Despande (5) the 
question: arose whether tenants claiming’ a 
permanent tenancy in service watan lands 
on the strength cf a lease contrary to the 
prohibition in Bombay Act IIT of 1874 
against alienation by a watandar had, by 
adverse possession established a right to 
a permanent tenancy. Sir Jchn Edge in 
delivering the judgment of their Lordships 
aaa without expreasly deciding the point, 
that 

“They are constrained to say that it is somewhat 
dificult to ses how a stranger to a watan 
can acquire a title by adveree possession for 12 
years of lands, the alienation of which was, in the 
interests of the state, prohibited.” 

Again in Sriniath Datrasikhamani 
Ponnambala Destkar v. Periyanan Chetti 
(6) the question was raised: but not decided: 
But the decided cases mainly deal with 
the position in which the true owner seeks 
to redeem or to eject a person in possession 
under an invalid mortgage, In the. present 
case the position is changed because the 
defendants who are the true owners have 
succeeded in recovering possession: of the 
mortgaged property. Hence it is not neces- 
sary for us to decide what would have 
been tke position had the present plaintiff 
been in possession and in the situation of 
a defendant to a suit of that nature, The 
point which we have to decide is whether 
limitatton for the suit instituted by him 
which is to recover his mortgage money 
is to run from 1916 at latest or from 1930, 
the date on which he loat possession. The 
position seems analcgous to that in Krishnaji 
Sakharam Despinde v. Kashim (7). Here 
u mortgage of watan lands was by statute 
permissible so far as ıt affected the lfe 
interest of the grantor but beyond that 
it was not valid so as to affect the ine 


(4) 19 P L T 469; 176 Ind. Oas. 35; 4 B R 667; 11 
R P37; AIR 1938 Pat. 479. 

(5) 47 B 798; 74 Ind. Oas. 362: 25 Bom, L R 1005; 
(1923) M W N68; AIR 1993P 0 205: 33 M L T 
389; 28 O WN 857; 20 L W 2485:01" A 255; 47 
M L d 248¢P 0). l bd 

(6) 59-M 809; 162 Ind. Cas, 465; 1936 OL R 326; 
1936 A LR 205; AIR-1536 PO 183:8 RPO 2952 
2 B R 667; 40 O WN 901; 44 LW 1; 38 Bom L 
R 702; 17 P-L T480; (1936)-O" W N 866; (1936) M 
W N 733; 71 ML J 103; 38 P.L R193; B3 OL J 
491: (1936)-A LJ 9717; B3 IAS PO ` 

(7) 44 B 500; 57 Ind, Oas:-76;22 Bori. L R 385. : -- 
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terest of his successor. A suit was brought: 
by: the successor“to recover possession of. the 
property and- he succeeded on the finding. 
that the mortgagee was, since-the death of 
his mortgagor, a trespasser: The latter then: 
sued to recover his‘'money: and ‘he: sought: 
to date limitation, for the suit. from. the 
date when he was dispossessed. of. the 
land treating the- receipt of the rent: or 
produce of the land. as a payment: within 


the meaning of s. 20 (2). of. the.Indian 
Lim. Act giving. a fresh start to 
limitation. It was held that time ran 


against him from the date of the. death 
of his: mortgagor on which date the mort- 
gage as such came to an end. His 
Possession thereafter “was the possession 
of a trespasser claiming a limited interest 
in the property as a mortgagee, but not the, 
possession of'a mortgagee”, A similar view 
was taken in Pichandi v. Kandasami (8) 
andin Venkaji Babaji Naik v. Shidramapa 
Balap Desai (9). That being so we are 
unable to hold that the enjoyment of the 
usufruct of the property by the: plaintiff 
year by year gave him. a fresh start. for 
limitation for a suit to recover the-money. 
On that finding the claim to a money 
decree fails: ' 


As to the alternative claim for « morte 
gage decree Mr. K. K. Banarji for the 
appellant did not feel himself in a position 
to press it and said he would be content. 
if his client got a money decree but it 
may be pointed out that the mortgage 
having been entered into in violation of 
s 46 of the Cnota Nag. Ten. Act could 
not, under that section ors. 47, form the 
basis of a valid decree for sale. It is 
true that the land {and house) now in 
suit has ceased to be raiyati land and 
its status is chhaparbandi, But the change 
took place apparently about 1928 and wiil 
not validate a transaction regarding the 
land which was previously invalid. It was 
faintly contended that if relief under the 
bond could nct be given to the plaintiff 
he might be permitted to amend his 
pleading and asked to be treated as a 
perscn who has by prescription acquired 
an absolute title as owner. Forthis purpose 
he might be permitted to amend his plaint 
by adding a prayer to be restored to 
possession of the house. I do not think 
that at this late stage the plaintiff can be 
allowed to make such an amendment 
which would alter the character of the suit 


(8) 7 M539, : 
(9 19B 663. . 
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to a degree which does -not seem to be 
permissible. 

In the result I would dismiss the appeal 
with costs. 


.Agarwala, J.—I agree. 
D. Appeal dismissed. 





-RANGOON HIGH. COURT 
Second Appeal No. 72 of 1939 
Suly.5, 1939 
| WRIGHT. J. 
KO PA TU— APPELLANT 
` VETSUS i 

AZIMULLA AND OTHBRS— RESPONDENTS 

Contract Act (IX of 1872), s. 23 — Contract to 
transfer property to another in. consideration of 
latter's giving «false evidence on -behalf of- former— 
Legality —Contract illegal—Illegality..not. pleaded— 
If. should be enforced. 

Courts should not enforce illegal contracts even if 
the illegality has not been pleaded by the defen- 
dant. Alice Mary Hill v. William Clarke (1), Scott 
vi Brown, Doering, McNab & Co. (2)and Gedge v. 
Royal-Exchange Assurance Corporation (3), relied 
on. 

Where one person enters into agreement with an- 
other person to transfer certain property to him on 
the- latter's agreeing to give false..evidence on behalf 
of the former the agreement is void as thé considera- 
Dep for the agreement is;illegal and opposed to public 
policy, 


- 8. A. {rom the decree of ibe District Court, 
Pegu, dated December:7, 1938. 


-Mr. P. K. Basu, for the Appellant. 
Dr. Ba Han, for the Respondents. 


Judgment.—Towards the end of 1934, an 
Indian called Kalu died leaving a considers 
able amount of property. After h's death, 
litigation arose over his estate between his 
Burmese.wife, Ma Sein.Khin, and his Indian 
heirs, .The Indian heirs sought the assist- 
ance of the plainotiffyKo Pa’ Tv, as they 
were not well-acquaintéd with the way in 
which to conduct suits; and they entered 
info an agreement with him (Ex.'A}, which 
is the basis of ‘the suit out of which this 
appeal arises. In‘’this document the „heirs 
undertook to transfer out right to Ko Pa Tu 
certain immovable property , provided, he 
conducted., properly for .them .-every.thing 
concerned with the litigation: in-.connection 
‘with ' the -nheritance--case. ‘Ko-:Pa’ Tu 
brought a suit based ‘on, this document: for 
specific, performance of .the,contract;or;in 
default for compensation,.Rs. 1,500, . Various 
defences were taken; but-the Sub-Divisional 
Judge came to‘the conclusion that the agree- 
ment bàd been entered -into with the object 
of getting,i Kor Pa Tuctorgive;eyidence on 
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behalf of the-heirs, which was opposed to 
public policy -and therefore he held the 
agreement to be void. The Sub-Divisional 
Judge considered that the plaintiff was 
entitled to some compensation in respect of 
what he‘ had done for Kalu’s Indian heirs 
and so-he:awarded him Rs. 500 and costs, 
against them. Ko Pa Tu appealed against 
the decree dismissing the greater part 
of his suit and the defendants filed a 
ercssobjection with regard to the decree 
for Rs.:500. The learned District Judge 
agreed with the Sub-bivisional Court that 
the agreement .was void as opposed to 
public policy; but-he set aside the decree 
for Rs. £00 on the ground that no specific 
claim had deen made in the plaint for remu- 
neration for general services rendered. 

The plaintif, Ko Pa Tu, comes to 
this Court in second appeal, The -main 
grount urged by Mr. -P. K; Basu on behalf 
of the appellant is that the Judges of 
the lower ‘Courts ought not to have made 
out -a new-case for the respondents which 
was not taken in -the written statemenis, 
The important paragraph of the written 
statement .of . defendants Nos. 1 to 10 is 
‘No. 3,,which' I reproduce: 

“That as.regards para. 4 of the plaint.these defen- 
dants, admit execution of the agreement, but submit 
that as the plaintiff. who- was a, witness in the, suit 
by Daw Nyein May against these defendants in the 
District Court of Pegu unduly influenced them to 
execute the -said agreement they had to sign ’ it 
against their. will and. consent.-in- order. to ‘protect 
their interest: in the.said suit. ‘Thus as: they were 
unduly--influenced: to-execute the agreement it is not 
ebforceable sgainst them.” Dos 
“Other defences were -also taken - but 
they. are..not material to this point. When 
evidence , was led, the defendants did not 
strictly .conform. to this portion .of their 
written -statement, ‘The case they - put 
forward was that Ko Pa°Tu intimated 
to them: that.: Ma Nyein.May. had, promised 
to. give him. Rs. 1,000 if, he gave evidence 
in her favour, but that if the Indian 
heirs would.. give him „the land which. he 
worked -he would give evidence favourable 
to them and sothey executed the agreement 
(Ex... A). 

It will be noticed that para. 3 of the 
written statement already referred to is 
rather vague, but. that it does make reference 
to the fact. that they executed it because the 
plaintif was a witness in the suit and they 
wanted to protect their interest in their 
suit, The plaintiff did not ask for further 
particulare with reference to this defence. 
If he had done so, the defendants, would have 
put, their. defence;more:clearly. . It. will be 
seen that -when.the..plaintiff. was crosse 
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examined he was asked whether it was true 
that Ex. A had been executed by the Indian 
heirs as a reward to him for giving evi- 
dence against Ma Nyein May. From this 
it is clear that the defendants did put 
“forward this defence before the plaintiff's 
witnesses were examined and before they 
themselves gave evidence. I can find 
nothing in the record tending to show that 
the plaintiff ever raised any objection to 
the reception of this evidence which was 
tendered by the defendants to establish this 
portion of their defence. In such circum- 
stances, it seems very doubtful whether 
the plaintiff should not be permitted to 
say that this defence should be disallowed 
because it was not originally mentioned 
with sufficient clarity in the pleadings. 

There is another aspect of this matter. It 
is a general principle that Courtsshould not 
enforce illegal contracts even if the illegality 
has not been pleaded by the defendant. In 
Alice Mary Hill v. William Clarke (1), it 
was held that where an agreement was on 
the face of it a perfectly legal agreement, 
and although no plea had been raised by 
the defendant as to the illegality of the 
consideration, yet no decree should be passed 
on it when it was established that the con- 
sideration of the agreement was illegal, In 
Scott Ve Brown, Doering, McNab & Co. (2), 
Lindiey, L. J. said: 

“Eg turpi causa non oritur actio. This old and 
well-known legal maxim is founded in good sense, and 
expresses a clear and well-recognized legal principle, 
which is not confined to indictable offences. No.Court 
ought to enforce an illegal contract or allow itself 
to be made the instrument of enforcing obligations 
alleged to arise out of a contract or transaction 
which is illegal, if the illegality is duly brought 
to the notice of the Court, and if the person invok- 
ing the aid of the Courtis himself implicated in 
the illegality. It mattersnot whether the defendant 
has pleaded the illegality or whether he has not. If 


the evidence adduced by the plaintiff proves the 
illegality the Court ought not to assist him.’ 


In Gedge v. Royal Exchange Assurance 
Corporation (3), Kennedy, J. followed the 
case which I have just referred to and refused 
to enforce an agreement which was illegal, 
although the illegality of it had not been 
pleaded. In the present case it -appears 
from-the plaintiff's own evidence in the 
former case (Ex. 1), which he admitted, and 
from the circumstances which he admitted, 
that the agreement (Ex. A) was entered 
into with the object of obtaining Ko Pa Tu's 
evidence in the case which had been brought 


(1) 27 A 266; 1 A L J 632. 

(2) (1892) 2 Q B 724; 61 LJ Q B 733; 4R 42; 67L 
T 782; 41 W R 116; £7 J P 213. 

(3) (1900) 2 Q B 214; 69 LJ QB 506; 82 LT 463; 9 
Asp. M O 57; 5 Com. Oas, 229; 16 T L R 344. 
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against the Indian heirs by Ma Nyein May. 
In the particular circumetances a strong 
inference arises ihat the evidence which 
was to be given would be false evidence. 
When these facts, were brought to the 
notice of- the Courts, it seemsto me that 
they were amply justified in disallowing 
plaintiff's claim on the ground that the agree- 
ment was void, although this particular plea 
had not been taken in the written statements. 
On these two grounds I am not prepared 
to uphold Mr. Basu's contention that the 
decisions of the lower Oourts should be 
upset because they did not proceed directly 
from the pleadings. 

It remains to consider whether on. the 
evidence the Courts were justified: in 
coming to the conclusion that the agree 
ment was void owing to the nature of the 
consideration. (After considering evidence 
his Lordship concluded.) In view of the 
evidence and the circumstances, I cannot 
see any good grounds for coming to the 
conclusion that both the lower Courts were 
wrong in holding that the real consideration 
for the agreement (Ex. A) was the under- 
taking of Ko Pa Tu to come over to the 
side of the Indian heirs to give evidence; 
apparently false evidence, on their behalf. 
It seems to me that the consideration -for 
the agreement was certainly opposed to 
public policy and that it was moreover 
illegal, and I agree that no decree should be 
passed on the basis of the suit agreement. 
For the reasons which I have given I dismiss 
this appeal with costs, 


8. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Civil Revision No. 383 of 1936 
‘ December 19, 1938 
BENNET AND VERMA, JJ. 
DISTRIOT BOARD, DEHRA DUN— 
PLAINTIFE—ÅPPLICANT 
VETSUS 
OaPTArN H. TROTTER—DEFENDANT— 
OPPosITE PARTY ; 
U. P. District Boards Act (X of 1922), as. 114 (a), 


‘128, 1381—Suit for recovery of tax on circumstances 


and property-—Judge considering tax unjust in case 
of Government servants— Suit, tf can be dismissed— 
Such tax, if amounts to second assessment on persons 
paying income-tax—Fact that Forest Research 
Institute is administered by Government of India, 
whether excludes land covered by Institute from 
territories administered by Local Government. © > 

The mere fact that in the opinion of the Judge 
the tax is unjust and would operate harshly, so 
far, at any rate, as Govt. servants residing only 
for certain periods within the jurisdiction of the 
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District Board in question are concerned ‘does not 
justify the dismissal of the suit-for the recovery of 
& certain sum alleged to. be due from the defendant 
as “tax on circumstances and property” for a certain 
number of years. The provisions laid down in 
ss, 128 and 1381 of the U. P. District Boards Act 
make it perfectly clear that the Judge is not right 
in adverting to these considerations and in basing 
his judgment upon them. : i 

The taxon “circumstances and property” which 


the District Board imposes isnot income-tax. The- 


residence within the rural area ig by itself sufficient 
to bring a person within the purview of this tax. The 
imposition of such tax upon a person who pays 
income-tax, does not therefore amount to second 
assessment. , , , 

. The mere fact that the Forest Research Institute 
is a department administered by the Govt. of 
India does not exclude the land covered by the 
Forest Research Institute from, the territories for 
the time being administered by the Local’ Govt. 
of the United Provinces. 7 


‘OC, R. against the decree] of the. Small 
TA Court, Dehra Dun, -dated June .5, 
Dooa i 

: Mr. Benod Behari Lal, for the Applicant, 
“Mr. P. L. Banerji, for the Opposite. Party. 
Verma, J.—This is a petition in revision 
by the plaintiff. against ʻa- decree of the 
learned Judge of the Court of Small Causes 
at Dehra Dun, The suit was for the recovery 
of a total sum of Rs, 547-6-0, alleged to be 
due from the defendant as “tax on circum- 
stances and property” for-a certain number 
of years. The defendant raised various 
pleas in defence, but we are concerned with 
only two of them, namely, (1) that the 
defendant “did: not come within the pur- 
View of s. 114, cl, (a), District Boards 
Amendment Act,” and (2): that, at any rate, 
& portion of the claim was barred by time, 
The learned Judge has dismissed. the entire 
Bult... u > so ty „ți 
“The learned Judge has held in favour of 
the, plaintiff that ‘the’ deferdant assessee, 
residing as he doés within the “rural areas” 
in question, is’ not entitled to gay that he 
ig Outside the purview ‘of s 114'(a), U.P. 
District Boards Act (X of 1922). He ‘has 
however, dismissed the suit because, to put 
it- briefly, iw bis opinion‘the tax is unjust 
and would operate harshly, so far, at any 
rate,‘as Govt, servanis residing cnly for 
certain periods -within the jurisdiction of 
the District Board in question are concerned. 
We are unable to agree with the learned 
Judge that such consideration can justify 
the dismissal of the suit. The provisions 
laid down in ss. 128 and 131 of the Act 
make it perfectly clear that the learned 
Judge was not right in adverting to these 
considerations and in basing his judgment 
upon them,- Another’:reason given by. the 
learned Judge for holding in favour of the 
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defendant and dismissing the suit is that 
the defendant pays income-tax and is 
“therefore free from a second assessment,” 
This view is clearly erroneous, ° The learned 
Judge ias not right in thinking that the 
tax on ‘circumstances and property’’ which 
the District Board imposes is income-tax, 
No question of a second assessment arises, 

The previous sanction of the Governor- 
General. as required by subes. 3 of s. 80-A, 
Goyt. of India Act, then in force, was 
obtained to the passing of’the. U. P. ‘District 
Boards Act (X of 1922). That -being ‘so, 
the Local Govt. was entitled to enact the 
secticns which authorize the imposition of. 
taxes by the District Boards, Section 10x, 
U.P. District Boards Act, runs as follows: 

“With the previous sanction of the Local Govt. a 
Board may, by notification, impose and may in like 
manner abolish or alter the rate of either or both 
of the following taxes: (a) a local rate under s. 3, 
U. P. Local Rates Act, 1914, as modified -by this Act; 
(b) a tax on persons assessed according to their cir- 
cumstances and property (hereinafter referred to as 
the ‘tax on circumstances and property’) in accord- 
ance with s. 114 

Provided that a Board shall not effect an increase 
in the amount of the local rate in force at thé ccm- 
mencement of this Act unless a tax on circumstances 
and property has been imposed under cl. (b).” 

The relevant portion of s. 114 may also 
be quoted : ` 

“The power of a Board to impose a tax on circum- 
stances and property shall be subject to the following 
conditions and restrictions, namely, (a) the tax may 
be imposed on any person residing or carrying on 
business in the rura) area, provided that such person 
‘has so resided or carried on business for a total 
period of at least six months in the year under 
assessment," 
[t is perfectly clear therefore that the 
District Board was authorized in law to 
impose a tax on persons residing in the 
rural area assessed according to their cir- 
cumstances and property. The argument 
of Mr. Banerji who appears for the defen- 
danterespondent. is that the area covered 
by the Forest Research Institute at Dehra 
Dun, within which area the defendant 
resides, is not within the rural area and is 
therefore outside the jurisdiction of -the 
District Board. He refers to s. 1 (2) of the 
Act which lays down that the Act extends 
to the territories forthe time being adminis 
tered by the Local Govt. of the United 
Provinces and urges that the Forest Re- 
search Institute is outside such territories, 
He is unable however to place any materials 
whatsoever before us which would justify 
such a conclusion, Alli that he is in a posi- 
tion to say in support of his argument is 
that the Forest Research Institute is a de- 
partment administered by the Govt. of 
India: * That may.be so, but it does not 
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follow fromthat circumstance ‘that the land 


covered ‘bythe Forest Research Institute 
“js excluded from the territories for the time 


being admifiistered by the Local Govt. of 
- the United Provinces. 


excludéd from the operation of the U. P. 
District: Boards Act are mentioned in the 


Act itself i inthe definition of the expression ` 


” “rural? area which is given in 8..3 (10) and 


`. ing, every 


‘is as follows: 


* “¢Ruralarea’ means the area of a disirict exclud- 
Municipality as defined in the U. P. 


Bs ‘Municipalities Act; 1916 and every cantonment as 


“defined in the Cantonments Act, 1910.” 

"This argument of the learned Counsel 
‘therefore is without force. 
“tention. raised by the learned Counsel for 


The second ccn- 


the defendant-respondent is that mere 
Tesidence i in the rural area is not sufficient 


to make a. person liable to pay “the tax. 
-This -contention . also. is. clearly , not well- 


; funded: as the very. words of cl. (a). of g. i144 
+ vofthe’Act ‘clearly show. -It may also be 
a pointed | out: that, in the year 1932. Govt. 


acting under ‘the powers conferred” on them 
by 8,124 (3) of thé -Act, had: issued Œ. O. 


< No, 5841/1X-409- dated November 10, 1932, 


by which they had, exempted from the Pay- 
ment of the tax on circumstances “and 
property all Govt. servants who had resided 
in their official capacity , in the, ‘Tutal, area 
within the jurisdiction of any District 
Board for a pericd of :less- than six months 
of.the year, of assessment. That alo ` indi- 
cates that residence Within the rural’ area 
is by itselfsufficient to. bring.a person with- 
in the purview of the powers conferred on 
District Boards to imprese the tax, We 
have therefore come to the conclusion that 
the decision of the Court below holding that 
the defendant is not liable to pay the tax 
is erroneous, The learned Counsel appear- 
ing forthe plaintifi-applicant .bas however 
not been able to show that-the decision of 
the Court below that the claim-fer all tax 
due before March 30, 1933 is time-barred, 
is incorrect. The learned Judge is. clearly 
tight in arriving at that conclusion. a 
For the reasons given ‘above, we allow 
this Spplication in revision, set aside the 
decree of ‘the Court of Small Causes and 
remand the case to that Court for the deter- 
mination of the amount due to the plaintiff 
in accordance with the observations made 
above. “In view of the fact that the District 
Bosrd included in its claim tax for a period 
which was clearly beyond limitation, we 
direct that the parities shall bear their own 


costa. : 


Dei Application allowed, 
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LAHORE HIGH, COURT 2 oa S 
‘Special Bench eoo 
Matrimonial-Reference No. 5 and 
Civil. Miscellaneous No. 419 of 1939 © 
October 15, 1939 
Tek ORAND, SKEMe AND ABDUL: RaSHID, IS, 
PHILIP WILLIAM RAVANSHAWE. : 
HARDLESS—Pariti sie R 
versus a 
GLADYS ISABEL HARDLESS 
AND OTHBRS — RaesPONOBVTS 
Divorce Act (IV of 1869), s:'44—Deeree dissolving 
marriage passed by District Judge and confirmed by 


High Court — Application for custody of child 
Forum — Practice — Expunging remarks from judg- 


ment=-Duty of Judge when conumenting on cond: uct of 
party. 


‘Judges, when commenting on the conduct of paptiaa 
and’ ' others, should be very careful to use’ sober, 
restrained language A passage in the’ judgment 
whichis not necessary tothe conclusion of the 
Judge, nor necessary to his argument, which militates 
seriously against party's earniog a living in his pro- 
fession should be expunged. 

Where a decreefor dissolution of marriage is 
passed by a District Judge and confirmed by the 
High Court, the High Oourt has no jurisdiction to 
hear an application for the custody of the child or 
arrears Of maintenance. The jurisdiction ‘to enter- 


tain such application lies in ' the District Judge.. 34 
Ind.'Uas. 331 (1), relied on. ' 
Matri. Ref. and ©. Mise. for confirma- 


tion of decree nisi granted by the District 
Judge, Delhi, dated May 25, 1938. 


Mr. Kartar Singh, icr the Petitioner. 
Mr, M. F. Rahman, for Respondent No. H. 


Order.—0Oa May 25, 1939, the District 
Judge of Delhi granted a decree dissolving 
the marriage between Philip and Glads 
Hardless. This decree was confirmed by a 
Full Bench of this Court on July 7,. 1939. 
Mr. Hardless, the petitioner, alleged that his 
wife had committed adultery with an 
unknown European and also with Moham- 
mad, Habib, a cook Mrs. Hardless confess- 
ed to the adultery with the Huropean and the 
learned District Judge based his decree on 
this admission. He found that adultery with 
Mohammad Habib was not proved. Mr. 
Hardless has appealed seeking that the High 
Court should declare that it is ‘proved that 
his wife committed adultery with Mokammad 
Habib. He also seeks that sentences in the 
judgment reflecting on his character should 
be expunged. He also-prays for custody of 
the child of the marriage, Raymond. Mrs. 
Hardless has put in a petition for arrears 
of maintenance for the child. 

The parties were married: in 1932 and 
Raymond was born in 1933. In 1934 
Mrs.. Hardless went to England. Shortly 
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before her return at the beginning of the 
cold weather, Mohammad Habib was engag- 
ed by Mr. Hardless as cook, The parties 
lived together in Delhi till April 1935, - 


when they went to Waltair in Southern 


India, Mohammad Habib being dismissed 
at the time they left Delhi, At the end of 
the hot weather in 1935, the Hardlesses 
returned to Delhi, travelling ia Calcutta 
where they stayed with Mrs,, Gregery,: 
aunt of Mrs, Hardless. The original inten- 
tion had been to stay only for a day or 
so and this is what Mr. Hardless did; but 
Mrs. Hardless saying that Raymond was 
tired and peevish did not accompany her 
husband and stayed on in Calcutta for 
about three weeks. Mohammad Habib 
was then employed as cook by Mra, Gregory, 
Shortly after Mrs. Hardless left.for Delhi, 
he also came to Delhi and after some 
time obtained employment with Mr. David- 
son, Manager of Messrs. Cooke and Kelvey. 
In April 1936 Mrs. Hardless became ser- 
iously ill and was admitted to the Hindu Rao 
Hospital at Delhi. While there she confessed 
to her husband that she had committed adul- 
tery with an European from Rawalpindi,whose 
name she refused to discloss. On June 26, 
1936, Mr. Hardless dined with Mr. Cannham, 
Manager of Manton & Oo., whose premises. 
were next door to those of Oooke and 
Kelvey. Mr, Davidson had meanwhile been 
succeeded at Cooke and Kelvey by Mr. 
Binns who had kept Mohammad Habib as 
cook, The premises had a common stair- 
case and Mr. Hardless saw Mohammad Habib 
stumbling down the stairs. Next morning 
he went to Cooke and Kelvay’s godown' 
where he found Mohammad Habib and 
took from him a bundle of letters, This: 
was resented by Mr. Binns, there was 
some sort of a scuffle; and the papers were’ 
thrown to the ground. Mr. Hardless went 
outside to explain to Mr. Binns and on 
his return mcst cf the papers'had been’ 
“burnt. This is the statement of Mr. Hardless 
supported more or less by Mr. Cannham, 
Mr, Binns and one Shimbhu Lal, The same 
morning, accordiug to the petitioner, Mohams 
mad Habib left Delhi for Calcutta, -sending 
a telegram to Mrs. Hardless on the way. l 
A- little later, early in July, Mr. Hardless, 
at his wife’s request, took from the hospital 
a suit-case which his wife had borrowed from. 
and wished to return toa Mrs, Barrow. In- 
the pocket of the suit-case Mr. Hardless’ 
found some other documents which will be 
noticed later,, (After examining ‘evidence 
regarding alleged adultery with Mohammad’ 
Habib, their-Lordships-proceeded: further.) : 
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Obviously, taking all this evidence at its 
best, it falls very far short of establishing 
the charge made- by the petitioner. . We 
entirely agree with the. learned District. 
Judge that the petitioner's charge that his. 
wife bad committed adultry with Mohame-. 


mad Habib is not proved. In his. judg“; 


+ 


ment the learned District Judge said: 
` “Are we then to accept the statement of Mr, Hard- 
less as gospel truth and to condemn his wife for. 


ever? Theevidence onthe record and the behaviour _ 


of Mr: Hardless in Court lead me to the irresistible: 


conclusion that he is a peraon of unbalanced minadi. - 


quarrelsome disposition and highly suspicious nature. . + 


He magnifies trifling incidents into serious affronts, > 
and it is extremely unwise to accept anything from - 


his -lips unless it is fully corroborated by indepen- ° 


dent evidence.” l 
Mr, Hardless seeks that this passage be exe: 


punged. This course is not opposed on behalf, 


of Mrs, Hardless, The passage is not neces - 


sary to the conclusion of the learned. District: 


Judge, itis not even-necessary to his argus::, | 


baal 


ment. Mr. Hardless is a hand-writing expert. 


and this passage might be'cited against him ` 


every time he appeared to give evidence in: 
Court. The expression “unbalanced mind”: 


Ahia 


would militate seriously against his earning: 


a living in his profession. For these reasons. 
we direct that the passage be expunged: 
remarking that Judges, when commenting 
on the conduct of parties and others, should 
be very. ‘careful-to use sober; restrained. 
language. Mr, Hardless also sought custody 
of his child. A preliminary objection was 
taken by Mrs. Hardless's Counsel, Mr, Fazal 
Rahman, that wa had no jurisdiction to 
entertain this-petition. After some -discus 
sion it was ‘practically admitted that this 
objection was well*founded. Section 44, 
Divorce Act, lays down: 

“The High-Oourt after a decrae absolute for 
dissolution of marriage or .a decree of nullity of 
marriage, and the District, Court after a decree 
for dissolution of marriage or of nullity of marri- 
age has been confirmed, may upon application by 
petition for the purpose;-make from time to time 
all such orders and: provisions, with~ respect. to the 
custody, maintenance and education. of the minor 
Children s.e" ©  - B i 

Section 16 of the Actlays down that every 
decree for a dissolution of. marriage: made 
by a High Court shall inthe first instance: 
be-a decree nisi to be made absolute after a 
certain period, This refers to sults tried in: 
the High Gourt where the decree nisi. is! 
generally made absolute ‘after six months. 
by the same Judge whovhsard the suit; 
On the other hand, s. 17 of the Act lays-down 
that every decree for a dissolution: of 
marriage made by a District Judge shall 
be subject to confirmation by: the High 
Court, such’ confirmation being ‘by’a Bénok 
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of three Judges. Thus, the distinction is 
laid down; a decree by a District Judge 
being confirmed in the High Court; a decree 
nist made by a High Oourt Judge being 
made absolute, Hence, according to the 
language of s. 44 we have no jurisdiction to 
hear this petition, the jurisdiction lying in 
the present case with the District Judge. 


This. view is supported by authority: see- 


M. Wallace v. A, Wallace (1), which dealt 
with an application for alimony. In similar 
circumstances the Bombay High Court held 
that. the Court which had heard the original 
suit should hear the application. The 
learned Chief Justice said: 

“The decree for dissolution -was not a dearee 
absolute under s. 18 of the Actupon a decree nisi 
which could only be passed by the High Court, 
but it was a decres confirming the Divisional Judge's 
decree for dissolution under g, 17. It is therefore 
clear we think that the Court which is empowered 
to make the order either for alimony or for the 
maintenance and education of the children is in 
this casethe Oourt of the Divisional Judge and not 
the High Court,” 

Fcr the same ‘reasons, Mrs, Hardless's 
application for arrears of maintenance lies in 
the first instance to the District Judge. We 
assess the costs of these two days’ hearing 
in the High Oourt at Rs, 150 to be paid into 
Court by Mr. Hardless within one month. 


B. Order accordingly, 


(T) 40 B 109; 31 Ind, Oas. 331; A IR 1915 Bom. 261: 
17.Bom. L R 948, di aa 
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ALLAHABAD HIGH COURT 
First Appeal No, 559 of 1935 
„September 8, 1939 
BENNET AND VeRMa, JJ. 
MANGAL SEN—Degrenpanr— 
APPRLLANT 


: : VETSUS 
= KEWAL RAM—Prantire—~ 

TR fen RHSPONDENT 

Transfer of Property Act (IV of 1882). g.. 
Para, 4—Subrogation—Person allowed by eel 
to redeem mortgage in part—If can claim right of 
subrogation—S. 92, whether retrospective, 
‘Paragraph 4 of s. 92, T, P. Act, does not make 
any exception in favour of a person who has been 
allowed by the mortgagee to redeem the mortgage in 
part. Such a person cannot, therefore, claim the 
right of subrogation. 1 Ind. Cas. 913 (2), relied on 
35- Ind, Cas, 732 (1), held no longer good 


law. : 
Section 92, T. P, Act has retro : 
Ind. Oas. 153 (3), followed, spective effect. 171 


. F, A. from the decision of the Sub-J | 
Muzaffarnagar, dated August 30, ioe 


Mr. Panna Lal, for the Appellant, . 
“Mr. P: L. Banerji, for the Respondent. 
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Verma, J.—The appellant, Mangal Sen, 
was defendant No. 17 in the suit, which was . 
for the enforcement of a mortgage of 
August 30, 1922 executed by three brothers, 
Ohandu Lal, Nandan Lal and Bansi Lal 
in favour of the plaintifferespondent. The 
appellant was impleaded as a defendant 
on the allegation thathe was a subsequent - 
purchaser of a portion of the mortgaged 
property. The appellant's contention was 
that he had, after purchasing on April 
20, 1933 a portion of the mortgaged property 
paid off a sum of Rs. 4,180 to Joti Prasad 
who held a prior mortgage of August 
25, 1921 executed by Bansi Lal alone. . 
The appellant asserted in his written state- ` 
ment in para. l ofthe “further pleas” that 
the plaintiff could not get the property 
purchased by the appellant sold in enforces 
ment of his mortgage. In para. 2 he 
alleged that he was not a subsequent pur- 
chaser, nor was the property purchased by 
him liable to be sald. for the satisfaction 
of the amount due to the plaintiff. In’ 
para, 3 he stated that, even if the plaintiff 
had aright to get the property sold,: he 
could not be allowed todoso withcut pay- 
ment of asum of Rs. 4,180 and interest 
thereon tothe appellant. In para. 5 it. 
wes averred that the. property purchased 
by the appellant was not Hable to be sold 
at theinstance ofthe plaintiff and that. 
the appellant had been improperly ime. 
pleaded asa defendant. The plaintiff filed 
a replication and asserted that Mangal 
Sen and Joti Prasad were brothers and. 
that Mangal Sen had not paid any money 
to Joti Pragad. ar 

It was also pleaded that Mangal Sen 
could not acquire any right of subrogation 
by reason of the partial redemption set. 
up by him, The Court below held that 
MangalSen had proved that he had paid 


- the sum of Rs. 4,180 to Joti Prasad in 


discharge ofa portion of the amount due 
to Joti Prasad, but that such partial ree - 
demption could not entitle Mangal Sen to. 
the right of subrogation in view of the 
provision contained in para, 4 of s. 92, 
T. P. Act, It accordingly rejected the claim 
put forward by Mangal Sen, In this appeal 
the relief sought by the appellant is that 
this Court may declare that in -respect of 
the property purchased by him the appel- 


lant was a prior mortgagee to the extent 


of Rs. 4,180. It is clear from the written 
statement and from the judgment of the 
learned Civil Judge that no pleading pree 
cisely similar to the relief now sought in ~ 
appeal was really put forward. in | the 


i ie 
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Court below and, strictly speaking the 
appellant cannot complain against the 
Court below for not having considered a 
plea which he never put forward. But, 
apart from that, it seems to me that the 
decision of the Court below is right, The 
facts bearing on this question are theee. 
One of the items of property mortgaged 
to Joti Prasad under the deed of August 
25, 1921 executed in his favour by Bansi 
Lal, was one share out of six shares” 
situated in a village called Pairi, In the 
mortgage of August 30, 1922, made by 
Bansi Lal, Naudan Lal and Ghandu Lal 
in favour of the plaintiff-respondent, one 
of the items mortgaged was “three out of 
six shares” in that villagePairi. In exe- 
cution of a simple money decree held by 
certain persons against thesons.of Bansi 
Lal, who had died by this time, a portion 
of the property mortgaged to Joti Prasad 
was put up tosale and was purchased by 
the appellant on April 20, 1933. 

The appellant alleges that on August 20, 
1933 he paid asum of Rs. 4,180 to his 
brother Joti Prasad, and obfained from 
him a receipt which he has produced. His 
contention is that Joti Prasad released the 
property purchased by the appellant from 
his security and that the appellant took 
possession of that property free of the en- 
cumbrance of Joti Prasad. Hé claims that 
asthe result of this alleged payment to 
Joti Prasad he is entitled to be subrogated 
tothe rights of Joti Prasad and to be 
treated asa prior mortgagee to the extent 
of Rs. 4,180. It is common ground that 
this payment of Rs. 4,180 even if it was 
made by Mangal Sen to Joti Prasad, did 
notredeem the mortgage of August 25, 
1921, in full, Mr. Panna Lal has relied 
on the case in Udit Narain Misir v. Ashrafi 
Lal (1). That case was decided long before 
the T. P. Act was amended and s. 92 was 
inserted inthe Act. The learned Judges 
who decided that case did not agree with 
the view taken by the Calcutta High Court 
in Gurdeo Singh v. Chandrika Singh 12). 


It seems to me that the Legislature, when’ 


amending the T. P. Act in 1929, deliberate- 
ly accepted theview of the Calcutta High 
Court in Gurdeo Singh v.Chandrika Singh 
(2) and did not accept the view expressed 
by this Court in Udit. Narain Misir v, 
Ashrafti Lal (1). The appellant's purchase 
and his alleged payment to Joti Prasad are 
ofthe year 1933, 7.¢., ata time when the 


(1) 38 A 502 35 Ind. Cas, 732; A IR 1916 AlL 8l; 
4 À L J 662, ait 7 
(2) 36 0.193; Ł Ind, Oas, 913; 50L J 611, | 
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T. P. Act had been amended. Mr. Panna 
Lal argues however that the law as it 
stood on August 25,1921, when the morte 
gage-deed in favour of Joti Prasad was 
executed, would governthe rights of his 
client. This contention is not, in my 
opinion, correct. It has been heldin the 
Full Bench case in Hira Singh v. Jai Singh 
(3), that s. 92, T. P. Act, has retrospective 
effect. 

Now, s. 92 of the Act is as follows : 

“Any ofthe persons referred to in s, 91 (other than 
the mortgagor) and any co-mortgagor shall, on 
redeeming property subject to the mortgage, have, go 
faras regards redemption, foreclosure or sale of 
such property, the same rights asthe mortgagee 
whose mortgage he redeems may have against the 
mortgagor or any other mortgages. 

The right conferred by this section is called the 
right of subrogation, and a person acquiring the 
same is ssid to be subrogated to the rightsof the 
mortgages whose mortgage he redeems, _ 

A person who has advanced to a mortgagor 
money wish which the mortgage has been redeemed 
shall be subrogated tothe rights of the mortgagse 
whose mortgage has been redeemed, if the mortgagor 
haa by a registered instrument agreed that such 
persons ghall be subrogated. 

Nothing in this section shall be deemed to confer 
a right of subrogation on any person unless the 
mortgage in respect of which the right is claimed has 
been redeemed in full.” 

It seems to me that the language ofths 
statute is perfectly plain and that oa 
that language the appellant is not entitled 
to claim the right of subrogation, even if 
he made -the alleged payment to his 
brother, Joti Prasad, which, in my opinion, 
is very doubtful. Mr. Panna Lals argu- 
ment is that when the appellant paid the 
sum of Rs. 4,180 to Joti Prasad and 
persuaded him to release the property pur» 
chased by the appellant, the integrity of 
Joti Prasad’s mortgage was broken up and 
that, instead of one mortgage in favour 
of Joti Prasad, several mortgages came 
into existence, each existing over different 
items of the property originally mortgaged. 
He contends that in this view the alleged 
payment by the appellant to Joti Prasad 
of the emount which was agreed upon 
between him and Joti Prasad to be the pro» 
portionate amount due from the property 
purchasec by him amounted to a redemp» 
tion in full of the mortgage over the pro» 
perty purchased by the appellant which 
according to Mr. Panna Lal, came into 
existence atthe time of the alleged pay- 
ment by the appellant to Joti Prasad. In 
the first place, as 1 have already indicated, 
I am not satisfied that his story that he 

(3) (1937) A I. J 659; 171 Ind, Oas. 153; A IR 1937 
All. 588: I L R(1937) All, 880; 30 R A 228; 1937 A-L 
R 800 Œ B). l 
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paid any money to his brother, Joti Prasad 
is true. But even if he did make the pay- 
ment as alleged, in my judgment the con- 
tention of Mr. Panna Lal is not sound. If 
his argument is accepted, any purchaser 
of a portion of the mortgaged property or 
any co-mortgagorcan, by colluding with 
the mortgagee, frustrate the object of the 
Legislature in enacting para. 4 ofs. 92. 
It is noteworthy that that paragraph . does 
not make any exception in favour of a 
person who has been allowed by the mort- 
gagee to redeem the mortgagein part. It 
seems tome that if it bad been the inten- 
tion of the Legislature to make any such 
exception it would have said so, For the 
reasons given above, Ihave come to the 
conclusion that the decision of the Court 
below is correct. 

Bennet, J—I agree with what my 
learned brother has stated and I would 
like to add a few words. The claim of the 
appellant is based on the receipt printed 
on p.47, Ex. F-3. This receipt is dated 
August 20, 1933 and is a receipt by Joti 
Prasad, son of Ude Ram to Mangal Sen, 
the son, of the same Ude Ram as the 
particulers which are given are similarin 
each case, It is admitted therefore that 
the receipt is by one brother to another. 
Mangal Sen gave evidence on P. 19 but 
he did not state that he had ever separated 
from his brother Joti Prasad. Five days 
after the date which this receipt bears, 
that is, on August 25, 1933, Joti Prasad 
brought a suit of which the plaint is on 
p. 48 This suit was for the enforcement 
of the- simple mortgage dated August 25, 
1921. The principal amount advanced on 
that mortgage was Rs,1,852. Paragraph 10 
set out that Mangal Sen had paid the 
rateable amount for Khewat No. 1 in 
Mohalla Bansi Lal in Mauza Pairi which 
he has purchased in auction sale. Para- 
graph 11 set out that the total due of 
principal and interest was Rs, 13,480 but 
the claim was only brought for Rs. 5,250, 
‘The plaintiff deducted not only the amount 
of Rs, 4,180 alleged to have been received 
from his brother Mangal Sen but he also 
remitted a further amount of Rs, 4,050. 
As the plaintiff evidently considered that it 
was not possible to realize more than 
Rs, 5,250 from the remaining property it 
is Clear that he was not giving up anything 
by this transaction with his brother. It 
was @case in which the family could not 
réalize much from the remaining pro- 
perty. Therefore it was obviously no 
loss to the plaintiff Joti Prasad to exe- 
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cute a nominal receipt in favour of his 
brother. - 

Now, when the appellant Mangal Sen 
filed his written statement on p. 12 he 
evidently had no books of account or 
memorandum to show that he had paid any 
amount to his brother Joti Prasad. He 
therefore put down the amount of Ra. 5,000 
as the amount which he paid. This 
written statement was dated October 3, 
1934. Subsequently when the record ‘of 
the suit by Joti Prasad, Suit No. 51 of 
1933 was examined it was found that 
para. 11 of the plaint stated that Rs. 4,180 
had been received from Mangal Sen by 
Joti Prasad. The receipt Ex. F-3 was then 
produced in Courton November 22, 1934, 
and the written statement was amended by 
an order of November 14, 1934, by which 
the amount of Rs. 5,000 was corrected to 
Rs. 4,180 to make it agree with the plaint 
of Joti Prasad and the receipt then pro- 
duced. Itis also to be noted that the 
plaint of Joti Prasad did not allege that 
any receipt had been given, Such a 
receipt as Ix. F-3 could be manufactured 
at any time. Joti Prasad has not been 
produced as a witness to support the state- 
ment of Mangal Sen, nor have any books 
of account been produced to show that 
there was any such payment. In these cir- 
cumstances it appears to me that the mere 
statement of Mangal Sen and the receipt 
signed by Joti Prasad are not sufficient 
to prove that there was any payment of 
Rs. 4,000. I may further notethat what 
Mangal Sen said in evidence was that 
Rs. 4,000 was paid whereas the receipt 
says Rs. 4,180. The plaintiff had pleaded 
in replication that this transaction was an 
entirely fictitious transaction. For these 
reasons I think that no ground for a claim 
for subrogation does arise as there was 
in my opinion no payment by Mangal Sen, 
appellant, to his brother. 


S. Appeal dismissed. 





CALCUTTA HIGH COURT 
Appeal No. 1283 of 1937 
July 14, 1939 
B. K. MOKHERJEA AND ROXBURGH, JJe. 
BHARAT BANDHU OHATTOPADHYA — 
DEFENDANT—APPBLLANT ` 


VETSUS 
RANENDRA KUMAR DUTTA 
. AND OTHERS— RESPONDENTS 
Bengal Public Demands Recovery Act (IIT 
1913), se, 3 (1), 20—Order directing cortatn person 


1940 ° 


to be added as parties—Their names not specified in 
order nor added in certificate—-Whether makes them 
certzficate-debtors. 

An order merely directing the addition as parties 
of certain persons, whose names were not specified 
in the order, nor added in the certificate, cannot 
make these persons certificate-debtors within the 
meaning of s. 3(1), Ben. Public Demands Recovery 
Act and their right does not, therefore, pass by the 


sale. 
A. from appellate decree of the District 
Judge, Faridpur, dated April 27, 1937. 


Messrs. Hiralal Chakravarti and Nirmal 
Ch. Chakravarti, for the Appellant, 


Mr. Apurbadhan Mookerjee, Dr. S. C. 
Basak and Mr. Rama P. Mookerjee, for 
Tg Nos. 1, 2 and 16 respective- 
y. 


B. K. Mukherjea, J.—This appeal is on 
behalf of defendant No. 1, and the suit 
was one for setting aside a sale of resid- 
uary Taluk No. 4335 standing in the name 
of Ram Narayan Chatterjee in the Faridpur 
Collectorate, held on November 30, 1934 
for non-payment of arrears of cesses, under 
the Public Demands Recovery Act. There 
‘were prayers also for confirmation of 
Plaintiffs’ possession to the said taluk, and 
in the alternative for recovery of possession 
if defendant No.1 be found to have taken 
possession. The trial Court dismissed the 
suit, On appeal the judgment was reversed 
and the plaintiff's suit decreed. It is 
against this decision that the present 
second appeal has been preferred. On 
hearing the learned Advocates on both sides 
it seems to me-that this appeal cannot 
succeed, It appears from the records that 
the certificate that was fled on July 22, 1933 
originally contained the names of four ‘pers 
sons, to wit (1) Kula Chandra -Ohatterji, (2) 
Ashutosh Ohatterji, (3) Mohima Oharan 
OChatterji and (4) Kazi Abdul Aziz; of 
these only Ashutosh was alive, and the rest 
were dead at the time when the certificate 
was filed. Ashutosh paid up his dues in 
proper time, and this is clear from the 
order dated January 17,1934, After that it 
appears that the record-keeper supplied the 
names of some other persons, who were 
interested in the taluk, ‘including that of 
Provat Ohandra Dutt, the father of the 
present plaintiffs, and an order was - passed 
that the names of these persons should 
be added as certificate-debtors, As a 
matter of fact the names were not added in 
the certificate, which remained unaltered as 
. before. The peon reported that Provat was 
dead, and on August 11, 1934 another order 
was passed that the names of the heirs of 
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Provat as supplied by the petition would 
be added andnotice under.s. 7 issued. 
Apart from the irregularities.in the ser- 
vice of notice, which have been psinted by 
the Court of Appeal below, it seems clear, 
that the names of the plaintiffs were not 
added as certificate-debtors, although a 
notice wasissued in their names. In my 
opinion, under s 20, Public Demands Re- 


.covery Act, all that vests in the purchaser 


is the right, title and interest of the certifi- 
cate-debtor at the time of the sale. The 
names of the present plaintifs never ap- 
peared as certificate-debtors in the certifi- 
cate that was filed, and consequently their 
rights did not pass by the sale. Mr. Chakras 
varty has drawn our attention to the defi- 
nition of a certificate-debtor as given. in 
s. (3', cl. (1) of the Act. There itis stated 
that certificate-debtor means the person 
named as debtor in a certificate filed under 
the Act, and includes any ‘person whose 
name is substituted or added as debtor by 
the certificate officer. Here the names of the 
plaintiffs were not in the certificate origin- 
ally, nor were they subsequently added. In 
my opinion an order merely directing the 
addition as parties of certain persons, whose 
names were not specified in the order, nor 
added in the certificate, cannot make these 
persons certificateedebtors within the mean- 
ing of the section: The result is- that the 
appeal fails-..The cross-objection filed by 
defendant No. 15 is allowed and the order ` 
for costs passed against. them by the Court 
of Appeal below is set aside. We direct the 
parties to bear their costs throughout. 


Roxburgh, J.—I agree. 
8. Appeal dismissed, 


ALLAHABAD HIGH COURT 
First Appeals Nos. 455 and 530 of 1933 
‘October 2, 1939 
Bennet ann VERMA, Jd. 
TOTA RAM—DgrgenDant— 
A pPBLLANT 
Versus 
Kunwar ZALIM SINGH— 
PLAINTIFF— RESPONDENT 
Principaland agent—Interest—Agent, when liable 
to pay, on sums due from him to principal — Hand- 
writing--Inference — Document appearing to be in 
handwriting of certain person — Such person must 


explain it — No explanation but evasive answers — 
Court can infer that document was in his hand- 
writing. 


No interest is payable by an agent in respect of 
money received by himon his principal's behalf, 
except under some contract express or implied, or 
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where there hasbeen some default on his part, such 
as a dealing with the money in breach of duty, or a 
failure to pay it over at the principal's request, in 
which cases interest is payable from the dateof 
default. The agent must also pay interest in all cases 
of fraud, and on all bribes and secret profits received 
by him during his agency. 173 Ind. Oas. 15 (1) and 
49 Ind. Oas. 696 (2), distinguished. 

Where a writing on theface ofit appears tobe 
that of a certain person it is for that person toexplain 
the document and the entries to be found init. If 
such person instead of offering any explanation 
chooses to take shelter behind the evasive reply that 
he did not know whether the document was in his 
handwriting, the Court is right in inferring that 
the document was in that person's handwriting and 
in holding that it was for that person to explain 
it, 

F. As. Írom the decision of the Sub-Judge, 
Aligarb, dated January 19, 1933, 


Messrs. 8, K. Dar and S. B. L. Gaur, for 
the Appellant. 


Messrs, Gopi Nath Kunzru and B. S. 
Darbari, for the Respondent. 


‘Verma, J.—The suit which has given 

rise to these appeals by the defendant was 
one for accoants by a principal against his 
_agent and for the recovery of the amount 
found due on the accounts being rendered. 
The preliminary decree was passed on 
January 19, 1933 and the appellant was 
ordered to render accounte to the plaintiff. 
respondent from September J1, 1915, to 
August 14, 1930. A Commissioner was 
appointed and, after going. -through the 
accounts and hearing the parties at length, 
he reported to the Court that a certain sum 
of money was recoverable by the plaintiff 
from the defendant. Hefurther expressed 
the view that the defendant was liable to 
pay interest atthe rate of 12 per cent. 
per annum. Both parties took objections 
to this report. The learned Oivil Judge 
has accepted some of the objections 
of the plaintiff and has rejected all the 
objections of the defendant except in 
certain minor matters. The result has been 
that the decree passed by the learned 
Civil Judge is for an amount larger than 
the amount found by the Commissioner. 
The defendant has filed two appeals, F.A. 
No. 45ò of 1933 being against the prelimi- 
nary decree and F., A. No, 530 of 1933 
being against the final decree. 

Learned Oounsel appearing for the defen- 
dant-appellant has confined himself to the 
appeal against the final decree and has 
raised four points, three being with regard 
to specific items allowed by the Court below 
against the recommendation of the Gommis- 
pioner and the fourth being with regard to 


TOTA BAM ¥, ZALIM SINGE (ALL.) 


tenants, Rs. 2,265-8 0,” 


“48710 


the interest allowed. The first item chal- 
lenged by learned Counsel is an item dese 
cribed in the Commissioner's report, as well 
asin the judgment of the Court below, as 
item No. 18 “about miscellaneous deposit of 
The Oom missioner 
had reported against the plaintiff's claim 
under this head, but the Court below. ac- 
cepting the objection of the plaintiff, has 
allowed a portion of this amount, namely 
Rs. 2,056-8:0. The claim was based ona 
document described as Hx. 274. The 
appellant has not had this paper translated 
and printed, but the contents of this docus 
ment are to befound inthe Commissioner's 
report at p. 45° of the paper book. We 
have also examined the original, When 
the defendant was confronted with this 
document he made this statement: “I do 
not know whether Ex......274....... is in my 
handwriting.” The writing on the face of 
it appears to be that of the defendant and 


it was for the defendant to explain this 


document and the entries to be found in it. 
Instead of offering any explanation, the 
defendant chose to take shelter behind 
the evasive reply that he did not know 
whether the document was in his hande 
writing. In our opinion, the Court below 
was right in inferring that the document 
was in the defendant’s handwriting and 
in holding that it was for the defendant 
to explain it. There being no explanation 
forthcoming on behalf of the defendant, 
the decision of the Court below on this 
point is clearly right. 

The next item questioned is what is dese 
cribed as item No. 8 in the Commissicner’s 
report as well as in the judgment of the 
Court below, The item is one of 
Rs. 3,385+14-0 and is said to consist of certain 
sums which were payable by the defendant 
to the plaintiff on account of csrtain trane 
sactionsof leases and subsleases. Learned 
Counsel has questioned two of the sub-items 
which go to make up the total of 
Rs. 3,885-14-0. The first one that he has 
questioned is in connexion with a tenant 
called Tika Motia and amounts to 
Rs. 397-80. The Commissioner had reduced 
the claim under this head to Rs, 277-80 on 
the ground that the defendant was dismiss- 
ed in 1337-Fasli and the rent of Rabi 1337 
must therefore be deducted “because it 
may or may not have been realized.” The 
Court below has pointed out that the Come 
missioner was wrongin thinking that the 
defendant was dismissed in 1337, It is 
common. ground that the dismissal took 
place on August 14, 1980, The Fasli year 


— 


of the tenants, viz. col. 6 and col.. 7. 
ease of the plaintiff was that the rent 
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1337 came to an end on June 30, 1930. 
The position thus was that either the defen- 
‘dant had realized the rent as it fell due and 
became payable during the currency of the 
agricultural year, or by his neglect allowed 
it to fall into arrear. As socn as the Fasli 
year 1338 beganon July 1, 1930, the rent 
of Rabi 1337 became an arrear. In either 
case the defendant was liable to pay the 
amount to the plaintiff. The decision of the 
Court below is thus clearly right. The 
second sub-item with regard to which the 
Jearned Counsel for the appellant has ade 
dressed us is the one which is dealt with by 
the Commissioner under the heading “No. 3 
Beda C, Rs. 876-2-3” (p. 35 of our paper 
book), The point raised by learned Counsel 
is that the Commissioner as well as the 
learned Oivil Judge have erred in not 


deducting the occupancy rent from what 


has been described as ‘sub-tenancy rent,’ 
-But the Commissioner has pointed out that 


-“‘the occupancy rent of this khata has been 


‘regularly credited up to the end of the 
lease,” and the learned Judge has agreed 
with that finding of the Commissioner, We 
see no reason to differ from the finding of 
the Court below on this point. 

The thirditem that has been dealt. with 


by-the learned Counsel for the defendante 
: appellantis item No. 9 in the Commissioner's 
-Teport as well as in the judgment’of the 


learned Judge. Itis stated to be ‘one of 
Rs, 2,232 ‘as rent of non-oceupancy tenants.’ 


[t appears, that the appellant in his account 


books had two columns showing the rents 
The 


entered in col. 6 was the real rent and that 
recelpts were issued, suits were filed and 


_siyahas were entered in accordance with 


the entries in this column, . and that the 


-amounts entered by the defendant in ‘cdl. 7 
„were fictitious which the 
_been fraudulently entering inthe books to 
_defraud the plaintiff. The defendant, on the 


defendant had 


. Other hand, contended. that the. amounts 


-gioner. But the Oommissioner adverted: to ` 


entered incol, 7 represented the real rent 
and that those entered in col. 6 were 
fictitious. The explanation given by the 
defendant as to why he had a column con- 
taining fictitious entries at all was that the 
plaintif wanted to exchange his villages 
with another zamindar and with that end 
in view-he got fictitious and exaggerated 
rente entered and kabuliyats executed in 
order to show that his property was of 


-larger value than it really was. This expla- 


nation was not accepted by the Commis- 


TOTA RAM V. ZALIM sIN@H (ALL.)- 


‘amount thus arrived at. 


279 


certain circumstances and stated that he 
was inclined “to the contention of the 
defendant.” The learned Judge dealt with 
the point involved in this item when dis- 
cussing item No, 7 and also in his judgment 
under item No. 9. Having considered the 
matter carefully, we have come to the 
conclusion that the decision of the learned 
Judge on this point is correct and that the 
Oommissioner had erred, . : 

The last point urged is as to interest. 
The first argument is that no interest should 
have been allowed and reliance has -been 
placed on the decision of their Lordships 
of the Privy Council in Bengal Nagpur Ry. 
Co. Ltd. v. Ruttanji Ramji (1), and .on the 
decision of this Court in Lalman, v. Chintä- 
mani (2). It seems to us however that the 
contention of the learned Counsel is not welle 
founded. The case before thelr Lordships 
of the Privy Council was one in which there 
was a contract between the parties to the 
effect that the plaintiffs would execute. cer- 
tain work for the defendants and the defen- 
dants would pay for that work. ` Oertain 
rates for calculating the price of the work 
had originally been mentioned, but subse 
quently by consent of parties those rates 
had been abandoned. Nofresh rates were 
fixed, but the plaintifis were allowed to 
carry on the work and to complete it.” In 
these circumstances, their Lordships held 
in agreement with the Oourts below that 
the amount should be determined on the 
basis of fair and reasonable rates, and the 
amount arrived at by the High Oourt not 
having been challenged, was accepted by 
their Lordships, The Oourts in India had 
allowed interest to the plaintifis on the 
Tasir Lordships 
held that no interest should have . been 
allowed, On the facts found, it was clear 
that there had been no wrongful detention 
by the defendant of the amount payable to 
the plaintiffs. The defendant company had 
not been guilty of any tortuous act and the 
case rested entirely on contract. Similarly, 
in Laiman v. Chintamani (2), it was found 
that the defendant had not been guilty of 
any improper detention and had actually 
been acquitted in the criminal proceedings 
launched by the plaintif against him. In 
these circumstances it was held that the 


1) (1938) A L J 169; 173 Ind. Oas. 15; 1938 O LR 
de P PT 125; A I R 1938 P O67; 10 R P O 216; 


47 L W 281; 19380 W N 261; 1938 A L R 1867; 4 BR 


374: (1938) 1M L J 640; 32 SL R 374;.670 LJ 153; 
12 OW N 985; (1938) M WN 646; I L R (1938) 2 Cal, 
72; 40 Bom, L R 746; 65 I A 86 (P O). 

(2)41 A254; 49 Ind. Cas, 696; A I 
17 Á L J 169. 
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plaintiff was not entitled to interest either 
under s. 73, Contract Act, or under the 
Interest Act(No. XXXII cf 1839). The case 
before us however is entirely different. The 
defendant has not only been guilty of impro- 
per and dishonest detention of the plain- 
tiffs money but has also been guilty of 
fraud. The law applicable to cases of this 
character is, in cur opinion, correctly 
summarized in para. 423 of Vol. [I of Edn. 2 
of Halsbury’s Laws -of England. It is 
as follows: 

“No interest is payable by an agent in respect of 
money received by him on his principal's behalf, 
except under some contract express or implied, or 
where there has been some default on his part, 
such as & dealing with the money in breach of duty, 
or a failure to pay itover at the principal's request, 
in -which cases interest is payable from the date of 
default. The agent must also pay interest in all 
cases of fraud, and on all bribes and secret profits 
received by him during his agency”. - 

-In the case before us, several of the 
circumstances mentioned in this paragraph 
‘are present. The Court below was there- 
fore right in allowing interest to the 
plaintiff. The second point raised by 
learned Counsel for the appellant with 
regard to interest is that the rate, namely, 
}2 percent., per annum, is excessive. The 
‘majority of the items iavolved in the claim 
however were on account of realizations made 
‘from. the tenants of the-plaintifi’s zamindavi. 
lf,these sums had not been paid by the 
„tenants and had fallen. into arrears, the 
‘plaintiff would under the revenue law have 
been entitled to interest at the rate of 12 
-per cent, per annum, We are therefore 
“hot prepared to accept the argument of the 
learned Counsel with regard to the rate of 
interest in respect of such items. But there 
are two items, namely Items Nos, 1 and 2, 
which are on account of bricks and lime 
and the construction ofsome building. We 
have come tothe conclusion that the interest 
on the two sums of money found due 
under these two heads should be reduced 
to6 per cent. per annum. The total 
interest allowed by the Court below on 
these two items is Rs, 3,916-5-0. Calculating 
the interest at the rateof 6 per cent. per 
annum, the interest allowable to the 
plaintiff will come to Rs. 1,973-2-6 only. 
Thus the amount decreed by the Oourt 
below on account of interest should be 
reduced by Rs, 1,$73-2-6. 

The result isthat we allow First Appeal 
No. 530 of 1833 in part and in modification 
of the decree of the Court below grant to 
the plaintiff a decree for Ra, 22,489-14-9, 
Future interest on this amount from the 
date of the decree of the.- Court below, 


In re eu2uswamt Tevak (MADR,) 


‘of 1939, 
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namely August 31, 1933, shall, as directed 
by the Court below, be allowed to the plains 
tiff at the rate of 6 per cent, per annum. 
Parties shall pay and receive co3is tbrough- 
out in proportion to success and failure, 
First Appeal No. 495 of 1933 is dismissed 
with costs. ea 
B. Order accordingly... 
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MADRAS HIGH COURT 
Full Bench 
Referred Trial No. 119 and Criminal 
Appeal No. 506 of 1939 
. December 4, 1939 
Lzaou, O. J., Lakssmana Rad AND 
KRISHNASWAMI AYYANGAR, Jd. a 
In re GURUSW AMI TEVAR AND OTHERS— 
ACCUSED. : 
_Evidenee Act (I of 1872), s8. 32—Conviction, when 
can be based on uncorroborated dying declaration, 
There may not be corroboration of the nature 
contemplated by s. 157, Evi. Act, or matters prov- 
able under s. 158, and the only direct evidence may 
be a statement by the deceased made admissible by 
s. 32, It does not, however, necessarily follow that 
this evidence is insufficient to support a conviction. 


pa 


-Jn such a case the surrounding circumstances will 


have an important bearing. The evidence of an 
accomplice is tainted, and s. 114, Evi. Act, (illus. b) 
says thatthe Court may presume that he is un- 
worthy of credit unless corroborated, -but a dying 
declaration is on a much higher plane and the Act 
places no such restriction on its acceptance. [p. 284, 


. cols, 1 & 2.) 


It is not possible tolay down any hard and fast 
rule when a dying declaration should be accepted, 
beyond saying that each case must be decided ‘in 
the light of the other facts and the surrounding 
circumstances, but ifthe Court, after taking every- 
thing into consideration, is convinced that the state- 
ment is true, it is its duty to convict, notwithstand- 
ing that there is no corroboration in the true sénee. 
The Court must, of course, be fully convinced of 
the truth of the statement and naturally it could 
not be fully convinced if there wereanything in the 
other evidence or in the surrounding circumstances 
to Taise suspicion as to its credibility. R. T. No. 
112 of 1937, approved, Or. Appeal No. 653o0f 1935 
not followed, 146 Ind. Oas. 548 (2), explained and 
approved partly, In re Debbukota (5), criticised -and 


-not approved, Gulla Ella Reddi v. Emperor (1), dis- 


tinguished. [p. 285, col. 1,] 


Ref. T. and Or. A. referred by the Sessions 
Court, Tianevelly Division, in Oase No, 60 


Order of Reference to a Full Bench 


Burn and Mockett, JJ.—The appellants 
have been convicted of murder. by the 
learned Sessions Judge of Tinnevelly and 
appellanis Nos. 1,2 and 4 have been’ sene 
tenced to death. Appellants Nos. 3 and 5 
have been sentenced io transportation for 
life. The case is one of a simple nature 
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but there is an important question cf law 
involved. There is no doubt about the fact 
that, on the early morning of March 31, 
1939, Nammalwar Naicker, a resideut of the 
village of Kalugachalapuram, was attacked 
while he was on his way to the village of 
Mannegopalanaickenpatti. He was stabbed 
in 28 places and he died soon after mid» 
night. The Sub-Agsistant Surgeon (P. W. 
No. 1)-who was in charge of the hospital at 
Hitiyapuram saw him atl p. m. and found 
32 injuries on bim, of which seven were 
penetrating wounds into the abdomen 
and one was a penetrating wound in the 
chest. This Sub-Assistant Surgeon was not 
able to do anything for the man beyond 
rendering first aid and then he sent him 
on to the Headquaiters Hospital at 
Palamcottah. Another Sub-Agsistant 
Surgeon (P. W. No. 2) made a post mortem 
examination on April 1, and then he found 
that there were in all 38 injuries. P. W. 
No. 1 expressed an opinion that the 
‘abdominal injuries inflicted upon Nammal- 
war Naicker would only prove fatal in the 
absence of medical or surgical treatment 
but that, ‘if treated properly, there was 
“every chance” of the injured man escaping 
death. This isa very remarkable opinion 
and, in our opinion, it is worthless. The 
post mortem certificate shows that two of 
the stabs not only penetrated the abdomen 
but punctured the intestines, so that faeces 
escaped into the peritoneal cavity. It is 
quite clear that Nammalwar Naicker was 
fatally “wounded by persons who meant to 
kill him, and that he never had any chance 
of recovery. 

There are no eye-witnesses in the case, 
the assassins having been careful to choose 
a time when there was nebody in sight. 
The case against the appellants rests almost 
,entirely on statements said to have been 
made by Nammalwar Naicker. himself be» 
‘fore he died. Three witnesses P. Ws, 
‘Nos. 6,7 and 8, say that they were in the 
‘Vicinity and that they were attracted to the 
spot by the cries of Nammalwar Naicker 
-but they do not corroborate him any far- 
ther than by saying that the number of 
persons whom they saw running away was 
five. As the learned Sessions Judge had 
said, there are four statements of Name 
malwar Naicker to be considered. In the 
first place, P. Ws, Nos. 6,7 and 8 say -that 
ag soon as they reached him, he told them 
the names and fathers’ name of the five 
persons who had attacked him, Those are 
the names of the present five accused 
_persons. P, W. No. 6 ran to. the village 
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and informed P. W. No. 12, the brother-in- 
law of the deceased. P. Ws. Nos. 12, 13 


and othersiwent to the place where Name 


malwar Naicker was lying stabbed. Nam- 
malwar Naickér is said to have told those 
witnesses also the names and fathers’ names 
of these five appellants. P. W. No. .12 
went and fetched the Village Munsif, P. W, 
No, 21. He reached the scene of the murder 
at about 8 o'clock in the morning and 
he tcok down a statement from Nammalwar 
Naicker whichis Ex. K. In that also the 
names and the fathers’ names of the five 
appellants are found. Finally at about 2-30 
p.m. on the same day in the hospital at 
Kttiyapuram a dying declaration (Ex, A) 
was recorded by a Special Magistrate (P. W, 


No. 4}. In that again the deceased hag 


stated that these five persons attacked him 
and stabbed him. k 

Learned Counsel for the appellants has 
attempted to show that the statement 
(Ex. K) recorded by the Village Munsif was 
a concoction but he has not adduced any 
convincing arguments in support of that 
proposilion. It was proved that there was 
enmity between Nammalwar Naicker and 
the accused, but the accused were not the 
only members of the Marava caste with 
whom the deceased was at enmity. P. Ws, 
Nos, 6, 7 and 8 belong to a different village, 
Mannagopajanaickenpatti, and no enmity 
whatever was even suggested between them 
and any of the accused. There is theres 
fore no reason why these witnesses should 
say falsely that Nammalwar Naicker named 
these five persons as his assailants. We can 
see no reason to believe that Ex. K wag 
concocted. 

The next contention of learned Counsel 
for the appellants is that Ex. K and Ex. A 
are widely discrepant. This contention is 
based upon the fact that in Ex, K, Nam- 
malwar Naicker is recorded as having said 
that, when the five appellants approached 
him, appellant No. 1 came and gave hima 
stab was asoort (dagger) inthe abdomen 
and afterwards the four persons joined 


together and stabbed him in the body. In 


Ex. A however he has given a much more 
detailed account in which he says that 
Guruswami Tevar (accused No. 1) stabbed 
him not only in the abdomen but in several 
other places before any of the other accused 
stabbed him at all. He also says that - 
accused Nos. 3 and 5 held his legs while the 
other three accused Nos. 1, 2 and 4 were 
stabbing him, We are not able to see that 
there is any discrepancy in these state- 
ments. In Ex. K the wounded man has 
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stated that all the five persons joined toe 
gether and stabbed him. This cannot 
be said to be an inaccurate descrip- 
tion of the occurrence, If five persons 
jointly attack a man and two of them hold 
him. while the others stab him, he cannot 
be considered to be an untruthful person 
if he says that they all five stabbed him. 
The only real inconsistency that is apparent 
between Ex. K and Ex. A is with regard to 
a knife. In Ex. K, Nammalwar Naicker, 
said: “When I warded off the soort which 
Kandiah Thevan had, it fell down”: In 
Ex. A he said: “When they stabbed me, I 
wrested the soort from Krishna Thevan.” 
Now, Krishna Thevan is the name of ac 
cused No. 2 and Kandiah Thevan is the 
name of accused No.4. In Ex. K, Nam- 
malwar Naicker does not mention that he 
wrested a knife from accused No. 2 and in 
Ex. A he does not mention that, while he 
was warding off a blow aimed at him by 
accused No, 4, accused No. 4’s knife fell 
down. These however cannot be considered 
as contradictions. The learned Public 
Prosecutor points out that at the scene of 
offence two knives were actually found, one 
in a sheath and one bare. Apart from this, 
-there is no discrepancy, and both these 
statements show that Nammalwar Naicker 
. charged these five persons with the attack 
upon him, We Cannot find also, as already 
stated, any reason to disbelieve P. Ws. 
Nos, 6, 7 and.8 and P. Ws. Nos. 12 and 13, 
and their evidence makes it clear that from 
the very beginning, within a few seconds 
after he was attacked, Nammalwar Naicker 
has been alleging that these five appellants 
are responsible for his death. 

- We agree with the learned Sessions Judge 
-therefore that the statements of Nammal- 
war Naicker have been truthfully described 
‘by the witnesses and in the documents, 
Exs. K and A, The next question, as the 
learned Sessions Judge has pointed out, is 
-whether Nammalwar Naicker’s statements 
are true, As to this, the plea of the accused 
was thatthe whole case was a concoction 
‘against them by P. W. No. i2 and the 
Village Munsif, on account of the enmity due 
to faction between the Thevars (Maravars) 
and the Naickers. Accused No. 3 alleged 
‘that he had been sick for the last eight 
months and therefore confined to his 
house. He repeats this statement in his 
appeal petition from jail. None of the 
accused offered any explanation beyond 
this bare denial and allegation that the 
' case was concocted on account of faction and 
‘none of them cited any witnesses. As already 
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observed, there was enmity between the 
deceased and the Maravars of Kalugala- 
chalapuram, but there was nospecial enmi- 
ty between the deceased and these five 
appellants, and, as the learned Sessions 
Judge bas observed, there was not the 
slightest reason shown why Nammalwar 
Naicker, within a few seconds of being 
stabbed, should have made up his mind 
to exculpate the persons who really attack- 
ed him, and to accuse falsely five persons 
who had nothing whatever to do with the 
matter. It was sunrise when this attack 
on Nammalwar Naicker took place. He 
was stabbed in 38 places, which must have 
taken some time, so that he had ample 
opportunity to see who were the persons 
who were stabbing him. We can find no 
reason for doubting the truth of the 
statements made by Nammalwar Naicker, 
If they are believed, the appellanis are 
clearly guilty of his murder. : 

The point of law which arises is whee 
ther, on the statements of a deceased person 
such as these, uncorroborated, (except as to 
the number of the assailants), the appel- 
lants” can be convicted of murder. The 
weight of authority appears to be in favour 
of the view that a conviction based wholly 
upon the statements of a deceased person 
is not illegal. This was assumed in the 
case of Sanjappa (R. T. No. 112 of 1937) 
in which the judgment was pronounced by 
one of us, but in that case the judgment 
in Or. Apps. Nos. 653 of 1935 and 148'of 
1936 was not brought to our notice. Those 


appeals were heard by Sir Owen Beasley, 


O. J. and Gentle, J. and the judgment con- 
tains passages indicating that a dying 
declaration uncorroborated by other evi» 
dence could not justify a conviction, Th 
learned Judge says: i 

“Whilst the contents of a dying declaration can 
be relied upon as evidence for the prosecution, in 
the absence of any corroboration of its contents, it 
is clear from the authorities and the text books 
that it is dangerous, imprudent and opposed to 
practice to do so, even when no justifiable criticizms 
can be levelled against the declaration.” 

In the case in question the learned Judge 
showed that the dying declaration upon 
which the prosecution relied was unreli- 
able; but the observations are of a general 
nature. Andin another place the learned 
Juege has said: : 

“Apart from the dangerous practice of relying 
upon the uncorroborated contents of a dying declara- 
tion slone.,.." 

Referring to these passages, my learned 
brothers Mockett and MHorwill, JJ. have 
stated in R. T. No. 5 of 1937: , j 


“Eyen a dying declaration, as has been held by | 


~ 


-_ 


< 


Or, L J771; 11 R Rang, 72. 
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this High Court, is very dangerous.‘ material by 
itself on which to founda conviction, °. 
‘These dicta are clearly at’ variance 
with the principle on which R. T. No, 112 
of 1937 was decided. The learned Public 
Prosecutor has stated that, so far as he is 
aware, there has not been any case in 
which it has been held that a dying decla» 
ration, proved to have been made and with 
no reason shown for distrusting its truth, 
was insufficient to warrant a conviction, 
Such a case as Gula Ella Reddi v. Emperor 
(1)isno exception~to this rule, for, there 
the dying declaration was found to be 
unsatisfactory in itself. On the other hand, 
there are many cases in which dying decla- 
rations alone have been relied upon as 
justifying conviction. The learned Public 
Prosecutor brought to our notice the views 
expressed in Emperor v. Akbaralli Karim- 
bhai (2), Naimuddi Biswas v. Emperor (3) 
and King v. Maung Po Thi (4. It is clear 
that by the provisions of s. 32 (1), Evi, 
Act, the statements made by Nammalwar 
Naicker in this case are evidence. There 
are very good reasons. for believing them 
to be true, and none for disbelieving them. 
With respect, we do not think we should 
be acting ‘dangerously or imprudently, if 
relying or these statements we confirmed 
the convictions of the appellants in this cage, 
As however there is a conflict between the 
decision in R. T. No. 112 of 1937 and the 
observations in Or. Apps. Nos. 653 of 1935 


tion whether statements made by a person 
who is dead, uncorroborated by any other 
evidence, can support a conviction, we order, 
under r, 2 of the Appellate Side Rules, that 
this matter be referred to a Full Bench. 
The records will be laid before His Lordship 
the Uhief Justice, 


“Mr, E. R. Balakrishnan, for the Accused. 
- The Public Prosecutor, for the Urown, 


OPINION 


Leach, C. J.—In order to appreciate the 
question which has been referred it is 
necessary to state certain of the facts, The 
appellants have been convicted of murder. 
Appellants Nos. i, 2and 4 have been sen- 
tenced to death and appellants Nos. 3 and 


(1) (1935) M W N 193 Cr, 
- (2) 58 B 31; 146 Ind, Cas. 548; AI R1933 Bom, 
479; (1933) Or. Oas. 1583; 35 Or, LJ 109; 35 Bom, 
L R 1021;6 RB 157, 
- (3) I L R937) 1 Oal, 475; 166 Ind. Oas. 625; A 
I R1936 Oal. 793; (1936) Or. Oas. 1129: 38 Or. L J 
243; 40 OW N1377:;9 RO 561, ; 

(4) AIR 1938 Rang, 282; 176 Ind. Oas, 683; 39 
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5 to transportation tor life. Between 5 and 
6 o'clock on the morning of March 31, 1939, 
one Nammalwar Naicker was attacked by 
a band of men and received 38 injuries from 
which he died shortly after midnight. As 
the result of his cries three persons who 
were in the vicinity were attracted to the 
spot where the deceased was lying. They 
had not seen the assault, but they said that 
they had seen five persons ranning away. 
When these witnesses reached the deceased, 
he told them thathe had been attacked 
by five men and gave their names and the 
names of their fathers. The names given 
were the names of the five appellants. One 
of these witnesses went and called the de- 
ceased’s brother-in-law and another person, 
both of whom also gave evidence. These 
two' witnesses went to the spot and the de- 
ceased informed them that the appellants 
were his assailants, The Village Munsif 
was called to the scene of the crime at 
about 8 a m. and recorded a statement 
made by the deceased, In that statement 
also the deceased implicated the appellants. 
The deceased was removed to the hospital 
at Ettiyapuram and at about 2-30 p. Įm, his 
dying declaration was recorded by a Magis- 
rate. In that statement the deceased again 
said that his assailants were the appellants. 
It was proved that.there was.enmity bee 
tween the deceased and the appellants, who 
are of the Marava caste, but they were not 


. ae ith 
and 143 of -Z936 with regard to the ques*~ the only members of that caste with whom 


he was at enmity. The question of law 
which arises is whether on the statements 
ofa deceased person of the nature of those 
indicated without other testimony, except 
as to the number of the assailants, the 
appellants can be convicted of murder. The 
question has been referred to a Full Bench 
because the judgments of two Division 
Benches of this Court are in conflict. 
Neither of these judgments has been ree 
ported, The first of the two cases ‘which 
have given rise to this reference is Or, 
App. No. 653 of 1935- which was decided 
by Beasley, O. J. and Gentle, J. The judg- 
ment was delivered by Gentle, J. who after 
quoting from Taylor on Evidence and refer- 
ring to Emperor v. Akbarathi Karimbhat 
(2), In re Dabbukota (5) and Gula Ella 
Reddi v. Emperor (1), observed: 
“Whilst the contents of a -dying declaration can 
be relied upon. as evidence for the prosecution, in 
the absence of any corroboration of its contents it is 
clear from the authorities and text books that-it is 
dangerous, imprudent and opposed to practice to do 


so, even when no justifiable criticisms can be levelled 
against the declaration.” 


(5) 2 Weir 753. 
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The judgment which is in conflict is the 
judgmentin R. T. No. 112 of 1937, which 
was delivered by Burn, J. and in which I 
concurred. In that case, there was no corro- 
boration of a dying declaration, but the facts 
were such that my learned brother and I 
had no hegitationin accepting it as reliable 
evidence and upheld the conviction of the 
accuced. The question at issue has been 
fully argued before this Full Bench and I 
am unable to accept the observations which 
I have just quoted from the judgment of 
Gentle, J. ascorrectly stating the position. 
With great respect I regard the statement 
as being far too wide, Section 32, Evi. Act, 
says that statements, written or verbal, of 
relevant facts made by a person who is 
dead, or who cannot be found, or who has 
become incapable of giving evidence, or 
whose attendance cannot be procured with- 
out an amount of delay or expense which 
under the circumstances of the case appears 
to the Court unreasonable, are themselves 
relevant facts in certain specified cases. The 
first case specified is when the statement 
is made by a person asto the cause of his 
death or as to any of the circumstances of 
the transaction which resulted in his death, 
where the cause of death comes into ques- 
tion. The section declares that such state- 
ments are relevant whether the person who 
made them was or was not, at the time when 
they were made, under expectation of death, 
and whatever may be the nature of the 
proceeding in which the cause of his death 
comes into question. Therefore, a state 
ment made bya person who is dead as to 
the cause of his death is evidence notwith- 
standing that he was not under expectation 
of death when he made it, There are two 
other sections of the Evi. Act which may 
have important bearing in a case of this 
nature, namely, ss. 157 and 158. Section 157, 
Says : 

Tin order to corroborate the testimony of a wit- 
ness, any former statement made by such witness 
relating to the same fact at or about the time 
when the fact took place, or before any authority 


legally competent to investigate the fact, may be 
proved.” , 


Section 158 is in these words: 

“Whenever any statement, relevant under s. 32 
of s. 33, is proved, all matters may be proved 
either in order to contradict cr to corroborate it, 
or in order to impeach or- confirm the credit of the 
person by whom it was made, which might have 
been proved if that person had been called as a 
witness and had denied upon cross-examination the 
truth of the matter suggested,” 

‘There may no: be corroboration of the 
nature contemplated by s. 157 cr matters 
provable under s, 158, and the only direct 
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evidence may be a statement by the 
deceased made admissible by s..32, It 
does not, however, necessarily follow that 
this evidence is insufficient to support a 
conviction. In such a case the surrounding 
circumstances wil have en important bear- 
ing. The evidence of an accomplice is 
tainted, and s. 114, Evi. Act, (illustration b) 
says that the Court may presume that he 
is unworthy of credit unless corroborated, 
but a dying declaration is on a much higher 
plane and the Act places no such restrice 
tion on its acceptance, The reference 
which Gentle, J. made to Taylor on Evi- 
dence consisted of a quotation from s. 722 
of llth Edn. This section deals with 
dying declarations and the quotation was 
as follows: 

“It should always bə recollected that the accused . 
has not the power of cross-examination, a pnwer 
quite as essential to the eliciting of the truth as 
the obligation of an oath can be and that where a 
witness has not a deep sense of accountability to 
his maker, feelings of anger or revenge, or, in the 
case of mutual conflict, the natural desire of 
screening his own misconduct, may affect the 


accuracy of his statements, and give a false colouring 
to the whole transaction.” 


This, of course, may be the case, but I 
should regard a statement by a person who 
has received a mortal wound, made imme- 
diately after the injury was caused, as 
being of high probative value when if 
relates to the cause of the injury, unless 
there is some reason shown to doubt its 
truth. The probative value of a statement of 
a person who has been mortally-injired, but 
made after a considerable interval, during 
which time he has been surrounded by 
his relatives and friends, is certainly much 
less, but here again it seems to me it may 
be accepted if it fits in with earlier state- 
ments made when he could not have been 
infiuenced and they are otherwise unime 
peachable. In Emperor v. Akberallt 
Karimbhai (2) Beaumont, O. J. observed: 

“Generally speaking, and asa rule of prudence, I 
am of opinion that a declaration, relevant under 
a. 32, but not made by one in immediate expects- 
tion of death, and not made in the presence of the 
accused, ougbt not to be acted upon unless there 
is some reliable corroboration.” 

The learned Chief Justice however agreed 
that there is no rule which requires that a 
dying declaration should not be acted upon _ 
unless it is corroborated and he pointed out 
that the evidential value of a declaration 
relevant under s. 32 varies very much in 
accordance with the circumstances in which ` 
it is made, Here I respectiully agree, 
far as 
to say that a declaration relevant under 
s. 32, though not made in immediate ex- 
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pectation of death, and not made in the 
presence of the accused, necesearlly requires 
corroboration. 

In In re Dabbukota (5) it was said: 

“It is to be remembered that though dying 
declarations are in some respects deserving of a 
degree of consideration and credence to which 
ordinary statements are not, they are not subject 
to the test of cross-examination and if not sub- 
stantially borne out by independent evidence and 
the probabilities of the case, or admitted facts, are 
worth little or nothing.” . 

By this I presume is meant there must 
be corroboration before a dying declaration 
can be accepted. I have said sufficient to 
indicate that this statement is far too 
sweeping and it is open to the further 
objection that it offends against the law of 
evidence in India. With regard to the case 
in Gula Ella Reddi v. Emperor (1) all that 
need be said'‘is that the circumstances 
showed that it was unsafe to convict the 
accused on the bare dying declaration put 
in evidence in that case and naturally it 
was not accepted as being sufficient to prove 
the case for the Crown, | 

In my judgment it is not possible to 
lay down any hard and fast rule when 
a dying declaration should be accepted, 
beyond saying that each case must be 
decided in the light of the other facts and 
the surrounding circumstances, but if the 
Court, after taking everything into cone 
sidération, is convinced that the statement 
is true, it is its duty to convict, notwith- 
standing that there is no corroboration in 
the true sense. The Court must, of course, 
be fully convinced of the truth of the 
statement and naturally it could not be 
fully convinced if there were anything in 
the other evidence or in the surrounding 
circumstances to raise suspicion as to its 
credibility. I would answer the reference 
in this sense. 


Lakshmana Rao, J.—I agree. 
Krishnaswaml Ayyangar, J.—I agree. 
N.E. Reference answered. 
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First suit filed within three months of Revenue 
Court's order but withdrawn with Court's permis- 
ston—Second suit beyond three months of the order— 
If barred by time. 

Where a previous suit under s. 111,U. P, Land 
Revenue Act filed within. three months of the order 
of the Revenue Ccurt is withdrawn with-the per- 
mission of the Court, a second suit, even if filed 


beyond three months from the order of tbe Revenue 


Court is not time-barred. 21 Ind. Oas. 654 (2), 25 
Ind, Cas, 188 (3), 122 Ind. Oas. 191 (4)and 98 Ind. 
Oas. 516 (5), doubted but followed. 

L. P. A. against the decision of Allsop, 
J., in S. A. No. 154 of 1936, dated March 
22, 1938. 


Mr. G. S. Pathak, for the Appellants, 


Messrs. Panna Laland N.C. Shastri, for 
the Respondents. 


Thom, C. J—This is a defendant's 
appeal arising out of a suit for a declara» 
tion of proprietury title. The appeal which 
is under the Letters Patent is against the 


. order of a learned single Judge of this 


Gourt. The only question raised for decision 
in the appeal is as to whether the suit is 
time-barred. A suit was instituted following 
an order by the Revenue Court under s. 1), 
Land Revenue Act. The Revenue Oourt’g 
order was passed on June 17, 1932. The 
plaintifis instituted their suit in the Civil 
Qourt as required within three months. 
This suit however was withdrawn on Sap- 
tember 7, 1933 with the permission of the 


‘Civil Court and the suit out of which this 


appeal arises was instituted on September 
21, 1933, 2. e. more than three months after 
the order of the Revenue Court. The defen- 
dant-appellant pleaded that the suit was: 
time-barred, This plea was rejected and 
the suit was decreed. Upon this point the 
decision of the trial Court was upheld by 
the learned Civil Judge in tre lower Ap. 
pellate Court. Anappeal against this de- 
cision has been dismissed by this Court.. 
It was contended for the appellant that the 
guit was clearly bared in view of the 
provisions of O. XXIII, r. 2, Civil P. Q. 
This Rule is as follows : 


d 


“In any fresh suit instituted on permission granted. 
under the last preceding rule, the plaintiff shall be- 
bound by the law of limitation in the same manner as 
if the first suit had not been instituted.” 

Tt was urged for the appellant that 
s. 111, sub-s. (b), Land Revenue Act, pres- 
eribeda period within.which-a suit.in the 
Civil Court must. be instituted following an 
order bythe Collector directing such a suit 
to be filed and that if the suit was not 
brought within that period it was barred 
by limitation. It was contended that the 
bar operated despite the fact that a. suit: 
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had been filed by the plaintiff: within 
three mcnths of the order of the Revenue 
Court, that suit being subsequently with- 
drawn. Whether a second suit following 
the withdrawal of the first suit filed within 
the period of three months of the order of 
the Revenue Court under e. 111, Land Res 
venue Act, and withdrawn with the Court’s 
permission is time: barred is a question which 
has been considered by this Court in a 
number of cases. The earliest case is 
Banwori Lal v Gopy (1). In that case a 
learned singla Judge of this Court held that 
if the second suit was instituted more than 
three months after the order of the Revenue 
Oourt it was barred by limitation, That 
decision however was overruled by a 
Bench of this Court in Randhir Singh 
v. Bhagwan Das (2). This latter case was 
decided in the year 3913. From 1913 one 
wards, this Court has consistently followed 
this decision. The decision was followed by 
a learned single Judge of this QOourt in 
Shaikh Muhammad v, Kadir Buz (3), and 
again -by a Bench of this Court in Nagesh- 
war Bharthi v. Ram Narain Bharthi (4), 
and in Darbart Singh v. Ram Murat Singh 
(5). The ground upon which the decisions 
in: these cases have proceeded appears 
to have been that the second suit is nota 
fresh suit but really-a continuation of the 
first. The first suit having been instituted 
within time, it was held that the second 
suit is not timeebarred. The effect of the 
provisions of O. XXIL, r. 2, has not been 
exhaustively discussed in any of the de- 
cisions above referred to. Had we been 
interpreting for the first time these pro- 
visions in .relation to suits under s. 111, 
Land Revenue Act, we should have held 
that a- second suit filed after a first suit 
has been withdrawn and beyond the three 
months from the order of the Revenue 
Court was time-barred. We do not think 
that the second suit can be regarded in 
any sense of the term asa continuation of 
the first, A ‘‘fresh” suit in our view is 
not the continuation of an earlier suit. If 
is a separate and independent proceeding, 
If it is not a continuation of the first it is 
clearly time-barred. Section 111, subss. (b) 
of the Land Revenue Act. prescribes that 
a suitin the Civil Court for a declaration 
(1) 4ALJ 713; 30 A 44; A W N 1907, 282. 


(2) 11 AL J 746; 91 Ind, Cas. 654; 35 A 541, 
‘8) 12 A LJ 989; 25 Ind. Oas, 188; A I R 1914 AN. 


(4) (1930) A L J 650; 122 Ind. Cas, 191; Ind. Rul. 

(1930) All. 223; 11 R D 338, : 

i @ A I R1927 All. 98; 98 Ind, Cas, 516; L R 8 A 
GY. k 
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of proprietary title must be brought with- | 
in three months of the order of the Revenue 
Court. If it is not brought within three 
months of the order of the Revenue Oourt 
this suit must fail. The period. of three 
months referred toin .s. 11l,in our judg- 
ment, is a period of limitation. In this 
connection we would refer: to the . decision 
ofa Full Bench of this Court in Drigpal 
Singh v. Pancham Singh (6). ` l 
Had it not been for the long and consis- 
tent course of decisions covering the period 
from 1913 to date we should in the view? 
we take of the law have allowed this ap- 
peal. Wedonotconsider however that at 
this stage when the law onthe point has. 
been well-settled so far as this Court is 
concerned.and when no doubt litigants 
have relied upon the interpretation which 
has been placed upon s. 111 by this. 
Court we would be justified in overruling 
these earlier decisions. We do not appre- 
hend that any great injustice would result 
from leaving the law as it stands. On the 
other hand, the overruling of the earlier 
decisions without doubt would result in 
injustice. This would be so, ‘we are. 
satisiied, so far as the respondents in the. 
present appeal are concerned. On the prine 
ciple of stare decisis we would not, in our 
judgment, be justified in reversing the order 
of the learned single Judge of this Court: 
In the result the appeal is dismissed. In 
all the circumstances we direct the parties 
to bear their own costs. ; 


D. Appeal dismissed, 


6) (1939) A LJ 522; 183 Ind. Oas. 242; AI. R: 
1939 N 103; ‘IL R(1939) All. 647; 1939 OL R 
472; 12 R A 98 (F B). ~ 
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KAMAL KRISHNA MANDAL—PLaIntTiFe 
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DeranpanT No. 1 AND oTaERs—RHSPONDENTS3 
Bengal Land Revenue Sales Act (XI of 1859), ss. 33, 
14, 34—-S. 33, applicability to sale under s. 14—Sute 
by co-sharer for declaration of his preferential title 
and that saleshould stand entirely in his favour, tf 
falls within s. 33~Question of substantial injury, 
whether must be made specific ground of appeal before 
Commissioner—“Sale” in 3. 33—Effect of annulment 
of sale—Entire arrears paid by one co-sharer — Sub- 
sequent payment of arrears by other co-sharers within 
ten days—Latter, if become co-purchasers with former 


1940 , 


—Sale under 3.14, when effected — Ten days’ period 
under s, 14, whether absolute, i 

Section 33, Beng. Land Rev. Sales Act is not con- 
fined'to sales by public auction under the Act, but 
-algo applies to a sale under s. 14 of the Act. But 
in order to attract the operation of s. 33 the suit must 
be one to annul the sale and this presupposes that the 
party suing is the defaulting co-sharer or any other 
person who derives his titls from him. Where the 
plaintiff co-sharer impeaches the rights of other co- 
sharers to become purchasers by reason of the subse- 
quent deposits they made, but wants at the same time 
that the sale should stand and stand entirely in his 
favour, it is really a suit by one purchaser against 
another for a declaration that he has a preferential 
title and does not fall within s. 33 and would lie in 
a Civil Court, quite apart from s. 33 for having a 
declaration that the plaintiff is the sole purchaser, and 
no title was vested in any of the other co-sharers by 
reason of the payments they made under a, 14. 
Gossain Chatturbhuj v, Ishrimal (1), explained. 24 
i 276 (2), dissented from {p. 288, col. 2; p. 283, 
col. 1, 


It is certainly incumbent upon the plaintiff to 
establish thathe has sustained substantial injury by 
reason of the irregularity complained of, but it is not 
necessary, that the question of substantial injury must 
also be made a specific ground of appeal before the 
Oommissioner. [p. 289, col. 1.] 

When one sharer has paid the entire arrears due 
any other sharer or sharers cannot by subsequently 
paying the money, even within ten days, could rank as 
co-purchasers withhim. As soonasthe full amount 
of arrears is paid by one sharer, the offer made br 
the Collector must be deemed to be accepted, and the 
purchase becomes complete. That the subsequent 
payments were also made by recorded sharers within 
ten days cannot affect the position. 24 Ind. Oas 276 
(2), relied on, -Debi Prosad v. Aklo Koer (3), dis- 
tinguished. {p. 290, col. 1.) 

It cannot be said that a sale under s. 14 is really 
made by the Oollector after the period of ten days has 
expired, and after all the moneys are put in. The 
sais as is effected by the first- payment of the entire 
arrears. IJfthere are no materials, upon which the 
Oollector can find ag to whether one payment is 
earlier than the other, the obvious sourse would be to 
regard these payments as simultaneous, and declare 
both of them as to be joint purchasers. [p. 290, col. 


2, 
ber Rozburgh, J.—The effect of an annulment dealt 
with in s. 34 clearly contemplates restoration of the 
defaulter, assumed to be deeree-holder, on certain 
terms and conditions, [p, 293, col. 1.] 
The word ‘ sale’ ig used rather loosely in the Act. 
‘Sale’ must necessarily include the whole procedure 
from issue of notices under ss. 5 and 6 uptill the 
final completion of the ‘sale’ in its narrower sense as 
thecorollary to ‘purchase’, A ‘sale’ ia conducted con- 
trary to the provisions of the Act within the meaning 
of s, 33 if there is any defect in any of these proceed- 
ings, not merely for defect at the time of actual 
auction. [ibid] 
If the period of ten days in s. 14 expired ona 
holiday, the period is extended till the re-opening 
day. [p. 290, col. 2.] 


_ A. from the appellate decree of the Addi- 


tional Sub-Judge, 2nd Court, 24 Perganas, 
dated March 12, 193%. 


Messrs. A. N. Bose, Panchanan Ghose, 
Satyendra N. Ghose and Jyotrindra N. 
Das, for the Appellant. | -a 
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Messrs. Gunada Ch. Sen, Hiralal Chakra- 
varti and Rabindra Nath Bhattacharjee, for 
the Respondents. 

_B. K. Mukherjea, J.—The facts giving - 
rise to this appeal may .be shortly stated as 
follows: There is a revenue paying estate 
bearing Touzi No, 395 of the Alipore Ool- 
lectorate which is owned jointly by several 
co-sharers. A number of separate accounts 
were opened in respect of the shares under 
the provisions of the Revenue Sale Laws, 
and we are concerned only with one of these 
separate accounts whichis S.A No. 395/3. 
The owners of this separate account having 
made default in the payment of revenue, 
due in respect of the same, this share wag 
put up to sale under s. 13, Act XI of 1859 
on September 23,1935. No bids were re- 
ceived on that date, and the Oollector in 
exercise of his powers under s, 14 of -the 
Act stopped the sale, and made a declara- 
tion that the entire estate would be sold, 
unless the other recorded sharer or sharers 
of the touzi would purchase the separate 
account, by paying the entire arrears due in 
respect of the same, within ten days from. 
that date. Several co-sharers now came fore 
ward, andeach one of them deposited the 
entire arrears due in respect ofthe separate - 
account, which amounted to Rs. 489, 

The plaintiff paid the money on Sepe 
tember 25, 1935. Another co-sharer named 
Butto Kristo, whois defendant No. .3 paid 
the said sum on the day following, and 
lastly on October 14,1935. Homendra and 


_Gouribala, who are defendants Nos. 1 and 2, 7 


each deposited in the Uollectorate the sum 
of Rs. 482 by separate chalans. It may be 
stated here that the puja holidays set in. 
before the expiry of the ten days, within 
which the arrearg were to be paid, and the 
office re-opened ` on October 14, 1935, on 
which day the payments ‘were made by. 
defendants Nos. 1 and 2. The Collector by 
his order dated October 17, .1935, declared 
all the four persons to be purchasers of 
separate account 395/3 in equal shares, 
and the certificate of purchase was issued.. 
accordingly. The balance of the deposits 
made by all these four parsons was directed 
to bs refunded.. The matter was then taken 
before the Commissioner, who affirmed the- 
order of the Collector. The plaintiff whose 
deposit was earliest in pointof time now 
commenced this suit, and he prayed for a 
declaration that he wasthe full 16 annas 
purchaser of the separate account under 
s. 14 of the Revenue Sale Law, and that 
the defendants could not be given any shares 
in respect of the same, There was also a 
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the Commissioner, the suit was not‘main-~ 
tainable under s. 33, Revenue Sale Law. | 
The propriety of this view has been chal--”- 
lenged by Mr. Boss who appears on behalf?: 
of the appellant. Mr. Sen who appears for- 
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prayer for' a permanent injunction restrain- 
ing the defendants from taking possession 
of ihe property in accordance-with tbe order 
of- the Collector. Gouribala, defendant 
No. 2, was alleged to have transferred her- 
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interest to one Devendra who’. was: made 
defendant No. 4in this suit. The sait was 
resisted by defendants Nos. 1 and 4. Their 
contentions were mainly of atwofold charac 
ter. The first contention was that the order 
of the Oollectcr was right and the plaintiff 


the respondent has besides inviting us to’ 


uphold the view of the Subordinate Judge. 


attempted to support his decision on the: 


ground that the plaintiff was not entitled: ` 


to any. preferential right by reason of his- 
earlier deposit, and that the co-sharers who 


by making the deposit earlier could not 
obtain any preferential title. It was said 
that all the recorded sharers, who deposited 
the money within ten days from the date of 
the declaration, would be entitled to rank 
as purchasers under s. 14 of Act XI of 
1859. Thesecond contention was that the 
plaintiff's suit was barred under a. 33 of 
the Revenue Sale Law. 


deposited the full amount of arrears within: 
ten days were entitled to be recognized as j: 
joint purchaser of the.separate account. On ` 
the question as to whether s. 33, Act XI of- 
1859.is a bar tothe present suit, L am of- 
the opinion, that the. view taken by the 

Subordinate Judge is wrong. First ofall it’: 
is difficult to say that the present suit. at 
all comes within the purview of s. 33 of- 


The trial Court was of opinion that the. 


payments made by Hemendra and Gouri- 
bala; were ineffectual, inasmuch as they 
were made after the period often days had 
expired, and it held that the intervening of 
thefpuja vacation could not give them an 
extension of time on the analogy of s. 4, 
Lim. Act. The only payments that were 


the Revenue Sale Law. It may be assume - 
ed as was held by the majority of Judges : 
in Gossain Chatturbhuj v. Ishrimal (1), that 
s. 33 of Act XI of 1859 isnot confined tosales 
by public auction under -the Act, but also - 
applies toa sale under s. 14 of the Act. But 
in order to attract the operation of s. 33,. 


the suit must be one to annul the sale... 


made within time were those of the plaintiff and this pre-supposes that the party suing “~ 


and Butto Kristo, and as between them, the 
pluintiff’s deposit was earlier, he was ene 


is the defaulting co-sharer or any other per- 
son who derives his title from him, In ~ 


titled to be declared the purchaser of the 
entire separate account. In this.view of the 
case. the Munsif decreed the plaintiff’s suit. 
There. was an appeal taken against this 
decision, by defendants Nos. 1 t94 to the. 
Court of Appeal below,and the Additional 
Subordinate Judge who heard the ‘appéal 
reversed :the judgment of the trial Court 
and dismissed the plaintiffs suit. The 
Subordinate Judge concurred in: the view. 
taken by.the Munsif‘that as soon as the 


Gossain Chatturbhuj v. Ishrimal (l), the::: 
plaintif. was the defdulting coesharer him» 

self whose- application for exemption of his 
separate account from sale was refused andi? 
the share was putup to sale under s. 14 of: 
the Revenue Sale Law: Here the plaintiff’ 

does not want the’sale to be’ set aside. He ` 
indeed impeaches the rights cf the defend- 
ants to become purchasers by reason of the. 
subsequent deposits they made, but he 

wants at the same time'that the sale should’ 


plaintiff made his payment, the purchase stand and stand entirely in his favour. It. 
was complete and as there was nothing left is really-a suit by one purchaser against 
. for- anyone else to buy the. Collector was another for a declaration that he -has a’ 


bound to recognize the plaintiff as the sole 
purchaser of the separate account. -But he 
held nevertheless that the plaintiff could not 
succeed in the suit, which was one under 
s.'33 of the Revenue Sale Law as he had 
not fulfilled the conditions of.that section. 
What the Subordinate Judge said is this: 
that in order that a Oivil Court might annul. 
a sale under s. 33, Revenue Sale Law, it was. 
necessary to establish that the plaintiff had 
sustained substantial injury by reason of.: 
the irregularity complained of, and thé 
question of injury must have been ‘taken. : sharers by reason of the payments they 
specifically before the Commissioner in an made, unders. 14 of the Revenue Sale- 
appeal. .As nosuch point was:raised before - (1) 210 844. -n 


preferential title. Tf the plaintiff’s conten--- 
tion is right that as soon as he paid the ~ 
money he becamethe purchaser, there was - 
nothing left which the defendants could.: 
buy, and the order of the Collector declar--- 
ing them to be joint purchasers would” 
be one without jurisdiction, Under these.: 
circumstances a suit would certainly lie in. 
a Civil Oourt, quite apart from s. 33 of 
Act XI of 1859, for having a declaration that: .. 
the plaintiff is the sole purchaser, and no“ 
title was vested in any of the other co- - 


* 
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Law. Iam not unmindful of the fact that 
a contrary view has been taken by Ooxe 
and Imam, JJ. in Bahuria Sambho Kuar 
V. Harihar Prasad (2) and it was heldfunder 
somewhat similar circumstances’ that the 
Buit would be governed by s. 33 of Act XI 
of 1859. With all respect to the learned 
Judges, Lregret that I cannot accept their 
‘view as correct. Hven ifin that case, the 
claim of the plaintiff amounted to a virtual 
annulment of the sale in favour of the 
Plaintiff in the suit yet the learned Judges 
overlcoked the fact that the plaintiff in that 
_ Built was notthe' defaulting co-owner and 
what he demanded was not merely that the 
Sale in favour of the defendant should stand 
cancelled, but that his own title as purcha- 
ser should be declared. 

This declaration tbe Court cannot obvi» 
ously grant under s. 33 of the Revenue Sale 
Law. It, seems to me that ihe learned 
Judges misapplied the decision in Gossain 
Chatiurbhuj v, Ishrimal (i), to the case 
before them, although the facis of the earlier 
case were quite dissimilar, the suit being 
instituted there by the defaulting co-sharer 
himself whose separate account was scld 
unders, 14 of the Act. Even if the suit is 
regarded as one coming within s. 33-of the 
Act XI of 1259. I do not think that the deci- 
sion of the Court of Appeal below is cor- 
rect. In this case the plaintifi’s complaint 
is that the sale has been held in contra- 
vention of the provisions of s. 14-of the 
Revenue Sale Law, and this very point 
was declared and specified in the .appeal 
before the Oommissicner. It is certainly 
incumbent upon the plaintiff to establish 
that he has sustained substantial in- 
jury by reason of the -irregularity com- 
„plained of, but it is not necessary, as the 
‘lower Appellate Court thinks, that the 
question of substantial injury must also be 
made a specific ground of appeal before 
the Oommissioner. Mr. Gunada Oharan 
Sen -who appears forthe respondent has 
fairly conceded that the Subordinate Judge 
Was wrong on thie point. He says however 
that there is neither any allegation nor 
any proof adduced’ by the plaintiff that 
he has sustained substantial injury. In the 
plaint there is a definite statement that 
the plaintiff will suffer irreparable injury 
if the order of tbe Collector stands. Sec- 
tion 14, Revenue .Sale Law, gives ‘the 
‘co-sharer purchaser rights of an exceptional 


- character. He getsa property which may . 


be of considerable value for a trifling 


. (2) 41 O 1092; 24 Ind. Cas, 276;-A I R 1914 Oal. 735; 
180 WN 1071. . EN oe 
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amount without any competition whatsoever. 


In this case the-annual revenue payable in 


respect of 8. A: : No, 395/3 is said to be over 
Re. 1,800 and the purchase was for Rs. 482 
only. In these circumstances there would 
be no question that the plaintiff would 
suffer lossif the sale in favour of all the 
four persons is. allowed to stand.. I am 


‘of the opinion therefore that the decision 


of the Subordinate Judge cannot’ be 
supported on the ground that the suit was 
not melnieinable under s. 33 of Act XI of 
L899. - ot o 
There remains now for our consideration 
the other question raised by Mr. Sen, as 
to whether the plaintiff can be held to be 
the sole purchaser of the separate account 
by reason of his paying the arrears of 
revenue -earlier than the other | sharers. 
The quastion is not free from difficulty - 
and the section itself is not ‘quite clear 
on this point. When separate accounts are 
opened in respect of separate shares of a 


‘touzt and there is, default in payment of 


Govt. ravenue, s. 13 of the Revenue Sale 
Law provides that. the share in respect 
of which the deault has occurred will be 


put up to-sale first. If however the highest 


offer made.-at the sale does- -not-equal the 


-amount of arrears due,.them the whole: estate 


becomes liable to :bè exposed to Bals. 
Section 14 here introduces a -provision. tke 
object cf which obviously is to give the 
other co-sharers a chance of saving ‘the 
estate by purchasing the share in 4rrearé, 
The Collector, when he finds, that the sale 
of the separate share did not receive 
sufficient bids, is to. stop the sale and issue 
a declaration thatthe entire estate would 
be put up to sale at a future date 
unless the recorded sharer or sharers shall 
wilbin ten days purchase the separate 
account in arrears by paying to Govt. tha 
whole arrears due from such share. Ths 
declaration, it seems to me is in the naturs 
of an offer, inviting the recorded ‘sharers 
to come and purchase the separate account 
by paying only the arrears due, and tha 
offer remains open for-ten days only, after 
which the separate accounts are closed and 
the whole estate ia notified for sale. Tha 
question arises as to what would happen if 
more than one recorded co-sharer pays the 


-whole amount of arrears within the specified 


period. . If there is a-joint payment’ by 
more than one c »sharer, no ditfiiculty arises, 
and they will certainly rank as joint pūrs 
chasers, The same thing will also-happen 
if, payments are made by several .co-sharers 
each of the whole amount but af one and 


290 


the same time. But when one shsrer has 
paid the entire arrears due I do not think 
that any other sharer or sharers by sub- 
sequently paying the money, even within 
ten days could rank as co-purchasers with 
him: According to the section the purchase 
is tobe made by paying the arrears due. 
As scon as the full amount of arrears is 
‘paid by one sharer, tke offer made by the 
‘Collector must be deemed to be accepted, 
and the purchase becomes complete. That 
the subsequent payments were also made 
by recorded sharers within ten days cannot 
in my opinion affect the position. The 
period of ten days laid down in the section 
prescribes the limit of time after which 
no’ payments could be received. But as 
soon as one payMentis made within time 
‘which wipes out the arrears, the sale is 
complete, and no subsequent payment of 
the same amount by any other co-sharer can 
‘make him a purchaser of the share. On 
this point I think that the decision in 
Bahuria Sambho Kuar v. Harihar Prasad 
‘(2 referred to above, is perfectly core 
rect. ‘It seems to me,” thus observes 
Gox, J., l 

“that the section was intended merely to give co- 
‘sharers a chance of saving the estate and to secure 
the payment of revenue, and was not at all intend- 
ed-.to define the rights of the co-sharers inter se... 
‘As soon as the payment is made the purchase is 
oray tind there is nothing left for anyone else 
Q DUY. 

Mr, Sen has referred us to- the decision 
in- Debi Prosad v. Aklo Koer (8). In that 
oase each of the three - co-sharers, . had 
paid the entire amount of arrears separe 
ately, and -the Collector issued a certificate 
of sale jointly to them. Ths only quese 
tion raised was as to whether the 
sharers were to get equal shares in the 
separate account sold, or their interests 
would be-in proportion to their shares in 
the parent estate.. This Court held that 
the presumption would be that the Collec 
tor took from. each of the funds an equal 
share, and consequently they would have 
equal shares in the property, The partie 
cular question which has arisen here was 
not -mooted in that case at all, and we do 
not know whether the payments were made 
there by all the cceshares simultaneously, 
or at different times. I cannot accept the 
argument of Mr.. Sen thata sale under 
- 8. 14 is really made by the Collector after 
the period of ten days has expired, and 
after all the moneys are put in, The sale 
a8 I have said already, is effected-by the 
first-payment of the entire arrears. Of 
--(3) 40 WN 465, = = 
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‘deposit is earlier. 


is710 


course this fact has to be ascertained by 
the Collector andhe is to issue a certificate 


of sale after ascertaining who the pur- 


chaser is. Mr. Sen has also argued that 
numerous practical difficulties would arise 
if this view is taken ; for, in many cases, 
it would be impossible to find out which 
I do not think that there 
is much substance in this contention. [f 
there are no materials, upon which the 
Collector can find as to whether one pay= 
ment is earlier than the other, the obvious 
course would be to regard thess payments 
a8 simultaneous, and declare both of them 
as to be joint purchasers. In the present 
case however, it is not disputed that the 
plaintifi’s payment was earliest in point 
of time, and in these circumstances I must 
hold that he is entitled to a declaration of 
his title to the 16 annas share of the see 
parate account sold. The result is that 


‘this appeal is allowed, the judgment and 


decree of the lower Appellate Court are set 
aside and those of the trial Ocurt restored. 
The plaintiff will be entitled to his costs 
against the contesting defendants in all the 
Courts. 


Roxburgh, J.—This litigation arises out 
of a sale under the provisions of s, 14, 
Land Revenue Sales Act, 1859. Separate 
account No. 3 of estate No. 395 of the Ali» 
pore Collectorate was after the usual preli- 
minaries put up for sale by the Collector 
on September 23, 1935, and there being 
no bidder, he proceeded under ‘5, 14, 
stopping the same and declaring that the 
entire estate would be put up for sale 
unless {in the words of the section) 

“the other recorded sharer or sharers, or one or more 
of them, shall within ten days purchase the share in 


arrear by paying to the Prov. Govt. the whole arrear 
due from such share.” i 


The plaintiff being the proprietor of, one 
separate account of the estate deposited 
this full amount on September 25; his 
brother, defendant No. 3, being owner of 
another such account, deposited the full 
amount on September 26, and defendant 
No, 1 and defendant No. 2 also holders of 
separate accounts each deposited the-full 
amount on October 14, being the opening 
day after the puja vacation, The vacation 
lasted from October 1 to 12, the 13th being a 
Sunday. The Collector gave a certificate, as 
required by s. 14, in the names of all the 
four depositors sharers for joint ownership 
of the purchased share, each having an 
equal interest. The plaintiff, then brought 
this suit for a declaration that he was the 
sixteen annas purchaser, of the separate 


a 
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account No. 393/3, for a declaration that 
the. defendants had no right orno right 
had accrued to them therein, and that, if 
necessary, orders might be passed setting 
aside the auction sale in respect of that 
Share made by the Oollector in favour 
of the defendants: there was also a prayer 
for injunction and recovery of possession, 
and finally a prayer for a declaration that 
if it were held that the other defendants 
had purchased any interest on account of 
the deposit of money by them, then they 
were not entitled to more than a share 
in proportion to their interest in the 
parent estate. The trial Court held that 
the plaintiff became purchaser of the se- 
parate account by his deposit on September 
25, and that the subsequent deposits by 
the other sharers gave them no interest; 
and also held that the provisions of s. 33, 
Land Revenue Sales Act, 1859, had been 
complied with by the plaintiff. The lower 
Appellate Oourt agreed with the former 
finding, but held that as the plaintiff had 
not “declared and specified’- his case of 
substantial injury before the Commissioner 
he had not complied with the provisions 
of s. 33, and hence his suit must fail. He 
therefore allowed the appeal and the plain- 
tiff now appeals, 

It may be noted at the outset that Mr. 
Sen appearing for respondents concedes that 
he cannot support the judgment of the 
lower Appellate Oourt on this last operative 
ground; he contends however that the Ool- 
lector was right in allotting the separate 
account in equal shares to all the depositors 
> and also that the plaintiff has failed to 
prove substantial injury in the present case 
and hence the suit must fail... The substan- 
tial questions for decision in the appeal are 
first the interpretation to be given tothe 
words of s. 14, cited above, “in reference 
to the declaration made by the Collector 
under the section, and secondly, whether 
s. 33 applies to the facts of this case. 

Mr. Obhakravarti appearing for the 
appellant supports the interpretation given. 
by the lower Courts and also further con- 
tends that s. 33 has no application to the 
present case, and lastly that, if it applies, 
then he has complied with its provisions. 
The section has been considered in three 
cases, Debt Prosad v. Aklo Koer (3), 
Gossain Chatturbhuj v. Ishrimal (1) and 
Bahuria Sambhu Kuar v. Harihar Prasad 
(2). In the first case three sets of sharers 
had each deposited the whole arrear due, 
and the Collector had given them a 
certificate for joint ownership of the default- 

t 
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ing share. The plaintiff sued for- a-decla- 
ration that he was entitled to a share in 
proportion to his share in the parent estate, 
and, lost. There is nothing to show whee 
ther the amounts were deposited on the 
same or on different days, nor was there 
any contention that any one depositor had 
priority, Incidentally it may be noted that 
there was no question of annulment of the 
ser or of the matter of the applicability of 
B. 33. 7 1% Po i aa 
In Gossain Chatturbhuj v. Ishrimal (1) 
the plaintiff was the owner of the defaulte 
ing share and clearly prayed for annulment; 
he made no claim as a purchaser by 
deposit under s. 14, but sued other sharers 
who had so purchased. The arrears had been 
deposited by some of these defendants on 
October 4, and by others on the 7th and the 
Collector had given them all a joint certi- 
ficate under s. 14. The basis of the 
plaintiff's case was that he had deposited 
the arrears before the date of auction sale 
and that the whole proceedings of the 
Oollector were invalid.. No question arose 
there as between the purchasing defend- 
ants, It was- held by Beverley, J: that 
S. 6 of the Act applied and that the plainte 
if’s deposit having been made after the 
last date of payment was ineffective, he 
further held that--s. 33 applied to the 
case of such a sale under s. 14; Ameer Ali, 
J. held that the deposit was effective, but: 
that s. 33 only applied to a case of an 
auction sale under the Act and not to one 
under s. 14. Petheram, J, to whom the 
case was referred agreed on both points 
with Beverley, J. In Bahuria Sambhu 
Kuar v. Harihar Prasad (2) defendant 
No. 1 was the first depositor of the en- 
tire arrears on the separate account,’ and 
the Collector had given him a certificate, 
It was found as a. fact that defendant 
No. 1 was benamidar for defendant No. 2 
who was the defaulting co-sharer, The plaint- 
if had deposited the entire arrear on the 
day after defendant No..1 had done so, 
and he sued for recovery of possession of 
the whole share or in the alternative for 
a half-intérest'in it. The plaintiff succeed» 
ed in the trial Court. On appeal Ooxe, J: 


‘was disposed to hold that although defend- 


ant No. 2. was the real purchaser, and 
although he was a sharer in the default- 
ing separate account, he--was not debare 
red from taking. advantage of the right - 
to purchase given under s. 14, and -he 
considered, but did not definitely decide, 
that the word-‘other’--in the -phrase ‘other 
recorded sharer or sharers’-in s. 14. wag 
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a mere inadvertance. He held however 
that defendant No.1 as the first depositor 
was the purchaser and that the Collector 
had therefore been right in recognizing 
him as purchaser, and that 

“as soon as the payment is made the purchase is 
complete and there is nothing left for anyone else 
to buy. The Oollector isjbound therefore in my 
opinion, to recognize the depositor who first pays 
the whole amount, or, if there are more depositors 
than one, to recognise as joint purchasers those 
waes payments first amounted to the total arrears 

ue.” 


He then went on to refer to Gossain 
Chatturbhuj v. Ishrimal (1) and to approve 
the view that s. 22 applies to sales under 
5.14, and to repudiate an argument that 
the sale to defendant No. 1 being a sale 
to a sharer in the defaulting separate 
account it was a nullity and that it was 
therefore unnecessary to annul it, Finally 
he dealt with a contention that the plaintiff 
did not want the sale annulled but merely 
that he might be declared the purchaser 
in these terms (at p, 1107*): 

“To accept this contention would, in my opinion, 
be twisting the plain English of the Statute, The 
defendant has been formally declared the purchaser 
and the land has been delivered to his possession, 
To take it away from him and give it to the plaint- 
iff would, in my opinion, be a manifest annulment 
of the sale, and & complete annulment if the whole 
were taken away from him, and an annulment pro 
tanto ifa portion were taken.” 


He held therefore that as the plaintiff 
had suffered no injury, even if the pur- 
chase was bad as being made by a default- 
ing proprietor, s. 33 was fatal to his 
suit. In my opinion, though the words of 
§..14 are not entirely free from ambiguity, 
the clear meaning is that, after the separate 
share has been put up for (auction) sale 
under s. 13 and a bid sufficient to pay 
the arrear has failed to materialize, the 
Collector is to stop the ‘sale’ and declare 
that the entire estate will be put up for 
sale at a future date unless the sharers 
specified in s. 14 exercise the right of pre- 
emption given to them, that is to say unless 
one of them or any group of them ‘purchase 
the share in arrear by paying to the Prov. 
Govt. the whole arrear due from such 
share.’ I agree therefore on this point 
with the-view expressed by Ooxe, J. in go 


far as there isin fact a ‘purchase’ by one 


a 


sharer or a group of sharers jointly, but I 
would reserve judgment on the view ex- 
pressed by the learned Judge that appar- 
ently sharers may come along independent- 
ly in driblets within the ten days period and 
pay in odd amounts and that the Collector is 
to treat a8 purchasers all those who have 
“Page of A oag o 
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paidin something contributing to an amount 
equal-to the total arrear. The case under 
consideration then was one of full deposit 
by one depositor and it was not strictly 
necessary therein as itis also unnecessary 
here to decide this point, There is the same 
objection to this view of the section as to 
the view that it means as was apparently 
assumed in Debi Prosad v. Aklo Koer (8). 
For example, how is the Collector to allot 
shares to the respective contributors. If 
the framers had any idea that there was to 
be anything but one straightforward 
transaction of purchase by one sharer or 
several coming jointly and simultaneously 
it seems to me that they would have made 
provision for these matters. It seems to me 
that the condition in the statutory declara- 
tion under s. 14 must be interpreted as a 
statutory offer, as it were, to the privileged 
parties to come and purchase the property, 
the purchase to be made by depositing the 
whole arrear, and being completed by such 
deposit; independent deposits of smaller 
sums should be ineffective. However for 
the purposes of this case itis sufficient to 
hold that if the first comer is, as here, a de- 
positor of the full arrear, then he becomes 
the purchaser and all subsequent depositors 
acquire no interest; the sale is complete by 
the first deposit, and thereafter there is 
nothing to sell. Defendants Ncs, 2,3 and 4 
in this case acquired nothing by their dee 
posits. 
- It may be noted that the Board's Manual 
has at different times contained Various ine 
structions on how this point is to be inter- 
preted, the present instruction in force is‘ 
to follow the decision of Coxe, J., but with 
the qualification that where the whole 
amount isnot paid by any one depositor, 
those depositors will be recognized as joint 
depositors whose payments first amount to 
not less than the total arrears due, provided 
that the payments are made on the same 
day, at whatever hour. I think however that 
the view expressed by me above will be 
found to be correct, and if sharers who can- 
not pay the full amount of the arrear wish 
to join with other sharers in the purchase 
they should do so before coming to pay in 
the amount of the arrear and they should 
themselves at the time of purchase claim 
the respective shares so jcintly purchased. 
We next come to consideration of s. 33 
which lays down that no sale for arrears of 
Tevenue shall be annulled by a Oourt of 
Justice, except on the ground of its having 
been made contrary to the provisions of the 
Act»: and then only on proof that the plain- 


> 
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: ® 
' tiff has sustained substantial injury by 
reason of the irregularity complained of, 
and no such sale shall be annulled upon 
such ground unless such ground shall have 
been declared and specified in an appeal 
made to the Commissioner. In my opinion 
this is not a suit for annulment of a sale for 
arrears of revenue at all, in fact annulment 
of the sale would give uo remedy to the 
plaintiff ; its effect -would be merely to 
restore the property to the defaulting co- 
sharer provided that the decree could be 
executed. As the defaulting proprietor is 
not a party tothe suit a decree for annul- 
ment would probably remain ineffective. 
The effect of an annulment is dealt with in 
s. 34 of the Act which clearly contemplates 
restoration of the defaulter, assumed to be 
decree-holder, on certain terms and condi- 
tions, Assuming that such restoration were 
made it could not help any of the present 
parties. If the property were again put to 
sale after due notice it might be sold in 
auction tc some outside bidder; and by no 
other procedure can there be a re-sale after 
annulment of a sale; the Court.has no power 
to make a sale after annulment. | 
With all respect to the learned Judges 
who decide Bahuria Sambho Kuar v. 
Harthar Prasad (2) it must be stated that 
in referring to and relying on the case in 
Gossain Chatturbhuj v. Ishrimal (1), they 
failed to appreciate the vast distinction bet- 
ween that case where the remedy sought 
was actual annulment, and the type of case 
where there is a dispute between rival pur- 
chasers. Some of the confusion is due to the 
fact that the word ‘sale’ is used rather 
loosely in the Act. ‘Sale’ must necessarily 
include the whole procedure from issue of 
notices under ss. 5 and 6 up till the. final 
‘completion of the ‘sale’ in its narrower sense 
as the corollary to ‘purchase,’ A ‘sale’ is 
conducted contrary to the provisions of the 
Act within the meaning of s, 33 ifthere is 
-any defect in any of these proceedings, not 
merely for defect at the time of actual 
‘auction. In s. 14 ‘sale’ is used torefer to 
the ‘auction sale,’ while.the verbal difficulty 
-to some extent is surmounted by referring 
to the pre-emption procedure as ‘purchase,’ 
Tf the ‘purchase’ is completed the Oollector 
ie to give a certificate, and then the pur- 
chaser or purchasers shall have the same 
right as if the share had been purchased 
at the ‘sale’; if the ‘purchase’ is not made, 
the entire estate is to be sold after notifica- 
tion and publication as required by s. 6. 
‘Now it is clear that s. 33 will apply to a 
sale made under the pre-emption provisions 
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of s. 14if there is any defect in the pres 
liminaries, (though Ameer Ali, J. in Gossaim 
Chatturbhui v.Ishrimal (1), held the con- 
trary view). According tothe majority view 
in that case had the plaintiff had a sub- 
stantial point in respect of his deposit 
of the arrear after the last day of pay- 
ment he could have succeeded. It is there- 
fore correct to say in what may be called 
head-note form that ‘s. 33 applies to sales 
held under 8.14,’ but that is quite a dif- 
ferent matter from saying that it must 
apply to a case where the dispute is bet- 
ween rival purchasers neither of whom 
really wishes the sale to be annulled, where 
the dispute is merely as to the identity of 
the vendor. and not as to the fact of sale, 
The learned Judge (Coxe, J.) having held 
that the sale was complete as soon as pay- 
ment had been made of the full arrear 
by a qualified person and that the Collector 
was bound to recognize the depositor -who 
first deposited the whole amount, it seems 
difficult to follow how he could .then’ hold 
that it was twisting the plain English of 
the Statute to say that the plaintiff did not 
want the sale annulled. The dispute was 
wholly as to who was the first depositor; the 
plaintiff contended that defendant No. 1 of 
that case, being a benamidar for defendant 
No. 2, asharer ofthe defaulting separate 
account, was not a person who in law could 
purchase the account. If the contention 
was accepted, then certainly defendant No. 1 
was not a depositor at all under the section, 
the plaintiff was the first depositor, and 


-according to the learned J udge’s own View 


the purchase was complete when the plain- 
tiff deposited the full amount, andhe was 
merely asking in the suit fora declaration 
that the Collector was bound to recognize 
him, and give him the certificate. . 

It is to be noted that there is no provision 
in s. 14 for any declaration of purchase as 


‘there isins. 22in the case of a purchase | 


at a public sale. In the latter case some fore 
mal declaration by the auctioneer 16 manie» 
festly required. The declaration com pletes 
the sale, subject to the conditions as to paye 
ment of deposit, and:of the full purchase 
price. In the case of public sales the certi- 
ficate of sale is not given-until after 60 
days from the day of sale, or, where there 
is an appeal to the Commissioner for annule 
ment of the sale which is not decided within 
the 60 days, then until after the conclusion 
of the appeal, It cannot be said then that 
the granting of the certificate is itself any 
part of the ‘sale’ which Can be annulled, 
for the certificate is not given till after the 
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Commissioner has decided whether to annul 
the “sale” or not. In cases of the present 
type where the dispute is between rival pur- 
chasers the' real dispute is as to the cor- 
rectness of the Collector's certificate, which 
is under s. 2&8 the purchascer’s evidence of 
title. In my opinion, therefore, both because 
annulment would be no remedy in this type 
of case, and because of the view that the 
first deposit by a qualified depositor con- 
stitu'es the- purchase, and because what is 
in dispute is merely the fact as to deposit 
and the effect of the law, s. 33 has no 
application; it will only apply if the sale is 
attecked for any defect in the procedure lead- 
ing up to the position that a deposit of the 
amount of arrear by a qualified co-sharer 
will be a valid purchase of the defaulting 
share. ,Though constrained to differ from 
the view expressed inm Bahuria Sambho 
Kuar v. Harihar Prasad (2) as to the ape» 
piicability of s.33 to a case of the present 
kind, itis not however necessary to refer 
the case to a Full Bench, since, even if 
the section applied I hold that it does not 
affect the plaintiff's claim as he bas compli» 
ed with its requirements both as to proof of 
substantial injury, and also admittedly as to 
raising the particular ground of irregularity 
now complained of in his appeal to the 
Commissioner, 

We proceed then to consider whether the 
plaintiff has proved thathe has sustained 
substantial injury “by reason of the irregu» 
larity complained of.” A discussion of the 
point, on the assumption that s. 33 does 


apply to such cases, merely provides fur- — 


ther reasons for holding that s, 33 cannot 
in fact apply to them. The irregularity 
complained of here is that the Collector has 
certified ‘the four defendants as purchasers 
of the defaulting share, instead of merely 
certifying the plaintiff as purchaser. As the 
share has been sold for default of two kists 
only the purchase must be a lucrative one; 
-the arrears amount to Rs. 480 odd, and the 
-Court has valued the property at Rs. 1,200 

which cannot be an over estimate. If the 
. Collectcr's action amounts to part of the 
procedure of sale, then certainly the irre- 
gulerity in his procedure has caused sub- 
stantial injury to the plaintiff. But then 
argument is adduced from decisions relating 
to tLe true type of cases of annulment under 
s. 33, for example cases relating to dis- 
appointed bidders, to show that the injury 
alleged here by the purchaser is not the 
kind of injury contemplated by s. 33. This 
is really true, but the reason is not that 
there is no substantial injury but that the 
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injury is not of the kind contemplated by . 


8. 33 because that section has no application 
to the case at all; and the reason is closely 
allied to the fact that the injury is such 
that the remedy provided by s. 32, viz. 
annulment, is no cure, and can give no 
relief,- However, it is clear that if it is held 
that s. 33 applies to this case the plaintiff 
is not hit by its provisions having complied 
with its requirements ; he proves substantial 
injury and his ground of irregularity in his 
complaint to the Oommissioner was the 
Same ground as that now relied on, namely, 
the Collector’s error in granting a Joint 
certificate. 

In the view taken above itis not necese 
sary to discuss a point which was argued at 
some length before us in relation to the 
deposits made on October 14, the re-open» 
ing day, namely whether the ten days 
period in s. 14 was absolute or whether, if 
it expired on a holiday, the period was ex- 
tended till the reopening day. The present 
instructions in the Board’s Manual are to 
the latter effect and appear to be correct. I 
agree therefore that the appeal must be 
allowed and that. the decree of the trial 
Court must be restored. 


S. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Appeal No. 985 of 1937 
October 17, 1939 
Txom, O. J, 

BARU anv oTages—PLAINTIFes —APPELLANTS 
VETBUS 
AMIR SINGH—Dzgrsanpant—RegsronDENT 

Civil Procedure Code (Act Vof 1908), æ. 47, 
O. XXI—Sale not challenged by party to execution 
proceedings under 8. 47-—~Sale confirmed and certi- 
ficate granted—Suwit for possession on ground that 
sale certificate included more property than was 
ordered to be sold by decree—Maintainability. 

When a sale of immovable property has not 
been challenged by the judgment-debtors a sale 
certificate is granted by the Court. At the date of 
the grant of certificate the sale becomes absolute. 
The sale certificate granted by the Court to the 
purchaser is a formal document of title. When a 
sale has been confirmed by the Court and has become 
absolute under the terms of O, XXI it cannot be said 
thatthesale is a nullity. The sale must be considered 
valid until it is set aside. Where a party to the 
execution proceedings has failed to challenge the 
sale under s, 47 or O. XXI onthe ground that the 
sale certificate included more property than the decree 
directed should be sold, a separate suit for posses- 
sion is not maintainable. 183 Ind. Osas. 415 (2) and 
125 Ind. Cas. 765 (3), relied on, 113 Ind. Oas, 725 
(4), dissented from. f 

Mr. Muhammad Jalaluddin Ahmad, for 
the Appellants, 


A 


a 
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Mr. Nanak Chand, for the Respondent. 

Judgment, — This is a plaintiff's appeal 
arising out of a suit for possession. . The 
appellants sought to recover the property 


which had been sold to the defendant at - 


an auction sale held in- execution of a 
decree in his favour. It is averred by the 
plaintifis-appellants that more property 
was sold than had been mortgaged and 
therefore covered by the decree obtained 
on the footing of the mortgage and execute 
ed by the defendant. The learned Munsif 
decreed the suit. The learned Judge in 
the lower Appellate Court reversed. the 
decision of the learned Munsif and dismissed 
the suit. He has held that the plaintiffs 
having failed to challenge the sale under 
the provisions of s. 47, Civil P. O., or O. XXI, 
they are nct now entitled to maintain a 
suit for possession. The plaintiffs were 
parties to the execution proceedings. They 
could have challenged the sale upon the 
ground that the sale certificate included 
more property than the decree directed 
should be sold. When a sale of immov- 
able property has not been challenged by 
the judgment-debtors a sale certificate is 
granted by the Court. At the date of the 
grant of certificate the sale becomes absolute. 


It was contended for the plaintiffs in appeal 


that the suit was one for possession and 
not one to set aside a sale. In substance 
however, the suit is one to avoid the sale so 
far as the property not covered by the mort- 
gage is concerned. The sale certificate 
granted by the-Oourt to the defendant isa 
formal document of title: see Venkata 


-Jagannatha kao Garu v, Venkata Kumara 


Mahipatt Surya Rao (1). The plaintiffs 
therefore cannot take possession of the 
property in suit from the defendant unless 
this document of title is avoided. It is not 


open now however to the plaintiffs to maine 


` tain a suit to set aside the sale. The plaint- 
_iff's right to challenge the sale expired 
when the sale was confirmed by the Oourt 
in favour of the defendant. In this connec- 
- tion reference may be made to the cases in 
Rahim Buksh v. Kishen Lal (2) and Kishen 
Lal v. Peare Lal, 125 Ind. Oas. 76a (3}. 
Learned Counsel for the appellants relied 


(1) 19836 AW R 816; 163 Ind. Oas, 4; AI R 1936 
P O 204; 63 I A 304; 59 M 910; 1936 OG R 354; 
1936 AL R 589; 9RP O 14; 2B R 653; 63 O L 
J 378; 40 0 W N 1130; (1938) M W N 781; 38 Bom. 


LR 760; 71 ML J 347; (19386) ALJ 915; L W 


452 (P O). 

(2) AI R1939 All. 368; 183 Ind. Cas, 415; IL R 
(1939) All. 385; (1939) A L J 211, 12 R A 127. 

(3) 125 Ind. Oas. 765; A IR 1930 All. 5 oa OED 
AL J49;Ind. Rul, (1930) AlL 74%: --.. 
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- upon the case in Bulaki Das.v. Kesri (4) 


The decision in this latter casé certainly 
supports the contention: for the plaintiffs 
that a suit for possession is maintainable | 
where the property possession of-which: is 
claimed, is property which has been sold at 
an auction sale: held in execution of 2 
decree and which has not been covered by 
the decree. The point in issue was not 
exhaustively discussed by the Bench which 
decided that case. It was held that the suit 
was maintainable upon the ground that so 
far as the excess property was concerned 
the auction sale was a nullity. I am.unable 
to agree with this proposition which has 
been reflected in the decisions already 
referred to. When a sale has been confirme 
ed by the Court and has become absolute 
under the terms of O. -XXI, it cannot-be 
said that the sale is a nullity. The sale 
has -been. effected under orders of the 
Court and it must be considered valid 
until it is set aside. Upon the whole matter 
I am satisfied that the plaintiffs’ suit which 
in substance isa suit to avoid an auction 
sale held in execution of a mortgage decree is 
not maintainable. There i is no force in the: 
appeal, the appeal is accordingly dismissed 
with costs. Leave to appeal is refused. 


s, ~ Appeal dismissed. | 


(4) 26A LJ 716; cane Oas. 725; Al R- 1928 
All, 363; 50 A 686, 
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Stonz,-C, J. AND Bosg,J.: .: 
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PLAINTI¢¥S— APPELLANTS 
versus. 
Mst. UMRAOBI anpb orarrs—Dare NDANTS 


— RESPONDENTS gi 

Registration Act (XVI of 1903), ss. 80, 2 (3), . 30 
(1), 87—Mere re-registration, tf validates deed— 
Court, whether can go behind certificate ‘of registra- 
tion—Districts and sub-districts under Act—Syb- 
Registrar at one place having no jurisdiction wrong- 
ly accepting and registering document—District 
Registrar can re-register it himself—His directing 
registration of document by Sub-Registrar having 
juriediction is irregularity curable by s. 87. ` 

The mere fact that the deed has been re-register- 
ed cannot validate itand the Courts are! ‘entitled to 
go behind the certificate of registration: Mujib-un- 
nissa'v. Abdur Rahim (1), Beni ; Madhab Mttrer v. 
Khatir Mondul (2) and Batj Nath Tiwari v.. Sheo 
Sahay Bhagut (3), relied on. ‘[p. 296, col. 1.J 

Section 2(3), Reg. Act defines a district and aub- 
district as one formed under the Reg. Act. There- 
fore, it is clear ‘that’ the -Registering Authorities 
have their own. districts and sub-districts ‘which 
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need not necessarily conform to those .of ‘the Revenue 
Authorities. [p. 226, col. 2: p. 297, col,‘1.] 

The discretion conferred bys 30(1); Reg. Act is 
wide and unfettered. It is not controlled, in so far as 
representation of a document which has been accepted 
and duly registered ina wrong place by either 
s. 82 or s, 34 or by any other provision of Part VI, 
or any other part. These provisions deal with 
initial presentation and do not refer to representa- 
‘tion of a document which has been accepted for 
registration and duly registered inthe wrong place 
through a mistake of the registering authorities for 
which the parties were not ‘responsible. These sec- 
tions no more impose a time-limit or any other res- 
triction upon representation. The discretion should 
not be lightly exercised. It should not be exercis- 
‘ed at all when there is gross negligence, or care- 
lessness or fraud. (p. 298, cols. 1 & 2, 

Where a Sub-Registrar of a sub-district having no 
jurisdiction to accept for registration a document, has 
wrongly accepted and duly registered it, the Dis- 
trict Kegistrar having control over such Sub-Regis- 
trar and the Sub-Registrar by whom the document 
ought to have been registered, can remedy the wrong 
and register the document. If instead of registering 
it himself he directs the latter Sub-Registrar to 
register it, itis mere irregularity curable by s. 87. 
{p. 298, col. 1.) 


Mise, C. Case from the decree of the 
‘Court of the Subordinate Judge, First Class 
Balaghat, dated August 26, 1935, 


Mr. J. Sen, for the Appellants, 


Rai Bahadur D. N, Chaudhari, for the 
Respondents,. - 


Judgment.-This.« is an applicatio 
by R.B. D. N. Ohowdhari ` RRA us to 
reconsider’ our order of March 7, 1938 in 
which we afforded the plaintif an oppor- 
tunity of obtaining registration of the 
mortgage-deed upon which he sues. 

A preliminary objection is taken by Mr, 
Sen to the effect that no review lies, 
R.B. D. N. Ohowdhari admits this but 
Bays that we have jurisdiction under s, 151 
to reconsider an interlocutory order of the 
kind we have made. We do not propose 


to decide this point because we have also - 


heard R. B. D. N. Chowdhari on the merits 
and can see no-reason for altering our 
decision, ~ 


The learned Rai Bahadur argues that- 

. Mere fact that the deed has ae been = 
registered-cannot validate it and that the 

Oourts are -entitled to: go behind the cer- 

l Eaa p BI Tation, ‘He refers to 

ustomji’s Registration Act, p. 2 

e, 60 of. the Reg. Act, owe 
tissa vV. Abdur Rahim (1), Beni Madhab 

Mitter v.. Khatir Mondul (2) and Baij Nath 

` (1) 23 A 233,28 IA 15:50 W N17: J 58: 

3 Bom. L R114; 7 Sar. 850 (P 0). eas 

-@ 14 0-449 | | 


~ 
. 
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s 


Tiwari v. Sheo Sahay Bhagut (3) in support 
of this proposition. 

That may readily be conceded and we are 
prepared to treat this document aa if it had 
been brought before us in its present form 
without any suggestion from us or any 
other Court about re-registration. 

In those circumstances R. B. Chowdhari 
argues.that only one conclusion is possible. 
He states that we have already decided 
that the first registration wag invalid bee 
cause the Sub-Registrar to whom it was 
presented had no jurisdiction to register 
it. He says the second is equally invalid 
because the second presentation was bes 
yond time, He says the provisions of 
s. 23 of the Reg. Act are mandatory, 

As regards Sah Mukhun Lall Panday v. 
Sah Koondum Lall (4) he states that we 
have misunderstood, that ruling. He 
points out that the re-registration which 
the Privy Council upheld in that case was 
by the same Sub-Registrar and that the 
fact thatit was initially presented to the 


proper registering authority makes all the 


difference. Section 23-A now embodies-the 
purport of that ruling and it is similary 
restricted in its application. 

` We fully realise that Sah Mukhun Lall 


Panday v. Sah Koondum Lall (4) is not.. 


a decision on al] fours with the present 
case. The position we have here is not 
directly covered by authority, at any rate, 
not by thatof their Lordships; nor is 
there any decision of this Court on the 
point., Itis consequently a case of first 
impression and what we have done is to 


-apply-the principles laid down in Sah 


Mukhun Lall Panday v. Sah Koondum Lall 
(4) as far as we can to the present circume- 
stances. 

We have already decided that there was 
no question of fraud in this case. We 
have already held that all the parties, as 
well-as the Sub-Registrar at Baihar- acted 
in perfect good faith. The situation of the 
property as given in the deed is “Mouza 
Lamta, Tahsil -and District Baleghat.” Both 
Lamta and Baihar are in the Balaghat Dis- 
trict, so that in itself affords no indication 
as to whether Lamta lies within the regise 
tration sub-district of Baihar, or of Bala- 
ghat. Itis true the document speaks of 
the Tahsil of Balaghat which is not the same 
as the Tahsil. of Baihar, but it does not 
follow that the registration sub-districts are 
cc-terminous with the revenue areas. Bece 
tion 2 (3) defines a district and sub-district 

(3) 18 O 556 (F B). E 

(4) 24 W R 75. i 


a 
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as one, formed under the Reg. Act. There- 
fore it is clear that the Registering Authori- 
ties have their own districts and sub- 
districts which need not necessarily con- 
form to those of the . Revenue Authorities. 
Infact, the very names, sub-district and 
Tahsil, show that they need not be the 
same, | 

-A glance at the map will show that 
Lamta, Baihsr and Balaghat form three 
points of a triangle which, as the crow flies 
is very roughly equilateral. A motor road 
connects Balaghat with Baibar, and the 
same road runs on through Baibar to Lamta. 
The distance between Balaghat and Baihar 
by road is 41 miles, and that between 
Baihar and Lamta only 32, Motor buses 
run between these’ places. : 

The third side of the triangle between 
Lamta and Baleghat consists of a narrow 
gauge railway line. Lamta is only a 
small station on this out of the way line 
and the train connections are probably 
neither frequent nor convenient. Forest 
and a wild range of hills separate them all. 
Itis easy.tosee how in these circumstances 
Lamta would be much more closely asso- 
ciated .with Baihar than with Balaghat, 
and easy tosee how the mistake came to 
-bemade. In fact when itis realised that 
even the Sub-Registrar himself thought 
‘that Lamta fell within his sub-district it 
is easy. to see how mere Jaymen could also 
be misled: 

It has to be remembered that these. places 
lie in a wild part of the country where 
“forests and -wild hills abound, and’ where 
the line of demarcation between one sub- 
district and another is to be found only on 
‘Maps and not on the ground itself. Expert 
surveyors would often be required to 
determine whether eny given area falls 
on one side of the boundary or’ the other. 
In these circumstances it would be monste 
rous to mould the law of registration so 
woodenly and inelastically as to destroy 
titles taken and given in go-d faith simply 
because a Govt. cfficial who is theoretically 
supposed to know his district does not, and 
as a matter of practical politics cannot, know 
every inch of it. re 

When Sah Mukhun Lall Panday v, Sah 
Koondum Lall (4) was decided the matter 
was also one of first impression. There 
was no authority or precedent to guide 
their Lordships. Section 23-A of the Act 
was not there, They took the bold and just 
course and interpreted the Jaw as it ought 
to be inferpreted whenever that is possible, 
in a broad and common-sense way so as to 
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further the,-.ends of justice and not to 
defeat them. We feel we are called upon 
todo the same here, The same principles 
which guided their Lordships are here to 
guide us too. The same considerations 
which weighed with them weigh with us 
also. When their Lordships decided their 
case, the Reg. Act neither prohibited nor 
allowed re-registration in the peculiar cire 
cumstances whichtben prevailed. It was 
silent on the point. Inthe case before us 
also the Reg. Act neither prohibits’ nor 
allows what has now been done. It is silent 
here as well. 

The great principle which their Lordships 
laid down was that when the Act does not 
probibif re-registration or impose a time- 
limit within which it must bedone, then 
in order to prevent injustice to the parties 
flowing from the mistaken act of the 
Registering Authorities themselves, -these 
authorities have inherent power to remedy 
their own wrongs just as Oourts have in- 
herent power to remedy theirs. k 

In the case before their Lordships; the 
Sub-Registrar had jurisdiction to accept 
the document for registration both when 
it was first presented and when it was 
represented. ‘therefore that was the offie 
cial clothed with the power to’ remedy the 
wrong done by his predecessor, 

In the case’ now before us the Bube 
Registrar at Baihar hadno power either 
in the beginning or at the end, but the 
District Registrar had power to determine 
in which of two sub-districts the property 
lay and to effect registration accordingly, 
He had ‘that power in the beginning he 
had it when the document was represented; 
and he has it now. He therefore was 
and is the man empowered to remedy this 


‘wrong, 


Under s, 30 (1) the Registrar is given a 
discretion to receivé and register -any 
document which might be registered by 
any Sub-Registrar subordinate .to him, 
The documentin this case oughtto have 
been registered before the Sub-Registrar 
at Balaghat. This Sub-Registrar is sube 
ordinate to the District Registrar who 
directed the re-registration in this case. 
Therefore this District Registrar had at all 
material times power and authority to deal 
with this document because the property 
comprised in it fell within his jurisdice 
tion, | 

Had the Sub-Registrar at Baihar refused 
registration in the first instance, the Dis- 
trict Registrar could have exercised the 
discretion vested in him by this section 
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and could have effected registration him- 
self. So faras he was concerned, pre- 
sentation to his subordinate at Baihar was 
as good as presentation at Balaghat, be- 
cause both places were within his jurisdic- 
tion and both officers were under his 
authority andcontrol, and also because 
no procedure is laid down as to the manner 
in which a document is to be placed before 
him for his reception; and in any event 
that would be an irregularity curable by 
s.87. Notime-limit is fixed within which 
he is to exercise tbis discretion and con- 
sequently, as their Lordships of the Privy 
Council have pointed out, he can exercise 
it at any time, and would certainly be 
justified in doing so when a Division 
Bench of this Court considered the case a 
fit and proper one for the exercise of such 
discretion. - 

It will be seen that the discretion con- 
ferred by s. 30 (1)ia wide and unfettered. 
It is not controlled, in so far as represen- 
tation of a document in circumstances 
similar tothe present are concerned, by 
either s. 32 or s. 34 or by any other pro» 
vision of Part VI, or any other part. These 
provisions deal with initial presentation 
and do not refer to representation of a 
document which has been accepted for 
registration and duly - registered in the 
wrong place through a mistake of the 
„Registering Authorities for which the parties 
were not responsible. The parties here 
did nothing to mislead, and placed all the 
facts squarely before the Sub-Registrar in 
the first instance and left themselves in his 
‘hands, These sections no more impose 
a time-limit or any other restriction- upon 
‘representation than did the corresponding 
sections in the Act which was in force when 
their Lordships decided Sah Mukhun Lall 
Panday v. Sah Koondum Lall (4). - The 
District Registrar had therefore ample 
power to accept the deed for re-registra- 
tion. . 

In point of fact he did not actually re- 
` register it himself but directed the Sub- 
Registrar at Balaghat, who is subordinate 
to him,to do so. But that, if an irregu- 
larity at all, is a mere defect in procedure 
. which is curable by s. 87. Even if he 


had effected registration himself the regis- ` 


_tration would, under s. 66 (1), have been 
entered in the books of the Sub-Registrar 
at Balaghat which, on ‘our findings, is the 
sub-district within which- the property in 
dispute is situate. Therefore registration 
by the Sub-Registrar at Balaghat at the 
direction of the Registrar has made no 
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practical difference tothe essentials with 
which the law of registration is con- 
cerned, 

It isto be observed that we did not 
direct re-registration by the Sub-Registrar 
at Balaghat. All we said was that the 
document should be represented to enable 
the proper Registering Authority to regis- 
ter ite This we think has now been done, 
and even ifthere is a slight irregularity 
in thé procedure of the District Registrar 
in the manner of effecting the registration, 
it is curable by s, 87, ; 

But we wish to make it plain that the 
circumstances here are exceptional. We 
do not for a moment suggest that -this 
discretion should be lightly exercised, or 
that it should be exercised at all when 
there is gross negligence, or carelessness 
or fraud. But in a case like this when 
even the Registering Authorities themselves 
were misled and accepted the dcecument 
and registered it, and were thus instru» 
mental in lulling the parties into a sense 
of security it is pre-eminently right and 
proper that resort should be had to the 
exercise of these exceptional powers. 

There is however one small point on 
which our interlocutory order will require 
modification. We stated that when re 
registration had been effected a formal 
order decreeing the plaintiff's claim with 
costs would be made, We omitted to notice 
that thecase had only been decided upon 
a preliminary point and that there had been 
no decision on the merits. Of course the 


matter will haveto go back for a continuae 


tion of the trial. 


The question offraud was again urged 
and again reference was made to the 


passages in the pleadings to which we have 


already referred in our preliminary judg- 
ment. We see noreason to alter our view. 
Ifthe parties genuinely believed, as we 
consider they did, that registration could 


. be effected at Baihar, they would have 


been justified in believing that it could also 
be effected at Balaghat, for as we have 
shown the District Registrar at Balaghat 
could have registeredit at Balaghat even 
if ordinarily the proper place of registra 
tion had been with the Sub-Registrar 
at Baihar. The passage referred to .does 
therefore contain an admission of 
fraud, or an admission that the parties 
knew at the time of ` registration, that 
the Sub-Registrar at Baihar had no juris- 
diction. | ; 
The decree of the lower Oourt is get 
aside and the case is, remanded under 


? 


1940 , 


“ ©. XLI, r. 23, of the Civil P,*O, for a con- 
tinuance of the trial from the point at which 
it left off, Costs will follow the event. 


There will be a refund of court-fees under 


s. 13 of the Court Fees Act. 
B Case remanded, 


ALLAHABAD HIGH COURT 
Second Appeal No. 934.0f 1936 
November 23, 1939 


IQBAL AHMAD AND BAJPAI, JJ. 


SAT DEO PRASA D—PLAINTIPF— 
APPRLLANT 


VETSUS 


DEBI BADAL AND OTE ERS —DEFENDANTS 


i — RESPONDENTS 

Compromise—Vakalatnama held gave power to the 
Pleader to enter into compromise on behalf of minor— 
Compromise otherwise valid and binding on minor— 
Question whether it was for benefit of minor held 
could not be discussed in suit for declaration that 
compromise is void, 

By a vakalatnama extensive powers concerning 
„the conduct and prosecution of the suit on behalf 
of a minor were given to a Pleader and he was inter 
alia authorized to appoint arbitrators, to file com- 
promise (sylahnama dakhil karen) and to file docu- 
ments and it was stated in the vekalainama that 
ali the acts done bythe Pleader would be accepted 
by the minor : 

Held, that the rakalatnama conferred very wide 
powers in very ‘general terms on the Pleader, and 
as such, the vakelatnama must by necessary im- 
plication be deemed to have authorized him to enter 
into the compromise. 146 Ind. Cas. 84 (1), relied 
on 


If the compromise is otherwise. valid and binding 
the question whether or not it was for the benefit of 
the plaintiff, cannot be debated and discussed 
in a suit for a declaration that the compromise is 
not binding on him. That was a question to - be 
determined by the. Judge who granted the permis- 
sion for the compromise. 


S. A. from the decree of the Additional 
E Judge, Allahabad, dated March 30, 

Messrs. N. P. Asthana and B. N. Sahai, 
for the Appellant. 

Mr. Damodar Das, for the Respondents. 


"Iqbal Ahmad, J.—Tbis is an appeal by 
Sat Deo Prasad, minor, an unsuccessful 
plaintiff, whose suit for a declaration that 
- the compromise decree in suit No. 233 of 
1933 of the Oourt of the Munsif, West Allahe 
bad, was conclusive and void and was not 
‘binding on-him (the plaintiff) has been dise 
missed by both the Courts below. The 
parties to the present suit are descended 
from one Bhagwan Prasad and their family 
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pedigree is as follows: ` 
i BHAGWAN PRASAD 


| 
Debi Badal, 
paa No. l 


-d | ! 
` Mathura Prasad Dwarka Prasad, Mahadeo 


defend- Prasad, 
= Inder Koer, ant No. 3. defend- 
widow, ant No. 2 
defendant No. 4. 
l Sat Deo, 
plaintiff, 


It appears that suit No. 233 of 1933 was. 
filed on behalf of Sat Deo Prasad by his 
mother, Mst. Bhagwati Devi, who acted as 
his next friend in the suit. The defendants 
to that suit were amongst others Debi Badal, 
Dwarka Prasad and Inder Kuer. As Mst. 
Bhagwati Devi was a pardanashin lady 
she appointed one Balgohbind as an attorney 
to look after the prosecution of the case. 
The powers: given to Balgobind were evi» 
denced by a registered power-of-attorney 
dated May 2, 1933. By this- deed Bal- 
gobind was inter alia autLorized to flea 
compromise. The Urdu words used in the 
document were sulahnama dakhil karen. 
An Advocate named B. Mahabir Prasad 
wis appointed a Pleader on behalf of the 
plaintiff by means of vakalainama that was 
signed by Bhagwati Devi, By the vakalat- 
nama extensive powers Concerning the con- 
duct and prosecution ofthe suit were given 
to B. Mahabir. Prasad and he- was inter 
alia authorized to appoint. arbitrators, to 
file compromise (sulahnama dakhil karen) 
and to file documents and it was stated in 
the vakalatnama that allthe acts done by 
B. Mahabir Prasad would be accepted by 
Sat Deo Prasad, plaintiff. In short wide and 
extensive Powers were conferred on B. 
Mahabir Prasad by the vakalatnama, 

Suit No. 233 was contested by the de- 
fendants and onthe date of the recording 
of evidence the parties entered into a come» 
promise when the trial Judge was actually 
recording the statement of Balgobind. It 
has been found by the Oourts below that 
the terms of the compromise were discusse 
ed by the parties or their Pleaders in the 
presence of the presiding Judge and after 
the terms were settled the Counsel for the 
parties made a statement concerning those 
terms and that statement was recorded and 
signed by Balgobind and the Pleaders of 
tke parties, In shert,it is manifest from 
the findings recorded by tie Courts below 
ihat the compromise was not a hole and 
corner affair but was. -arrived at.in open 
Court after mutual discussion between the 
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parties, The plaintiff-appellant assailed the 
validity of the compromise on four grounds. 


He alleged that his mother, who wes his 


next friend, gave no instructions for the 
compromise to any- person whatsoever. 
Secondly he alleged that Balgobind was 
under the influence-of Debi Badal who was 
one of the defendants in suit -No. 233. 
Thirdly he alleged that the compromige~was 
entered into without the permission of the 
Court and lastly he asserted that the come 
promise was prejudicial to his interest. 

The contention of the plaintiff that the 
compromise was entered into without the 
permission of the Court was baseless. It 
has been found by both the Courts below 
that the requisite permission to enter into 
a compromise on behalf of the plaintiff, who 
was a minor, was given by the presiding 
officer of the Court. - Tbe question whether 
the compromise was or was not for the 
benefit of the minor had no material bearing 
on the decision of the present suit unless 
the compromise was vitiated on any of the 
‘grounds alleged by the plaintiff. If the com- 
promise was otherwise valid and binding 
the question whether or not it was for the 
benefit of the plaintiff cannot now be 
debated and discussed. That was a question 
to be determined by the Judge who granted 
‘the permission for the compromise. It may 
be assumed for the purposes of argument 
that the mother of the plaintiff who was his 
next friend did not give any directions 
‘either to Balgobind or to B. Mahabir Prasad 
to enter into the compromise, Nevertheless, 
the compromise must be held to be valid 
and binding ifitis found that either Bal- 
gobind or B. Mahabir Prasad had the 
authority to enter into the same and that in 
exercising that authority they acted honeste 
ly and without being in collusion with the 
‘defendants to the suit, 

So far as B. Mahabir Prasad is concerned 
he was undoubtedly competent to enter 
into the compromise. As stated before the 
vakalatnama in his favour conferred very 
wide .powers in very general terms on him, 
and as such, the vakalatnama must by 
necessary implication be deemed to have 
-authorized him to enter into the compromise. 
This was the view taken in the Full Bench 
decision of this Court in Akbari Begam v. 
Rahmat Husain (1). It was contended on 
behalf of the plaintiff-appellant that the 
words sulahnama dakil karen that find a 
place in the power-of-attorney and in the 
vakalanama did at best authorize Balgobind 


(1) (1933) A L J 1127; 146 Ind. Oas. 84; A I R 1933 
All, 861; 56 A 39;6R A 232 (F B), : 
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and B. Mahabir Prasad to file a compromise 


and not to enter into a compromise. We are 
unable to agree with this contention.. ~The 


.words noted above. are words of general 


import and uncontrolled. as they are by any 
condition to the effect:that the compromise 
must bear the signature of the plaintifi’s 
guardian before the same can be filed in 
Court the only reasonable interpretation 
that can be put on those words is that the 
attorney and the Vakil -were given the 
authority to enter into a compromise on 
behalf of the minor. That being so the com- 
petence of the Vakil and of Balgobind to 
compromise the suit cannot be questioned, 
We find that the compromise was signed 
also by the plaintiff's father. It is not 
suggested that the plaintifi’s father was 
in collusion with the other defendants to 
Suit No. 233, 
The allegation that Balgobind or the 
plaintiff's father were either in collusion with 
or under the influence of Debi Badal was 
not accepted by either of the Courts below. 
It follows that the-compromise was entered 
into by authorizgad persons and was not 
vitiated by fraud or collusion. The Courts . 
below were, therefore right in holding that 
the .compromise decree, wag binding on the 
plaintiff-appellant. This appeal must there- 
fore fail and is dismissed with costs. 


D. i Appeal dismissed. 


X 


ia PATNA HIGH COURT 
Appeal from appen Decree No. 218 of 
9 


February 9, 1940 
ÅGARWALA, J. 
Tae MEMBERS opg Tug UNION 
COMMITTEE, DALSINGHSARAI 
-—ÂPPELLANT 
TETSUS 

SAHAY SAH AND oTAERS—RESPONDENTS. 

Bihar and Orissa Local Self-Government Act (IIT 
of 1845), s. 118-C (3) (d)—Joint family carring on 
business in five different buildings within union— 
Tax, in respect of each building, if can be levied, 

Where the assessee is a joint family and this family 
carries on business in five different buildings 
within the boundaries of the Union, the Committes 
is not entitled to levy tax in respect of each build- 
ing owned or occupied by it within the Union. 
Acceptance of the contention that it is so entitled. 
will be to ignore altogether the provisions of cl. (d) 
of sub-g, 3 of s. 118-0, Bihar and Orissa Local Self- 
Govt. Act, The assessment in such a case should not 
exceed Rs, 5, the joint family being a person 
within the meaning of cl. (d) of sub-s. 3. 

such a case the assesses is entitled to the 

a of the whole of the excess tax paid to the 
Union. 
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A. from a decision of the Additional 
Subordinate-Judge of Darbhanga, dated 
December 22, 1938. > k 

Mr. Hareshwar Prasäd Sinha, for the Ap- 
pellant. © - wf - aS 

Messrs. S. N, Bose, K. N. Lal and K, P. 
Varma, for the Respondents, T 


_ dudgment.—This is a suit by the karta 
and members of a joint Hindu family for 
a declaration that an assessment made on 
them on June 9, 1935, by the Union Oom- 
mittee of Daleinghsarai under s. 118-0 of 
the Bihar and Orissa Local Self Govt, Act 
amounting to Rs. 255 was ultra vires the 
Union Committee and for recovery of the 
tax paid plus Rs. 10. by way of interast. 
The Courts below have agreed in decreeing 
the suit. This appeal is by the Union 
Oommittee of Dalsinghsarai challenging the 
decision of the Couris below. 


Tbe question that arises is whether an 
owner or cccupier of buildings within the 
Union is taxable in respect of each of the 
building’ which he owns or occupies or 
whether only one tax is assessable on each 
individual. Section 118-0 of the Act em- 
powers the Union Committee to impose on 
the owners of buildings, tanks, wells or 
water-courses, or the occupiers of buildings, 
within the Union, or in any village therein, 
such assessment ae may be required 
approximately to meet any deficiency in the 
financial resources of the Union. 
Olause (d) of subes. 3, however, limits the 
amount to be assessed on any person to 
Rs. 5 per mensem. The assessee in this case 
was a joint family and this family carried on 
business in five different buildings within 
the boundaries of the Union, Both before 
and after 1935 the assessment on the family 
had been limited to five rupees per mensem. 
In 1935, however, the Union assessed the 
family in respect of each of these buildings 
with the result that the family has had to 
pay more than five rupees per mensem, It 
is not disputed, of course, that a joint 
Hindu family ‘is a person’ within the mean- 
ing of cl. (d) of sub-s. 3. The learned 
Advocate for the Union Committee in this 
Oourt has maintained the argument ad- 
dressed to the Courts below that the Com- 
mittee is entitled to levy tax in respect of 
each building owned or occupied by persons 
within the Union. Acceptance of that con- 
tention will be to ignore altogether the 
provisions of cl. (d) or sub-s, 3. Had the 
Legislature intended that any one person 


within the ambits of the Union Commiitee: 
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rupees per mensem, cl. (d) would have read 
very differently and probably would have 


- been’:worded’ as follows: The amount to 


be assessed: in réspect of any building, 
tank; ‘well. or water-course shall not exceed 
five rupées. per mensem”, Olause (d), how- 
ever, aS it stands, does not refer to build- 
ings, tanks, wells or water-courses but to 
persons and in unequivocal language 
limits the assessment on any one person to 
five rupees per mensem, J, therefore, agree 
with the Courts, below that the assessment 
in the present case, in so far as it offends 
against the provisions of cl. (d), was ultra 
vires the Union Committee, and would, 
therefore reduce the assessment to five 
rupees per mensem, : 
With regard tothe claim for recovery of 
the amount already paid, the learned Adyoe 
cate for the respondents concedes that the 
decree of the Court must be modified to thig 
extent that his clients are not entitled to the 
refund of the whole of Rs, 255 paid but only 
to so much of it as itis in excess of what 
was within the power of the Union Com- 
mittee to levy, namely Rs. 60 per annum, 
He concedes, therefore, that the appellant 
is entitled to retain Ks. 60 out of Rs, 955: 
paid. The result is that the decree of the 
Court below will be modified to this extent 
that it will be declared that the assessment 
on the plaintifisin excess of five rupees 
per mensem is ultra vires and the plaintiffs 
are entitled to recover Rs. 195 cut of the 
money which they claimed. With this 
modification the appeal is dismissed. The 
parties will bear their own costs in’ this 
Oourt, D i 
D. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Appeal No, 1631 of 1937 
May 24, 1939 
B. K. Mukugedea AND RoxstRGu, JJ, 
l Smt. BAJROGA KHATUN 
AND OTHE&8S—~APPELLANTS ' 
versus l 
PROVINCE or BENGAL—PRINOIPAL 
DEFENDANT AND OTAHERE——RESPONDENTS . 
Bengal Tenancy Act (VIII of 1885), 8. 184—S. 184: 
does;not_overrule O. VIII, r.2, Civil Procedure 
Code—Limitation must be pleaded~-Facts in case not 
clear and undisputed—Plea of limitation not raised 
in trial Court—Should not be allowed in appeal—Suit 
hd possession as raiyat—Limitation— Bengal Public 
emands Recovery Act III of 1913), 3. 20—Repre- 
sentation—Applicability to sale in certificate pro- 
ceeding —S.,146-A, Bengal Tenancy Act, if applies to 
such. proceedings. - - - - . 
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Section 184 (1) Ben. Ten. Act does not overrule 
the provisions of O. VIII, r. 2, Oivil P. O. which 
require that the defendant must raise by his plead- 
ing all mattere which raise . issues of fact not aris- 
ing out of the point, as for instance, limitation. 


Section 184 would require -a suit to be dismissed if - 


in fact it hag been filed after the period of limita- 
tion and would apply even in an ex parte case if the 
facts appear clear and undisputed. Where however, 
the factsare not clear and undispu'ed. The ques- 
tion of limitation should not be allowed to be raised 
as the necessary facts had not been pleaded and so 
attention had not been drawnto them at the time 
of the trial. a 

Limitation for a suit to recover possession of land 
claimed by the plaintiff asa raiyat is governed by 
s. 184, Ben. Ten. Act and not by s,3ors. 29, Lim. 
Act. 

Section 146-A, Ben. Ten. Act does not in terms 
apply to certificate proceedings. Certificate proceed- 
ings are governed by s, 20, Ben. Public Demands 
Recovery Act. The words “where the holding is sold 
in execution ofa certificate” in Œ. 20/1) mean 
‘where the interests of all the tenants of a hold- 
ing are bound bythe sale and sold in execution of 
a certificate.” The principle of representation 
recognized in respect of rent decrees would also 
apply in the case of sales in execution of certi- 
ficates. When the amendment to Ben. Ten. Act 
was made by the iusertion of s. 14€-A, by which 
in the case of sales by execution of decrees it was 
provided that in certain circumstances the interasts 
of certain persons not actually parties to the suit 
might be affected, it does not follow that this 
applied also to certificate sales in so far as any 
change was made fromthe law as it stood at the 
time when the Ben. Public Demands Recovery Act 
itself was passed in 1913. 


- A. from the appellate decree of the 
District Judge, Noakhali, dated August 17, 
1937. ; 


Mr. Jitendra Kumar Sen Gupta, for the 
Appellants, 
‘Mr. Rama Prosad Mukherjee, for the Res- 
pondents, 


Ruxburgh, J.—This appeal arises out of 
a suit by the plaintifs for declaration of 
their raiyati right in one-third share of 
the suit land and for recovery of possession, 
The suit land formerly belonged to one 
Hakimuddin patwari who died in Pous 1331 
B, S. leaving six daughters, one son and a 
widow. ‘Three of the daughters are plain- 
tiffs and the other three daughters and 
the son and the widow are pro forma defen- 
dants Nos; 5to9. - The suit was contested 
by the Secretary of State, defendant No, 1, 
who had purchased the holding of Hakim- 
uddin patwart in a certificate sale in 
respect of arrears of rent for 1337-1338 B. §. 
The plaintiffs claim, 


interests. were not affected by the certificate 
sale, and they also claim to have been 
dispossessed of the holding in the latter 


part of 1340 B. S. by the Secretary.of State.. 
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certificate debtors in those proceedings, their. 
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The Secretary of State's case is that the. 
three plaintiffs were represented by pro 
formo. defendant No 6, Selim Mia, son of 
Hakimuddin patwari, and that their interest 
passed inthe sale. In the trial Court the 
plaintifs claimed that they had separate 
possession of the suit land. and had them- 
selves paid rent, The trial Court found 
that in fact they had no separate posses- 
sion and that the rent had been paid by 
the son, Selim Mia. The trial Court there- 
fore found that the plaintiffs had been 
represented by Selim Mia and dismissed 
their suit. In the lower Appellate Court, 
the question of representation ‘appears to 
have been argued on the basis of s. 146-A, 
Ben. Ten. Act, and that Court also found 
that the plaintifis bad been represented 
by Selim Mia within the terms of sub- 
cl; (ii) of subes. (3) of s. 146-A, The lower 
Appellate Court also held that the plaintiffs’ 
claim was barred under a special law of 
limitation. In this Court two points are 
urged, first that the lower Appellate Court 
should not have allowed the question of 
limitation to be canvassed before it, and 
secondly that s.146-A, Ben, Ten. Act, does 
not apply to certificate proceedings: 

As regards the ques:ion of limitation, we 
think that the lower Appellate Court was 
in error. The learned Judge discussed s. 3 
and s. 29, Lim. Act, and O. VIII, r. 2, Civil 
P.C. It is to be noted however that the 


- case is really governed by s. 184, Ben. Ten.- 


Act, although this fact in itself appears to 
make no difference to the decision. Sece 
tion 184, subss. (1) provides that every suit. 
instituted after the period of limitation 
provided in Sch, III shall be dismissed” 
although limitation has not been pleaded. 
We are of opinion that this does not over- 


rule the provisions of O. VIH, r.2 which- 
require that the defendant must raise by - 


his pleading all matters which raise issues 
of fact not arising out of the point, as for - 
instance, limitation, Section 184, would- 
require a suit to be dismissed if in fact ` 


it has been filed after the period of limits. 
ation and would apply even in an ez parte 


case if the facts appeared but it is clearly. 
evident from the judgment of the lower. 
Appellate Court itself that in this case the 
facts were not clear and undisputed and 
indeed he discussed the evidence -at 
some length in order to arrive at a con- 
clusion that the suit must necessarily have. 
been filed, at any rate, a few days after 
the period of limitation had expired, and 
he uses for the purpose some of the evi» 
dence that appeared . in the case. We 
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do not think, this was the proper way 
of treating the matter and we consider this 
was clearly a case in which the question of 
limitation should not have been allowed 
to be raised as the necessary facts had not 
been pleaded and so attention had not 
been drawn to them at the time of the 
trial, 

Coming next to the question of represent- 
ation, it isto be noted that the trial Court 
did not rely on specific terms of s. 146-A, 
Ben. Ten. Act. This section was enacted in 
the Amendment Act of 1928, and in fact 
substantially codified the previous law on 
the subject, at any rate as regards decrees, 


We think however for reasons that will- 


appear hereafter that it must be conceded 
that it cannot be held to apply in terms to 
certificate proceeding and that if it is desired 
by the Legislature that it should be s0, 
some - specific reference to the Ben. Public 
Demands Recovery Act, 1913, is necessary 
in that section, The decision on the ques- 
tion turns on the interpretation of s. 20, 
Ben. Public Demands Recovery Act, 1913, 
Subss. (1) of that section provides that : 
-:“Where property is sold in execution of a certifi- 
cate there shall vest in the purchaser merely the right; 
title and interest of the certificate debtor at the 
time of the sale even though the property itself be 
Specified.” a 
' We -have then the terms of subes. (3) 
which runs as follows :. ~ 

“Notwithstanding anything contained in sub-e. (1) 
in areas in which` Ohap. XIV, Ben. Ten. Act, 1885, 
- is, in force, where a tenure or holding is gold in 
execution ofa certificate for arrears of rent due in 
réepect thereof, the tenure or holding shall, subject 
to the provisions of s. 22 of that Act, pass to the 
purchaser, subject to the interests defined in that 
chapter as ‘protected interests but with power to 
annul the interests defined in that chapter as incum- 
brances,” . 

Mr. Sen Gupta who argued the case fo 
the appellants appeared to urge that the 
meaning of the words “where the holding 
is- sold in execution’ of a certificate” must 
be taken to be equivalent to “where all the 
tenants of a holding are certificate debtors, 
and hence all of their interests are sold”, 
but, we think, it must be taken as meaning 
“where the interests of all the tenanta of 
a holding are bound by the sale and sold 
in execution of a certificate.” The real 
intention of sub-cl. (3) is evidently to make 
‘Clear that, just as in a sale in execution 
of a rent decree more than the interests 
of the tenants themselves shall pass, 
namely. the right to annul incumbrances 
under Chap. XIV, Ben. Ten. Act, so also 
in the case of a certificate sale a similar 
right shall pass. In support of his conten» 
tion Mr. Sen Gupta referred to the case in 
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Mst, Raja Koer v. Ganga Singh (1), which 
has been relied on in Ghanshyam Das v, 
Ragho Singh (2), but the former ‘case was 
decided before the Act of 1913, and on the 
ground that a certificate sale did not con- 
template enforcement of a security. The 
provisions of s. 203) now clearly provide 
for such enforcement, and it is in cases of 
such a kind that the question of representa- 
tion becomes of importance, for, the ine 
terests of third parties are vitially affected, 
and the decision as to this interest may 
turn on a question whether some obscure 
heir or co-sharer tenant who had taken no 
interest in his share has been named as 
a certificate debtor in a certificate or was 
a party to the decree for arrears of rent. 
We must suppose that when the Legislature 
gave this extended effect to sales in exe- 
cution of certain certificates for rent it 
intended to make it as effective as in the 
case of a sale in execution of a- decree for 
rent, and legislated on the assumption that 
the principle of representation then re» 
cognized in respect of rent decree without 
statutory provision would also apply in the 
case of sales in executton of certificates. 

Mr, Rima Prasad Mukherjee, appearing 
for the Secretary of State pointed out that 
the phrase “where a tenure or holding is 
sold in execution of a certificate for arrears 
of rent due in respect- thereof,” which ape 
pears in s, 20 (3), Public Demands Recovery 
Act, occurs also in 8. 159, Ben. Ten. Act 
(with the substitution of ‘decree’ for ‘certi- 
ficate') and that it was inserted in other sec- 
tions of Chap, XIV of that Act, for example 
in ss, 166, 171, 172; by s. 62, Publie De- 
mands Recovery Act, itself. He urges that 
the phrase should be given the same inter. 
pretation throughout. Section 61 of that 
Act inserted s. 15&-B into the Ben. Ten. Act, 
in order to make it clear in what circum- 
stances so far as affected the landlords the 
holdings should pass or not, and a distinc- 
tion was made in that the holding passed 
in the case of a decrees if it was obtained 
either by a sole landlord or by the entire 
body of landlords or by one or more co- 
sharer-landlords who had made all remain- 
ing co-sharers party defendants to the suit, 
whereas in the case of a certificate the 
holding would only pass if the certificate 
was signed on the requisition of, or in 
favour of, a sole landlord or of the entire 
body of landlords. Thus, in the case of 
certificate procedure, there was no provision 

(1) 13 O W N 750; 1 Ind. Oas. 197; 10 O L J 201. 


(2)10 Pat. 234; 130. Ind, Cas. 257; A IR 1931 Pat. 
64; 11 PL T898; Ind, Rul. (1931) Pat, 161. 
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for bringing in co-sharer-landlords who 
were not themselves applying’ for a certi- 
ficate and s. ‘20 (4), Public Demands Re- 
covery Act, itself points this out. These 
provisions were amended in 1928, but the 


game distinction between decree and 2. 


certificate was maintained andso far asa 
certificate was concerned, the terms of 
gs. 158-AAA were to the same effect as those 
of s. 158B which was repealed. So far 
as a decree was concerned, some special 
provision was made sothat a co-sharer-land- 
lord in certain circumstances might have 
the advantage cf a rent-sale in respect of 
his separate share of the rent. (Chap. XII-A 
including s. 108-AAA has since been re- 
pealed by the amendment of 1938.) ° 


It will be seen that the formula ‘where 
a tenure or holding is sold in execution 
of a decree for arrears due in respect 
thereof” in s. 159 and other sections in 
Ohap. XIV, Ben. Ten. Act, has a different 
meaning according as whether a decree or 
a certificate is referred to, ia the sense that 
the tenure or holding is “sold” within the 
meaning of thcse sections only according as 
whether the procedure of s. 148-A or the 
terms of s. 158-AAA, respectively are com- 
plied with. Similarly, then it appears that 
the formula may havea different meaning 
‘according a3a_decree ot certificate is re- 
ferred to in so far as ihe interests of the 
tenanta are affected. In other words, when 
the amendment to Ben. Ten. Act was made 
by the insertion, of s. 146-A by which in 
the case of sales by execution of decrees it 
was provided that in certain circumstances 
the interests of certain persons not actually 
parties to thé suit might be affected, it does 
not follow that this applied also to certificate 
sales in s9 faras any change was made 
from the law as it stood at the time when 
Ben. Public Demands Recovery Act itself 
was passed in 19138. To this extent 
therefore thecontention of Mr. Sen Gupta 
must prevail and we hold that s. 146-A 
does not apply in terms to certificate sales, 
but on the other hand both Courts have 
found as a fact that the heirs of Hakim- 
uddin patwari possesses this holding jointly 
and that the rent was paid by the son. It 
would seem that, as was indeed found by 
the trial Court, apart from the explicit 
terms of s. 146-A the plaintiff daughters 
were represented and therefore their in- 
terests were bound by the sale. The result 
is that although the appellant's contention 
on the point of limitation succeeds, they 
fail on the question -of representation, and 
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this appeal must be dismissed. There 
will be no crder as to costs. f i 


B. K. Mukherjea, J.—I agree. E 
8. Appeal dismissed. 


TT 


LAHORE HIGH COURT 
First Appeal No. 162 of 1939: 
October 3, 1939 
Din MOHAMMAD, J. 

l ISHAR DAS, PRoerIBTOR, 
PUNJABEE BHAION KI DOKAN, 
MAOHHI HATTA, LAHORE 
—DEFENDANT—APPELLANT 
versus 
Firm BHAION KI DOKAN 
Taroven SARDAR JAWAHAR 
SINGH AND OTAERS— P LAINTIFFS 

— RESPONDENTS 

Trade name—Temporary injunction restraining 
defendant from using disputed trade name, when 
can begranted—Injunction—Temporary—Temporary 
injunction declined by Judge—His successor, if 
can go behind order and subsequently grant it. , 
. Where the name of one particular individual or 
firm has such universal reputation in connection 
with a particular class of’ goods that it- becomes 
evident that if.a second person enters the trade 
under a name which is the same or so similar’ as 
likely to cause confusion in the mind of the in- 
tending purchasers and the harm thus caused iè 
prima facie such asno compensation would be enough 
to counterbalance it, the Oourt can grant tempo- 
rary injunction restraining the second person from 
pe the disputed trade name till the decision of 
the suit. i Be 


- Where a Judge has declined to grant a temporary . 


injunction, his “successor can go behind that order 
when new circumstances have subsequently arisén 
and make another order which the exigencies of 
the case require, , >` . ? 


- F. A. from an- order of the Sub-Judga, 
First Olass, Lahore, dated Juae 26, 1939. 


Messrs. Achhru Ram and Din Dayal 
Kapur, forthe Appellant. 

Messrs. Dev Raj Sawhney and Kishori 
Lal, for the Respondents. 


Judgment.—In a suit instituted ‘by the 
firm ‘Bhaion Ki Dokan’ aguiinst Ishar Das 
and Devi Dayal, a temporary injunction has 
been issued by the Subordinate Judge “rege 
training the defendants from using the 
disputed trade name ‘Punjabi Bhaion Ki 
Dokan’* ** “as well as from using the 
trade labels with the inscription of ‘Punjabi 
Bhaion Ki Dokan’ till tho decision of the 
suit.’ The defendants have appealed. It 


5 


is contended by the appellants’ Counsel that 


the application for injunction was. belated 


inasmuch as the defendants’ business had 


started in 1935, that since then the’ goods 


P 
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manufactured by them have been displayed 
in several exhibitions to the knowledge of 
the plaintifis and that the balance of con- 
venience was on the defendants’ side and 
not onthe plaintiffs’ side. It is further 
urged that these contentions had . prevailed 


-with Lala Sardari Lal, Subordinate Judge, 


who was first dealing with the case and 
who had consequently declined to comply 
with the plaintifis’ wishes. It is added shat 
the injury to the defendants is irremediable 
and that the purpose of the plaintiffs can 
be served if the defendants keep regular 
accounts and undertake to pay their profits 
to the plaintiffs in case their suit is decre- 
ed. It iy also emphasized that Sardar 
Prahlad Singh who succeeded Lala Sardari 
Lal, had gone out of his way in entertaining 
another application from the plaintiffs to 
the same effect and disturbing his predeces- 
sor’s order, 


The facts, as stated by the appellants’ 
Counsel, are correct, but I do not agree with 
him that in the new circumstances that had 
arisen, Mr. Prablad Singh could not go be- 
hind the order of Lala Sardari Lal and 
make another order which the exigencies of 
- the case required. Iam also not disposed 
to agree with the appellants’ Counsel that 
no.order should have been made inasmuch 
as the defendants’ business had been in 
existence for some time before the grant of 
the temporary injunction. So far as the 
balance of convenience is concerned. I 
have no hesitation in remarking that the 
injury done to the plaintiffs’ business is in a 
wayirreparable. Tne two names ‘Bhaion 
Ki Dokan’ and ‘Punjabi Bhaion Ki Dokan’ 
are apparently so similar as likely to cause 
confusion in the mind. of the intending 
purchasers and the harm thus caused is 
prima facie such as no compensation would 
be enough to counterbalance it. In trade 
it is the name that counts and if once a 
name gains publicity it forms the main 
asset of the concern. The principle govern- 
ing such cases has been very succinctly 
enunciated in Lord Halsbury'’s Laws af 
England, Vol. 27, pp. 750-51, (Edn. 1913). 
The passages read as follows: 

.. “In some cases, however, the name of one parti- 
éular individual or firm has such universal repute- 
tion in connexion with a particular class of goods 
that it becomes evident that if a second person enters 
the trade under a name which is the same or similar, 
confusion must arise unless spacial precautions are 
taken, [n such cases the Oourt interferes either to 
insist on the second individual taking proper measu- 
„fes to prevent such confusion arising, or, in certain 
cages, to restrain him from trading under a name 
which is the same as or closely resembles that of thse 
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well-known trader, or from using such trader's name 
as the trade name of his goods. 

Where the plaintiff can show that the defendant's 
object is to produce confusion the Court intervenes 
much more readily, and often grants the plaintiff 
wider relief than he would otherwise obtain. The 
evidence of such fraudulent intention may be derived 
from the manner of trading or from the circumst- 
ances under which the name was adopted”. 


I am in respectful agreement with these 
remarks and consequently find no justifica- 
tion in interfering with the discretion of 
the Court below. which, to my mind, has 
not been injudiciously exercised. Counsel 
forthe appellants has. referred to several 
authorities in this connexion: Varcados V. 
Mcleod (1), New Delhi Theatres Ltd, V. 
Kailash Chand (2), North Western Railway 
Administration v. N. W. Ry Union, Lahore 
(3), Prabhu Das Suri v. Law Reporter Ltd, 
Lahore(4), Mahomed Ahmad Khan v. Ahmad 
Nabi (5), Hari Chand Anand & Co. v. Singer 
Manufacturing Co. (6), Yoshimi Beshaka 
Kaisha Ltd. v. Firm of Dwarkadas Fateh- 
Chand (7), and Kerr &Co.v. Ahmecabad 
‘Cotton Manufacturing & Calico Printing 
Cò. (8), but, in my view, none of them is in 
-point, especially as every case is to be decide 
ed on its own facts, Moreover, the probability 


‘of deception cannot be denied in the 
present case and I have arrived at this 


conclusion by personal . inspection of the 
goods manufactured which_.were shown _ to 
-me at the timó of hearing: I accordingly 
‘diemiss this appeal with costs. 

Be Appeal dismissed. 


(1) 45 P R1919; 51 Ind. Oas. 434; AIR 1919 Lah 
90; 83 PL R 1919. . fae ie 
"sy A IR 1933 Lah. 73; 140 Ind. Oas. 843; 34 P 

R- 51; Ind. Rul. (1933) Lah, 41 (2). - m 

(3) AIR 1933 Dah oe ai Ind, Oas. 49,14 L 
330; 34 PL R979; i 

D A I R1933 Lah., 448; u9 Jna. Oas. 984; 34 P 
R 249; Ind. Rul. (1933) Lah. : 
we A I R.1933 Lah. 621; 146 Ind. Oas. 67; 6 R L 


2 
(T) A IR 1933 Sind 26; 139 Ind. Cas. 490; 26 8 L 
5; Ind. Rul, (1932) Sin 
i 3, PE 1938 Oal 458; 177 Ind: Oas 473; 1 RO 
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MowamMmaD ISMAIL, J. 
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ae vesus git i. 
LALDAS MAGANLA:L{aND OTHERS ` 
—OpposiTEB PARTY ` 
Civil Procedure Code (Act V of 1908), O. 
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Tr. 1, 2; 3.151—Enforcement of mortgage, if waste 
or damage of property—Suit by mortgagor at Agra 
for reduction of ‘interest under s. 33, U. P. Agricul- 
turista Relief Act (XXVII of 1934)—Suit by mori- 
gagee on mortgage in Bombay Court—Mortgagee, if can 
be restrained. by injunction from proceeding with his 
case at Bombay. . . was 

The -enforcement of a mortgage can never be 
characterized as an attempt to waste or damage any 

, property. 

The lawful exercise of a right vested in a person 
cannot be legally restrained by the Gourt under 
r. 2, O. XXXIX, Oivil P. O 

A mortgage contained properties situated outside 
U. P. The principal and interest due under a 
previous mortgage formed part of the consideration 
of this mortgage and the deed stated that the first 

. mortgage was satisfied and discharged. The mort- 
‘gagor paid some instalments according to the 
terms of the mortgage on account of the interest 
but subsequently being advised that he was 
paying higher rate of interest than what he was 
bound to do as an agriculturist, a suit was filed by 
the mortgagor under s. 33, U. P. Agri. Relief Act, 
in the Court at Agra against the mortgagee. While 
this suit was pending the mortgagee brought a 
suit in Court at Bombay which had jurisdiction, for 
the enforcement of the mortgage. The mortgagor 
applied to the Court at Agra for the issue of an 
-injunction restraining the mortgagee from proceed- 
ing with the Bombay suit and the application was 
granted. The suit at Agra was, however, dismissed 
and the injunction came to an end. An appeal was 
preferred by the mortgagor and he asked for an 
issue of anad interim injunction which was re- 
jected. An appeal was prefsrred to the High Court 
from this order and an application for temporary 
injunction pending the ‘disposal of appeal was 


made: 

Held, that O. XXXIX, r, 2 and s. 151, Vivil P. ©., 
had no application. The mortgagee had a right to 
bring the suit in Bombay and ‘his action was neither 
illegal nor dishonest nor even improper and hence 
the injunction restraining him from proceeding 
with.the Bombay case could not be granted, : 


i [Oase-law discussed.) 
| Mr..G: S. Pathak, for the Applicant. 


Messrs. S. N. Sen ànd M. L. Chaturvedi, 
forthe Opposite Party. | 


Judgment.—This is an application by 
“Pt. Parbhu Dayal under O. AXXIX, rr, 1 
and 2and s. 151, Civil P. O. The facts 
that bave given rise to this application 
_may be- briefly stated. It appears that the 
- applicant executed’ an equitable mortgage 
- on May 14, 1930,in favour of Seth Lal 
Das for a large sum of money, The pro- 
perties hypothecated under this mortgage 
were situate within the United Provinces. 
On October. 9, 1834, the applicant executed 
another mortgage.in favour of Seth Lal 
Das and his wife. In this mortgage, some 
properties outside this province were also 
included. The principal and interest due 
under the bond of May 14, 1930, :foimed 
part ‘of the consideration.of the latter morte 
gage. It wasstated in. the deed that in 
consequence of. the.execution of the second 
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mortgage the first mortgage was satisfied 
and discharged. Under the terms of the 
mortgage deed the applicant was required 
to pay certain amount periodically on ac: 
count of interest due under the mortgage. 
Itis stated by the applicant, and this 
statement is not disputed, that the: applic’ 
cant paid the instalments till April 1938. 
Since then the payment of interest has been 
withheld. The applicant states that he was 
advised that he was paying higher rate of 
interest than what he was boundtodo as 
an agriculturist according to the provisions 
of the Agri. Relief Act. He therefore calle 
ed upon the creditors to render accounts to 
the applicant. As the creditors failed to 
render accounts a suit was filed by the 
applicant under s. 33, Agri. Relief Act, in 
the Court .of the Civil Judge, Agra- on 
March 5, 1937. On the objection of the 
mortgagees the plaint was returned for pre- 
sentation in the Court of the Muusif of Agra. 
The plaint was then presented in the latter 
Court on February 10, 1938. While this suit 
was pending in October 1938, the mort- 
gagees brought a suit at Bombay for the 
enforcement of the mortgage of 1934. It is. 
assumed for purposes of this application 
that the Bombay High Oourt has got juris» 
diction to try the suit instituted by the 
mortgagees. The applicant made an appli- 
cation 1othe. Munsif of Agra forthe issue 
of an injunction restraining the mortgagees 
from proceeding with the Bombay suit. The 
Munsif rejected the application but-the 
learned District Judge granted it. Ultimate- 
ly the suit pending in the Oourt of the 
Munsif under s,33, Agri. Relief Act, was 
dismissed. The applicant then filed an 
appeal from the decision of the trial Oourt 
in the Court of the District Judge which is 
still pending, ae 

The injunction granted by the District 
Judge having come to an end with the 
termination of the suit, the applicant applied 
tothe District Judge for the issue of an ad 
interim injunction, This application how- 
ever was rejected, The applicant has filed 
a first appeal from order to this Oourt 
against the order of the District Judge re- 
fusing to grant injunction. This appeal has 
not been admitted yet. The applicant after 
filing the appeal made an application for 
the issue of a temporary injunction pending 
the disposal of the appeal. This was grant- 
ed on March 17, 1939, by a learned Judge 
of this Court and ` notice was issued to the 
Opposite party to show cause why the er 
parte order granting a temporary injunction 
may no: be confirmed. The opposite party 


4 


e 
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has now appeared and contests the appli- 
cation of the applicant on several grounds, 
I have heard learned Counsel for the par- 
ties at considerable length and I now pro- 
ceed to consider some of the points raised 


- at the Bar, 


Learned . Counsel for the opposite patty 
contends that the suit instituted by the 
applicant under the: Agri. Relief Act is not 
maintainable as some of the properties hy po- 
thecated are situate outside the United Pro- 
vinces, In support of this contention, reli- 


- ance is placed on a Bench ruling of this Court 


4 


reported in Wahiduddin v. Makhan Lal (1). 


- In that case properties in Meerut and Delhi 
were hypothecated by an agriculturist. The 


mortgagor brought a suit unders. 33 of the 
Act. The learned Judges held that the suit 
was not maintainable asthe mortgage was 
indivisible and some of the properties were 
Outside this province to which the provi- 
sions of the Act did not apply. Learned 


‘Counsel for the applicant has attempted to 


distinguish this ruling, In my opinion it 
is not proper for me to express any opinion 
on the merits of the case. Thisis a question 
that will have to be considered later. It 
is urged by learned Counsel for the opposite 
party that the suit in Bombay is for the en- 
forcement of the second mortgage, while 
the suit under s, 33 of the Code refers to the 
mortgages of 1930 and 1934 both. Itis urged 
that the mortgage of 1930 does not subsist 


. while the suit with reference to the second 


mortgage is not maintainable in view of the 
ruling cited above. This again is a matter 
which will have to be determined later if 
the appeal filed by the applicant is admitted, 
It may be mentioned that the ruling of the 
Bench would be binding on me as a single 
Judge. As stated above,. I am not prepared 
fo enter into the merits of the case. 

The next point stressed by learned Coun- 
sel for the mortgagees is that O. XXXIX, 
T. 1, -has no application to the facts of the 
present’ case and that this Court has no 
jurisdiction to issue an injunction restrain- 
ing the mortgagees from seéking their legal 
remedy. inthe Bombay High Court. Learn». 
ed Counsel for the applicant contends that 
his application is covered by O. XXXIX, 
Tr. | and 2: [now proceed to examine the 
aforesaid Rule. Rule 2, provides: “In any 
suit. for restraining the defendant from 
committing a breach of contract or other 
injury of any kind...” The words “any. 


kind™ have been added in.the present Civil 


(1) (1938) A {J 872; 178 Ind, Cas. 177; AI R 
1938 All, 564; I LR (1938) All, 781; 1938 R D 782, 11 
R A 279;1938 A L R 922, l 
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P.O. They were absent in the old Code: 
In Darab Kuar v.Gomti Kuar (2), it was 
held that s, 493, applied to suits restraining 
a defendant from committing a breach of 
contract or injuries akin to breaches ‘of. - 
contract. The learned Judges declinéd to’ 
grant an injunction restraining the defend- 
ant from interfering in the management 
of the, properties in dispute. This ruling: 
however is no longer good law in view of 
the addition of the words “of any kind.” 
The question is whether the lawful exer- 
cise of aright vested in a person can be 
legally. restrained by the Court under this - 
Rule. In my opinion, this cannot be done. 
It must be conceded that the mortgagees 
have as much right to bring a suit in’ 
Bombay as the applicant has: got a right to 
institute a suit at Agra, The mortgagors 
want to take advantage of a local legisla- 
tion which is enacted exclusively for the 
benefit of the agriculturist, The mortgagees 
on the other hand are anxious to enforce 
the terms of a contract solemaly entered 
into by the parties, It is impossible to hold 
that the action of the mortgagees is illegal 
or dishonest, In my judgment, r, 2, does not. 
help the applicant. Ooming-tor.1,I find 
it difficult to hold that the .property in 
suit is in danger of being wasted, damaged 
or alienated by any party. to the suit or 
wrongfully sold in execution of a decree.. 
The mortgagees have not yet obtained a 
decree and therefore no question of execu» 
tion arises. The enforcement of a°mortgage 
can never be characterized as an attempt 
to waste or damage any property.” Sub- 
cl, (b), obviously has no application. In 
my Opinion, therefore, r.1,in terms does: 
not apply. a = 

It may be urged that apart from the pro» 
visions of the Code this Court has power 
to restrain a party from proceeding with a 
suit in another Oourt. This view has been 
taken in several cases.-in. ‘Bombay. In 
Narain Vithal v..Janki Bai Sitaram (3), a 
Full Bench of--the Bombay High Court. 
held that a single Judge sitting on the 
Original Side is competent unders. 151, 
Civil P.C., to restrain the parties in a suit 
before him from proceeding with a suit in a 
Subordinate Judge's Uourt in the mofussil 
andso in effect stay proceedings, The suit 
for the enforcement of the mortgage how-. 
ever is not pending in a Oourt subordinate 
to this Court and therefore this ruling is 
inapplicable. Similar view was taken in 

(2) 22 A 449; A W N 1900, 170. . E 

(3) A I R1915 Bom, 146; 30 Ind. Oas. 560; 39 B-604; 
17 Bom, L R 655 (FB) . -` ; 
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Mulchand Raichand v. Gill & Co, (4), at 
pp. 298 and 299. In V. R. Naik v. Balwant 
Sitaram (5‘,it was held that the Bombay 
High Ocurt had juriediction in the plaint- 
iff’s suit to pass an order restraining the 
defendant from proceeding with his suit in 
the Hyderabad Courts. The facis were ihat 
the defendant filed a suit in Hyderabad 
State, being a resident of that-State, against 
the plaintiff and subsequently the plaintiff 
filed another suit against the defendant 
in the Bombay High Court, Tke subjecte 
matter of the suit was the same and 
the defendant entered appearance in the 
Plaintiff's suit without protest and also 
made a counterclaim. On these facts an 
injunction restraining the defendant was 
issued. This case no doubt shows that the 
High Court bas got inherent jurisdiction 
apart from the provisions of the Code, In 
Vanechand v. Lakshmi Chand (6) Pratt, J. 
Observed: 

There is no doubt as to the jurisdiction of this 
Court to restrain a party from prosecuting a suit 
in a foreign Court. The principle on which this 
jurisdiction is exercised is set forth in the judg- 
ment of Lord Cranworth in Carren Iron Oo. v. 
Maclaren (7). It is that the Court acts in personam 
and will not suffer anyone within its reach to do 
what is contrary to its notions of equity merely 
because the act to be done may be in point of locality 
beyond its jurisdiction,” 

- It will be observed that the only justi- 
fication for the exercise of the equity juris- 
diction by this Court is that a party to 
the svif is doing something which. is against 
its notions of equity. The question there- 
fore is whether the mortgagees in the case 
are guilty of any such conduct. After 
giving my very serious consideraticn to 
the able arguments advanced by learned 
Counsel for the parties, I am unable to say 


z 


that the action of the mortgagees can be - 


characterized as illegal or even improper. 
The Legislature in its wisdom has thought 
it fit to grant reliefs to certain class of pere 
sons, In conferring such a right the terms 
of the cortract-entered into between the 
parties are to be ignored. Even the provi- 
-sions -of-other enactments are superseded by 
this special enactment. The applicant is ful- 
ly entitled toclaim benefit of the possession 
of the Act and no reasonable objection can 
be raised against his attempt to obtain a 
reduction of interest payable under the 
4) A I R 1920 Bom. : 
51 aa B 983; 21 Bow LR Os. a ahderiaasl 


(5) AIR 1927 Bom, 135; 100 Ind. Cas. 951: 5 
mE Oas, 951; 29 Bom. 


(6) 44 B 272; 53 Ind. Cas. 395: A I R1990 Bom. 
$09; 21 Bom. L R 955. ii 


(7) (1855) 5H L O 416; 24 LJ Ch, 620; 
597; 101 R.R 239. . ARE 
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bond. On the other hand the mortgagees 
cannot be blamed for instituting a sult 
for the enforcement of their mortgage 1n & 
Court which will not recognize the provi 
sions of the local Act. In my judgment, 
the applicant is within his rights in institut- 
ing the suit in Bombay and should not be 
restrained from taking such a course. 

There is no doubt that the institution 
of two parallel suits in two Courts may 
lead to complications which if possible 
should be avoided, Itis for the applicant 
to take such steps as may be open to him. 
This Court however will rot be justified in 
restraining one of the parties from claim- 
ing his legal remedy, An order of injunce 
tion no doubt will be helpful to the appli- 
cant, butit will manifestly be detrimental 
to the interést of the opposite party. In my 
opinion there is no justification for such a 
discrimination. In the result I discharge 
the temporary injunction and dismiss the 
application with costs. I direct that the 
record be sent immediately to the Oouri 
below to enable the applicant to proceed 
with his appeal. 


S. Injunction discharged. 





RANGOON HIGH COURT . 
Criminal Miscellaneous Application No. 19 
of 1939 | 
July 18, 1939 
Mya Bo anv Mosa y, JJ. 
-ADVOOATE-GENERAL, BURMA— 
APPELLANT l l 
VETSUS 
MAUNG OHIT MAUNG AND ANOTHER 


-—RE&PONDENTS. , 

Contempt of Court—Object of proceedings for 
contempt—Article in newspaper containing comments 
on finding of Magistrate held amounted to contempt 
of Court—Tendering of apology by accused, ùf 
sufficient for securing immunity from punishment. 

The principle underlying the cases In which per- 
sons have been punished for attacks upon Courts 
and interferences with the due execution of their 
orders is not the protecting of either the Oourt asa 
whole or the individual Judges of the Court from a 
repetition of them, but the protecting of the public 
and especially those who either voluntarily or by 
compulsion are subject to its jurisdiction, from the 
miechief they will incur ifthe authority ofthe tri- 
bunal be undermined or impaired. 117 Ind. Cas. 
180 (1) and 89 Ind. Cas. 833 (4), relied on, 

An artiele in a newspaper containing comments on 
the finding of the Magistrate in an inquest under 
s. 176, Oriminal P, O., into the death of a person 
which are tantamount to imputations of deliberate 
perversity, incapability and partiality to the Police 
on the part of the Magistrate are calculated to 
bring into contempt, the Magistrate, in his capacity 
as such and for the publication of such article the 


, 


1940 ° 


editor and the publisher of the newspaper are liable 
to be dealt with for contempt of Court. The mere 
fact that an apology has been tendered by the ac- 
cused js not s sufficient reason for eecuring immu- 
nity from punishment, 89 Ind, Oas. 833 (4), relied 
on, 


Or, Misc. App. made by the Advocate 
- General, Burma. 


Mr.U Thein Maung, Advocate-General, 
for the King. 


Mr. U E Maung, for the Rezpondents. 


Mya Bu, J—The newapaper article 
which has given rise to this proceeding is 
the editorial in the Burmese newspaper, 
the New Light of Burma, dated April 5, 
1939, of which respondents Nos. 1 and 2 
are the publisher and editor-in-chief respec- 
tively. The article contained comments on 
the finding of the Eastern Sub-Divisional 
Magistrate of Rangoon in his Criminal Mis- 
cellaneous Trial No. 4 of 1939in which the 
Magistrate held. an inquest under s. 176, 
Criminal P, O., into the death of ore Maung 
Aung Gyaw which had provoked widespread 
public interestin this country. The Magis- 
trate's finding was that the death was due 
to misadventure. Thearticle in question 
was. entitled “Insult to the whole Burmese 
- Nation,” and in it, it was asserted that the 
Magistrate’s finding was entrirely diferent 
from that of the eye-wiltnesses and of the 
whole country, and that it was a view which 
was an insult to the whole Burmese Nation, 
and also. that an officer who had so much 
confidence in and reliance on the Police, as 
the Magistrate in question, was scarcely 
found. These.and the other statements set 
out below show the. true ‘character of the 
article. After referring to the action of a 
Deputy Commissioner: 

“Who, when abig mob of people attempted to man- 
hole him. refrained from calling in military aid--or 
dispersing the mob by ordering.a- baton charge but. 


released arrested persons as desired by the mob, 
thereby putting. the matter to an end”’, 
the. artcile went on to state: 

“We-would like to ask if U Sein Daing's. failure 
to, comment that.the Rangoon Police should sdopt 


also. fools in the-Police force and that'he would.: see, 
that such a thing did not happen. in future; and 
persons like U Sein Daing who seem to hold that every 
Police Officer must bea good man, should. take parti- 
cular note of this. So we do not want to write more 
about U Sein Daing who favours the Police too much 
(too partial to the Police)”. 

“Nevertheless we are indeed surprised and dis- 
- gusted that U Bein: Daing should have such implicit 
faith in the Commissioner of Police who has acted 
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like the Myowun (Governor) who put. a person to 
death when asked (touse his discretion and’ chastise. 
him): and pass bad remarks against thecountry”. 

These remarks are tantamount to impus 
tations of deliberate perversity, incapability 
and partiality to the Police. on the part of 
the Magistrate in question. There can be 
no doubt that they are calculated, to bring: 
into contempt, U Sein Daing, the Eastern. 
Sub-Divisional Magistrate,in his capacity- 
as such. For the publication of this article 
the respondents are liable to be dealt with 
for contempt of Court. ' 

Their learned Advocate does not contest 
the proposition that the article prima facie 
amounts to contempt of Court, but he 
explains that the article was written in a 
moment of excitement and it was not the 
intention of the respondent to make delibe-. 
rate charges of perversity, incapability and. 
partiality against the Magistrate in ques- 
tion. What the intentions of the respone 
dents were must, in the first place, be. judg- 
ed from their own acts, and considering that 
the article was written more than 34, months 
after Maung Aung Gyaw’s death, it is diffi» 
cult to comprehend what the moment of 
excitement that is said to -be prevailing at: 
the time when the article was published 
was. The main question for consideration 
then is what is the suitable form of publish- 
ment. Inthisconnexion the respondents - 
have stated through. their Advocate that in 
so far as the article suggests. perversity, 
dishonesty and partiality of the Magistrate 
and his incapacity for holding his offica, 
they unreservedly express regret and with- 
draw any such imputation on the Magis- 
trate, and have reiterated the assersion of 
the absence of intention on their part to 
make those imputations. The object. of a 
proceeding for contempt of Oourt and the 
object of punishment for attacks of this 
character upon Courts can bə clearly under- 
stood from qaotatioas of Sir Courtney- 
Terrell in his jadgment. in In re Murli 
Manohar Prasat (1): 


“Blackstone, in a celebrated passage of his com-. 


mentaries (Vol. 4, page 285) which will be found - 


quoted in Legal Remembrancer v. Motilal : Ghose. (2), 
at page 255 specifies-in his description of contempts. 
of Gourt, contempts' which- arise- ‘by, speaking: or 
writing contemptuously of the Court’ or Judges 
acting in their-judicial capacity and‘ which demon., 
strate a gross want ofthat regard and respect; which 
when once Courts of Justice are deprived of, their 
authority, so necessary for the good. order . of the 


(1) 8 Pat, 323; 117 Ind. Oas., 180; A:I R 1923. Pat, 
72 30 Or. L J 741; 9P L T837; Ind. Rul (4929) 
Pat. 3884F B). ae a 

D 4) O 173,;(255,;; 20 Ind. Oas.. 817A I R 1914 Oal; 
69; 4t Or. LJ 321; 11O W N:t353; I3 OrLy d 
452, i 
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Kingdom is entirely lost amongst the people.’ Bir 
John Wilmot, O. J.,in R. v. Almon (3) at p. 255 
justifies a similar view. After quoting the opinion 
of Wilmot, O. J., and giving a list of recent authori- 
ties Mukherji, J., continues: ‘The principle from 
these cases is that punishment is inflicted for attacks 
of this character upon Judges, not with a view to 
protect éither the Court asa whole or the individual 
Judges. of the Court from a repetition of the attack 
but with a view to protect the public, and specially 
those who, either voluntarily or by compulsion, are 
subject to the jurisdiction of the Court, from the 
mischief they will incur, if the authority of the 
tribunal be undermined or impaired". - 


In Emperor v. Sayyad Habib (4), a 
' Special Bench of the High Oourt of Lahore 
laid-down that the principle underlying the 
Gases in which persons have been punished 
for attacks upon Courts and interferences 
with the due execution of their orders is not 
the protecting of either the Court as a whole 
or the individual Judges of the Court from 
& repetition of them, but the protecting of 
the public and especially those who either 


voluntarily or by compulsion are subject to ’ 


its jurisdiction, from the mischief they will 
incur if the authority of the tribunal be 
undermined or impaired. It was also 
pointed out in that case that the mere fact 
that an apology has been tendered by the 
accused is not a sufficient reason for secu- 
ring immunity from punishment for him. 
That was a case in which a daily newspas 
per of-Lahore in the course of an article 
called: the Judge “sycophantic” and acctised 
him of having decided the case not accor- 
ding to the dictates of justice but in order 
to please: and curry- favour -with others. 
The Special Bench considered that the 
scandalous nature of that article called for 
punishmeéntthat shall be a deterrent not 
only to.the offender inthe case but to all 
others, Similarly in Emperor v. Jagannath 
Prasad (5), a Bench of the Allahabad High 
Oourt dealing with the case in which, for 
groundless attacks made by the respondent 
on the judicial conscience and independence 
of'the presiding officers of certain Courts, 
the learned Oounsel for the respondent 
' stated that his client tendered an ‘apology 
- and threw himself on the mercy of: the 
Court, observed: 
' “We shall be failing in our duty to uphold the 
legitimate dignity of the Courts below if ina case like 
the present, which is a glaring example of gross 


contempt of the Subordinate Court, we were to accept 
this apology”. 


Bearing all these judicial principles in 


Borers pa, 
: nd. Qas. ; AI R1926 Lah, 1: 
26 P L R 779-26 Or. L J 1409, aoe 
oy AE ECA Dak Oo AR 
. 858; L J 430; 1i 
A 46; 1938 A L R 547. a a 
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mind, we are ofthe opinion that we. shall 7 


be failing in our duty if we, accepting the 
apology tendered, as stated above, allow the. 
respondents to go unpunished. The nature 
of the attacks made upon the Magistrate in 
this case is far worse than those which were 
the subject-matter of 
Government Advocate, Burma V. Saya Sein 
(6). Considering all the circumstances of 
the case, we order that the respondents do 
pay a fne of Rs, 250 each in default each -to 
suffer three months’ simple imprisonment. 
The respondents are granted one week’s 
time to pay their fines. 

8. 

(6) 7 R 844; 122 Ind. Cas. 282; A 


124: (1930) Or, Css. 412; 31 Or. L J 397; 
(1930) Rang. 124. 


Order accordingly.. 


IR 1930 Rang. 
Ind. Rul, 


tf 
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CALCUTTA HIGH COURT 
Oriminal Reference No, 86 of 1939 
July 13, 1939 l 
MoNAIR anp KHUNDKAR, JJ. 
Chaudhury BEJOY KRISHNA DEB—. 
First PARTY ; 


"versus 
Thakur SHYAM NARAIN SINGH— .- 
SgoonD PARTY 

Criminal Procedure Code (Act V of 1898), ss. 10, 
438—-District Magistrate invested with powers under 
s. 10 has also other powers not contemplated by 
Oode—“ Proceeding © in s. 488—Order of District 
Magistrate not judicial one—No penalty exacted for 
its ene nterference by High Court under 
s. 438, 

From the mere fact that the District Magistrate 
has been invested with certain powers under s, 10, 
it does not follow that he has not other powers 
which are not contemplated by the Criminal P. O. 
He is in addition the Collector of the district. He 
is also the District Officer and in those capacities 
he has to perform many functions which are not 
covered by the Oriminal P. O. ` xa 

The word “ proceeding’? used in s. 438 must be 
a proceeding as referred to in s. 435, that is to say, 
& proceeding before any inferior Oriminal Court, 
The High Oourt will not interfere where the Magis- 
trate or other officer is acting in an executive and 
not in a judicial capacity. -It is only when an 
order has been made, and for non-compliance of 
that order some penalty has been exacted that the 
High Court will interfere. The Empraes v. Surja 
Narain Das \2), relied on. 

Held, that the High Court could not interfere 
under s. 438 as the order of the District Magistrate 
was not a judicial order and secondly, because the 
order was not enforceable and no penalty had been 
exacted under it, 

Sir A. K. Roy (Advocate-General) and 
Mr. Anil Chandra Roy Choudhry, Against 


the Reference. 


McNalr, J.—This is a reference under 
s, 438, Oriminal P. O., ‘by. ‘the District 


the proceeding in 


1840 , 


' and Sessions Judge of Midnapur. The 
facts are simple. One Mahadeo Singh, an 
employee o! Thakur Shyam Narain Singh, 
had started on pilgrimage to Puri on 
one of his master's elephants, They stopped 
near a village named Kushmai to cook 
_ their focd. The elephant which was chained 
nearby somehow escaped into the jungle 
and was subsequently captured by Ohou- 
dhury Bijoy Krishna Deb. The captor 
informed the District Magistrate of the 
circumstances by a petition filed in his 
Court. The petitioner alleged that the 
elephant was causing damage to property 
and interfering with traffic and that the 
petitioner after much effort “bagged the 
said elephant in his own house at a coat of 
about Rs, 700.” The petitioner further 
stated that nobody claimed the elephant 
and he asked leave to keep it. ` The learned 
District Magistrate granted leave pending 
an inguiry, and the fact that the elephant 
was found was advertised, and the District 
Magistrate at once wrote to the Chief Secre- 
tary to the Govt. of Bengal stating the facts 
and asking for instructions. Thakur Shyam 
Narain Singh put in his claim tu the elaph- 
ant which was admitted after investigation 
and the District Magistrate ordered the 
elephant to be returned to him forthwith. 
The captor then claimed nearly Rs, 2,000 
for his cost of the capture and for feeding 
the elephant. The District Magistrate con- 
sidered this figure exorbitant and after 
directing the captor to appear before him 
he assessed the costs of capture at Rs. 150 
and the costs of feeding the elephant at 
Rs, 100a month. He then directed the owner 
to deposit that amount in Court within three 
days. ‘Che owner appealed to the District 
Judge who has referred the matter to 
this Oourt treating the appeai as a petision 
for revision. In his report the learned 
Sessions Judge says that the appeal filed 
before him was evidently under the impres- 
sion that the learned District Magistrate was 
acting under s, 523, Criminal P. O. He 
thereupon called upon the Additional District 
Magistrate for a report, The Additional 
District Magistrate sent a report in which 
‘he said thatthe orders were purely execu- 
tive in character as distinguished from 
judicial and cannot form the subject-matter 
of a criminal appeal, The learned Sessions 
Judge’ then sets cut his reasons for saying 
that no appeal lay under s. 523, because the 
seizure of the elephant was not by a 
Police Officer, nor was the elephant captur- 
ed in circumstances creating suspicion of 
the commission’ of any offence. He then 
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says that the question however is whether 
the order passed by the. learned District 
Magistrate is Hable. to revision by the 
High Court and if so,. whether it should be 
revised. He states his own view that‘ the 
District Magistrate’s order passed by him 
was inthe capacity of a Magistrate. . He 
considers that the District Magistrate’s order 
was without jurisdiction and he argues 
that because a District Magistrate derives 
his powers principally from the Oriminal 
P. C., he may be presumed to be acting 
under the Criminal P, O., or, in -other words, 
all his orders may be presumed to be judicial 
rather than executive and his conclusion is 
that such orders are liable to revision by the 
High Court under as, 435 and 438, Oriminal 

This opinion of the learned Sessions Judge 
seems to me to lose sight of the fact that the 
District Magistrate actsin a dual capacity. 
In this instance the fact that the learn- 
ed District Magistrate at the outset wrote to 
the Political Secretary tothe Govt. of Bengal | 
asking for orders suggests that he was not 
acting in a judicial capacity but possibly 
in an executive capacity. Again there was 
no suggestion of a criminal offence and 
there was no proceeding of a criminal 
nature. Section 5, Criminal P. O., provides 
for the investigation of an offence under the 
I. P, O., according to the provisions cone 
tained in the Oriminal P. O., and sub-s. (2) 
of the same section provides that all. offences 
under any other law shall be similarly 
investigated subject to. any enactment for 
the time being in force regulating the 
manner or place of investigating, inquir- 
ing-into, trying, or.otherwise dealing with 
such offences. Section ý enumerates the 
classes of Criminal Courts, Class 3 being 
Magistrates of the First Olass, Section 10 
provides that in every district outside the 
presidency towns the Local Govt, shall 
appoint a Magistrate of -the First Olass 
who shall be called the District Magistrate 
and indeed in this case the learned District 
Magistrate hus been appointed by the Local 
Govt, under the provisions of s. 10. But 
because the learned District . Magistrate 
has been invested with certain powers 
under s. 10, it does not follow that he 
has not other powers which are not contem- 
plated by the Oriminal P, O., as is pointed 
out by the learned District Magistrate in 
his letter of explanation. He is in addition 
the Collector of the district. He is. also 
the District Officer and in those capacities he 


has to perform many functions which 


are not conyered by the Oriminal P, 0. 
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Tte provisions relating to reference 
and revision, which are relevant to this 
enquiry, are found in ass. 435 and 438. 
Section 435 provides that the High Oourt or 
any Sessions Judge or-certain other officers 
may call for and examine the record of 
any proceeding before any inferior Criminal 
Court situate within the local limits of its 
jurisdiction for the purpcse of satisfying itself 
as to the correctness, legality or propriety 
of any finding, sentence or order recorded 
or passed snd as tothe regularity of any 
proceeding of such inferior Court. Sec- 
tion 438, under which this reference has 
been made, empowers the Sessions Judge, 
on examining -under s. 435 or otherwise 
the record of any proceeding to report for 
the orders of the High Court the result of 
such examination. It is quite clear that 
the word «“proceeding” which is used in 
s. 438 must bea proceeding as referred 
to ins. 435, that is to say, a proceeding 
before any inferior Criminal Court, and 
there is authority for this proposition. There 
was not in the present instance any ‘proceed- 
ing’ so as to empower the learned Sessions 
Judge to report under s, 438. The learned 
District Magistrate has given his opinion 
that he was acting in an executive and not 
in a judicial capacity and. it has been held 
in several reported cases that the. Court 
will not interfere where the Magistrate or 
other officer is acting in an executive and 
not in a judicial capacity. The question 
arose before a Bench of this Court in In 
the matter of Rahman Sirkar (1), where the 
High Court while considering that an 
order by a Magistrate professing to act 
under s, 17 of the Police Act of 1861 
was illegal, refused to interfere, on the 
ground that the order was one of- an 
executive nature. The pointof that decision 
is not that the order was illegal but that the 
Court considered that it was an order of an 
executive nature with which this Court 
had no power to interfere. If an order 
under s. 17 of the Police Act is an executive 
order, it Seems to me clear that an order of 
the nature now before us might be an exee 
cutive order but would certainly not be 
a judicial order. l 

The learned Advocate-General, who 
opposes this reference, has referred us to 
s8. 25, 26 and 27 of the Police Act. Section 25 
empowers a Police Officer to take charge of 
unclaimed property and to dispose of it 
under the orders of the District Magistrate. 
Section 26, empowers the Magistrate ‘to de- 
tain the property and to issue a proclama- 

(1) 10 -Beng. L R: App. 4; 18 W R67, i 


BEJOY KRISHNA DEB V. SBYAM NARAIN SINGH (CAL.) 


71 O 


tion requiring any person who has any 
claim thereto to appear and establish his 
right within six months. Section 27, pro- 
vides for confiscation of the property if no 
claimant’ appears. It has been suggested 
that possibly these sections were in the mind 
ofthe District Magistrate when he issued 
the proclamation to which I have already 
referred. The learned Sessions Judge in 
his report has. stated that the real grieve 
ance of the petitioner is thatthough if the 
animal were impounded, which it is suggest- 
ed would have been the correct procedure, 
the charges payable by him could not have 
exceeded Rs. 93, yet he was being ordered 
to pay Rs. 550 by the District Magistrate. 
The learned District Magistrate suggests 
that the Cattle Trespass Act dces not apply. 
The only reference to the Oattle Trespass 
Act in the Criminal P.O. isin s. 4, subs, 1 
(o), where ‘offence’ is defined as any act 
or omission made punishable by any law 
for thetime being in force including any 
act in respect of which a complaint may 
be made unders, 20, Oattle Trespass Act 
of 1851. No complaint has in fact been 
made in this case under s. 20 and it has 
also been pointed out to us that under 
S. 31, Cattle ‘I'respass Act, the Local Govt. 
has transferred the powers of the District 
Magistrate under that Act to the District 
Board so that the District Magistrate has 
no longer power to act under the Oattle 
Trespass Act unless acomplaint has been 
made under s. 20. . 


The other point which arises and which 
in my opinion, prevents this Oourt from 
interfering is that the order although the 
learned District Magistrate suggests that it- 
was made in his executive capacity was not 
in my opinion, even an executive order, It 
was, it appears tome, merely advise. An - 
inflated charge had been made by the cap- 
tor. The owner objected to this strongly 
and the learned District Magistrate in the 
capacity apparently of an arbitrator gave 
an opinion which seems tome very reasons 
able as to the probable costs of capture and 
feeding of the elephant. The order was not 
enforceable and it is only when an order 
has been made, and for non-compliance of 
that order some penalty has been exacted 
that this Oourt will interfere, This propo- 
sition was stated very clearly by Jackson, J. 
in The Empress v. Surja Narain Das (2). 
The portion to which I referis at p. 90, 
The learned Judge there says: 

“When the Oriminal P. O. authorizes the making 


(2) 6 O 88 (20). 
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of orders by executive authorities with the view of 
preventing a breach of the peace or for similar pur- 
poses ithas always been held and is now enacted 
‘in the existing Code, that the propriety of such orders 
is not a matter of question in that -state-of things 
for the appellate judicial authorities. It is when the 
executive officers seek to enforcé those.orders by the 
infliction of penalties that the Courts’ have to step 
in and see whether the orders made were with autho- 
rity or not.” 


In the case to which I have referred in 


In the matter of Rohoman Sirkar (1), the. 


Court refused tointerfere: upon an order 
made under s, 17, Police Act. But there are 
authorities to show that the Court has inter- 
fered under ss. 19, 28 or 29, Police Act, 
where the orders were not madein a judi- 
cial capacity but because persons had been 
convicted and fined. To sum up we are 


unwilling to interfere in this reference, bee . 


cause in the first place, the order of the Dis- 
trict Magistrate was not a judicial order and 
secondly, because the order was not en- 
forceable and no penalty had been exacted 
under it. The reference is rejected, 
Khundkar, J.—I agree. To the reasons 
already given by my learned brother in the 
judgment just now delivered: by .him, I 
may add thatI entertain considerable doubt 
whether the order in question is an order 
at all. It was submitted by the learned 
Advocate-General that at best it was an 
executive order; but no law, proclamation 


or other direction has been cited which. 


gives the District Magistrate any power, 
executive or otherwise, to assess the proper 
sum of money which ought to be paid by 
the owner of an animal to the custodian 
thereof in circumstances similar to those 
which have happened in this case. The 
learned Magistrate was not acting under 
the Police Act, the Oattle Trespass Act, or 
even in pursuance of any rules framed or 
orders passed by the Govt. He seems to 
have been acting in the role of an arbitra- 
tor, more or less self-constituted, The order 
was asmy learned brother has observed 
merely a piece of advice. It was not in 
any way enforceable and it was open tothe 
parties to ignore it altogether. At the time 
when the so-called order was made the 
rights of the parties were regulated as in- 
deed they are still by the civillaw. That 
position has notin any way been altered 
or prejudiced by the Magistrate having 
said that the captor of the elephant would 
make the elephant over to the owner upon 
the latter depositing the sum which the 
Magistrate thought fair. 
8. Reference.rejected, 
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BHAN DATTA UPADHIA AND anoTtage— 
Decers-HoLtpers—ApPELLANTs 
versus 
Mst. TULSA KUER—SupeMent-Destor— 
, RESPONDENT 

Limitation Act (IX of 1908), Art. 181—Stay of 
execution under O. XXI, r. 29 and execution con- 
signed to record room pending disposal of judgment- 
debtor's suit—Application to continue execution after 
stay order has ceased— Whether governed by Art. 181. 

Execution proceedings are not terminated when 
the execution is stayed under O. XXI, r. 29, Civil 
P. O., pending disposal of judgment-debtor’s suit 
and the execution application is thereon consigned 
hen the stay order has ceased 
to operate it ia not incumbent on the ,decree-holder 
to make an application to set execution proceedings 
in motion, ` Where, however, he makes such an ap- 
plication, it isnot governed by Art, 181, Lim, Act, 
and cannot be barred even if made more than three 
years after the disposal of judgment-debtor's suit, 
100 Ind. Oas. 692 (1), Ruddar Singh v. Dhanpal. 
Singh (7) and 148 Ind. Oas. 525 (8), not followed. 
162 Ind, Oas. 654 (2), 92 Ind. Oas. 782 (%, 77 Ind. 
Oas. 497 (10), 155 Ind. Oas. 831 (ll) and 165 Ind. 
Cas. 798 (12), relied on. [p. 313, col. 2; p. 314, col, 1] 


Ex. §. A. from a decision of the Additional 
Civil Judge, Azamgarh, dated January 30, 
1937. 


Order of Reference to a Full Bench 


Thom, G. J. and Ganga Nath, J.—This 
ig an execution second appeal which 
raises. an important poni E law. | s 
mortgage decree was passed on January 9, 
1928. A final decree under O. XXXIV, 
r. 5, Oivil P. C., was passed in favour 
of the mortgagees on August 9, 1928, 
The decree-holders applied for execu- 
tion of their decree on December 19, 
1930.. An objection was preferred to the 
execution application by the judgment-. 
debtors under s. 47, Oivil P. O. This 
objection was dismissed on August 15, 
1931. Thereafter the execution application 
was transferred to the Court of the Collec- 
tor. On November 6, 1931, one Mst. Tulsa, 
one of the judgment-debtors, filed a re- 
gular suit in which she sought to recover a 
sum of Rs. 550 on the basis of a receipt, 
upon which the aforesaid objection to the 
execution of the mortgage decree under 
s. 47. Civil P. O., had been preferred. 
She obtained an order from the Court 
staying the execution of the mortgage 
decree. pending the result of her ‘suit, 
Under Ô. XXI, r. 29, Civil'P. ©., the-Oourt 


- 16; 25 AL J 201 Œ B). 
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stayed the execution of the decree “till the 
disposal of this suit.’ This order was 
communicated to the Collector to whose 
Oourt the execution proceedings had been 
transferred. Upon receipt of this order, 
the Collector returned the record to the 
executing Court. Tke learned Munsif on 
receipt of the record ordered that the 
papers be filed and consigned to the re» 
cord room. This order was passed on 
February 3, 1932. 

Mst. Tulsa's suit failed.- A final decree 
of dismissal was passed on February 14, 
1933. On July 25, 1935, the decree- 
holders applied for execution of the morte 
gage decree against Mst. Tulsa and the 
other judgment-debtors. The application 
was opposed by the judgment-debtors who 
contended .that it was barred by time. 
The learned Civil Judge in the lower 
Appellate Court has sustained the objec- 
tion of the judgment-debtors. Following 
certain decisions fo which he refers 
in the course of his order he bas held that 
the application. made on July 25, 1935 
having been made beyond three years 
from the final disposal of Mst. Tulsa's suit 
it was barred by limitation, In appeal it 
was contended for the decreesholders 
that the application of July 25, 1935, should 
be regarded merely as a step taken by the 
decree-holders to inform the executing 
Court that the bar to the execution pro- 
ceedings had been removed and that it 
should not be regarded as either a fresh 
application for execution or an application 
to revive execution proceedings. 

The question whether it is necessary 
for a decree-holder to make an application 
for revival of execution proceedings after 
. a bar imposed by the Court to these exe» 
cution proceedings has been removed is 
one which has not been specifically con- 
sidered by this Court, It was held by a 
Full Bench of this Court in Chhattar Singh 
v. Kamal Singh (1) that an applica 
tion such as the application under cone 
sideration in this appeal, was not an 
application for execution but an appli- 
cation to revive execution proceedings 
and that it was not governed by Art. 181 
of Sch. I, Lim. Act, It appeare to have 
been assumed rather than decided that 
such a revival application was necessary. 
The Oalecutta, Patna and Madras High 
Courts on the other hand have taken the 
view that it is not incumbent upon the 
decree-holder under the provisions of the 
_, (1) 49° A 276; 100 Ind, Cas, 692; A 
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Oivil P. O, to make any application ‘for: 
revival of execution proceedings upon the 
removal of a bar to these proceedings. 
The opinion of these Courts has been that 
in such circumstances it is the duty of the 
Court to proceed suo motu. Thè matter 
was discussed at length in Krishtokaminee. 
Debi v.: Girishehandra Mandal (2). The. 
only case in which the question now 
raised was considered by this Court was _ 
Prem Narain v. Ganga Ram (3). That 
case was disposed of by a Bench con- 
sisting of Sulaiman and Niamtullah, JJ. 
The question now raised was ‘not dise 
cussed by Sulaiman, J., but Niamatullah, J., 
in the course of his judgment, observes: . 
“It is not in my opinion necessary that a formal 
application for reviving the proceeding should be 
made. It is the duty of the Court to proceed to 
conclusion in a matter pending before it, even 
though it may be to dismiss the application in 
default of prosecution. Assuming that an applica- 
tion to ‘revive’ proceedings is essential I have no 
doubt that the second application fulfils, in sub- 
stance, all the requirements of an application for 
‘reviving’ execution proceedings in abeyance. 
Where it is the duty of the;Court to do something 
or to take some action Art.-181, Lim. Act, does not 


govern an application asking the Oourt to do such 
a thing or to take such action." 


The learned Judge then proceeds to 
dispose of the question before the Bench 
for decision upon the assumpfion that 
Art. 181 was applicable. The expression 
of opinion above quoted by Niamatullah, J. 
is therefore clearly obiter. The question 
appears to us to be one of general import- 
ance which in our view should -be cone 
sidered and decided by a Full Bench. Let 
the record be laid before the Chief Justice 
for the constitution of a Full Bench to 
dispose of the appeal. i 


Mr. K. L. Misra, for the Appellants. 


Messrs. Shiva Prasad Sinha and Chature 
bhuj Sahai, for the Respondent. - 


Judgment of the Full Bench 


Thom, C. J.—This is a decree-holders’ 
appeal in execution proceedings. The appel- 
lants obtained a final decree under 
O. XXXIV, r. 5, in a suit upon the basis 
of a mortgage. They initiated execution 
proceedings. There proceedings were stay- 
ed in circumstances hereinafter set forth. 
More than three years after the bar im- 
posed by the stay order had ceased to 
operate the appellants presented an appli- 
cation which has been described in the 


(2) 63 O 57; 162 Ind. Oas. 654; A I R1936 Oal 
239; 39 CW N 1030;8R O 628. , 

(3) A I R 1931 All, 458; 133 Ind. Oas. 316; (1931) 
A L J 436; Ind. Ral. (1931) All. 636. 
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Courts below as an application for the 
revival of the execution proceedings. The 
applicaticn was dismiesed on the ground 
that it was time-barred. The final decree 
under O. XXXIV, r. 5, in favour of the 
mortgagees who are the appellants was 
passed on August 9, 1928, On December 
19, 1980, the decree-holders presented an 
application for- execution. One of the 
judgment-debtors, Mst. Tulsa, preferred 
an Objection to the application under s. 47, 
Civil P. ©. This objection was dismissed on 
August 15,1931. Thereafter the execution 
Court directed that the application be 
transferred to the Court of the Collector 
for disposal. 


On November 6, 1931, Msi. Tulsa filed. 


a -Buit in the Civil Court and obtained an 
order on January 28, 1932, from the Court 
staying the execution of the mortgage 
decree pending the result of her suit. The 
Court stayed the proceedings under O. XXI, 
r. 29, Civil P. ©., “till the disposal of this 
suit.” This stay order was communicated 
to the Collector who thereupon returned 
the record to the execution Court. On 
receipt of the record the learned Munsif 
passed an order directing that the papers 
be filed and consigned to the record room. 
This order was passed ‘on February 3, 
1932. Msi. Tulsa’s suit was dismissed on 
June 14,1932. An appeal against the order 
dismissing the suit was dismissed on Feb 
ruary 14,1933. On July 25, 1935, that is 
more than three years after the dismissal 
of Mst, Tulsa’s suit on February 14, 1933, 
the appellants, the decree-holders, presente 
ed an application praying that their origis 
nal application be re-transferred to the 
Collector for disprsal. This application 
was dismissed by the learned Munsif in 
the execution Court on the ground that it 
was barred under the provisions of 
Art. 181, Lim. Act. The Munsif’s order has 
been upheld in the lower Appellate Court. 
The decree-holders have preferred a second 
appeal in this Court. If the order of the 
learned Munsif of February 3, 1932, directe 
ing the record to be consigned to the 
record room had the effect of terminating 
the execution proceedings then clearly the 
application of July 25, 1935 is time-barred. 
The application would then necessarily be 
a fresh application for execution and it 
was preferred more than three years after 
the bar had been removed by the dismissal 
of Mst. Tulsa’s suit. 

We are satisfied that the order of the 
Munsi{ directing that the file‘be consigned 
to the record room did not determine the 
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execution proceedings. There is no warrant 
for such an order in the.Civil P.C. Is wag 
in fact an administratiye order by which 
directions were given for tha custody of the 
file pending the result of Mst. Tulsi’s suit. 
On the dismissal of Mst. Tulsa’s suit, the 
execution Court, suo motu. could appro- 
priately have recalled the application for 
execution from the record room and directed 
that it should be sent again to the Collector 
for disposal. The effect of such an order 
as was passed on February 3, 1932 has been 
considered in a Dumber of cases in this 
Court. It is unnecessary to refer at length 
to the dacisions in these cases. Reference 
may be made however to the cases in 
Mohammad Tagi Khan v. Raju Ram (4), 
Rama Kant v. Satya Narain (5), Qamar- 
ud-Din Ahmad v. Jawahir Lal (6), In the 
judgments in these and other cases, there 
is abundant authority for the view which 
we hold that an order “striking off” an 
application and consigning it to the record 
room does not terminate the proceedings 
in which the order is passed. The Opurts 
below have not treated the application of 
July 25, 1935 as a fresh application for 
execution. They have nevertheless held 
that the application is one to which 
the provisions of the Lim. Act, and in 
particular Art. 181, Sch. I thereof, apply. In 
other words the Courts below have held that 
an application to set in motion execution 
proceedings which have been stayed by 
the execution Court pending the disposal 
ofa suit is an application which, if not 
presented within three years of the disposal 
of the suit, that isfrom the date on which 
the stay order has ceased to operate, is 
barred by limitation, 

Upon general principle, judicial authority 
apart, we are unable to agree with this 
decision. It isto be observed that there is 
no special provision in the Civil P. 0. 
for such an application: as was pre- 
sented by the decree-holders to set in 
motion the execution proceedings which had 
been stayed pending the result of Met. 
Tulsa's suit. Tke application was made 
in proceedings which were’ still pending 
and in our judgment in the absence of 
any special provision. such an application 
cannot be barred by limita'ion. If such an 
application were subject to the provisions 

(4) -A 1R 1936 All. 820; 166 Ind. Oas. 106; (1936) 
A L J 1140;1 L R (1937) All. 272; 1936 A L R 1003; 
9 RA 359(F B} .. 

(5) A I R1938 All. 552;177 Ind. Cas, 695; 1938 A 
L R778; 1I R A 213. 

(6) 27.4 334; 2AL J 397; 321 A 102; 8 Sar, 110 
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of Art. 181] of Sch. I, Lim. Act, the ano- 
malous position might result of execution 
proceedings remaining pending ‘in the 
execution Court whilst an application to 
continue these pendicg proceedings would 
fail. Whether the execution Court could, 
in such circumstances, dismiss the execu- 
tion application for want of prosecution 
is at least doubtful. There is high autho- 
rity of this Court however for the view 
which has been taken by the Courts below. 
In Ruddar Singh v. Dhanpal Singh (7), a 
Bench of this Court held that Art. 178, 
Sch. If, Lim. Act, 1+77, applied to such an 
application as the decreesholders in the 
present suit have made to revive execu- 
tion proceedings. Jn Chhattar Singh V. 


Kamal Singh (1),a Bench of five Judges. 


held that an application to revive execu- 
tion proceedings which had been stayed 
was governed by Art. 181 of the Schedule 
of the Lim. Act of 1908. This decision was 
followed by a Bench of this Court in 
Nabban Begam v. Moti Begam (8). In 
Chhattar Singh v. Kamal Singh (1), the facts 
were that the application for revival was 
made -within three years from the removal 
of the bar imposed by a stay order. The 
application was held therefore not to be 
time-barred, but it is clear from the judg- 
ment in the case that the Court accepted 
the proposition that Art. 181 of the Schedule 
of the Lim. Act applied tosuch an appli- 
cation. l 


There are a numberof other decisions to 
which we do. not consider it necessary to 
refer in detail, In none of the cases decided 
by this Court however has tbe question as 
to whether it was incumbent upon the 
decree-holder to make an application to set 
execution proceedings in motion been con- 
sidered. It appearsin every case to have 
been assumed rather than decided that it 
was the duty of the decree-holder to make 
an application after the stay order had 
ceased to operate and that the provisions 
of Sch. I, Lim. Act, applied to such an ap- 
plication. As Sulaiman, J. observed in his 
judgment in Chhattar Singh. v. Kamal 
Singh (1): ! 

“The application for revival not being a fresh ap- 
plication for execution cannot be governed by 
Art. 182. There is not howsver any special Article 
which would apply except the omnibus Art. 181. 
It has, been held in several cases that this Article 
applies to such applications.. When Art. 181 


applies the period of limitation is three; years from 
the date when the bar to the execution was removed.” 


(7) 26 A156; A W N 1903, 221. - l 
(8) (1934) ALJ 363; 148 Ind, Cas, 525; AIR 1934 
All 294; 8 R A 709. 
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The argument that the executing Oonrt 
should have acted suo motu and listed the 
execution application for disposal on the 
removal of the bar to the execution does 
not appear to have been considered. It 
has been assumed but never specifically 
decided by this Oourt in the past that 
some Article of the Lim. Act must 
apply. All applications are not governed 
by the provisions of the Lim, Act. An 
application to expediate the hearing of 
an appeal for example is not governed by: 
the provisions of the Lim. Act. An 
application to set in motion an execution 
application which has already been made. 
within time and is still pendingis in our 
judgment an application of a similar nature. 
In the present case, so far as the execution 
application was concerned, the decrees 
holders had done everything that was. 
required of them. They had presented 
their application for exection within time. 
They had taken all the. necessary steps. 
in the execution Court. That Court had. 
sent the application to the Oollector for 
disposal since the property to be sold in 
execution of the decree was ancestral 
property. Nothing more was left for the 
decree:holders to do. It was for the 
Collector to have acted in accordance with 
the rules of Chap. XU of the Revenue 
Manual promulgated by the Local Govt. 
under s. 68, Civil P, O. Before the Oollector 
could act in accordance with the provisions 
of these rules however he was directed by 
the execution QOourt to stay proceedings. 
He accordingly did so- and returned the 
file to the execution Oourt, When the 
stay order ceased to operate it clearly 
was the duty of the execution Oourt to 
re-transmit the file to the Collector. If 
this bad been done the Collector would 
have proceeded to dispose of the applica- 
tion in accordance with the aforementioned 
rules. It was in fact unnecessary for the. 
decreesholders to have moved in the matter 
at all. No doubt in their own interests 
the decree-holdera might have brought 
the fact that Mst. Tulsa's suit had been 
disposed of, to tbe notice of the execution 
Osurt by means of a miaute, but there 
is no statutory provision under which it 
was incumbent on them to make. an 
application and if therefore they did make 
an application clearly it was not governed 
by the provisions of the: Lim. Act. It 
is true that this view is oot in accord- 
ance with the opinions expressed in the 
decisions cf this Court above referred to. 
But as we have already remarked the ques. 
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tion as to whetherit was incumbent upon 
the decree-holders to move when the ‘bar 
imposed by the stay order had been remov- 
ed and whether therefore the provisions of 
the Lim. Act applied at allto an appli- 
cation to setin motion proceedings which 
had been suspended was never condidered 
by the Court. We do not consider therefore 
that the Court is bound to follow these 
decisions in an appeal where the question 
has been definitely and specifically raised 
for the first time, It is no doubt true that 
if the provisions of the Lim. Act do 
not apply to an application to set suspend- 
ed execution proceedings in motion the dis- 
posal of these proceedings, itis possible, 
indefinitely delayed, This con- 
tingency however can be avoided if the 
execution Court refuses to stay proceedings 
sine die. The view which we take that 
Art. 181 of the Schedule of the Lim. 
Act does not apply to an application to 
continue execution prcceedings which have 
been stayed has been accepted by the High 
Courts of Madrass, Calcutta, Bombay, Patna 
and the Ohief Court of Oudh. In this con- 
nexion we refer to the cases in Pattan- 
nayya v. Patiayya (9), Krishtokamimee Debt 
v. Gétrishchanara ‘Mandal (2), Thana 
Zalalji Shetv. The Shop “Dhana Jawhrji}? 
(10), Banarst Prasad v. Kirtyanand Singh 
(11), and Narain Baksk Singh v. Shiva 
Bhiku (12). _ . 

In tte result-we hold that the appellants’ 
application is not time-barred, The appeal 
is accordingly allowed and the order of the 
Jower Appellate Court is set aside. The 
appellants’ application will be returned to 
nae execution Court fer disposal according 
to law. 


D Appeal allowed. 


= 8) AT R 1926 Mad. ag 92 Ind. Oas. 782; 50 M L 


J 215; (1926) M W N 262, 
. (10) ATR 1923 Bom. 26%; 77 Ind. Oas. 4¢7, 

(11) A I R 1934 Pat 32; 155 Ind. Cas, 831;16P L 
T 301; 7 RP 626. 

(12) A IR i1937 Oudh 158: 165 fnd. Cas. 798; 12 
E 743; 1936 O W N 1239; 19360 L R701;9R O 
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. .OUDH CHIEF COURT - 

Second Civil Appeal No. 238 of 1937 
March 1, 1940. 

HAMILTON, J. 
Mst. SHUBRATAN— Praintire—A PPELLANT 

Versus - 
SHABBIR ALI ANp OTHERS— DRFRNDANTS— 

RESPONDENTS 


Pre-emption—Improvement by vendee— Compensa- 
tion, when can be granted—Transfer of Property Act 


~ 


(IV of 1882), s. 51—Costs—-Platntiff alleging true 
consideration tobe much leses than that found by 


lower Court—-Defendant taking unreasonable defence 
— Parties ordered to bear their own costs—Order held 
good—Evidence —Presumption— Party's failure to go 
into witness-bozx—Presumption=—Party pardanashin 
lady, effect, 

Claim for compensation for improvemente by a 
vendee when a pre-emption suit is filed, is based on 
s. 51 of the T. P. Act. The question whether or 
not a transferee believed in good faith that he was 
absolutely entitled tothe property cannot be the 
subject of any hard and fast rules but should be 
decided on the merits according to the circumstances 
of each case. [p. 318, col. 2] 

What constitutes good faith is a question of fact 
to be inferred from the circumstances of each case; 
failure to make due enquiry does not constitute 
good faith. The vendee acts in good faith, 7. e., 
under the honest belief that he has secured good 
title to the property in question, and is the rightful 
owner thereof, and for this belief there must be 
some reasonable grounds such as would lead a man 
of ordinary prudence to entertain it. The belief in 
good faith includes not only acting kbonestly but 
includes due enquiry. 6 Ind. Oas. 141 (6) and 107 
Ind, Oas. 36 (7), relied on. [p. 320, col. 1.] 


The existence of the right of pre-emption is well- 
known in the Province of Oudh, and it is a legiti- 
mate presumption to hold that the vendee would 
know of the existence of it. Where the vendee is 
not co-sharers in the village and even if ‘he does 
not know all the details of the law of pre-emption 
he would certainly know that every co-sharer in 
the village would have the right of pre-emption 
and the vendee has not shown that he took any 
step whatsoever to assure himself that co-sharers 
would not preempt and makes improvements in 
property without waiting for the limitation for pre- 
emption to expire, he cannot be granted compensa- 
tion, in a suit for preemption against him. 
Bindeshuri Singh v. Pandit Balraj Sahai (1), 146 
Ind. Cas. 36 (2) and Nasib Ali v. Sahib Ali (3), ex- 
plained. [p. 320, cols. 1 & 2.] a 

Where in a pre-emption suit the -defendants 
wrongly alleged that the plaintiff was not entitled 
to pre-emption at all and claimed a further sum for 
improvements to which in law they were not entitled 
and the plaintiff did not claim pre-emption on the 
consideration recited in the deed which had been 
found to be the true consideration but alleged 
that the real consideration was less than half of 
what the Court found itto be: 

Held, that in the circumstances when the lower 
Appellate Court ordered that parties should bear 
their own costs by which order the pre-emption 
decree of the trial Court was varied, it was 
possible to say-that in its order as to costs Court 
did not judicially..exercise the discretion vested on 
him. [p 318,col.1.] f f 

A party's failure to go into the witness-box raises 
a strong presumption against the truth of her cage, 
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sufficient excuse for her not getting herself examin- 
ed even on commission. Mohammad Abbas v. Abdul 
Bari .5), relied on. [p, 320, col, 1} 


.§. O. A. against the order of the District 
Judge of Lucknow, dated March 17, 1937, 


Mr. Hargobind Dayal, for the Appellant. 


Mr. D. P. Khare, for Respondents Nos. 1 
and 2, l 


Judgment.—A plaintiff in a pre-emption 
suit has appealed against an order of 
costs passed by the first Appellate Court 
and there are cross-objections by the defen- 
dants-respondents. i 

The plaintiff in the preemption suit was 
given a. decree for pre-emption on payment 
of the sale consideration as recited in the 
deed, namelyiRs. 1,000, though he alleged 
that the real consideration .was Rs. 419. 
The vendees claimed a further sum as 
money spent on improvements but this 
‘claim was not granted in the Courts below 
„and it forms the subject of the crcss-objec- 
tion. .- 

The appeal before me by the plaintiff 
pre-emptor is against the order of the 
lower Appellate Court that parties should 
bear their own costs by which order the 
decree of the trial Court was varied. ' 

The learned District Judge found that the 
“plaintiff. wanted pre-emption on payment 
of Rs. 419 instead of Rs. 1,000, while, on 
the other hand, the defendants wrongly 
alleged that the plaintiff was not entitled to 
‘pre-emption at-all and claimed a further 
sum for improvements to whick in law they 
were not entitled. The learned District 
‘Judge refers toa number of unreasonable 
pleas raised by the defendants without 
specifying them, but I presume that the two 
that I. have given are among them and are 
the most important. Had the plaintiff claim- 
ed - pre-emption on the consideration recited 
in the deed which has been found to be the 
true- consideration possibly the case would 
not ‘have been defended at all, In the cir- 
cumstances I find it impossible to say that 
in his order as to costs the learned District 
Judge did not judicially exercise the discre- 
tion vested on him, or to be more correct, 
I should perhaps say that he was correct 
in finding that the plaintiff should not have 
been given costs in the trisl Court when he 
- -alleged thatthe real consideration was less 
then halfcf what the Court found it to be. 
I am not prepared to interfere with the 
order. of the -learned District Judge as to 
costs and the appeal stands dismissed. 
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ee 
8710 2? 
The cross-objection raises a more com- ' 
plicated question. The plaintiff’s suit for 
pre-emption was filed on May 16, 1934, the 
last day of limitation, In August 1935 the 
vendees started improving the property 
which consisted of a plot of land with a - 
ruined house by, as alleged by them, raising 
the level with earth that was brought. on 
donkeys and secondly by improving the 
foundation of the house or, at any rate, the 
lower part of it with new bricks which were 
plastered together by masons. The Oourts 
below found it not proved that new bricks — 
were purchased or that masons were employ- 
ed and, therefore, found that there was no 
justification in fact for the claim of Rs, 50-6 
for the bricks and Rs. 130-4-6 for the wages 
of masons. The Oourts below, however, 
found that earth was put there to raise.the 
site and consequently the vendees had 
incurred an expenditure of rs 20 for the 
earth and Rs. 161-8 for the labourers. The 
Courts below, however found that the 
vendees could not recover this amount be- 
cause of the decision in Bindeshuri Singh 
v. Pandit Balraj Sahat (10 O.O. 49) (1) 
which was to be preferred to Qaim v. 
Ghulam Din (A. I. R. 1933 Lahore, 540) (2). 
The Court below found that Sajjad Ali, the 
guardian of the minor vendees, must have 
known perfectly well that the property. was 
liable to pre-emption, and, therefore, they 
could have waited for a year till the expiry 
of the period of limitation before making 
improvements, ? 
There is a decision of a Single Judge of 
this Court reported in Nasib Aliv. Sahib 
Ali (1938 O. W. N. 281) (3) on the question 
of compensation for improvements by a 
yendee when a pre-emption suit is filed. It 
was pointed out there that compensation for 
improvements was based on s. 51 of the 
T. P. Act, The learned Judge referred. to 
Qaim v. Ghulam Din (A. L R. 1933 Lahore 
540) (2) and also to another case reported in 
Narayanaswami Ayyar v. Ram Ayyar 
(57 I. A. 305) (4) and stated that it ape 
peared to him that the question whether or 
not a transferee believed in good faith that 
he was absolutely entitled to the property 
could not be the subject of any hard and 
fast rules but should be decided on the 
merits according to the circumstances of 
(1) 100 O 49, (56). ns ' 
(2) A I R 1933 Lah, 540; 146 Ind. Oas. 36;6 R L 


167. 

(3) 1938 O W N 281; 1938 RD 356. 

(4) 57 LA 305; 128 Ind. Oas. 261; 32 L W 656: 
A I R1930 P 0297; 59M LJ 666; 53 M692; 32 
Bom. L R 1564; 520 L J 442: 7 O W N 1166; 34 O 
W N 1045; Ind. Rul, (1931) P O 5 (P 0). 


A 


1940 


each case. With all respect I may say that 
I entirely agree with this opinion of the 
learned Judge. The facts in the case be- 
fore him were that a riaya had a kacheha 
bouse and he began to rebuild it pucca 
when it fell dowa. After starting the 
reconstruction he tcok a sale deed of the 
site from the majority of the co-sharers, 
presumably because they objected to a 
riaya converting a kachcha house into a 
pucca one. A co-sharer who was living 


‘elsewhere brought a suit for pre-emption 


and tke learned Judge held that as the 
salè was made by the majority of the coe 
sharers it was not to be wondered at if the 
defendant in the pre-emption suit enter- 
tained the belief in good faith that he 
was absolutely entitled to the site and he 
continued building the house, The learned 
Judge also mentioned the fact that the suit 
was brought in the twelfth month after the 
‘sale in favour of the’ respondent defendant 
vendee. On the facts one may say that 
if the defendant knew of the existence of 
the custom of pre-emption he knew that 
the persons entitled to pre-empt were the 
co-sharers and he did, attempt to prevent 
pre-emption by taking a sale deed from 
apparently as many of tkem ashe could 


-find in the- village. He limited, therefore, 


at any<rate to a considerable extent, the 
possibility of pre-emption and he-could well 
think that. a non-resident co-sharer would 
not wantthat site in preference to him. 
The lektned District Judge preferred 
Bindeshuri Singh W! Pandit Balraj Sahai 
{10 O. O. 49) (1) to Qaim v. Ghulam Din A.1. R. 
1933 Lahore, 540 (2), but he did not consider 
the facts in either case, In the Lahore case 
the sale was apparently by one co-sharer 
to another, for, the learned Judges pointed 
out that it was due to the fact that an 
exchange had been agreed upon but muta- 
tion was refused because one of the parties 
was not present before the Kevenue Officer 
on the date fixed for attestation. The pre- 
emptor was a collateral of the vendor. 
Ghulam Din, vendee therefore, had justifica- 
tion for the belief, although it was an 


- erroneous belief, that as the sale merely 


replaced an exchange it would not give 
rise to a preemption suit and, therefore, it 
was held that he built on the property be- 
lieving in good faith that te was absolutely 
entitled to it.. There is no reason to hold 
that the same opinion would have been 
arrived at by the learned Judges had there 
not been that incomplete exchange before, 
for the learned Judges were careful to point 
out the importance of the circumstance 
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only failed because of the action of the 
Revenue Officer. In Bindeshuri Singh v. 
Pandit Balraj Sahai (10 O. C. 49) (1) at 56 
it was held that the vendee purchased 
certain villages at his own risk on a title 
from the vendor which he knew might be 
challenged by the appellant, and that title 
was not a perfect title and was to this 
extent defective that it was dependant upon 
a right of pre-emption vested in the appel- 
lant which he might or might not exercise 
as he thought fit. Section 51 of the T, P. 
Act was notreferred to in this case al- 
though it was in the Lahore case, but the 
view adopted in Bindeshuri Singh- v, 
Pandit Balraj Sahai (10 O O. 49; (1) on 
the facts found could well have been 
held, had s. 51 of the T. P. Act been 
referred, since if the vendee knew that 
the title might well be challenged, 
he could not in good faith believe that 
he had obtained an absolute interest. 

Considering- the different facts I do not 
think it can be held that the decisions in 
Bindeshuri Singh v. Pandit Balraj-. Sahai 
(100, ©, 49) (l), in Qaim v. Ghulam Din 
(A. I. R. 1933 Lahore 540). (2) or in Nasib 
Ali v. Sahib Ali (1938 O. W.N. 281) (3), are 
in any way in disagreement for the facts 
were different and consequently the findings 
were different. | 

Coming now tothe facts of the present 
case, the learned Counsel arguing the 
crosssobjection says that the vendor Imam- 
uddin did in fact cffer the land to the 
plaintiff in the pre-emption suit and she 
refused itso that after this the vendee 
-would naturally believe that as against 
her at any rate they had an absolute 
interest. The learned Oounsel argues that 
the finding of the learned District Judge 
that the uncorroborated statement of 
‘imamuddin was insufficient contains a 
mistake inlaw becausethe learned Judge 
brushed aside the-fact that the plaintiff 
did not appear in the witness-box to-deny 
the statement of Imamuddin because she 
was a lady and could not be expected to 
Come into the witness-box, He urges that ` 
the fact that the plaintiff is a lady does not 
effect the matter, and her failure to give a 
Genial to Imamuddin should have had the 
rasult that Imamuddin should have been 
believed. The learned District Judge was 
evidently not aware of Mohammad Abbas 
v, Abdul Bari (1937 O. W. N. 1022) (5) 
where it was held that a party's failure to 
go into the witness-box raises a strong pre- 

(5) (1937).0 W N 1022, 2 
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sumption against the truth of her: case, 
The fact of her being a pardanashin lady 
is not a sufficient excuse for her not 
getting herself examinedeven on commis- 
sion, It may be that on this decision the 
learned J udge should have believed Imam- 
uddin hadthere been nothing else to cast 
doubt on hia truthfulness. It has, however, 
been pointed out to me that the learned 
Civil Judge who tried the suit noted the 
fact that Imamuddin in examination-in- 
chief denied that he hada talk with one 
Juman about a sale of the property in 
suit and thatin such a talk Juman offered 
him Rs, 400, On the next day in cross- 
examination he admitted that Juman had 
in fact offered him Rs, 400, I have been 
through the statement of Imamuddin and 
I must come to the conclusion that his 
statement thut Juman had not offered him 
Rs. 400 was not true and was deliberate 
-and not the result of any mistake or failure 
to understand any question. If Imamuddin, 
therefore, deliberately said that he had not 
offered it to Juman when he had, his state- 
ment that he did offer it to the. plaintiff 
loses much of its value without corrobora- 
tion. There was, therefore, sufficient reason 
to disbelieve the statement of Imamuddin 
that he offered it to the plaintiff. 

What constitutes gcod faith is a ques- 
tion of fact to be inferred from the circum- 
stances of each case but it has been held 
in various cases that failure to maké due 
enquiry does not constitute good faith. In 
Kandarpanath Ghose v. Jogendranath Bose 
(120, L.J. 391) (6), the learned Judges 
stated that the vendee must have. acted in 
good faith, i. e. under the honest belief 
that he has secured good title to the pro- 
perty in question, and is the rightful owner 
thereof, and for this belief there must be 
some reasonable grounds such as would 
lead aman of ordinary prudence to en- 
tertain it. 

In Lachmi Prasad v. Lachmi Narain 
(A. I. R. 1928 All. 41) (7), it was held that 
the belief in good faith includes not 
only acting honestly but includes due 
enquiry, | 

The existence of the righi of pre-emption 
is well known in the Province of Oudh, 
and it is a legitimate presumption to hold 
that a person lıke the vendee’s guardian in 
the present case would know of the exis- 
tence of it, The vendees were not co- 
sharers in the. village and even if he did 

(6) 12 OL J 391; 6 Ind, Cas, 141. 
of? A I R1928 All, ål; 107 Ind. Cas. 36; 25 A L J 
p26, , aP 
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not know all the details of- the law of 
pre-emption he would certainly know that 
every co-sharer in the Village would, have 
the right of pre-emption against his wards, 
He, Imean Sajjad Ali, the guardian of 
the minor vendees, has not shown that he 
took any step whatsoever to assure him- 
self that co-sharers would not pre-empt. 
Once the statement of Imamuddin that he 
offered the land to the plaintiff is disregard- 
ed, .we have only his statement that he 
approached one Juman, Sajjad Ali has 
not even stated that he enquired from his 
vendor whether any offer had been made 
to co-sharers, The position, in fact, in my 
opinion is this, that Sajjad Ali must have 
known that there was a custom of pre- 
emption here as in other villages and 
he did not take any step. whatsoever to 
satisfy himself that the danger of pre- 
emption wasin any way ‘reduced by any 
action ofhis vendor,.and, ab I have said, 
the danger was great becatise any one of 
the co-sharers might exercise his right 
of preemption. The facts, therefore, are 
very different from the: case reported 
in Nasib Alt v. Sahib ' Ali (1938 O, 
W. N. 281) (3) where the vendee did 
buy the land from a number of co-sharers 
and the suit for pre emptión was brought 
by a non-resident co-sharer from whom 
such action could hardly: be expected. 


Under the circumstances, I am not prepared 
to hold that the .vendee 


-thipugh their 
guardian can be said. to have made the 
improvements believing in -good faith 
that they had an absolute interest- and 
consequently they are not entitled to any 
amount on account of improvements, 

The learned Counsel supporting the 
cross-objection also urges that he is 
entitled to his expenditure on the stamp 
and registration fees, Even supposing 
that he would otherwise be entitled to a 
refund of these—andI donot say that he 
would, for such expenses can hardly be 
considered as the price or purchase money— 
he is certainly not entitled to them when 
he knew that there was aright of pre 
emption against which he had taken no 
precaution, 

Both the appeal and the cross objection 
are therefore dismissed with costs. 


D, Appeal dismissed, 
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MADRAS HIGH COURT 
° . Full Bench : 
Second Appeal ‘No. 863 of 19389 ` 
November 24, 1989 
Leaca, ©. J., KRISENASWAMI ÅYYANGAB 
AND PATANJALI SASTRI, JJ. 
<- SIVAPRASAD SBOWOAR—APPBLLANT 
versus 
SEKHARAMANTRI NARASIMHA- 


MURTHI AND oTugRs—RESPONDENTS ` 
Madras Survey and Boundaries Act (IV of 1897), 


38. 11, 12—Order of survey oficer under 3.11 or of: 


appellate authority under s. 12, if breaks continuity 


of adverse possession held by unsuccessful party — No., 
_ boundary dispute —One claimant's name entered in 


register by survey officer as owner of holding—~Other 
claimant, if can institute auit to establish his title as 
true owner—Res judicata—Applicability to dectston 
of survey officer. 

An order of the survey officer under s. 11, or of the 
appellate authority under s. 12 of the Mad. Survey 


and Boundaries Act, in itself has not the effect of 


causing a break in the continuity of the adverse 
. possession held by the unsuccessful party so as to 
preclude his making use of the period of his prior 
possession to make up the period of 12 years required 
by the Lim, Act, to complete his title, If the ùn- 
successful party remainesin adverse possession of 
the disputed area for over 12 years his title is goo 
irrespective of any order passed under the Act. 
Ind. Oas. 307 (9) and 152 Ind. Cas. 462 (12), Overruled. 
Observation of Wadsworth, J., in 1s0 Ind, Oas, 543 


(10), held, should be disregarded.’ (p. 329, ool.’ 


me 
[Oase-law discussed.) 


. Thére was no provision in the Mad. Survey and 
Boundaries Act for the decision of any question of 
title unless it was in respect. of land involved .in & 
boundary dispute. Where there was no boundary dis- 
pute, but in making the survey the survey officer 
found. that two.persons were claiming title to the same 
holding, he would for the, purposes of the register have 
to decide whose name should beinserted therein as 
he owner, but this in jtself did not mean that the 
Act empowered the survey officer, or the appellate 
authority to decide who was in; law entitled to the 
property under survey, There was no provision in 
the Act which could be read.as operating in such 
~ circumstances to prevent A when B had been register- 
ed as the owner of a holding, from instituting a suit 


in a Court of competent jurisdiction to establish his - 


title ag the true owner. |p. 327, cols. 1 & 2.] 

‘Per Krishnaswami Ayyangar and Somayya, JJ., 
(in order of reference),--The rule ofres judicata can- 
not be applied to the decision of a survey authority 
under the Mad. Survey and Boundaries Act, 74 Ind. 
Oas, 584 (4), relied on. [p. 323, col. 2.] 


- § A. against the decree of the Sub- 
Judge, Vizagapatam, in A. 8. No. 203 
of laši, l : i 


Order of Reference to a Full Bench 
Krishnaswami Ayyangar and 


Somayya, JJ.—Iľce plaintilf. 1s the appel- 


lant. Tne property in disputé is a. house 
dn Allipuram, a suburb of Vizagapatam. 
The original owner was one Sekharamantri 


i87—41 & 42 
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‘turbed possession of the “house. 


14i 


‘him on October 10, 1929. 


32] 


Appalaswami, the father of defendant No. 1 
in the suit and respondent No. 1 in the 
second appeal. Sekharamantri Appala- 
Swami was indebted to the father of 
respondents Nos. 2to 5, one Kanti Mahanti 
Appalanarasayya. For the recovery of the 
debt, K. Appalanarasayya instituted a suit 
against Appalaswami and in execution of 
the decree obtained therein purchased the 
suit house on January 7, 1916, and obtain- 
ed a sale certificate on July 2, 1920. 
Though he thus obtained a perfect title to 
the house, he never reduced it to possession. 
either by process in execution or otherwise, 


§. Appalaswami and after him his son 


respondent No. 1 have continued in undis- 
By the 
date of the suit, they had been in possas- 
sion for over 15 years,a period sufficiently 
long to give them a prescriptive title 
under Art. 144, Lim, Act, against K. 
Appalanarasayya or anyone claiming 
under him, or indeed against all the 
world, Tae plaintiff derives his title to the 
suit house from K. Appalanarasayya. He 
had advanced money on a mortgage of the 
house to the latter. On that morigage 
the plaintiff instituted a suit and obtained 
a decree. Ino execution the plaintiff himə 
self purchased the house on September 6, 
1929 and a sale certificate was issued to 
Resisted in 
obtaining pissession by defendant No.1, 
he filed’ an application to remove the 
obstruction, but the application was dis- 
miesed. ‘Within one year of this adverse 
ordar, the plaintiff instituted the present - 
suit to set aside the order, and to recover 
possession of the house. The claim is 
resisted by defendant No. I, on the ground 
that the appellant's title assuming he had 
a good title has been lost by adverse 
possession. Sseing that on the tindings 
of the Uourts below respondent No. 1 and 
his father have been in e@ontinnous and 
exclusive adverse possession of tne prop- 
erty, the appellant would prima facie be 
barred. Acting oa this view the Courts 
below have dismissed the suit, overruling 
a contention of the appellant advanced 
with the object of getting over the- bar of 
limitation, oe 7 
--To appreciate that’ contention a few 
facts are necessary.’ In 1922 there was a 
Towa Survey of Vizagapatam and its 
suburbs, in one of which, namely, Alli- 
puram; we have said that the suit ‘house 
is situate, The site of ‘the house was 
demarcated as No, 967 belonging to K. 
Appalanarasayya, who as we have already 


-to the later “period. The order 
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mentioned, had purchased the property in 
Court auction in 1916, and had accordingly 
a perfectly good title at the time. This 
Survey number as well as certain others 
formed the subject-matter of a survey 
dispute, ss shown by the order dated 
November 29, 1922 of the appellate survey 
authority in land complaint Appeal No. 126- 
F. B. It may at this stage be mentioned 
thatthe survey was conducted under the 
provisions of the Survey and Boundaries 
Act (IV of 1897). It is found from the 
the appellate order aforesaid that the 
appellant was one Mantri Lakshminara- 
simham. There were four respondents and 
two of them were K. Appalanarasayya and 
S. Appalaswami. It looks as if Survey 
No, 967 was claimed by the appellant as 
against K, Appalanarasayya and it does 
not appear that there was any dispute 
between K. Appalanarasayya and S. Appa- 
laswaml inter se as régards the suit house. 
The former produced his sale certificate 
of 1920, and on its strength he was recoge 
nized as ihe owner, and registered as 
such. The latter whose adverse possession 
was at the time only six’ years old could 
not with any chance of ‘success object to 
the title of the former sand for that reason 
apparently, acquiesced “in the decision 
without raising any | objection then or 


thereafter either within. ithe time limited by 


e. 1s ofthe Act or even afterwards, The 
survey order accordingiy became final 
under s. 12 (3) and’ conclusive under’, lä. 
_ It is contended for the appellant that 
the survey decision by reason of its statutory 
attributes -has the effect of dissipating 
and putting an end to the prior title if 
any, in the unsuccessful party, inclusive of 
such growing but immature right arising 
out’ of a possession ior less than the statu- 
tory period. There can be no doubt, that 
such a possession is not to be treated as 
carrying no legs] consequence, as the law 


invests the possessor with certain limited 


rigbts not only as against a stranger but 
even against the true owner. On the argu- 
ment of the appellant the. period of adverse 
possession prior to the order must be ignor- 
éd” altogether, and isnot to be tacked on 
of ihe 
survey authority, it is urged, has the effect 
in law of interrupting the continuity of 
the pesséssion, and creating or recognizing 
on its date a complete title, which can 
chly be’ displaced by a fresh ` period of 
adverse poseession for the statutory period 
to be. counted from tke date of ‘the order. 
This is a question on which there has been 
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a divergence of judicial opinion dué to 
a decision of a Division Bench in Azhaga- 
perumal Pillai v: Rasa Pillai (1) which 
strikes a note, it seems to us,- different to 
that involved or expressed ir the other 
cases of this. Oourt including the Full 
Bench decision -in Muthirulandi Poosart 
v. Sethurama Iyer (2). We shall revert to 
this question a little later. oe 

It is to be observed that the finality attach. 

ed by.s. 12 (3) of the Act to a survey 
Officer’s decision, is a finality only for the. 
purposes of: the survey operations, and 
the survey records compiled as a result of 
those operations, It has no further efficacy 
and does not affect. title in, particular, vede 
Chinna Venkatrayudu v. Ramamurtht (3). 
But the provisions of s. 13 have a more far- 
reaching effect atid it is settled that if a 
case fell within the section, and the suit 
contemplated by itis not instituted. within 
the time limited, the survey order becomes 
decisive of even a question of title. But to 
have this consequence it must be clearly 
shown . that the conditions of the section 
have been fully satisfied: In the present 
case we are of opinion that they are satis 
fied. Section 13 is as follows: 

: “Any .party to. a boundary dispute before the 
survey officer, and any party to an appeal preferred 
under s, 12 or to whom notice of such appeal is 
given, and any person claiming under any - such 
party, deeming himself aggrieved by the order- of 
the survey officer or by the decision of the appel- 
late autbority, as the case may -be, may, subject to 
the provisions of Parts II and II, Lim. Ast, 
1877, institute, within the period of one year from 
the date of such order or decision, a ‘suit to estab- 
lish the right which he- claims in respect ‘of. the 
boundary of the property surveyed: Provided that, 
subject to. the result of such suit, if any, such order 
or decision shall be conclusive’ as between the par- 
ties to the dispute or to the appeal, including thess 
to whom notice of such appeal has been given-and 
those claiming under such parties or any of ‘them; j 
` The section makes it obligatory on the 


. fcllowing descriptions of perscns who deem 


themselves aggrieved by the order, to insti- 
tute a suit within the period of one year to 
establish their claim on pain of being for 
ever precluded frcm agitating 1t by suitor 
otherwise. They are: (2) å party to a bouns 
dary dispute, (ii) a party to an appeal pree 
ferred under s. 12, and (iii) a person though 
not impleaded as a party to the appeal has 
yet nad notice of the appeal served on him. 


1) 62 M LJ 399; .138 Ind, Cas. 362; A I R1932 
wd $10 (2); (1932) M W N 158; 35 L W 3&8; Ind. Rui, 
1932) Mad, 5t5. . - a : , 
; o i M 425; 50 Ind, Cas. 43; A IR 1919 Mad. 179; 
36M LJ 356;9 L W 323; 25 ML T 293; (1919) M W 
N 226(F D). 

(3) 4 M340: 61 Ind. Cas. 986; A I R 192) Mad. 63; 
40M LI l; L2 MW N07, 13 LW 45L - : 
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The effect of the section is to treat 
Glass (iit) as on the same footing as class (ii), 
as Service of the notice- of appeal makes 
them in fact, though not in form, parties to 
the appeal. If we refer to-s;:12, it is clear 
that a right of appeal is conferred on a 
registered holder the boundaries of whose 
holdings are affected by the-order of the 
survey Officer. Ifthe boundary is before 
. the officer, the order settling the dispute is 
made conclusive as between the disputants 
by force of s, 13 unless challenged by suit. 
Even where no dispute had been brought up 
before the officer, and the officer had merely 
directed the boundary to belaid down as 
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latent at least in character as between the : 
respondents though it did not come up ina 
practical form before the survey authority. 
Even apart from this consideration it seems 


to us that we shall not be warranted in 


applying the rule of res judicata to the . 
decision of a survey authority under the 


. Act especially after the pronouncement on 


the point by the Privy Council in Radka- 
krishna Iyer v. Sundaraswamier (4) where - 
their Lordships cited with approval the . 
following passage in the judgment of the 


: High Oourt, namely: : 


“The answer is that the gensral doctrine of rea 
judicata is not in question, but the application of 
the special rule stated in s. 52 (3), Estates Lard- 

ot . 3 p 


pointed-out-by the registered holder or his” Aet 


agent, a right of appeal is given to a neigh. 
bouring holder on the issue of the notifica- 
tion contemplated by s, 11. (4), In this case, 
notice is directed by s.12(1) (c) to issue 
“to all registéred holders, the boundaries of 
whose . holdings may be affected by the 
proceedings in appeal.” Both classes of per- 
sons, namely, those originally impleaded by 
the appellant, and those others to whom 
notice is issued by. reason of the:fact that 
the boundaries of their holdings may be 
affected by the result of the appeal are 
bound by the order passed by ‘the appellate 
- authority.. This is the language of 5,13. | 


_In the present case, both K. Appalae - 


narasayya and S. Appalaswami were made 
‘parties to the appeal at the outset and: we 
must presume that notice went tothe latter 
in the appeal, and he was aware of the pro- 


ceedings when they -went on, and of the ' 


result after they ended. It-is clear that the 
interests of these two individuals conflicted, 
as Appalaswami was holding possession 
adversely to K. Appalanarasayya though it 
is equally clear that no actual conflict or 
dispute between them was brought up for 
determination by the appellate authority, 
On the contrary it is the claim of the appal- 
lant alone who apparently set up a right as 


against K. Appalanarasayya or perhaps even - 


against all the respondents asa body, that 
was determined bythe order. If the rule of 
res judicata as between co-defendants, is to 
be applied, we should be inclined to hold 
-that the order in question cannot be taken 
to have conclusively determined the quea- 
tion of title as between the two respondents, 


namely, K. Appalanarasayya and8, Appala- - 


swami as the adjudication on the point was 
not necessary for giving relief to the appel- 
lant. None of the respondents had a casa 


which can be said to have been common to. 


-him and the appellant, so that the decision 
-eculd be. said to have settled a dispute 


The language of the section hag therefore 
to be construed without reference to the 
body of rules evolved in relation to the ` 


doctrine’ of res judicata as applied to the. - 


decision of a Civil Oourt. ` -From this stande — 
point itis only necessary to enquire whee 


‘ther K. Appalanarasayya and-S. Appas 


laswami wera parties tothe appeal within 
s. 13, and not whether there was any ` 
active contest between them. Once it is 
shown, asit has been shown in this case, 


‘that 8. Appalaswami was a party, tha - 


order is conclusive against him even thouga 
he had not. actively resisted K. Appala- . 
narasayya's claim., Thereis no hardship or 
injustice involved in this view being ač . 
cepted. For itis dificult toimagine that a.. 
person being a party-to the appeal and noi 
realizing the nature or the consequence of . 
a decision, if it- went against him, Ifin ' 
spite of this: knowledge, he chooses to keep 
quiet without questioning it by suit, he 
must take a consequence for which he alone : 
is responsible. i 

It therefore becomes necessary to decide 
for the disposal of this second appeal the ' 
question to which. we have adverted above, 
Tt will be enough to refer to three decisions 
of this Court to indicate the reason which 
has prompted us to refer the consideration 
of the question to a Full Bench. We may 
at once say that our inclination is to inter- 
pret the Full Bsnch decision in Muthie 
rulandi Poozari v. S:thurama Iyer (2} in 
favour of the appellant, that is to say in 
support of the view that the adverse posses- 
sion of the unsuccessful claimant during 
the period anterior tothe decision of the 
survey authority is to be ignored as of no 
legal consequence. In the case before the 


(4) 45 M 475; 74 Ind. Oas. 584; A I R 1922P O 257; 
49 I A211; 36 O L J 450; 16 L W 1831 ML T 
31:43 M L J 323; 270 WN 1; 20 A LJ 937 
(P 


Q). 
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Full Bench, the plaintiffs whose title to the 
property in dispute had been established 
by a decree of the Civil Court in 1900 con- 
tinued in undisturbed porsession till 1913 
" when on account of the defendants attempt» 
` ing to interfere with their possession they 
instituted the suit for an injunction against 
tLem.- It appeared that scme time between 
1904 arid 1906 in tke course of a survey 
ecnducted uncer the Act, the survey officer 
had pessed an corder demarcating the land 
as belonging to the defendant's father in 
„spite of the plaintiff's opposition. 
bspdssession of the property however cons 
„tinued with the plaintifs undisturbed’ by 
‘the defendants notwithstandibg the survey 
“Sorder. The District Judge reversed the 
‘judgment cf the District Munsif who bad 
decided in favour of the defendants and 
held, following Krishnamma v, Acharyya (5) 
that the plaintiffs were entitled to succeed 
as the demarcation of:boundsaries by the 
survey officer did not interfere with plaine 
tiffs’ continued enjoyment from even before 
the date of the order, A second appeal was. 
preferred and came before Phillips and 
Seshagiri Ayyar, JJ., who considered it 
necessary to refer the following question to 
the Full Bench; viz: 

“When a plaintiff's claim has been disallowed 
under the Survey and Boundaries Act IV of 1897, but 
he has béen in possession of the property, does the 


decision of the survey officer operate as res judicata 
in a subsequent suit for possession.” j 


This reference was rendered necessary 
as in the view of the referring Judges the 
decision in Krishnamma v. Acharya (5) was 
felt to be of doubtful authority. In his order 
cf reference, Phillips, J., expressed his in- 
ability to accept the contention based on 
this decisicn that the plaintiffs’ title could 
be supported onthe strength of their ade 
verse possession. If their possession both 
prior and subsequent to the survey order 
were taken into account,it was for more 
than the. required duration, and the argu- 
ment would have prevailed. But the learned 
Judge was of opinion that such addition was 
not permissible, as the survey officer’s order 
had the effect of interrupting the con- 
tinuity of the possession which the plaintiffs 
had held. The other referring Judge, 
Seshagiri Ayyar, J., appears to have shared 
the same opinion as in any other view it is 
not pcessible to understand his observation 
that the defendants acquired a title to the 
property: on the date of the survey officer's 
demarcation. The italics are ours and the 
words italicized: involve the propositicn 
that tle survey order had the 
: (5) 2 M 306., 


The’ 
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creating a new title requiring to be dis- 
‘placed by a sufficient period of adverse 


possession to commence after its date. 

The question propounded for answer by 
the Full Bench- did not in terms expressly 
refer to the point adverted to above. None 
theless itis clear that the prior possession 
of the unsuccessful party which had cons 
tinued undisturbed even after the order. was 
obviously the ground of the doubt which 
called for solution. The answer was given 
by Wallis; ©, J., on behalf of the Full Bench 
n a somewhat terse statement that the 
order 


“if not reviewed by the appellate authority or ques- 
tioned by suit as provided in the section was con- 
clusive as to the rights of the parties, and nonetheless 
so because the unsuccessful party who was in posses- 
sion at the pate of the order was not subsequently. 
ousted from possession.” ` 


There is no specific mention here of the 
efect of the survey order on the running 
of adverse possession, but it is equally cer- 
tain that there is nothing to suggest a dise 
sent from the opinion of the referring 
Judges. The continuance of the possession - 
in the unsuccessful party was held not to 
affect the conclusiveness of the order against 
him. When the second appeal come again 
before the Division Bench after the return. 
of the answer by the Full Bench, the Court 
reversed the judgment of the Vistrict Judge, 
and negatived the claim’ of the plaintiffs. 
This result could have been arrived at only. 
on the footing that the Full Bench had 
sanctioned the view of the referring Judges, 
viZ. that the survey officer's order brought 
about a break in the continuity of the 
adverse possession which should therefore 
be dated as from the date of the order and 
not earlier. It was in this sence Devadoss, J. 
understood the principle underlying the 
section, as interpreted by the Full Bench, 
and we think there is a great deal of force 
in it as the opposite view would tend to 
detract from the conclusiveness of the order, 
enacted by the section. His judgment was, 
however, upset on appeal under the Letters 
Patent, by a Bench of two Judges, Reilly 
and Ananthakrishna Ayyar, JJ. who took 
a different view cf the ruling, supporting 
themselves by a pronouncement of Rame» 
sam, J. in Kuppuswami v. Venkataswami 
(6) and also by an unrep-rted decision of 
Benson and Krishnaswami Agyar, JJ. in 
8. A. No, 1102 of 1900, They observed : 

“Neither the decision of the survy officer, nor the 
planting of stones in accordance with it in proceed- 
ings under the Act ipso facto dispossesses any party, 
nor could it make a legal break in existing possession 


(6) 16 L W 99; 70 Ind. Oas. 672; A IR 1923 Mad. 29; 
3iMLT 62, ` l 


ay 


i 
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s0 as to render ireffective for purposes of limitation | 


any adverse possession running at its date.” 

To cur mind it-appears, if we my -say 
so with respect, that this expression of: 
opinion is contrary to the view of the Full 
Bench, whatever merit there may be in 
the reason adduced by tLe Court, namely 
that it would be very extraordinary if the 
survey officer's decision could have an 
effect denied to the decision of a Civil Court 
asin Subbayya Pandaram v. Mohammad Mus- 
tapha Maracayar (7) and Singararelu Muda- 
liar v. Chockalinga Mudaliar (8), In a later 
decision reported in Hamamurthi v Nara- 
yana Gajapati Raju (9), the view which pre- 
vailed in Azhagaperumal Pillai v. Rasa 
Pillai (1), was not accepted. The matter 
first came before: Spencer, J. sitting as a 
single Judge in Séeond Appeal, from whose 
decision a Letters Patent Appeal was pre- 
ferred which came up before a Division 
Bench composed of Waller and Pardalai, JJ. 
who differed. The main question on which 
the difference of opinion arose was as to 
what should be considered as a boundary 
dispute within the meaning of the Act, 
With reference to the point now under 
consideration after referring to the Full 
Bench decision, Waller, J., expressed him- 
self emphatically as follows : see 

“The referring Judges in that case were definitely 
of opinion that the decision of the survey officer 


made a break in the adverse possession and that the 
period before the decision could not be tacked on 


to the period after it, so as to make the adverse 


possession continuous. And the Ful) Bench did not 
dissent from their opinion.” E 

' Pandalai, J. favoured the other view, 
accepted in Azhagaperumal Pillai y. Rasa 
Pillai (1), holding that a survay officer's 
decision as to boundary does not have the 


legal effect of terminating the possession 


of the man who was in possession or of 
breaking the running of his possession for 
purposes of limitation. On a reference to a 
third Judge, Wallace, J.. endorsed the 
opinion of Waller, J.in preference to that 
of Pandalai, J. and animadverted on ‘the 
contrary decision ‘of thes Division Bench, 
as not in accordance with the effect of 
ce Full Bench roling which, according to 
im ‘ Ls ‘ 
` “held that the decision of a survey officer is a 
(7) 46M 751; 74 Ind Oaz. 492; AI R°1923P O 175; 
501 A 295; 21 A L J 730;45M L J 588; 25 Bom. LR 
1275; 18 L W 903; (1424) M W N 65; 280 W N 493; 
2 Pat, L R 104; 33 ML T 285; 40 0 L J20 


(P'O). SO i 
(8) 48M 525: 70 Ind, Cas, 994; A I R1923 Mad. 
£6; 45 M L J 737; 16 LW 514; $1 ML T 298; (1922) M 
7 PD +a + 


' (9) 56 M 366; 141 Ind. Cas, 307;A IR 1933 Mad. 
279; 64 M L J'361; 36L W 847; Ind. Rul. (1933) Mad. 
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decision that the successful party is in possessions 


$29 


even though the unsuccessful party was really in 


possession, and that the decision estops the unguc-, yj): 


ee 


cessful party from urging later on that he WAS IDE af: 


? 


possession.’ 


An attempt at reconciliation of the con Hal 
by Wadse*& 
worth, J. in Tallapragada Achutharamaya - 


flicting views has been made 


v. Ayyagari Soorappayya (10), in which he 
has also endeavoured: to support the deci- 
sion. in Azhagaperumal Pillai v. Rasa 
Pillai (1), by suggesting that the survey 
officer in that case had not determined any 
question of possession. According to the 
learned Judge, the survey officer's decision 
can be regarded as. final only to the extent 
to which it purports to decide. the rights of 
the parties, the governing factor . being. the 
actual decision. On this view it will be 
necessary in every case to enquire. whether 
the decision of the survey officer was based 
on possession or on title. If itis based on 
an adverse finding against the title of the 
unsuccessful party on a mere consideration 
of the documentary evidence of ownership, 
that finding should not according .to the 
learned Judge, stand in the way of his 


_ adding up his possession anterior as well 


as posterior, so aS to make up the period 
required by the Lim, Act, for a prescriptive 
title. -With very great respect, we feel 
that the survey officer is not called upon 
to give an express decision on either title 
or possession. The Court is merely called 
upon to interpret the conclusiveness 
attributed to a demarcation of boundary 
by an officer charged with the duty of 


‘deciding a question of boundary only. An 


analysis of the. basis of his decision, 
Jeading .to a difference in the effect of the 
decision on the rights of the parties does 
not appear to be warranted by anything 
in the language of thé section. We regret 
to say that we are not convinced of the 
correctness of the reasoning either on 
which the learned Judge has supported the 
decision in Azhagaperumal Pillai v. Rasa 
Pillai (1), as nt being really inconsistent 
with the Full Beach. ruling, However that 
may be, we think that .the time has arrived 
for the conflict of opinion, noticed above 
being resolved by a reference to the Full 
Bench of the following question: , 

“Whether the order of a survey officer 
under s. ll, or of the appellate authority 
under s. 12, Mad. Act IV..of 1897: has the 
effect of causing a break ..as,.on the 
date of the order, inthe continuity of 


(10) (1938) 2M LJ 894; 180 Ind. Cas, 543; AIR: 


1939)Mad.61; (1938) MW N 1066; 48 L W 595; 11 R 
M719. =, &* 4 iat : aota 


' 
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‘the adverse possession held by the unsuccess- 
ful party, soas to preclude his making use 
-of the period of his prior possession to 
_ spake up the period of twelve years requir- 
-ed by the Lim. Act‘to perfect a title by 
adverse pcssession." — i . 


i Mr. B. V, Ramanarasu, for the Appel- 
ant. ; . 

Mr. IY, Suryanarayana, for the Respon- 
dents. 


OPINION 


Leach, C. J.—A person named Kanti- 
mshanti Appalanarasayya obtained a 
decree against one Sekharamantri Appala- 
swami and in executicn of that decree 


attached immovable property belonging to. 


the latter in Allipuram, a suburb of Vizaga- 
patam. The property:was sold at a Court- 
auction on January 7,-1916 and the decree- 
‘holder became the purchaser, the sale 
certificate being issued to him on July 2, 
1920. Appalanarasayya took no steps to 
gain possession of the property which 
remained with the judgmentedebtor. In the 
year 1922 a re-survey of all the properties 
lying within the boiindaries of Vizaga- 
patam took place. The property which 
was the subject of thé. Court-auction was 
registered as Survey No. 967, Notwithstand- 
ing that Appalanarasayya had made no 
attem pt to obtain possession of this property 
he claimed it as his,’ and although the 
survey officer's order hss not been produced 


it would appear that he was registered as. 


the owner and that Appalaswami as the 
owner of an adjoining area marked as Survey 
No. 899% The Court has been given to 
understand that before’ the sale Appala- 
swami-was the owner of both the arreas. 
The survey officer’s order was passed under 
the provisions of s. 11, Mad. Survey and 
Boundaries Act, 1897, An appeal from the 
order was preferred under the provisions 
of s..12 of the Act and the appellate autho- 
rity passed an order in these terms: ` ` 

“The complaint in respect of S. Nos. 967 and 999 
relate to wrong registration and as such does not 


fall within the scope ‘of the Boundary Disputes 


Actof IV 1897. The present registry i 
‘of Kantimahanti wt er ro 


nti Appalanarasayya and Sek 
Mahanti Appalaswami respectively Heer e 


It is common ground that there was 
no dispute as to the boundaries of‘ the 
respective properties. The only dispute 
‘was whether Appalanarasayya or Appala- 
swamis náme should be registered as the 
owner of.. S.No. 967. In 1926 Appalana- 
-Tasayy& mortgaged S.No. 967 to the appel- 
lant in the appeal out of which this reference 
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arises. The appellant filed O. 9.-No, 299 
of 1927 of the Court of the District Munsif , 


‘a8 this case is concerned, 


e i ” 
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of Vizagapatam to enforce his mortgage. 
He obtained a decree and the property 
was sold by the Court on July 6, 1929, 


the purchaser being the appellant to 
whom a sale certificate was granted: on. 


October 10, 1929. Appalaswami, who was 
in possession and had remained in posses: 


sion .throughout, refused “to deliver the. 


property to the appellant and Appalaswami’s 
possession having been established the appel- 
lant’s. application was dismissed, Within 
one year of the order of dismissal the 
appellant instituted the present suit in . the. 
Court’ of the District Munsif of Vizaga- 
patam for a decree.for possession. At the 
date of the suit Appalaswami had been in 
adverse possession of the.. property continu- 
ously -for fifteen years, unless“ the orders 
passed under the -Mad,. Survey and 
Boundaries Act, 1897 operated to create in 


law ā break. The District Munsif dismiss- - 


ed the suit holding that the erders passed in 
the survey proceedings did not disturb the 
continuity of Appalaswami’s pcssession. On 
appeal the Subordinate Judge concurred in 
this decision. A second appeal was then filed 
to this Court and came before Krishnaswami 
Ayyangar and Somayya, JJ. In. view. of 
the conflict. which exists in the authorities 
the learned Judges have referred the follow- 
ing question to a Full Bench: . we 
. “Whether the order of a survey officer under 
s. 1l, or of the appellate authority under s. 132, 
Mad. Act 1V of 1897 has the effect of causing a 
break as on the date of the order, in the continuity 
of the advere possession, held by the unsuccessful 
‘party, so as'to preclude his making use of the period 
of his prior possession to make up the period of 
twelve years required by the Lim. Act to perfect a 
title by adveree possession?” ae 

‘This Bench has been constituted to answer 
the question. Before turning to the authori- 
ties it is necessary to examine in some detail 
the provisions of the Mad. Survey and 
Boundaries Act, 1897. That Act has been 
replaced by. the Mad. Survey and Bound- 
aries Act, 1923, but as the survey proceedings 
took place under the old Act regard can 


only be had to the provisions of the former - 


Act, I may in passing mention that so far 
there is no 
material difference between the two Acts. 


‘The Act of 1897 was an Act relating’ to 


survey of lands and settlement of boundary 
disputes and its provisions can only have 
application: to: such matters. Section. 11 


‘(1) provided that if, at the time of survey, , 
. &: boundary was undisputed the survey officer 


might order that the boundary should: be 


} 


e 


i> 
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the registered holder was not present, or 
if the boundary was disputed, the survey 
officer should order it-t be laid down, as 
nearly as might be, in ‘accordance with the 
c Village records, or as ascertained from the 
village officers and from such other evi- 
dence as the survey officers: might be 
able to procure. Sub-section (3) ‘said that 
the order passed by the-survey officer in the 
case of: any dispute under subs, (2) should 
be recorded in writing and the ‘purport 
, thereof communicated forth with tothe parties 
to the dispute a copy of the order being 
furnished tothem on their application and 
at their cost. Sub-section (4)said that when 
the survey of a.village or other défined local 
area forming part of the land under survey 
had been completéd in accordance with ‘the 
orders passed under: gubess. (1), (2) and (3), 
the survey officer should notify the fact 
a8 Soon as practicable thereafter.’ Ssction 12 
provided ‘for appeals against orders under 
8.11. Subeseciion (3) of that section said 
that the order of the survey officer, or, in 
the event of an appeal being filed, the 
decision of the appellate authority, should be 
_ final, and there should be no further appeal 
from such decision. Buts. 13 allowed ‘the 
matter to be carried further by. ‘a suit. It 
said that any party to a boundary dispute 
before the survey officer, and any party to 
an appeal preferred under s 12 or to 
whom notice of such appeal was given, and 
any person claiming under any such party, 
who deemed himself aggrieved by the 
order of the survey officer or by the dscision 
of the appellate authority, as thécase might 
be, might, subject to the provisions of 
the Lim. Act, insiitute within “a period of 
- one year from the date of such order or 
decision, a suit to establish the: right which 
he claimed ‘in respect of the boundary ‘of 
the property surveyed,” provided 
subject to the result of the suit, if any, the 
order or decision should be conclusive. To 
this section’ was “added an expl.nation io 
these words; f po y 
- “Where parties litigate bona fide in respect of 
- boundaries of property. claimed in common. for 
themselves and others, all persons interested in 
guch boundary dispute shall, for the purpose of 
this section, be deemed to claim under the parties 
‘so litigating.” @ tie : po 
T::ere was no provision in the Act for the 
decision of any question of title uin!ess-it was 
in respect of land involved in a boundary 
-dispute. If there was a. boundary ‘dispute 
c the Act provided the machinery-for its settle- 
ment and the survey officer’s order. demare 
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laid down as pointed out by the registered 
‘holder or his agent. Sub-s. (2) said’ that if 


that, - 
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cating the boundaries was final subject ‘to 
an appeal under s, 12 or to the decision in 
a suit under s. 13. Whenit was a matter of 
a boundary dispute the sirvey officer had to 
decide where the boundary should lie and 
if he decided that the piece of landin dise 
pute fell within the boundary of one of 
the opposing parties his order-did affect the 
title to that particular pieeé of land. Where 
there was no boundary dispute, but in- 
making the survey the survey officer found 
that two persons were claiming title to the “ 
same holding, he would for the purposes 
of the register have to decide whose name 
should be inserted therein as the owner, but 
this in’ itself did not mean that the Act 
emp wered the survey officer, or the appel- © 
late authority to decide who was in law. 
entitled to the property undersurvey, I can. . 
find no provision in the Act which can bo © 
read as op3rating in such circumstances to . 
prevent 4, when B had‘been ragistered as. 
the owner of a holding, from instituting a 
suit in a Court of competeat jarisdicsion to- 
establish his title as the true owner. ao 


In Kupouswami v. Venkataswami (6), 
Coutts-Trotter and, Ramesim, JJ. held that 
where the survey. officar had found that 
the plaintiffs were in possession and no 
suit had been filed under s. 13 of the Act 
of 1897 the ‘plaintiffs were entitled to a 
decree for possession, even though the defens 
dants hid as a matter of fact been in posses- 
sion for over the statutory period of twelve 
yeara part of which was before and the re- 
mainder was subsequent to the decision of 
thesurvey officer, OCoutts-Trotter, J. had no 
doubt that the survey officer's order was’ 
wrong but he considered that the case was 
governed by the decision of the Full Banch- 
of this Court in Muthammal v. Secretary of 
State (11). Iam unable to share the opinion 
that the Fall Bench decision had applica- 
tion, In the Fall Bench casa Wallis, ©. J. 
and Ayling and Seshagiri Ayyar, JJ. applied 
the doctrine of res judicata in these cir 
cumstances, A boundary settlement officer 
had decided under the Boundaries Act of 
1860 that certain land did noi fall within 
the boundaries of à mitta and had never 
formed part of the mitia. No suit was 
brought by the mittadar tə contest this 
finding under s. 25 of the Act. Tne Full 
Bench considered that the ground of, the 
decision as well as the actual decision 
was res judicata in a subsequent suit 
instituted by the.mittadar to recover the 


(11) 39 M -1202; 26 Ind, Oas. 817; ‘A I R’ 1915 Mad: 
106;.27 M L J 599; 16 M LT432(F B)“ °°: os. 
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lands as having formed part of the mitta 
or in the alternative for a deduction of 
the peshkush of the mitta. This dispute 
can ouly be regarded as a boundary diss 
pute and the decision of the Full Bench 
is not in’ point in the present case, -nor 
was it, in point in Kuppuswami v. Venkata- 
swamt (6). ‘The Privy Councilin Radha 
Krishna Iyer v. Sundaraswamier (4) beld 
in a case arising out of the Mad. Estates 
Land ‘Act of 1908 that-the doctrine of res 
judicata did not apply toa suit under that 
Act, See the Board recognized that a 
statute might embody a special rule which 
operated as a bar to the same question 
being re-agitated in subsequent proceed» 


ings, and some day Muthammal v. Secretary. 


of State (11) may have to be reconsidered 
in the light of tbe ruling of the Privy 
Council in. the case under the Mad. 
Estates Land Act, but it is not necessary 
to dwell on the question here. Before 
leaving Kuppusami v. Venkataswami (6) I 
may mention that in his judgment in that 
case Ramesam, J. indicated that in his 
opinion the decision in Muthirulandt Poosart 


v. Sethurama Iyer (2) to which I shall next. 


refer did not prevent a plea of adverse 
pessession being raised subsequent to the 
decision of the survey officer. 

‘In Muthirulandt Poosari v. Sethurama 
Iyer (2) Wallis, ©. J., -and Ayling and 
Kumaraswami Sastri, JJ. held that an 
order passed by a survey officer under s, 11 
of the Act of 1897 on a dispute aricing 
between two parties with regard to the 
boundary of a certain property was con- 
clusive as to the rights of the parties if 
not set aside either on appeal or by a 
suit brought within one year, and it was 
nonetheless so, because the unsuccessful 
party who was in possession on the date 
of the order’was not subsequently ousted 
from possession. The dispute merely relat- 


ed to-the boundary of the two holdings . 


and therefore fell within the four corners 
of the Act. The statement that the decision 
was nonetheless conclusive as to the 
rights of the parties, because the unsuc- 
cessful party who was in possession at the 
date of the order was not ‘subsequently 
ousted from possession carried the deci- 
sion no further. The Oourt was not 
considering whether one of the parties 
had obtained a title to an area by adverse 
possession. 

In my opinion the correct view .of' the 
scope of the Act was taken by Reilly and 
Ananthakrishna Ayyar, JJ., in 


mal Pillai v. Rasa Pillat. (1). There it 
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was said that the decision of a survey 
officer for the planting -of stones for the « 
demarcation of the boundary does not ipso 
facto dispossess any party, nor make any 
legal break in existing possession so as to 
render ineffective for purposes of limitation 
any adverse possession runnirg at the date | 
of the decision.. In that case it was argued © 
that the judgment in Muthiruland: Poosart 
v. Sethurama Iyer (2) ran contrary, but 
this argument was rejected by the learned 
Judges and the opinion of Ramesam, J. in 
Kuppuswami v. Venkataswami (6) was 
accepted as supporting their decision, 
There are two cases which conflict wit 
the decision in Azhagaperumal Pillai v.. 
Rasa Pillai (1). The first is Ramamurti 
v. Narayana Gajapati Raju (9) and the 
second is Seetharamaraju v. Narayanaraju 
(12). In the first case in the course of a 
survey, a dispute arose whether a certain 
field lying wholly within the boundaries 
of a zamindari should be demarcated as 
an inam or as part of the ryoti land of 
the zamindari. The zamindar claimed the 
land as. ryoti land and the inamdar as 
his mirast inam. The survey officer dem- 
arcated the land as mirasi inam, and his 
decisicn was upheld on appeal. The zamin- 
dar did not file a suit under s. 13 of the ` 
Act but in a suit brought subsequently by 
the inamdar against the zamindar the 
question of tithe was raised. The appeal 
was heard by Waller and Krishnan 
Pandalai, JJ. Waller, J. was of the opinion 
that the dispute was a boundary dispute 
within the meaning of the Act, that the 
survey officer had jurisdiction to decide the 
dispute and that asthe zamindar did not 
file a suit within a year under s. 13 to get 
the decision get aside it had conclusively 
decided that the land was Gcvt. service - 
inam and not part of the zamindart, 
Pandalai, J. held that the Act did not 
preclude the institution of the suit. He 


abserved : . 
“In my opinion when two people dispute title to 
an ascertained and definite piece of land or to sub- 
ordinate interests therein, the dispute cannot in 
any proper sense be described as a boundary dis 
pute though asa result of the disputed title being 
settled, the boundaries of the property of one or 
other of the disputants may be accordingly shifted, 
.If there was a real boundary dispute I can under- 
stand that a question of title depending golely on 
the boundary may become concluded as a necessary 
logical consequence but not by virtue of the Act. 
But if there was no such dispute, if cannot be 
inferentially introduced into a dispute about title 
and then held to be inferentially decided under 
the Act so that the question of title ‘becomes gon- 


(12) 40 L W 536; 152 Ind. Cas. 462; AI R 1934 Mad. 
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eluded by a further inference. There was, in-- my 

opinion, no boundary dispute in. the proper sense 

before the Assistant Superintendent of Survey, and 

his order, Exs. G and 23, being one on a matter 

beyond his jurisdiction could not become con- 

rere under the Mad. Survey and Boundaries 
et t 


As the result of tbe disagreement the 
appeal was referred to a third Judge, 
Wallace, J., who agreed with Waller; Jd. 
Wallace, J. refused to accept the argument 
that there could not be a boundary dispute 
unless there was a dispute between two 
estates or between Govt. and an estate 
regarding the physical boundary of some 
piece of land contiguous to both, that is a 
dispute as to "when, where and how” the 
boundary between both .should run, but 
that if the dispute involved on one side 
or the other the whole of the contestant’s 
property there cculd not be any boundary 
dispute, because the boundary of the dise 
puted portion was not itself in dispute. 
The learned Judge said that he could 
see no principle in such @ conteniion. I 
cannot agree, In my opinion the judg- 
ments of Wallace und Waller, JJ. are 
contrary to the scheme and the provisions 
of the Act. The Act was never intended 
to` vest in the survey officer or in the 
appellate authority power to decide a pure 
question of tithe when the boundaries 
were accepted by both sides, which was the 
case in Ramamurit v. Narapana Gajapati 
Raju (9). The: dscision in Seetharamaraju 
v. Narayanaraju (12) was given by Butler, J, 
who followed Ramamurtt v, Narayana 
Gajapati Raju (9). These two cases there- 
fore stand or fall together. 


The only other case which calls for men- 
tion is Tallapragada Achutharamarya v. 
Ayyagart Soorappayya (10), There, Wads- 
worth, J. endeavoured toreconcile the two 
conflicting views but I consider that they 
are too divergent for reconciliation. The 
learned Judge read the judgment of the 
Full Bench in- Muthiruldndi Poosari v. 
Sethurama Iyer (2) as- laying. down tke 
Tule that the survey officer's decisien 


‘under s. 11 of the Act of 1897 is conelu- 


sive as to the rights of the parties, but he 
said that it was apparent that the survey 


-officer’s decision could only be final to- the 


extent to which it purported to decide those 


Tights. If the survey officer decided that 


the unsuccessful claimant was .not in pos- 
session, the learned Judge considered that 
it would not be open to the unsuccessful 
claimant to contend that he had: acquired 
a title by adverse pcssession. On the other 


‘hand, if the survey offcer merely on a 
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consideration of the documentary evidence 
of ownership gave an adverse finding 
regarding title Wadsworth, J. saw no 
reason why that finding shouid bar the 
unsuccessful claimant from contending in 


subsequent proceedings that at the time cf 


the survey officer's’ order he had trespassed 
successfully on the land in question and 
that his unlawful possession continued and 
was openly hostile to ‘the real owner, 
taking into consideration possession before 
and after the survey officer's order. The 
governing factor was what the survey 
officer actually decided; the unsuccessful 
claimant could not go behind that. I have 
already indicated what my reading of the 
Act is and I cannot regard thess statements 
of Wadsworth, J. as embodying ‘a correct 
interpretation of the law. 


The answer which I give to the refer- 
ence is that an order of the survey officer 
under s. 11, or of the appellate authority 
under s. 12 of the Act, in itself bad not 
the effect of causing a break in the con- 
tinuity of the adverse possession held by 
the unsuccessful pariy so as to preclude 
his making use of the period of his prior 
possession to make up the period of 12 years 
required by the ‘Lim. Act to complete 
his title. Ifthe unsuccessful party remain- 
ed in adverse possession of the disputed 
area for over 12 years his title was good 
irrespective of any order passed under the 
Act. As my learned brothers are in agree 
ment with me: the majority decision in 
Ramamurti v. Narayana Gajapati Raju (9) 
and. the decision of Butler, J. in Seetha- 
ramaraju V. Narayanaraju (12) must be 
overruled. It follows that the observations 
of Wadsworth, J. in Tallapragada Achu- 
tharamayya v. Ayyagart Soorappayya (10) 
which are in conflict with the answer given 
to the reference should also be disregarded. 
The ‘costs of the reference will be made 
costs In the appeal. ; 


Krishnaswami Ayyangar, J—After 


-the fuller and more elaborate .discussion 


of the question before the Bench as now 
constituted I feel that the. opinion ex pressed 

my Lord is the . better and sounder 
one. In the order of reference I had 
expressed an inclination in favour of the 
other view which on further consideration, 
I agree, is. not maintainable on general 
principles no less -than on tke language of 
the statute; It is difficult to support a 
view of the law which attributes to the 


‘decision of a survey authority, a. higher 
‘efficacy than that which is annexed to the 
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decision of a Civil Court of competent 
jurisdiction as per Subbayya Pan iaram v. 
‘Mohamad Mustapha Maracayor (7). To 
have this consequence, language must he 
‘much more.clear than what we have. I 
may add that my former inclination 
towards the opposite construction was in 
a large measure the outcome of the limi- 
tation imposed on me as a member of a 
Division Bench, bound by the opinions 
expressed by other Benches and the legal 
consequences which might be regarded as 
flowing out of them, I now feelno doubt 
that the correct decision is the one now 
given expression to by my Lord, and I 
have no hesitation in preferring it to the 
other. 


Patanjali Sastri, J.—I agree with the 
judgment of my Lord and have nothing 
matertal to add. 


Final Judgment. 


Krishnaswaml Ayyangar, J.—In view 
‘of the answer given by the Full Bench, this 
second appeal is dismissed with costs of 
respondent No. i 


"N.-B, Appeal dismissed, 
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PROFULLA CHANDRA SANYAL 

" AND OTABBS—PLAINTI PR3—RESPONDENTS 

Grant—Construction—Grantor creating annuity in 
favour of his daughter and her lineal deacendante 
—Some lineal descendants of daughter dying without 
leaving lineal descendantse—Annuity held could be 
claimed by lineal descendants of daughter that might 
be livingShares to be 
per stirpes—Hindu 
—Dayabhaga School. _ : 

A person executed a document creating an aunuity 
in favour of his daughter and her lineal descen- 
dants, which contained a clause providing that none 
but the lineal descendants of the grantee would be 
entitled to have this allcwancs and that the 
daughters and other agnatic relations of the said 
daughter would not be entitled to the allowance. 
Some of the lineal descendants of the daughter who 
enjoyed the annuity themselves died without leaving 
any lineal descendants : 

Held, that it was not the intention of the donor 
that the shares of these persons would lapse and 
revert back to the grantor and his heirs, if the other 
lineal descendants of the original grantee arealive, 
The annuity could be claimed by the lineal descen- 
dants of the original grantee who may be living at 
„any particular timeand the shares amongst them 
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should be calculated on the principle of per stirpes 
and not per capita. er . AE 

The principle of law according to the Dèyabhaga .. 
School is thatifa brother dies leaving another — 
brother who was living jointly with him that would ` 
not -entitle the joint brother to have preferentéover ` 
a separated brother unless the former could be said :: 
to have re-united. 


A. from the appellate decree of the Subs: — 
Judge, Third Court, Mymensiogh, dated _ 
June 28, 1937. ‘i ee i 


Dr. Basak, Messrs, Ramaprosad Mookerjee.. 
and Abdul Quasem, for the Appellants, 


Messrs. Jatindra Mohan Choudhury. ad i 
Gobinda Mohan Roy, for the Respondents. 


B. K. Mukherjea, J.—This appeal is où ` 
behalf of defendants Nos. 2 aad 3 and it 
arises out ofa suit commenced by three 
plaintiffs for recovery of a sum of Rs. 1,763 
odd annas alleged to be due as two-thirds 
share ofcertain annuities payable’for the 
years 1336 to 1342 B. S. under the rerms of 
a deed executed by the predecessor of de 
fendants Nos, 1 to 3. There was. also a 
prayer for declaration of a charge in res- 
pect of the amounts decreed upon the estate - 
left by the grantor. = 

Now, the facts are not disputed. Defend». 
ants Nos. 1 to3 represent the estate of one 
Bhairab Chandra Ohoudhury, who created 
an annuity in favour of his daughter Shiba 
Sundari and her lineal descendants by ‘a- 
document executed on February 7, 1856. 
The material portion of the document stands. 
as follows; “aa 

“You are my daughter and I being pleased very: 
much with you, I wanted to give you some immov-- 
able property for defraying the expenses of your food . 
and clothing but that not being possible now, Iam 
creating this mashohara in your favour fixing asum 
of Rs, 41 and annasodd per month or Rs. 509 -a 
year as your allowance. Inmy absenceyou will be 
entitled to realise this amonnt together with your 


sons, grandsons and other heirs of your body from 
my heirs and successors." ae aoe 


Tnoeu there was a clause providing: that: 
none but the lineal descendants of the. 
grantse would be entitled to have this al- 
lowance and thatthe daughters and other: 
agnatic relations of the said daughter Shiba 
Sundari would not be entitled to the allow- 
ance. [t appears that Shiba Sundari. ene. 
joyed the annuity during her lifetifie and 
she died leaving behind her four sons, to 
wit, Mahendra, Prasanna, Harendra and 
Narendra. Ofthese four sons, Harendra 
died first without leaving any wife or issue 
and Narendra, the fourth brother, is alleg- 
ed to have separated from the other two, 
who continued to live together in common 
mess, Mahendra died next leaving a. widow 
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named Rashmoni. After that Narendra died 
and his son Surendra has been madea pro 
forma defendant in this suit. Prasanna 
died last and his two sons were Bamesh 
and Suresh. Both these brothers are dead. 
Plaintiffs Nos. 1 and 2 are the two sons of 
Suresh and: plaintiff No.3 is the widow of 
Ramesh. The three plaintiffs claim two- 
thirds sare of the annuity as representing 
the line of Prasanna who is alleged to have 
got ‘besides his own one-third share the 
other third share of Mahendra after the 
death’ of the latter. The defence of the 
contesting defendants was that no charge 
was created by the deed and none could be 
declared by the Court. It was contended 


further that the annuity being descandible — 


only to the lineal heirs of the grantee the 
shares of Harendra, Mahendra and Ramesh 
must have lapsed and reverted back to 
the grantor and his-heirs. Inother words, 
the contention was that the plaintiffs were 
entitled to only one-eighth share jn the 
annuity created in favour of Shiba Sundari. 


The trial Court gave the three plaintiffs 
a money decree against -the contesting 
defendants but refused their prayer fcr 
declaration of a charge, On appeal the lower 
Appellate Court was of opinion thai plainte 
iff No. 3 was not a lineal descendant of the 
grantee and wag therefore not entitled to 
have any share in the annuity and conse- 
quently the decree would be in favour of 
plaintiffs Nos.1 and 2alone. The Subor- 
dinate Judge however was of opinion that 
plaintiffs Nos. i and 2 would be enititied.to 


- have twoethirds share of the aunuity claim- 


ed, inasmuch'as the share of Mahendra 
would devolve upon’ Prasanna after the 
death of the former, Prasanna being his un- 
divided brother wnereas. Narendra had al- 
ready separated from him. It is against 
this decision that the present second appeal 
has been preferred, Dr. Basak, who appears 
insupport of the appellants, has raised 
before usa two-fold contention. In the 
first place he has argued that the plaint- 
lffs are not entitled to any relief whatsoever 
Inasmuch as the grant fails altogether after 
the death of Shiba Sundari, the donor bav- 
ing attempted tocreate, after her death, a 
line of succession which is repugnant and 
contrary to Hindu Law. The second argu- 
ment which he has put forward in this, that 
the shares of Harendra, Mahencra ‘and 
Ramesh. must be deemed to hove gone back 
to the grantor.and his héirs and consequent- 
ly the plaintifis Nos, 1 and 2 are not entitled 
to get more than .one-eighth share of the 
amount claimed. ~- =- - =~ © 7 es 
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Now, so far as the first ground is cone 
cerned, it ia not disputed that no such case 
was made in the written statement of the 
contesting defendants ; on the other hand, 
the case mace therein was that the deed 
was a valid and operative one and.on a 
proper construction of its terms no charge 
could be declared and the shares of these 
lineal descendants of the grantee as did 
not leave any lineal descendants behind 
them would go back to, the heirs of the 
grantor, It is also not disputed that this 
point was not raised either in the trial 


’Oourt or in the Court cf Appeal below. Ur. 


Basak however says thathe ia entitled to 
raise this point as & pure point of law in 
second appeal, It appears to me that tlere 
are considerable difficulties in his way. Jt 
transpires from the records that after the 
death of Shiba Sundari her sons did insti- 
tute several suits for the purpose of ree 
covery of this maintenance allowance from 
the predecessors of the defendants. These 
suits culminated in decrees and some of 
them have been made exhibits in this case. 
If, as Dr. Basak contends, the gift failed 
altogether azter the death of Shiba, Sundari, 
it was open to the defendants’ predecessors 
to contend in those suits that no annuity 
was payable to the plaintiffs, As this was 
a ground of defence which was open to the 
defendants but which was not raised, I 
think, the principle of constructive res judi- 
cata can very well be invoked in their 
favour. Mr, Ohowdhury, who appears for 
the zespondents, has further contended bee 
fore us that grants of this description which 
rank in Hindu Law as nibandha or corrody 
do come within the exceptions to the prin- 
cipla enunciated in Tagore v. Tagore (1), 
which were indicated in ths very judgment 
of their Lordships of the Judicial Oommite 
tee. He has argued that nibandhe or core 
rody amounis to creation of what is called 
an incorporeal right and it.is a species of 
property which is recognized in Hindu Law, 
He says therefore that if tha intention of 
the transferor to create a nibandha is appa- 
rent fr.m the deed itself and his clients do 
coms withinthe calegory of persons sought 
to ba benefited by it, they are entitled fo have 
the annuity even though they donot come 
in aa the heirs of the original grantee, In sup- 
port of ibis contention reliance has been plac- 
ed upon a decision of this Court, viz. Jatind- 
ra Mohan Mandal v. Ghanshyam Chowdhury 
(2), The point may Lave some substance 
= W (1872) I-A Sup. Vol. 47; 9 Beng. L R 377;18 W 


(2) 50 O§268;%72 Ind. Cas. 1019; AI R 1923 Oal, 
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in it which I need not decide in the present 
case and [am only referring to this argue 
ment for the purpose of showing that these 
and other answers were available to the 
plaintiffs, if, as -a point of fact, the conteste 
ing defendants had cared to raise this ques- 
tion in the proper place and at the pros 
per time. Another question of fact might 
have to be investigated viz. as to which of 
the descendants of Shiba Sundari were alive 
at the date of the grant, In view of these 
circumstances Ido not think it proper that 
the defendants-appellants should be allowed 
toraise this point for the first time in second 
appeal, | 

The only other point which has beén 
raised by Dr. Basak relates to the share 
of the plaintiffs. Now, as the deed states, 
none who is not a lineal descendant can 
have any interest in the aunuity, Neither 
Rashmoni, the widow of Mahendra, nor 
Satadalbasini, the widow of Ramesh, can 
therefore lay any claim to this allowance. 
The question therefore arises as to whom 
would the shares go if some of the lineal 
descendants of the grantee who enjoyed the 
annuity themselves died without leaving 
any lineal descendants behind them. In my 
Opinion, reading the document as a whole, 
the only proper inference seems to be that 
it was not the intention of the donor that the 
shares of these persons would lapse and 
revert back to the grantor and his heirs, 
if the other lineal descendants of the origi- 
nal grantee are alive, The position there- 
fore is this: the annuity could be claimed 
by the lineal descendants of the original 
grantee who may be living at anv particu» 
lar time and the shares amongst them, in 
my opinion, should be calculated cn the 
principle of per stirpes and not per capita. 
In the present case Prasanna was entitled 
undoubtedly to one-third share and this 
interest has devolved upon plaintiffs Nos, 1 
and 2 

So far as Mahendra's sbare is concerne 
ed, I am unable to agree with the lower 
Appellate Court that it would go to Pra- 
ganna and notto Prasanna and Narendra 
jointly, The reason assigned is that Prasanna 
was at that time living together with 
Mahendra whereas Narendra had already 
separated. ‘te principle of law secording 
to the Dayabhaga School seems to be that 
ifa brother dies leaving another brother 
who was living joiotly with him that#would 
not entitle the joints brother to have pre- 
ference over a separated brother unless the 
former could besaid to have re united, In 


the present case there, is: no evidence or 
. « vir. * ve TLE t>. 
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suggestion whatsoever that there was any. 
reunion between Prasanna and Mahendra 
and in tLese circumstances Iam unable to 
say that Prasanna would havea preferens 
tial right of succession to the interest of 
Mahendra to the exclusion of Narendra, In 
these circumstances, I would vary the decs 
ree pussed by the lower Appellate Court to 
this extent: that plaintiffs Nos.1 and 2 will. 
be entitled to get halfof the annuities and not 
two-thirds as claimed, They would theres 
fore be entitled to recover Rs, 1,83#-15-8 
together with the costs of both the Courts 
below. There will be noorder as to costs 
in this appeal. ie 


Latifur Rahaman, J.—lagree. 


8, Decree varied, ° 


a 
mE phe TT 
Pita! 
-+ 


ALLAHABAD HIGH COURT 
Second Appeal No: 919 of 1937 
October 16, 1939 3 
IqpaL AnMaD, J. 
HAR PRASA D-—-DEPENDANT— 
APPELLANT ` 
versus 


Shay 


+ 


pei 


SITA RAM—Puatntipp—-- =. 


. RESPONDENT - 

Transfer of Property Act (IV of 1882), s. 52— 
Subsequent mortgagee tn execution of his decree: for 
sale obtained on his mortgage purchasing property 
himself and suing for possession transferee pendente 


lite—Whether entitled to unconditional possession— ` 


Liability toretmburse transferee in respect of prior 
mortgages redeemed by him. 


It may be assumed that a transfer in contra- ` 


vention ofthe provisions of s. 52, T, P. Act, is only 
voidable and not void, but even then there. is: no 
analogy between a suit for possession by a decree; 
holder against a transferee pendente lite and a suit 
by Hindu reversioner for possession of property 
alienated by a widow. Even though s. 52.does not 
operate to annul a transfer pendente lite ‘it renders 
the transfer subservient to the rights of the parties 
to the action as determined by the judgment or 
decree passed in the action. In other words, unlike 
a transfer by a Hindu widow there is a statutory 
prohibition against transfers pendente lite 80 as to 
affect the right of either party to the action: 

Consequently wherea subsequent mortgagee who. 
in execution ofa decree for sale obtained*on thé 
basis of the subsequent mortgage has purchased 
the mortgaged’ property, brings a suit for possession 
against a usufructuary mortgagee pendente -lite 
who redeemed certain prior mortgages, the mort- 
gagee decree-holder is entitled to an unconditional 
decree for possession of the property, To put the 
matter in another way, he is, in view of the pro- 
visions of 8.52, T. P. Act, entitled to ignore the 
usufructuary mortgage executed pendente lite and the 
transferee cannot, therefore, rely on that mortgage 
and claim reimbursement with respect to the 
earlier -mortgages that he redeemed in his capacity 
as á usufructuary mortgages. 
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Mr. S. K. Mukerji, for the Appellant. 
Mr. Jagnandan Lal, for the Respondent. 


Judgment.—The contest in the pree 
sent appeal ia between a subsequent mort- 
gagee who in execution of a decree for 
sale obtained on the basis of the subse- 
< quent mortgage purchased the mortgaged 
property and a transferee pendente -lite 
who redeemed certain pricr mortgages 
and held the same up as a shield against 
the claim of the subsequent mortgagee 


auction-purchasér in a suit for possession‘of 


the. mortgaged property. The transferee 
© pendente lite succeeded in the trial Court 
but the. lower Appellate Court passed 
an unconditional decree. for posses- 
sion in favour of the subsequent mortgagee 
auction purchaser. In order to appreciate 
the respective contentions of the parties, 
it is necessary to briefly state the facts, 
One Girdhari Lal was the owner of the pro- 
perty in dispute. On May 25, 1916 -he 
(Girdhari Lal) executed a simple mortgage 
With respect to the property in ‘dispute in 
favour of one Banarsi Vas. Again, cn 
June 11, 1917, he executed asimple mortgage 
in favour of Har Prasad defendant-appel- 
lant. Then on May 30, 1918, Girdhari Lal 
~ executsd’&@ third simple mortgagein favour 
of Sita Ram plaintiff-respondent. Sita Ram 


put his mortgage of 1918 into suit and ` 
obtained a final decree for sale in the year. 


1922, > = 


alee pa“ e ` nA ` 
Before Sita*Ram put his deeree _ into. 


execution Girdhari Lal on September 27, 
1926 executed a simple mortgage in 
favour of Har Prasad in lieu of the mort: 
gage of 1917. In other words, this mort- 
gage.cf 1926 was in renewal of the mortgage 
of 1917, Finally, on April 10, 1928, Girdhari 
Lal executed a deed of usufructuary 
mortgage in favour of Har Prasad. The 
consideration of this usufructuary morte 
gage was the amount due on the basis 
of the mortgages of 1916 and 1923. Har 


Prasad thereafter. redeemed the simple 


mortgage of 1916. In execution of his decree 
for sale Sita Ram purchased the property 


in dispute on August 2; 1930, and when. 
~ he proceeded'to take possession of the pro- 
perty he was resisted by Har Prasad, the’ 
usufructuary mortgagee. Sita Ram then’ 


filed the suit giving rise. to the present 


appeal for possession of the. property in: 


dispute. Har Prasad. contested the. suit 
inter alid.on the ground that in conséquence 
of the facts stated above he was subrogated 
to the position. of the.mortgagees of 1916 


and 1917 and that Sita Ram could: not -be 


i BAR PRASAD V. SITA RAM (ALL.) 


333 


granted a ‘decree for possession without 
redeeming these mortgages. This contention 
as already stated, was overruled by the 
lower Appellate Court and in my judgment 
rightly. - ; 

The mortgages of 1916, 1917 and 1923 
were simple mortgages and the only 
remedy of Har Prasad under those mort- 
gages was tosue for sale of the mortgaged 
property. Har Prasad was not entitled to 
possession of the mortgaged property under 
any one of those three mortgages. It was 
only by virtue of the usufructuary mortgage 
of 1928 that Har Prasad acquired passes- 
sion of the mortgaged property. This 
usuirectuary mortgage however offended 
agaiust the provisions of s. 52, T. P. Act, 
which inter alia provides that during the 
pendency of-any suit or proceeding in 
which uny right to immovable property is 
directly and specifically in question, the 
property cannot be transferred by any party 
to the suit or proceeding so as to affect the 
rights of any other party theretounder any 
decree or order which may be made there- 
in. The.explanation added to s. 52, 
T. P. Act, makes it manifest that lis pendens 
continues till the decree obtained in the. 
suit is completely satisfied or discharged or 
the execution of the same becomes barred 
by limitation. 

By the auction-purchase made by him Sita 
Ram bacame entitled to the possession of the 
property in dispute and this right could not: 
be advarsely affected by. the usufructuary 
morigage for the simple: reason that’ that 
mortgage was made during the pendency of 
the suit for sale brought by Sita Ram. Sita 
Ram was, therefore, entitled to the posses- 
sion ofthe property untrammelled by -the 
usufructuary mortgage of 1928. Itis howe 
ever contended by the learned Counsel for 
Har Prasad that, as a transfer pendente lite 
is not yoid but only viodable, Sita Ram 
ought to be put to terms and should not be 
allowed -to take possession of the properly 
without paying the-amonnt due on the basis 
of the mortgages of 1916 and 1926. In this 
connection it is pointed out that Sita Ram's 
suit is analogous to a suit by a Hindu 
reversioner for possession of property trans- 
ferred by a Hindu widow and it is said that 
as the reversioner is liable to reimburse a 
transferee with respect to encumbrances 
discharged by the transferee Sita Ram must 
also be called upon to redeem the morte 
gagesof 1916.and 1926. I am unable to 
agree with this contention, l - 

It may be assumed that a transfer in Con- 
travention of the provisions of s. 52, T. P, 
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Act is only: voidable and not void, vide 
Jagannatha Kone v. Ramchandra Naidu 
(1) and Mathura Prasad v. Ghanshiam 
Das, 132 Ind. Oas. 767 (2) but even then 
there is no analogy between a suit like the 
present and a suit by a Hindu reversioner 
for possession of property alienated by a 
widow. A Hindu reversioner is entitled to 
possession of the property of the last male 


holder subject to the liability to: discharge. 


encumbrances validily created on that. pro- 
perty. Ifa.transferee from a widow has 
already discharged certain valid encum- 
brances the reversioner can be granted a 
decree for possession- conditional on the 
payment of the amount spent by the transe 
feree in redeeming the valid enumbrances 
for the simple reasons that the liability 
to redeem those encumbrances rested on 
the shoulders of the reversioner. 

But in a case which attracts the provisions 
of s. 52, T. P. -Act, the position is entirely 
different. Even though s. 52 does not operate 
to-annul a transfer pendente lite it renders 
the transfer subservient to the rights of 
the parties to the action as determined by 


the judgment or decree passed in the action.: 
In other words, unlike a transfer by a. 
- Hindu widow there is a statutory probibi-| 


tion against transfers pendente lite so as 


to affect the right of either party to the. 


action. It follows that Har Prasad cannot 
by virtue of the . usufructuary 
jeopardise the right of Sita Ram to posses- 
sion of the property, which right- Sita Ram 
acquired by virtue of the decree in the suit 


for sale brought by him. That being so’ 


Sita Ram is entitled to an unconditional 
decree for possession of the property in dis- 
pute, To put the matter in another way, 
Sita Ram. is, in view of the provisions of 
s. 52, T. P. Act, entitled to ignore the 
usufructuary mortgage of 1928. Har Prasad 
cannot, therefore, rely on that mortgage and 
claim reimbursement with respect tothe two 
earlier mortgages that he redeemed in his 
capacity as a usufructuary mortgagee. For 


the reasons given above, I hold that Sita - 


Ram's suit was rightly decreed by the 
lower. Appellate Court and dismiss this 
appeal with costs. Leave to appeal under 
the Letters Patent is granted. as 


D, l Apreal dismissed, 


(1) A I R1936 Mad. 589; 165Ind, Oas. 453; (1938) M 
WN 443:9R M 251, 

(2)182 Ind. Cas. 767; A I R1931 Qudh 157; 8 O W 
N 179: Ind. Rul, (1931) Oudh 319, 
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MADRAS HIGH COURT 
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KING AND KRISHNaSWaMI AYYANGARB, JJ: 
JHORAMA— APPELLANT 


versus 
VISWASARAY[I LATOCOHANNA DOR 


— RESPONDENT 
Civil Procedure Code (Act V of 1908, s. 48—.-. 
Execution application not made within 12 years- 
Court, if can allow amendment to enable decree- 
holder to proceed, : 
Where an application has not been properly made 
within the 12 years’ period provided in s. 48, Civil 
O.,mo amendment can be allowed which would 
judgment-debtor 
of putting forward the plea ‘`of limitation. But “in 
special and exceptional circumstances the Court has 
discretion to order such amendments in order to 


, enable the decree-holder to proceed further with 


execution. l i 
A. against an order of the Sub-Judge, 
Berhampur, dated October 30, 1935. 


Messrs. C...S. Venkatachariar and D.’ 
Ramaswami Ayyangar, for the Appellant. 


Messrs, P: V. Rajamannar and K. Subba. 
Rao, for the Respondents. l 


King, J.—The' appellant here is the dec- 


.Yee-holder in O. S, No. 68 of 1921. In 1926 


the appellant filed an execution petition 
seeking to attach certain property and obé 
tain orders of attachment. That execution 
petition waè recorded in 1927 with .a direce 
tion to the appellant to apply by separate: 


-application for sale of the. attached pro- 


perty. A- subsequent application, EB. A. 
No. 49 of 1928, was made in March 1928 anid 
was ordered in July to be “struck off the 
file to be restored when appliea for, after 
the stay is raised," an order having“ been 
received from the High Court, where a civil 
miscellaneous appeal has been filed, to'stay 
execution shortly before this. Unfortunate 
ly the disposal of the civil miscellaneous 
appeal occupied several years, and it was 
not until April 27, 1934,that the judgment 
of the High Court was delivered. That 


judgment runs e8 follows: 

“The only question for decision is whether the. 
attachment of the several items made on February 
2and 3, 1926, is according to law. So far as the super- 
structure of the houses described in Items Nos. 4 to 
6 are concerned, no objection to the validity of the 
attachment is raised before us and the attachment 
thereof must be held to be lawful, As regards the 
other items and the land on which the superstruc- 
ture stand, they were undoubtedly unenfranchised 
Dorathanam service inams on the dates of the attach- 
ments and therefore not liable to attachment. In 
this view of thecase it is unnecereary to decide, 
whether the subsequent order of Govt. directing the 
resumption of the inams was a completed and effec- 
tive resumption. The- attachment of Items Nos. 1 to 
3 and of the landson -which the houses- are situate 


vs 


8re:* (1) wkether the 


“in the judgment cf the 


1940, 


must be set aside and the appeal allowed to this 
extent.” : 


About six months after the judgment had 
been delivered, the appellant applied in 
E. A. No. 256 of 1934, praying for the resto- 
ration of E. A. No. 4:of 192v to file and for 
ordering attachment.for the second time 
of the property which had been attached 
in 1926’and the attachment of which, as 
we have just seen had been set aside by 
the High Oourt, The learned Subordinate 


_Judge of Berhampore in his order -dated 


October 17,1935, refused to grant this part 


- of the appellant's application but permitted 


him to.continue the petition, E. P. No, 49 


. of 1928, with respect to those items of pro- 
. perty the attachment of which had been 


declared valid by the High Court. This is 


therefore an appeal by the appellant against 


that part of the learned Subordinate Judge's 
order which isagainst him. The learned 
Subordinate Judge has recdgnized the 


right of the appellant to make this applicas | 


tion in 1934 even though the- 12 years 
period Igid down in s. 48 of the Oode had 
already expired, and there is no serious 
contest before us that one if not two exe». 
cution petitions were not still pending from 


1926 to 1928. as there had been. no: ‘final’. 
order diéposing of them. The only ‘ques: ” 


tions therefore which have to be decided 
High Court in‘ ite 
judgmentin O. M. A. No. 234 of 1928 has 
in effect dismissed these execution peti: 
tions so that with respect to the items witt 


which wezare now concerned it is impcssi- 


ble to regard them as any longer continue 


ing or being regarded as valid ; and (2) 


whether the circumstances of this case are 
Buch that we ought to permit such amend» 


‘ment of these petitions as may be necessary 
_in order to enable the appellant to procee 


further with his exécution. e 


- On the first p:int we think considerable 
diffculty might arise if we consider only 
execution application No, 4 of 1926, but we 
are of opinion, that if .E. P. Ne.. 49 of 1928 
is taken into account there can be nothing 
High Court in 
O., M. A. No. 234 of 1928 which in any way 
relates to the prayers in that petition, All 
that the High Court said was that an 
attachment effected in February 1926, was 
invalid. In 19828, the appellant applied for 
the sale of properties which had been 
attached in 1926. The High Court bas said 
nothing as to whether if a prayer had been 
inserted in the petition in 1928 for the 
attachment of those properties and the 
attachment had been effected accordingly 
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that attachment would or would not have . 
been valid. That matter, as we read the 
judgment of the High Court, has been left 
open. The appellant’s learned Oounsel has 
therefore requested us to permit him to 
amend E. P. No. 49 of 1528 by asking for 
the attachment of the properties now in 
dispute, a request whichhe did not make 
in 1928 itself because at that time an attach- 
ment was already in force. i 
- The second question which we have to 
decide is whether in the special circum- 
stances of this case we Should permit such 
‘an amendment to be made. It has been 
argued by Mr, Subba Rao, for the respond- 
ent, that we have. no discretion in this 
matter and that once itis discovered that 
an application has not been properly made 
within tbe 12 years period provided in 
s. 48, no amendment can be allowed which 
would’ have the effect of depriving the 
respondent of putting forward the plea 
of limitation. .The authorities however 
which he has brought to our attention on 
this point do not go sofaras to say that 
there is no discretion left to the Court. They 


lay down the very salutary rule that ordi» 


narily an amendment should not be asllow- 
ed which would have the effect of depriv- 
ing the respondents of putting forward such 
a plea. They do notsay that in special 
circumstances the Court is powerless to order 
such amendments. We are clearly of opine 
ion, that the circumstances :in ‘this case 
are so exceptional'as to justify the amende 
ment proposed. -In 1926 the appellant ob- 
tained the attachment of these properties, 
No doubt it has since been decided that 


‘that attachment was illegal. But the matter | 


was obviously a disputed one upon which 
the attaching Court itself took a different 


‘view. Then when the appellant attempted 


to have the property which had been attach- 
ed sold in 1928 his attempt was frustrated 
by an order of stay issued-by this Court, 
By that time proceedings to. resume the 
inams had been taken by the Govt. and it 
is the contention of the appellant that had 
attachment not already beer effected he 
might have validly applied in 1928 for 
the attachment of these properties. But for 
the whole of the period 1928 to 1934 he 
could take nosach action owing to unfor- 
tunately long continued pendency of the - 
appeal in the High Court. He took no 
steps after the ‘appellate judgment hed 
been delivered within a reasonable time, and 
although he appears to have asked .specis 
fically only fcr the revival of ' the earlier 
petition No.4 of 1926 the learned Subordi- 
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proper petition to be revived for the limit- 
ed purpose which he was prepared to con- 
cede was E. P. No. 49.of 1918. Although 
until the actual hearing -of this appeal 
there has been no explicit request either to 
the Court below or to this 
granting cf the amendment which is now 


` propesed, we think‘in all the circumstances: 
that the amendment should be allowed. It 


appears that E. P. No. 49 of 1928 has: by. 
this time been dismissed as it was not 


seriously pressed with regard to the come ` 


paratively unimportant - properties against 
which it was allowed-to proceed, We direct 
that the application be restored to file and 
that the petitioner-appellant be allowed to 
amend it by asking forthe attachment of 
the properties which are the subject-matter 


ofthis appeal, The learned Subordinate’ 


Judge willthen prcceed to dispose of E. P. 
No. 49 of 1928 according to.law. We direct 
in. the peculiar -circumstances of this case 
that each party bear bis own costs of this 
appeal, It is of course clear. that this 
judgment has inno way decided the ques- 
tion whether these properties are or are 


-> 
= 


not liable to attachment, A 
N.*D, 


Se 
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ALLAHABAD HIGH COURT . 
Civil Revision No. 256 of 1988 ` | 
~~ October 6,1939 5 
MULLA d. a 
DAL SINGAR KOERI—PLAINTIF 
~ =—— ÅPPLIOANT 
versus 
CHANDI SINGH anp anotHer—"* 
DEFENDANTS—OPPOSITE PARTY. 
Limitation Act (IX of 1908), s. ,14—Suit on mort- 
gage —Cause of action, how determtned—Striking out. 
relief for.sale of property, whether changes cause of 


action—Plaint returned after amendment to proper 


Oourt—Plaintiff, if entitled to benefit of s.14—Want 
of jurisdiction, if should existat date of suit, for ap- 
plicability of 8.14. DE 

“Cause of action” and ‘‘relief'' are quite distinct 
and the question whether‘two proceedinge sre based, 
upon the same cause of action or different causes of 
actioncannot be decided‘upon the terms of the reliéfs 
claimed in either proceeding: ` 


Fu A'suit based upon a mortgage deed is essentially a 
- - guit torecover a loan and the cause of action for such 


‘a suit isthe failure of the defendant to discharge the 


loan. A mortgagee in a suit founded upon a simple 
mortgage proceeds on the same cause of action whe- 
ther he claims only to recover the. loan sdvauced: by. 
him or presses also . for the additional relief’ to 
enforce the charge inhisfavour. Where the plaint 
based on a mortgage deed after deletion of relief as 
to sale is returned from regular side for -presentation 


DAL SINGAR KORRI v, CHANDI SINGH (ALL,) 
“nate J udge himself has decided that the 


Oourt for the - or other cause of alike nature. Want of jurisdiction 


Order accordingly. 


183 1 O 
to the Smal! Oause Court the plaintiff is entitled to 
the benefit ofs.14, Lim, Act. eee 

The want of jurisdiction or other cause of a like 
nature referred to in s. 14 need not be in‘existence at 
the very institution of a suit. All that the law 


‘ requires for the applicability of s. 14 is that the Court 
in which the previous proceeding is prosecuted should 


be unable to entertain it from defect of jurisdiction 


or other cause of a like nature may ariseat any stage 
of a suit or proceeding and if upon that basis the 
Oourt in which theeuit or proceeding is being prose- 
cuted arrives at the conclusion that it cannot enter- 
tain it andmakesan order accordingly the condition 
laid down ins, 14 is suificiently fulfilled. 


O. R. against the order of the | Judge, 
Small Oause- Cause Court, Azamgarh, dated 
April 30, 1933, 


Mr KX. L. Misra, for the Applicant. 


Mr. L. M. Roy, for the Opposite Party. 


Order.—This is a plaintiff's applica 
tion in revision under s. 25, Small Cause 
Courts Act, agains: a decree passed by the 
learned Munsif of Azamgarh in the.exercise 
of Smali Oause Court jurisdiction dismissing 
a suit on the ground that it was barred by 
limitation. The relevant facts of the case 
may briefly be stated as follows: The 
applicant Dalsinger Koeri and Kharpattu 
Koeri who appears as opposite party No. 2 
in the present case held asimple mortgage 
from the opposite party No. 1,Chandi Singh, 
for Rs. 55. The mortgage deed-was execut- 
ed on January 30, 1932 but was-not regis- 
tered. : The omission to register the deed 
was presumably due to a mistaken belief 


‘that the value of the mortgage being less 


than Rs, 100 no registration was necessary. 
On January 29, 1938 the applicant -and. 


` Kharpattu Koeri instituted a suit on the .. 
. basis of that mortgagein the Court. of the 


learned Munsif at Azamgarh on the regular 
side. 3 
There is no contest that the suit was 
within time on that date inasmuch as the 
mortgage deed provided for a period of 
three years for repayment of the loan, The 
relief claimed in the suit was the usual one 
that a decree for the principal and interest 
due under the mortgage deed may be passed 
in favour of the plaintiffs and in case of the 
defendant failing to discharge that amount 
the property mentioned in the mortgage 


- deed may be sold, Itis quite obvious that 


this relief consisted of two distinct portions 
(1) that a decree should be passad for the 
whole amount due under the mortgage on . 
account of principal and interest and (2) 
that the property which was the subject of 


the charge under the. deed should _be sold 
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“to Satisfy that amount im case the defendant 


-Tateas a mortgage deed. 
‘obviously sound and the. plaintiffs conse- 
‘quently got'the plaint amended: by scoring - 


‘failed to discharge it. Tt is admitted that 
there was aclear personal covenant in the 


deed of mortgage upon which the suit had 
been brought and the plaintiffs were there- 


‘fore clearly entitled to a personal decree 


against thedefendant on the basis of the 
loan. In the written statement filed by the 


` defendant he raised the plea that the deed 


in-suifnot being registered could not ope- 
This plea was 


out the relief to sell the properiy’ covered 


‘by the mortgage, It was then found that 


the Valuation ofthe suit being within. the 
cognizance of the Oourt of Small Causes 
the learned’ Munsif had no jurisdiction -to 
entertain the suit on the regular side, He 
accordingly directed.the plaint to be ree 
turned for presentation to the proper Court. 
This order was passed on March 19; 1938, 
and the plaint was actually returned to the 
plaintiffs on March 24, 1938, On the same 
date the plaint was presented in the same 
Court on the Small Cause Court side. When 
the suit proceeded to trial the defendant 
raised the plea, amongst others, that the 
Suit was barred by limitation. The learned 
Munsif has allowed’ this plea to prevail 
and has consequently dismissed the suit 
though he has rejected all the other pleas 
taken by. the defence, Hence the present 
application in revision. The gubstance of 
the argument on behalf of the applicant is 
that the learned Munsif has erred in law 
in holding that the plaintifis were not en- 
titled to the benefit of's. 14, Lim, Act. The 
learned Munsif arrived at that conclusion 


-for_reasons- which may best be set out in 


g“ 


‘diction. 


his own words as follows : | 

“I donot think thats. 14 has application to-the 
facts of this case. It is only when the previous 
Court is unable to entertain’ the suit for. want of 
jurisdiction or some cause of alike‘ nature and 
When the cause of action‘ in both Courts is the 
same that s, 14 comes into play, Here neither of 
the two essentials exist. Cause of.a like neture 
should:be one ejusdem generis with want -of juris- 
A: defect in, the title deed: would not be 
covered by the expression. Similarly, a causs of 
action to enforce security is different from one on 
& personal covenant. Suit is therofore dismissed 


„ag time-barred.” 


. All that is necessary therefore -is to 
examine the position taken by the learned 
‘Munsif and .to see if that is right. Now 


=e. 14, Lim.. Act, runs as. follows: 


“In computing the period of limitation prescribed 
for. any suit the time during , which the plaintif 
has been prosecuting with due diligence another 
civil: proceeding whether in a Court of-firet instance 


or jn'Gourt of Appeal against the defendant: shall 
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“be excluded where the proceeding is founded upon 


the same cause of action and is prosecuted in godd~ 
faith in a Oourt which from defect of jurisdiction 
or other cause of a Jike nature is unable to enter- 
tain it,” Ss ue a age 
The learned Munsif appears ‘to -have 


arrived at the: conclusion ;that the laat 
Part’ of this section did not--apply to the. 


facts-of the present case inasmuch ` as “the 


previous proceeding in the Court ‘of ‘the 
learned Munsif on the regular:.side. was 


based upon a-different cause of action: from 
that upon which the later. proceeding in 
the same Court on the’ regular side was 
founded -and also becaiise the Oourt ‘on 
the regular sidé had-jurisdiction to entere, 
tain the suit as it was -initially framed-and . 
the want of jurisdiction having. arisen ` 
only up:n-an amendment of the plaint it 
was not possible to-hold within the mean- 
ing of s. 14 that the previous proceeding 
was prosecuted “in-a Court which from 
defect of jurisdiction or other cause, of a 
like nature is unable to entertain it.” Upon. 
‘a careful @onsideration of the terms of 


s. 14, and the'facts of the case, I have -- 


arrived at the conclusion that the learned 
Munsif has gone wholly wrong'in appreciat- 
ing the true significance and scope of thè 
provision- contained in-s. 14 and has conse 
quently misdirected himaelf. - So -far:as the © 
first point is concerned, I fail to see how. it - 
is possible to urge with any force that 
the proceeding on the Small Oause Oourt 
side was:founded upon a cause of action 
different from that upon which the proceed= 
ing om the regular*side was ‘based, A 
suit based upon a Mortgage deed -is essen- 
tially a suit to recover a loan and the 
cause of action for such a suit is the failuré 
ofthe defendant to discharge ‘the ~loan. 
The ‘learned Munsif appears’ to have cons 
fused “cause of action” ‘with “relief.” In 
a suit -based upon a simple mortgage thd 
plaintiff can claim two reliéfs: firstly, that 
a:decree should be. passed in his favour 
for the amount-due‘under the deed, and 
secondly, -that tne property covered by 
the: cuarge should- be sold, The right to 
sell the:property covered by the charge..is 
only an additional relief “to- which- the 
Plaintiff isentitled under the deed. Both the 
reliefs -however flow from the same cause 
of-action, namely: the failure of the defend 
ant to repay the loan. 
suit founded upon a simple mortgage pro 
ceeds on-the same cause of action whether: - 
he claims only to recover the loan advanced) 
by him or presses also for the additional 
relief to enforce-the-charga in his favour. 
The distinction between ‘“cause- of action’: 


The plaintiff in a> - 
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‘and “relief” is-clarified by sub-s. (2) of 

s. 14: which is applicable to applications 

‘alone and runs in the following terms: 
.“In computing the period of limitation presecribed 
for any application the time during which the 
applicant has been prosecuting with due diligence 
another civil proceeding whether in a Court of 
. first instance or in Court of Appeal against the 
Same party for the same relief shall be excluded 
where such proceeding is prosecuted in good faith 
in a Court which from defect of jurisdiction or 
other. cause of a like nature is unable to enter- 
tain it.” : 

The question whether’ two’ proceedings 
-are based upon the same cause of action 
or different causes of dction cannot be 
decided upon the terms of the reliefs claime 
ed in either proceeding. It may easily .be 
` conceived that the relief claimed on both 
proceedings might be -identical but the 
.cause of action may be wholly different.. In 
‘the present case I donot find any justification 
for holding that the proceeding on the Small 
Cause Court side was based upon some 
cause of action different from that upon 
which the proceeding on the regular side 
-was founded. Turning now to the other 
point I find that the- learned Munsif 
laboured under the misapprekension that 
the want of jurisdiction or other cause of 
a like nature referred toin s. 14 must be 
in, existence at the very institution of a suit. 
There is nothing in the terms of s. 14 to 
justify that conclusion. All that the law 
Tequires that the Court in which the pre 
vious proceeding is prosecuted should be 
unable to entertain it from defect of juris- 
diction or other cause of a like - nature. 
Want of jurisdiction or other cause ofa 
like nature may arise at any stage:-ofa 
suit or proceeding and if upon that basis 
the Court in which the suit or proceed- 
ing is. being prosecuted -arrives ` at the 
conclusion that it cannot entertain it and 
' makes an order accordingly the. condition 
laid down in s. 14 which is under consi- 
deration is sufficiently fulfilled. In the 
present. case want of jurisdiction arose 
when the plaintiffs got their plaint amend- 
ed by scoring out a portion of their relief. 
The. Court was then unable to entertain 
the suit and had to return the plaint for 
presentation to the proper Court. That was 
a sufficient fulfilment of the conditicn laid 
down in s. 14. The learned Munsif seems 
„to think that it was the non-registration 
of the mortgage deed in suit which brought 
about want of jurisdiction and such defect 
does .not fall within the purview of “other 
cause of a like nature“ as contemplated 
by -s. 14. ` This is, tomy mind, wholly be- 
side the point. | 
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It was only the pecuniary value ofthe 
claim ‘after the amendment of the plaint — 
which placed it beyond the jurisdiction of 
the learned Munsif on the regular side 
in consequence of the provision contained 
in sub-s. 2 of s. 15, Prov. Small Cause 
Courts Act. If we suppose for a moment 
that the value of the claim was high 
enough so that it could be entertained by 
the learded Munsif on the regular side 
no question of want of jurisdiction could 
possibly arise and the learned Munsif on 
the regular.side could not have refused to 
entertain the suit. It has been repeatedly 
held by Various Courts that s. 14 ought, to 
be liberally construed and in my judg- 
ment the. interpretation put upon ‘the 
section by the learned Munsif in the present 
case is against the letter as well as the 
spirit of the law. The result therefore is 
that I allow this application in revision 
and setting aside the decree passed by 
the learned Munsif decree the plaintiffs’ 
suit with costs in all the Oourts, 


D. : Application allowed, 
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E 
consideration., Here a promise to pay only 
a part of what is legally due, can afford ño 
consideration for any promise by the 
decree-holder. Appellant then relies on 
s. 63, Contract Act, and contends that no 
consideration is necessary. Thatisnodoubt 
true if the decree-holder has actually remitte 
ed a portion of the debt due to him and 
not merely promised to remit it. Actual 
remission is not completed until he eccepts 
the part payment in full satisfaction: see 
Ilus. (b), (c), (d) and fe) to the section. 
For an agreement to remit, considera- 
tion is necessary: see Balasundara Naicker 
v. Ranganatha Iyer (2). The appeal fails 
and is dismissed with costs. 
De 7 Appeal dismissed. 


. (2) 53 M 127; 122 Ind. Oas. 641; AI R 1929 Mad. 
19; 58 M L J 503; 30 L W 293; Ind, Rul, (1930) Mad, 
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September 19, 1939 
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— DEFEN DANTS—ÅPPALLANTS 
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MEDNI PRASAD SINGH AND otasrs— 
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Bihar Money-lenders (Régulation of Transactions) 
Act (VII of 1939), s. 7—Hapression “ evidenced by 
such document", meaning of—"“ Document" in 
expression “ based on document” can be used in 
two ways—Transfer of Property - Act (IV. of 1882), 
s. 67-A—Whether retrospective—Mortgage—Priority 
Subsequent mortgage in favour of another, of some 
‘properties covered by earlier mortgage—Yet sub- 
sequent mortgage in favour of earliest mortgagee to 
‘pay balance due on first mortgage with additional 
secursty and lower rate of interest—Suit by first 
mortgagee within 12 yeara of due date under third 


mortgage but beyond that due under first mortgage ` 


-—Later mortgages held not entitled to priority and 
suit-not barred-by limitation. -- 

‘The meaning’ of the clause “evidenced by,: such 
' document "in s,7, Bihar Money-lenders (Regulation 


of Transactions) Act, is that the Oourt should, in ` 


every case, look to the document on` which the 
loan is based in order to find out the: loan -ad- 
vanced. Ifthe loan is based upon a single docu- 
ment, then the Court will ascertain from that docu- 
ment what.is the amount of loan mentioned in” it, 
always bearing in mind the definition of the word 
‘loan’ which covers an engagement to & pre- 
vious obligation; where the loan is evidencad by 
a series’ of letters or other documents like baht 
khatag.or based on as evidenced by the handnote 
which for somé purposes may be: inadmissible in 
evidence, nevertheless, a Court must refer to them 
for the purpose of s, 7to find out what the loan was 
in order to apply the rule of Damdupat adopted by 
Legislature withthe limitations provided by the 
‘Act, [p. 341, col, 1.) i 
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Section 7 of the Act deals with two kinds <of.- 
loan, a loan advanced .and a: loan based on a 
document. Under the second heading it takes into 
consideration two kinds of documents on which loan 
may be based, one kind may evidence the loan 
and the other which may not evidence the loan, 
but may be utilized to find out the amount men- 
tioned in it. The document in the expression 
“ based on a document " can be used in twodiffer- 
ent ways, in one case evidencing 4 loan and in 
another case simply mentioning a loan. The section 
cannot be interpreted to contemplate, that the same | 
document may relate to two different amounts. [p. 345, 
cols. 1 & 2.) 


The provisions ofs. 67-A, T. P. Act, are not re- 
trospactive. l i 
After executing a mortgage in 1912, the mort- 


gagor executed in 1916, another mortgage in favour 
of another person by hypothecating some of the 
properties comprised in the mortgage of 1912. 
Again in 1922, he executed mortgage in favour of 
the first mortgagee, the amount secured by this 
tothe first 
mortgagee under the earlier bond of 1912. In this 
mortgage, the mortgage of 1912, was specifically ` 
referred to and it was stated that the properties 
of the mortgage of 1922, were subject to the mort- 
gage of 1912. Jn the mortgage of 1922, additional 
security was given and there was stipulation to 
pay lower rate of interest. A suit was brought 
within 12 years ofthe due date of payment of the 
bond of 1922, but more than 12 years of the due date 
of payment of the bond of 1912: 

Held, that by the mortgage of 1922, the mortgagee 
never gave up his security under the bond of 1912, 
and the effect of the mortgage of 1922, was merely 
to substitute the covenant fo pay the mortgage 
amount onthe due date stated in this bond’ in 
place of the covenant to pay as stated in the bond 
of 1912. The suit was, therefore,a suit on the 
bond of 1922, and the right of the mortgagee, so 
far as the property stood charged .in the bond of 
1912, had never bean given up; charge could still 
be enforced and was always enforceable so long as 
the full amount secured was not repaid, Oonsequ- 
ently the suit on the bond of 1922, was not barred 
-eby limitation, the mortgage ‘bond of 1912, was kept 
alive, and the claim of priority by the later mort- 
gagee must fail: 38 Ind. Oas. 240 (1), relied on, ‘{p. 
342, col. 23 p. 344, col. 1 Be 
" [Case-law discussed} — PS 

A; ‘from the original ‘decree of the 
Sub-Judge, Monghyr, dated February 26, 
1936. . 

Messrs. K; Sahai: and R. S. Chatterji, 
for the Appellants. ` ; E ao 

Messrs. B. N. Rai and kK. K. Sinha, 


.for the Respondents. 


Manohar Lail, J.—This is an appeal by. 
defendants Nos. 1, 2,3.4,.5 and 6 who are 
the mortgagors and are appellants Nos, l, 
2,4, 5, 6 and-7 in this Court, as well as 
by defendant No. 27, who is a subsequent 
moitgagee, against the decision of the 
learned Subordinate Judge of Monghyr 
dated February 26, 1936, decreeing the 
suit which waa instituted by the plaintiffs- 
respondents to enforce a mortgage bond 
dated August 31, 1922 in the following 
circumstances: On April 27, 1906,the father ` 


Fo 


é 7 4 
840 ` 
of the principal appellants, who will be 
hereinafter referred to asthe mortgagors, 
executed a mortgage bond in favour of 
the plaintiff and his sons to secure a sum 
of Rs. 800. . A sum of Ra, 200 was paid back 
later on by the martgagor to reducé his 
liability but the major part remained ún- 
paid, Ono October, 11, 1912 the mortgagors 
executed - another mortgage bond in favour 
of the same. mortgsgees to secure a sum 
of Rs. 1,391 stipulating-to pay. compound 
interest at Re. 1-2-0 per cent. per mensem- 
The amount due under the earlier bond 
had come up to Rs. 1,241 asd a sum: of 
Rs. 150 was taken in cash by the morte 
gagors. On May 29,1916 the morigagors 
“executed another mortgage—a usufructuary 
‘Mortgage—for a sum of Rs, 900 in favour 
of defendant No. 27, an appellant Kefore us. 
' Fhe property. covered by this usufructuary 
bond is.included in the properties: given 
‘in. the mortgage of the earlier. bond of 1912. 
-: The. mortgagee -of 14lo paid the sum of 
‘Rs: $00 to the earlier mortgagee: as stipulat- 
d in thé mortgage of 1916; On August 
5, 1920, the mortgagors gave a sudhbharna 
‘to.the plaintifis for a sum of Rs.1,5C0,some 
property ‘which wás also’given in security 
in the: earlier bond of 1912, This bond is 
‘Ex. 3, and by it the mortgagor stipulated 
to pay the.whole amount-of Rs. 1,500 in one 
‘lump sum if -Baisakh 1334; the possession 
óf the mortgaged properties was for a fixed 
period of seven years.. . >. 
., ‘Fhe amount of Rs-1,500° was arrived ‘at 
by Calculating the: dues of the morigagee 
of ‘this bénd under another bond of Rs, 888 
aid the .balance of Rs. 612 was paid in 
part payment of the liability under the 
-bond of 1912 which is Ex.2 in the case, 
On August 31, 1922 the mortgagors again 
executed a mortgage bond, the bond in 
suit, for Rs. 2,0U0 stipulating to pay 
interest at 13 annas per cent, per mensem 
to be compounded. The whole of the 
amount . secured by this dccument was the 
balanee* then due under the bond of 1912. 
In this bond, which is Ey. 2 (a) in the 
" case, it is stated that the amount of 
Rs. 2,000 is the balance of the principal 
' and interest after deduction of the payment 
towards the bond of October 11, 1912, that 
the bond is being executed on account 
of previous dues and the amount will be 
paid on Baisakh 30, 1330 Fasli, It ig 
also‘stated in.the bond that the mortgaged 
properties under this document are not 
subject to any other encumbrance than 


that. under the bond of, 1912 and another ` 


usufructuary bond of 1905, The properties 
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time -in lieu of interest. 


-amount -shduld ‘be passed: _sxceedin; 
‘Rs: 1,391 if there ‘dre ‘no other obstacles 
in the way of the plaintiffs. -I do not agree 
“With this contention. 


„ment what is the 
"stated in the document. 
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iven in security consist of all the pro 
pees which were given under the bond 
of 1912, but there are additional proper- 
ties also. The present sult was instituted 
on April 27, 1935, that is to say. within 
12 years of the due date of payment of the 
bond of 1922, but beyond 12 years of the 
due date of the payment of the bond of 1912 
which was renewed as aforesaid by giving 
additional security in 1922 and with a 
stipulation. to pay a lower rate of interest. 
It is unnecessary to state the different 
defences taken in’ the Court below as the 
matter in controversy before us has resolved 
itself into two questions of law: one concern: 
ing the application of the provisions of the 
Bibar Money-lenders Act, 1939 and the 
other concerning the priority of defendent 
No; 27 0° 0 e 
The learned Subordinate Judge held 
that the bond in suit was a valid docu- 
ment, that the plaintifs never agreed to 
release the property given in security to 
defendant No, 27, that-the bond of 1912 
was not fully satisfied by the payment by 
defendant No. 27 in 1916 and therefore his 
claim for subroġation was negatived. Hə 
also held that the -usuiructuary mortgage 
bond of the year 1920 in favour. of the res- 
pondents; which covers the properties 1n- 
cluded in the bond of 1912, was executed 
with the full knowledge and consent of the 
mortgagors. He also negatived the cone 
tention of the defendant that the stipulation 
tu pay compound interest at 13 annas 
per cent. .was excessive. The plea of limi- 
tation was not pressed and was overruled 
by the learned Subordinate Judge. In 
appeal it is argued that having regard to 
a. 7, Bihar Money-lenders Act, this Court 
should nct pass any decree for a sum larger 
than-Rs. 1,391, the amount stated in thé 
Bond of October 1512, and that from’ the 
interest due on this amount, a deduction 


e 


‘should be-made of the sum of Rs. 1,512 


which was'adinittéd or proved to have been 
paid towards the bond ‘of'1912 from time to 
| T In other words, the 
contention: is that’ a decree for mortgage 
not éxceeding 


The. wording of -s.°7 
is clear. A Court has to find- out in’ each 
case where tho loan is based upon’a docu 
ment what is the exact amount of the loan 
The word ‘loan’ has 


F 


.been'defined in-the’ Act 'to include a transac- 


tion ‘on a bond bearing intérest’ executed -in 
respect of past liability. — 
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Applying these testa, I am satisfied. that 
the amount of loan advanced in the present 
cage for the purposes of the Bibar Money- 
lenders Act, is the amount- stated in 
the. document of 1922. ‘the loan’ “is based 
upon that document. “That amount, I find 
is Rs. 2,000, The plaintiffs sre therefore 
entitled toa decree for this amount and 
to a decree for interest for a sum not larger 
than Rs. 2,000 as no payment has been 
proved to have been made after the execu- 
tion of this bond. But it was argued 


-by Counsel appearing on behalf of the 


e 


‘dence, nèvertheless, 


Act.. 


appellants that the wording of s. 7, Bihar 
Money-lenders Act, justified him in urging 
that although the amount of Rs. 2,000 ‘is 
mentioned in the document upon which 
the’ loan is besed, nevertheless’ tke docu- 
ment evidenced the loan of Rs, 1,391 origin- 
ally advanced in 1912 which “swelled up 
to Rs. 2,000 in 1922. The argument is 
based upon the last few words of s. 7 
which run as follows: “If the loan is based 
ona document, the amount of loan mene 
tioned in, or evidenced by such document.” 

As the matter was of first impression, 
we had the assistance ‘of the learned Ad- 
vocate-Genera], who very kindly, came to 
assist us at our request. The learned 
Advocate- General submitted that the words 
“evidenced by such document” can only 
apply to a case where the loan is evidenced 
by bahi khata and the loan is based upon 
it and that in such cases thé'Court must 


find outi from the bahi khatas: the. amount 


evidenced thereby. On a careful conside- 
ration of the argument advanced, Iam of 
opinion that the meaning of this serge 
(though somewhat obscurely: worded) i 

that the Court should, in every case, look P 
the document on which-the loan is based 
in order to find out the joan advanced: 
If the loan is based upon a single document, 
then the Court will ascertain “from that 
document. what is the amount of loan mens 
tioned in it, always bearing. in mind the de- 


finition of the word ‘loan’ elready- pointed 


out, which covers. an engagement to fulfil 
a previous obligation; where tke loan is 
‘evidenced -by a series of letiers or other 
dccuments like-bahi -khatas or- based- on 
as evidenced by the handnote which for 
some purposes may be inadmissible in evi- 
a -Court’ ‘must refer 
to` them for the purpose of s. 7 ‘to: ‘find 
Out what the loan ‘was- in order to, apply the 


-rule of Damdupat adopted: by otir Le'gisla- 
-ture with the limitations provided. by the 
When I apply this construction’ to the č 
-present c case, i am of “opinion, that the loan 


~ © 


SINGHESH WAR SINGH V, MEDNI PRASAD SINGH (PAT. ) 


341 
in the present case should be taken to be 
Rs, 2,000. Learned Counsel’ for the appel- 
lants tried to argue that the finding of the 
learned Subordinate Judge disallowing the 
plea of the payment of -two items of 
Rs, 492-7-0 and Rs. 282 was erroneous. But 
he could not advance any convincing argu: 
ment which would . justify us in differing ` 
from the findings of the learned Subordi- 
nate J udge on Jesue No. 6. That finding ig 
based upon..good and cogent reasons. I 
agree with the learned Subordinate Judge 
that the story.of the panchait and the. ad- 
justment of accounts in 1342 Fasli cannot 
be successfully. established. ` 

‘Defendant No. 27 who, as. I haye stated 
above, is the mortgagee “of .some of ithe 
properties covered. by the bond.of 1912 
and who- is à ñortgagee of the year 1916, 
contended , that’ by the execution. of the 
pond of 1922, the prior bond of 1912 was 
fully paid of i in-thé eyé of the law, with ` 
the result that-his’ client became. the prior 
encumbrancer and that the mortgaged pro- 
perties. should not be allowed tô “be sold 
free from. the encumbrances; of his’ bond 
of 1916, “He argued in the alternative that 
if it was held that- the. bond. of 1912 was 
alive tosustain the mortgage charge prior - 
to that of his charge of 1916, “then, the suit 
must be held to be barred by limitation . as 
having been instituted beyond 12 years of 
the due date stated in the bond. of 1912; 
and repelled the contention that any 
acknowledgment subsequent to ‘1916 by 
the mortgagor, would operate in law to 
keep alive the bond of 1912 against him, 
the mortgagee of .1916. In my opinion, 
these contentions are fully answered by 
the decision of the Madras: High ` Court 
reported in Velauda Reddiv. Narasimha 
Reddi, 38 Ind, Oas. 240 (1). The facts of 
that case were that in 1882 a certain” Rajah 
and his son executed a mortgage to, onè 
Subbamma of ‘four villages ‘to’ secure the 
advance of a sum:of Re; 25,000 and interest 
thereon (the amount’ was. payable on 
demand). 101888, the son, who had be- ° 
come the Rajah on his father’s’ death, 
mortgaged the same” four villages and.’ two 
others in. addition’ to the same ‘ mortgagee 
to secure the sum of Rs. 39,791 which’ had 
then becoine due on the | ‘earlier mortgage 
of 1882, agreeing to. pay ‘interest. at’ a 
reduced rate ‘and - covenanted- to” -pay the 
principal .on . December . 30, , 1893.. “The 


“plaintiff was ‘the. assignee , of the- mortgage 


of 1888. In the - meantime, in : 1887, ithe 
38 Ind. Cas, 240; A LR 1918 ited. ay 2 M 
19 nas 6 L Wills’ 21 M LT 105. K 


Y “ 


.the presumed intention to 


342. 
game mortgagor had given .in mortgage 


` three ofthe four. villages comprised in the 


first mortgage of 1882 to the ancestor of 
certain defendants who in due ‘course 
instituted a suit on their mortgage, obtained 
a decree and purchased the three villages 
in Court sale, but the mortgagee Sub: 
bamma was nota party tothese proceed- 
ings. In these circumstances, it was argued 
that the mortgage of 1868 extinguished the 
mortgage of 1882 thereby giving priority 
to the mortgage of 1887 which had become 
earlier in date. The contention was ree» 
pelled by Srinivasa Aiyangar, J. with whom 
Ayling, J. agreed in these words : 

“It is now ` well-settled that a mere change in the 
form of indebtedness, in the mode or time for 
psyment, a variationofthe rate of interest, or the 
giving of additional security, is not enough torebut 
retain the mortgage 
security when it is to the interest of the person 
who is-entitled either to extinguish the security 


- or keep it alive, so to keep it alive: a quotation 


from s. 924 of the well-known book of Jones on 


- ` 


` Mortgages.” 


.” The learned Judges also pointed out 
that thë effect of the second- bond of 1888 
was mérely to substitute a covenant to 
Pay the mortgage amount on December 30, 
1893: for the covenait to pay on demand in 
the bond of 1882 and to lower the rate 
of interest payable thereafter, without in 
any way” affecting the security for. the 
payment of the mortgage amount, It was 
also’ held that an agreement between the 
mortgagor .and the first mortgagee extend- 
ing the time for payment of the mortgage 
amountin no way impairs the security 
even as against the. subsequent incum- 
brancer, for the junior encumbrancer is not 
a surety for the mortgagor. The learned 
Jidges repelled the argument that even 
if it be assumed that the mortgage of 1882 
was in full force when the third mortgage 
of 1888 was executed, any right to enforce 
that mortgage at the time when the action 
was brought on October 2, 1913 was 
barred by the law of-limitation or that the 


» mortgagee’ lost his priority against the 


appellants because they held that the 
mortgage money did not become due till 
December 30, 1893, that payments were 
made by the mortgagor within 12 years 
ofthe second bond of 1888 though beyond 
12 years of the due date of the first bond 
of 1882 and these kept the two bonds 
alive because ;` 

'“This is not a case where there are two covenants 
to secure the payment of a debt, one under the 
mortgage of 1&82, and another under the mortgage 


- of 1888, but only one sts..that under the latter docu- 
ment which pipe ered tke former,. and'so long as the 


latter covenant ‘retiaired unbrcken, the’ mortgagee 
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cannot demand or recover the mortgage amount. . 
The mortgagee is not suing onthe mortgage of 1882 
as it stood when it was executed as is assumed in 
the argument, but on that ‘mortgage as varied by 
the subsequent agreement, which agreement I have 
already held, inno way impaired the security ss 
against the second mortgages.” l 


. 


In my view, the decision. in this case 
exactly applies tothe facts ofthe present. 
case. By the mortgage of 1922, the mort- 
gagee never gave up his security under 
the bond of 1912 and the effect of the morte 
gage of 1922 was merely to substitute the 
covenant to pay the mortgage amount on 
the due date stated in this bond in place of 
the covenant to pay as statedin the bond of 
1912; the mortgagee never intended to give 
up his security under the bond of 1912; he 
refers to it expressly in the later document. 
The suit is therefore a suit on the bond of 
1922 and the right of the mortgagee, so far 
asthe property stood charged in the bond 
of 1912, has never been given up; that 
charge can still be enforced and is always 
enforceable so long as the full amount 
secured is not repaid, and the suit ie brought 
within 12 years of the due date of the 1922 
bond. I do not see what equity there is 
in favour of defendant No. 27 who took the 
mortgage in 1916 with his eyes open, subject 
to a mortgage of 1912. That mortgage has 
not been paid off as yet and still subsists ; 
the mortgagee merely made and- accepted 
another arrangement with additional 
security for the payment of his valid and 
existing debt, and this in no way wa 
prejudicial to defendant No, 27. TE 

I now come to consider some cases which 
weré cited on behalf of the appellants. The 
question in these cases was whether an 
acknowledgment by a mortgagor after he 
has traneferred the equity of redemption 
in whole or in part isa valid acknowledg- 
ment against the puisne encumbrancer who 
was in existence before the acknowledge” 
ment. The Madras case which I have just 
been considering is also an authority for 
the proposition that an acknowledgment of 
a mortgage debt in the form it took in that 


.case was Valid not only as against the 


person acknowledging it but also as against 
those deriving title under him even prior 
to the date of the acknowledgment and 
subsequent to the debt acknowledged. The 
learned Advocate for the appellants cited 
the case in Yagnanarayana v. Venkata 
Krishna Rao (2). But that case is against 
bis contention. In that case it was held 
that where after-the sale of a part of the 
mortgaged property a fresh deed is executed 
(2) A-IR 1625 Mad. 1108; &6 Ind, Cas. 434, ~ 
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by the mortgagor in renewal ot the original 
* mortgage, there is a new promise to pay 
by the mortgagor: and the question is not 

whether it operates as acknowledgment to 
save the bar of limitation as against the 
intermediate alienee because it is a new 
covenant substituted for the old covenant 
and .not a mere _ acknowledgment for: 
the old one—the period of. limitation 
even as against the alienee is to be calcul- 
ated-from the date mentioned in the later 
mortgage and not from that in the original 
one—the effect of such a new covenant is 
more analogous to a part payment under 
a. 20, Lim. Act, and not merely to that of 
an acknowledgment under s. 19, 

It is unnecesssary to consider in ie pre- 
sent case the correctness of the view taken 
in some cases that the acknowledgment 
by a mortgagor of the liability to his 
mortgagee even after he has parted entirely 
with the equity of redemption extends the 


period of limitation so as to bind an earlier . 


encumbrancer though subsequent to the 
date acknowledged, The present case is 
not a case where the mortgagors transferred 
their equity of redemption in full and then 
gave a mere acknowledgment but is a case 
where the mortgagors have dealt with the 
equity of redemption only -to the extent of 
giving successive mortgages of 1912, 1916 
and 1$20 and renewing the earliest bond. 
Their liability always remained, as pointed 
out above in August, 1922 when they 
renewed the mortgage of 1912 for the 
amount then validly due ; they gave merely 
an additional security and covenanted to 
pay the amount on a different date with 
the stipulation to pay a lower rate of 
interest; this was in no way detrimental 
to the puisne encumbrancer. 

I now deal with some of the ‚cases which 
are strongly relied on by the learned Advo- 
cate for the appellants. The first case cited 
by him was the case in Surjiram Marwari 
V. Barkamdeo Persad (3). That case cone 
tains an elaborate exposition’ of the law 
by that distinguished Judge, Mookerjee, J. 
Harington, J., did not endorse the cpinion 
of his learned colleague because he said 
at p. 340* that the question of ‘limitation 
raised a question of some difficulty but he 
was inclined to. think that the, admission 
in the ekrarnamah was sufficient.to bar the 
Statutory limitation. Mookerjee, J. held 
that an acknowledgment by the mortgagor 
in favour of a prior mortgagee .dces. not 
preclude a puisne mortgagee whose title 

(3 10 L J 337. 
““*Page of 1 O. L.J—[Ed.]) 
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accrued before ‘the acknowledgment was 
given .from relying on the statute of limit- 
ation as a bar. Ie my. opinion as I said 
already it is unnecessary to consider the 
correctness of this’ decision as the present 
case is not a case of a mere acknowledgs 
ment by a mortgagor. I may point ‘out 
that Srinivas Aiyangar, J. at p 242% sought 
to draw a distinction at the right hand 
column..of Velauda Reddi v. Narasimha 
Reedi, 33 Ind. Oas. 240 (1) between the case 
he was dealing with and the case in Surjiram 
Marwari v. Barhamdeo Persad (3). In Kri- 
shna Chandra Sahav. Bairab Chandra Saha 
(4), the facts were that A mortgaged several 
properties tc the pene and then sold one 
to B who -again 
mortgaged the property to C who brought 
the property to salein execution of a decrea 
obtained in a suit to enforce his mortgage; 

the property was sold and purchased by D. 
The mortgagor ‘afterwards paid part of the’ 
principal as well as. of the interest under 
the earlier mortgage and made an. ack- 
nowledgment of his liability under it. Inä 
suit brought -by.the plaintiff to enforce thè 
first mortgage, D contended that the acknow- 
ledgment by A, would not prevent the sta- 
tute of limitation. from running against the 
first mortgagee. But the Court held that 
the acknowledgment as well as the pay- 
ments were sufficient to keep alive ‘the 
debt against the property No. 3.°-The | 
case in Surjiram Marwari v. Barhaindeo 
Persad (3), was referrad to in the argament 
by the learned Advocate for the respons. 
dents. This case does not support the appel- 
lant in the least. Reliance was next placéd 
upon the decision of the Privy Council ‘in 
Mohamad Ibrahim Hoosain Khan v, Ambika 
Pershad Singh (5), but the facts of that. casé 
are entirely different as pointed out in 
Velauda Reddi v. Narasimha Reddi, 38 Ind. 

Oas. 240 (1).at p. 243*. Attention was next 
drawn to the case in Ram Sarup v. Bhag- 
wati Prasad (6),-where it was held that an 
acknowledgment by a mortgagor cannot 
bind a mortgagee who derived title prior to 
the acknowledgment.. The learned Judges 
pointed out the: distinction between ~ thé 
plain languages of ss, 19 and 20, Lim. Act. 
This case does not . assist the ane ane 


(4) 32 O 1077; 9:0 W N 868.. 
(5) 39 0 527; 14 Ind; Oas. 496; 39 LA 68; 50 L 
7411:16 O W N 505; 11 MLT 365; (1912) MW. N 
367; 9A L J 332; 14 Bom. L R 280; 22 M. LJ 468 


P Ò). 
(8) 58 A 912; 164 Ind, Oas, 125; AIR 1938 Ail, 
pa (1936) A LJ 586; 1936 A L R 802; AR a 187, 


Pe of 38- Ind, Vas tea] - 
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because as pointed outin the Madras case 
cited above, the present case is rather a 
case within the terms of s. 20 than within 
the terms of s, 19: The renewal of -the 
bond in 1922 by giving an additional 
security lowering the rate of interest wasa 
transaction which partook of the nature of 
part payment and therefore within the 
terms of s, 20. The next case cited was the 
casein Mahomed: Taqi v.’ Raja Ram (7). 
That-case dealt with an acknowledgment of 
liability: by some of the heirs of a mortgagor 
against whom a decree for sale on the 
basis of a mortgage had been passed and 
it was held that this did not operate to save 
limitation as against the other heirs of the 


mortgagors. ‘This question does not arise - 


for consideration in the present case, and 
in any case We are bound by the decision of 
this Court in Badri Das v. Pasupati Banarjt 
(8), where Rowland, J. has reviewed the 
case law on the subject exhaustively, 
Agarwala, J. giving a concurring judgment. 

On a careful consideration of all the cases 
placed before us; I-am of opinion that the 
Buit on the bond of 1922 was not barred by 
limitation, the mortgage bond of 1912 was 
kept alive, and that the claim of priority 
by defendant No. 27 must fail. Jt was 
finally -argued that the -execution of the 
bond of:1922 will-in any évent operate as'a 
novation of contract so that no suit can’ be 
instituted on the mortgage bond of 1912 
© unless, as was done in-Har Chandi Lal vi 
Sheoraj Singh (9), the mortgage bond of 
1422 became inoperative in law and then 
only within twelve years.of the due date 
fixed inthe bond of 1912. It is. enough to 
say'that the considerations which weighed 
with their Lordships in Har Chandi Lal 
v. Sheoraj Singh (9), do not arise in the case 
before us, In the present case it was to 
the interest of the mortgagee. to keep 
alive the security under the bond of 1912, 
which had never been given up; he took an 
additional security, as pointed out above, 
by the bond of 1922; on that date the liabili- 
ty under the bond of 1912 was kept alive 
both. by statute and by theintention of the 
parties as evidenced by the new arrange- 
ment.- This is not a case of novation of 
contract. within the meaning. of s. 62, 
Contract Act. ' 7 

(7) AT R 1936 All, 820; 166 Ind. Cas. 106; (1936) 
A LJ 1140;- 3. L R (1937) All. 272; (1936)'A L-R 
ye ta Pak 9s. 10 ted Gea 12s A CR P 
ja 8b. -Jos . US, mi f , 
PLT ô; Ind. Rul. (1939) Pat 293, seem 
1: (89) 44 I A ‘60; 39:Ind. Oas. 343; A IR 1916 P O 
68; 39 A178; 32 M LJ -241; 15-A‘L J 22321 P LW 
330;-5 L W 502; (1917). M W:N 290; 25 O-L, J 316; 21 
M L T 292; 21 O W N‘765; 19° Boni: L R444 (P'O), 
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The learned Advocate faintly argued that: 
the amount of Rs. 150 which was paid-in ° 
cash on the bond of 1912 has not been 
proved to.be advanced for legal necessity. 
Apart from the fact that the question was: 
never raised eitherin the pleadings -or in 
the evidence and that the defendants are: 
the father, his sons and grandsons, the 
amount of Rs. 150 bas been proved to 
have been paid off in 1916 and no part of. 
the claim in the present suit consists of 
this item. It was also argued that the suit 
to enforce the mortgage bond of 1922 is not 
maintainable when the plaintiff has omitted 
to include in the suit his claims under the 
usufructuary bond of 1920 which after the 
period stated therein, namely after 1334,. 
would operate as a simple mortgage bond.- 
It is enough to state that the provisions of 
s. 67-A, T. P. Act, which are not retrospece 
tive do not apply to this mortgage bond. 
Furthermore the respondents have conceded 


„that any mortgage decree which may be 


passed in this case should declare that the 
property which will be sold to repay the 
amount due, namely Rs. 4,000 including 
the property covered by the bond of 1912, 
will be sold free from any liability for the 
amount due under ths simple and usufruc- 
tuary.bond of August 6, 1920. To make: 
it clear the property will be sold free from 
any encumbrances other than that of the 
bond of 1912 except any earlier encum- 
brances that may be left outstanding. 


Defendant No. 27 prayed as a last resort 
that his property in the circnmatances of this: 


‘ease should be sold last, namely, the pro» 


perty covered by bis mortgage bond of 1916, 
i, e. Ex, A (2) may be sold only in the event 
of the other properties covered by the bond, 
of 1912 and the bond of 1922 are nct suffi- 
cient to discharge the liability of Rs. 4,000. 
The respondents have agreed that this 
should be done but even if they had not 
conceded this we ourselves in our discretion 
would have passed a similar orderin the 
circumstances of the case. The result is 
that there wil] be a decree in favour of the 
plaintiffs for a sum of Rs. 4,000 only. The 
office will draw up the usual mortgage 
decree in the light of my observations above 
fixing the period of grace for two months 
from-this date. The amount of Rs. 4,000 
will carry interest at 6 per cent from the. 
date of decree of the trial Court. In-the 
circumstances each party will bear his own 
costs in this appeal which is allowed in 
part. The plaintiff is entitled .to -propor= 
tionate costs in the -trial Court-for the 
amount now decreed by this Oourt. © : 
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Varma, J.—I agree. In view of the argu: 
ment advanced by Mr. Kamla Sahay, 
appearing on behalf of the defendants first 


party, I should like to add a few words on - 
the interpretation of s. 7, Bihar Money-- 


lenders (Regulation of Transactions) Act, 


1939. Thecontention is that although the- 


bond was for Rs, 2,000 it mentioned a loan. of 
Rs. 1,391 only and, therefors, the principle 
of Damdupat should be applied to the sum 


of Rs. 1,391 and not with regard to the sum - 
of Rs. 2,000. He urges that the bond of 1922. 


mentions the sum of Re, 1,391 and there- 
fore the interest should not exceed that 
amount. If this argument were to be 


‘accepted, then the Courts will have to 


choose between two different sums one, 
the amount for which the bond has been 
executed and the other, the amount men- 
tioned init which has swelled up to the 
amount for which the bond was executed. 
But this does not seem to be'the object of 
the Legislature from the wordings of the 
section itself. The section runs as follows: 

“Notwithstanding anything tothe contrary con- 
tained in any other law or in anything having the 
force of law or in any agreement, no Oourt shall, 
in any suit brought by a money-lender before or 
after the Commencement of this Act in respect of 
a loan advanced before or after the commencement of 
this Actor in any appeal or proceedings in revision 


arising out of such suit, pass a decree for an amount. 


of interest for the period preceding’ the institution 
of the suit, which together with any amount already 
realized as interest through the Court or ortherwise 
is greater than the amount of loan advanced, or, 
if the loanis.based on a document, the amount of 
loin mentioned in, or evidenced by such document.” 


Looking at the section it seems that it is 
dealing with two kinds of loan, a loan ad- 
vanced and a loan based on a document. 
Under the second heading it takes into 
considerstion two kinds of documents on 
which loan may be based, one kind may 
evidence the loan and the other which 


may not evidence the loan, but may be- 


utilized to tind out the amount mentioned 
in ib. 
s. 2, It says: ^ i 

-“‘Loan’ means-an advance whether of money or in 
kind on interest made by a money-lender, and shall 
include a transaction on a bond bearing interest 
executed in respect of past liability and any transac- 


tion which, ineubstance, isa loan; . .. etc.” 


It is clear that the definition includes- 


cases of loans based on a document. Section 
7 isa bit loosely worded,'and we had to take 
the assistance of the learned Advocates 
General who gave us two instances to illus- 
trate the difference between two kinds of 
transactions one where the bond itself 
creates the loan, and the other that of a 
loan of bahi khata account. From a reading 
of the section, -I am- of 'opinion,- that ihe 
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docbment-in thé expression “based on-a 
document” can. be used in such two differ- 
ent ways,in one case evidencing’ a lodn 
and in another case simply mentioning. a 
loan. The section cannot be interpreted to 
contemplate, es argued by Mr. Kamla: 
Sahay; that thesame doctiment may relate 
to two different amounts. Tneargument of 
Mr, Kamla Sahay, therefore, fails. - 


De - Order accordingly. 


Dana a 


ALLAHABAD HIGH COURT 
First Appeals Nos, 159 and 167 of 1938 
September 19, 1939 
-BENNET AND Verma, JJ. 
MUKAT LAL AND orarrs—PraIntirrs— 
APPELLANTS ar 


: Versus 
RAGHURAJ SINGH AND orszes— 
DEFENDAN TS—RRSPONDENTS mae 

U.P. Agriculturists' Relief Act (XXVII of 1934), 
ss: 30, 4, 3— Compound interest, if can be changed into 
simple—Future interest, whether can be granted on 
consolidated amount of principal and interest — S, 4, 
meaning of, explained Alteration of number of 
instalments, y 

There is no provision in s. 30, U, P. Agri. Relief 
Act which entitles a Oourt to change compound inter- 
est intosimple interest. On the contrary the tablé in 
Sch. III shows for loans different ‘rates according as 
the interest is compound or simple. F 

The language of s. 30 is that interest is to be paid. 
on the loan and that this interest is not to be higher 
than the rate in Sch. III. The whole principle of the 
Act is that transactions should be re-opened between 
debtor and creditor svenin ths ease of s. 30 (2)- 
where thetransactions have terminated ‘in a decree. . 
It would be quite anomalous to hold that the Court 
in passing its own decree under the Agri. Relief Act - 
should consolidate the interest and the principal and’ 

rant future interest on the whole amount. 170Ind.: 
Gas. 567 (1), relied on. 

The provision in s. 4 is thatthe rate granted for 
future interest should: not exceed the rate provided 
under that section. It is-not stated in the section 
that the rate should attain to the rate at .which 
the Govt. of India will lend money to the Local Govt. 
The Court has a discretion in thismatter ~~ 

The matter of instalments is one of discretion and 
when the Court below has exercised its discretion, 
the High Court should not alter the number of in- 
stalments’ if sufficient reason has'not been shown. 


F, As, from the decision of the Civil 
Judge, Bulandshahr, dated February 16, 
1938. a. 

Messrs. S. K. Dar and G. S. Pathak, 
for the Appellants. of 

Messrs. S. N. Sen, Nanak Chand and C, B. 
Agarwala, for the Respondents. — o 

Bennet, J.—F. A. No. 167 of 1938s by. 
the defendant against a decree. by the Civil 
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Judge of Bulandshabr. under the Agri, 
Relief Act. Gounds Nos. 1 to 3 of appeal 
allege that the calculation of the amount 
due from the defendant to the plaintiff is 
incorrect. .The plaint set out that the suit 
was brought on two promissory notes which 
were in two series of separate transactions, 
Promissory note No, 1,—dated March 24, 
1930 for Rs, 1,00,000, lent to defendant by 
plaintiff's firm at the rate of 12 annas per 
Cent. për mensem with compound interest 
at sixemonthly rests. Promissory note No. 2 
of March 14, 1933 for Rs. 1,29,900-5-0, 
that is, the total due on No. 1, the rate 
of interest. specified only as 12 annas per 
cent. per mensem, that is, this was at 
simple interest. No. 3,a promissory note 
of March 6, 1936 for Rs. 1,541,714 in lieu 
of No. 2. This was also specified with 
12 annas per cent. per mensem, that is, 
simple interest. This was one of the notes 
in suit. Promissory note No. 4 of October 
7, 1933 for Ra. 90,000 at 12 annas per cent. 
per mensem, also simple. Promissory 
note No. 5. of September 13, 1936 for 


Rs. 1,11,560 in lieu of No: 4 at 12 annas. 
per cent. per mensem, which was ‘simple. . 
The suit therefore was brought for the total. 


. of promissory notes Nos. 3 and 5 which 


amounted. to Re. 2,97,033-6:6. The defendant. 


admitted ‘the execution of the promissory 
notes and the receipt of consideration in 


the written statement on p. 19 but he 


pleaded the benefit of the -Agri. Relief 
Act. The claims put forward were under 
s; 30 for reduction of interest, and for 
instalments. ` E 
. The particular point raised in the-first 
three’ grounds of appeal is in regard to the 
calculation .of interest. Now’ a table was 
supplied by the defendant-appellant on 
pp. 25 and 26 and in this table he calculat- 


ed on: promissory note No. 1 of March 24, 


1930 compound interest. The Court below 
has however applied a higher rate of 
simple interest for the- whole period of the 


~>- transactions. The appellant claims that 


the Court below was not entitled under 


s. 30 and Sch. II to apply simple interest. 


to transaction No. 1 because that was on 
a promissory note for compound interest. 
There is no provision in s. 30 which 


entitles a Court to change compound inter--~ 


est into simple interest. On the contrary 
the table in Sch. III shows for loans 


different rates according as the interest is 


compound or simple. The promissory note 
comes in the column of Unsecured Loans 
and being -compound interest the .rate 
should be X+24,- and under, note-\a) X_ is 


4$ per cent. 44+-21 is 7 pèr cent. and this 
is the calculation which the defendant has 
made on p. 25. On the -other hand the. 
lower Court has given bim X+-43. that is- 
4i-+-44 or 9 per cent. taking this as simple - 
interest,- We have not been ‘shown: that:: 
there is any authority for this. action of tbe- 
Court below. We therefore allow the appeal 
of the defendant on this point and we hold. 
that the calculation in regard to promissory. - 
note No.1 should be at the rate of 7 per. 
cent, per annum compound interest with 
yearly rests. The calculation on p. 25 is- 
only for the period of promissory note 
No.1. We therefore allow the appeal for, 
the amount of Rs 4,402-8-11. The fourth» 
ground of appeal is that the number of. 
instalments should be increased. There 
were 20 instalments of six months each;- 
which cover a period of ten years. This- 
matter of instalments is one of discretion 
and the Oourt below has exercised its 
discretion. We do not think -that we- 
should alter the number of instalments as . 
sufficient reason has not been shown to us. 
We therefore allow the appeal to the extent! 
indicated of Rs. 4,402-8-11, with costs, as: 
the defendant hus succeeded on his main: 
point. ei 
F. A: No. 159 of 1938 is by the: plaintiff: 
against the decree of the Civil Judge of? 
Bulandshahr in this, a suit on two promis- 
sory notes, The firat grould of appeal was: 
in regard to a list of property which was. 
decreed as the property charged under 
s. 3 (2), Agri, Relief Act, The table in- 


- Question forms part of the decree.and the 


note on p. 35 shows that the value of the 
property has been taken at 33 times the 
annual nett profits, We consider that 33 
years’ purchase is much too high a rate 
of valuation. An additional list of property 
has been filed by the defendant. which` 
forms part of this judgment. It shows five” 
more Villages out of those appearing on. 
pp. 29 and 30 and the nett profits of 
these five villages amount to Rs, 7,524-2-0, 
Adding this to the nett profits of the villages: 
in the list decreed which was Rs. 9,670+9-0. 
we get a total of Rs. 17,194-11-0. Sixteen: 
times this annual. nett profit will attain” 
approximately to the amount of the 
decree and we think that 16 years’ purchase’ 
is quite a fair rate. Accordingly we allow 
the appeal onthis point and direct that 
these five villages shall be added to the 
schedule of property in the decree charged. 
with this liability under s. 3 (2), Argi. 
Relief Act. a i 
The third ground of appeal is that the 


w =t 
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- lower Oourt should have granted at least 
34. per cent. interest pendente lite and in 
future, The lower Court bas actually grant- 
ed 3 per cent, Under s. 4 it-is provided 
that future interest should not. exceed a 
certain rate, namely, the rate which may 
be notified -as'-the rate at which the Govt. 
of India ‘will lend-. money to the Local 
Govt.. Learned Counsel refers to certain 
commentaries which allegé that on January 
7, 1936 arate was fixed of 34 with effect 
from January 15, 1936. The decree of the 
Court below was dated February 16, 
1938 which was about two years after 
this order, and learned Oounsel has failed 
to..show by an- inquiry from the Account- 
ant-Genera] that-.ths rate of 34 per cert. 
was the current rate at the time of the 
decree. In any case the provision ins. 4 
is that the rate granted. for future interest 
should not, exceed the rate provided under 
that section: It is not stated in the section 
that the rate should attain to the rate 
at which the.. Govt. of India will lend 
money to the Local Govt. The Oourt 
below has a discretion in this matter 
and we see no reason to interfere with its 
discretion. 

The fourth ground is that the appellants 
were entitled to future interest from the 
date of the decree on the consolidated 
amount of principal and interest on that 
date. No authority is shown for this view. 
The language of s. 30 is that interest is to 
be paid on the loan and that this interest-ig 
not to. be higher than the rate in Sch. III, 
The whole principle of this Act is that 
transactions should be re-opened between 
debtor. and creditor even in the’case of 
8.30 (2) where the transactions have termi- 
nated in a decree. It would be quite 
anomalous to hold that the Oourt in 
passing its. own decree under the Agri. 
Relief Act should consolidate the interest 
and the principal and grant future intérest 
onthe whole amount. There is no ruling 
which lays this principle down and on the 
contrary the interpretation which has been 
placed by the Full Bench of- this Court 
in Raghubir Singh v. Mulchand (1) on a 
case falling under s. 30 (2) is against ithe 
contention. . Although that was a case of a 
decree, yet sub-s. (2) states that. the 
provisions of subes. (1) are to be applied, 
lí therefore the provisions of sub-s. (2) 
involve the provisions of sub-s. (1) the 
interpretation of sub-s, (2) is the inter- 

(1) (1937) A L 3671; 170 Ind. Oas. 567; A IR’ 1937 


All, 598: IT R (1937) All’ €05;'10°R A. 175;: 1937; L 
R 741; 1937 R D 428 (F B). 
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pretation of sub-s. (ii, We have examined 
the paper bo.wk of the above: First Appeal, 
from order, No 243 of 1935 Raghubir 
Singh v. Mulchand (1).- This paper book 
shows that what was brought in revision 


‘wag a decree of the Subordinate Judge 


of Meerut, dated August 24, 1935 under 
the Agri. Relief Act in which there had 
been a calculation on the aggregate 
amount due on December 31, 1929: Now 
the order which was ultimately passed by 
the Divisional Bench was a direction ‘that 
in assessing the amount of interest due 
the interest will be calculated upon the 
original amount advanced on loan. When 
that order is applied to the decree under 
revision it will result that even for the 
period after the decree the interest is to be 
granted on the original loan. It was also a 
case of a decree by instalments. We see no 
reason to differ from the view which was 
taken in that case. Accordingly we hold 
that the principle on which the Court 
below has acted is correct, that is, that 
the Oourt was correct in stating in its 
decree on p. 33, line 17 that the rate of 
be on the 
principal amounts of the loan. ~.- ~. 

The fifth ground was that. the number of 
instalments was too large. ‘The instalments 
were 20 in number of six months each for 
a period of 10 years, As already observed 
this was a matter of discretion for the 
Court below and we sze no reason to inter- 
fere with that direction. In the result we 
dismiss this appeal with the exception of 
ground No.1 in which we have accepted 
the additional five villages for the property 
which is to be charged with the decretal 
amount, We decree sccordingly, and as 
the appəal has virtually failed we grant the 
respondent cosis of the appeal. 


8. Order accordingly. - 


ATERRAR 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Second Appeal No. 15 of 1937 l 
May 30, 1939 l 

Davis, J. O. ann TYABJI, J. F 

Smt. TULSIBAI—~PLAINTIFF—APPELLANT 

: versus, aoe SR ee 

GAPU MAL NARAINDAS ND ANOTABR— 
DEFENDANTS—RESPONDENTS a 
Hindu _Law—Succession—~Atma bandhus—Sister’s 
daughter and remoter male. bandhu; when former is 
nearer in propinquity. i ok L S 
In a osse of competition between a remoter male 
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bandhu and a sister's daughter who, under the 

Mitakshara Law, which appliesy to Sind, is not one 

of the female heirs specially mentioned, ‘the general 

rule is that she must be postponed to male heirs, 
- [Case-law discussed.) ` 


S. A. against the decree of the District 
Judge, Sukkur, dated November 30, 1936, 


Mr.. Dipchand Chandumal, for the Ap- 


pellant. - ` 
Mr. G. T. Raymond, for the Respondents. 


~ Davis, J. C.—In the suit out of which 
this seccnd appeal arises, the plaintiff one 
Tulsibai, wife of Naraindas, sued the two 
defendants, ‘Gopumal and Tejumal, for 
possession of the suit property as the 
nearest heir of one Lilomal. She was Lilo- 
mal’s sister's daughter, and’ the two de- 
fendants were sons of Motilbai, the daughter 
of Shivanmal, the son of Jashanmal, the 
grand-father of the propositus in this case. 
It is not disputed that the parties are atma 
bandhus and that Tulsi bai, the plaintiff, 
is nearer in propinquity to Lilomal, the 
propesitue, than the defendants Gopumal 
and Tejumal; but while the learned trial 
Judge held: that Tulsibai as a female 
bandhu was not postponed to the defend» 
ants, the male bandhus the learned Appel- 
late Judge came. to a contrary conclusion 
‘and dismissed the plaintiff's suit. We think 
however that upon the present state of the 
authorities the Appellate Judge was right 
and that this appeal should be dismissed 
‘with costs. Now itis to be’ first observed 
that this is not a case of competition bet- 
ween male aima banhus, between, for in- 
stance, tho ‘sister's: ‘son or the sister's 
daughter's son, and the two defendants 
who. are father’s father's son's, daughter's 
‘eons, item No. 20 in the list of atma bandhus, 
given ch p.63 of Mulla’s “Principles of 
Hindu Law” (1936 Edn.), but it is 4 
case of. competition’ between a remoter 
male bandhu and a sister's daughter who, 
under the Mitakshara Law, which applies 
to Sind, is not one of the female heirs 
specially mentioned, and the.general rule 


is that she must be postponed to male 


heirs. The learned Advocate for the ap- 
pellant however relies principally on two 
cases, one the Privy Council csse in 
Balasubrahmanya Pandya Thalaivar v. 
Subbayya Fevar (1), and the other, Datta» 


1 40 Bom. LR 704: 172 Ind. Cas. 724; AI R 
1938 P C 34; 1938 O LR 61; 1938 O WN "117: 4B 
E 251; ORE 162; 47 a Natya 1938A L R` 77; 


= 
= + f - nee 
`- sure a fea’ “reck ve 


pare youn b La 


TULSIBAL ù. GAPUMAL NARAINDAS ‘SIND ) 


18710 


traya Bhimrao v. Gangabai _Ganeshbhat 
(2), as authority for bis contention that.it 
is the test of proximity which counts and 
the test of religicus efficacy is only of 
account when tke competing heira are 
equal in degree; particularly the learned 
Advocate relies on the following passage 
in the Privy Council case (1), p. 712*): . 

“Tt is difficult to suggest that the Board here dis- 
carded the test of nearness of degree, and adopted only 
that of religious efficacy: they clearly applied both, 
and itis perhaps not without significance, in view 
of what the Subordinate Judge had said, that near- 
ness of degree is put firet. In’ Jotindra Nath y. 
Nagendra Nath (3), the question was between atma 
bandhus, admittedly equal in degree so that the test of 
proximity was no guide, and it was laid down, 
strictly as their Lordships. think, in. accordance with 
the general scheme of the Mitakshara, that it was 
only when the test of proximity failed that religious 
efficacy came in. Their Lordships can see no incon- 
sistency between the two decisions of the Board, 
and no antagonism between the later decision and 
the rule enunciated by Muthusami Ayyar, J. upon 
which Mr. Dunne relies so ‘strongly. They must 
therefore confirm the decision of both Oourts in 
India that, as between claimants Nos. 2 and3 
Subbayya, as nearer in degree to the last male owner 
is entitled to succeed to the estate.” 

But their Lordships of the Privy Oouncil 
were dealing with a case of competing 
male atma ‘bandhus: the mother’ s~brother 
was entitled to succeed as against -å 
father’s ‘sister's son; there Was no question 
of the mother's sistere daughter as hére, 
and though Sbah, J.’s judgment-in Datta 
traya- Bhimrao v. Gangabai Ganeshbhat (2), 
is eome ‘authority for the contention that 
a sister’s daüghter ranks high ii ‘the’ let 
of aima bandhus and is not to be postponed 
in favour cf mile atma bandhus more Tes 
mote in degree, the learned Judge on p. 553 
Bays : 

“Applying the test of propinquity it would seem 
that the sister's daughter would be nearer than the 
sister's son’s sons. I do not however decide this 
question as it is not necessary to do 80,” 
and in fact the learned Judge on other 
grounds dismissed the sister's daughter's 
suit, And this opinicn runs counter to the 
opinion in other Bombay cases. In two 
easesin Balkrishna Bhimaji v Ramkrishna 
Gangadhar (4), and Girimallappu Cha- 


nnappa Y. Kenchava Sanyellappa (5), it was 

(2) 46 B 541; 77 Ind. Cas. 173A I R-1922 Bom. 
321: 24 Bom. LR 69. 

(3) 58 I A 372; 135 Ind. a 637; A I R 1931 
P O 268; 59 O 576; 33 Bom. R 1411; SOW N 
1011; -85 OWN 1153; Gast) M W N978: 34 LW 
465; 6IML J 442; (1931) A L J 1009; Ind. Rul. 
(1982) P O 29 (P O 

(4) 45 B.353; 59 ae Oas. 771; AI R 1921 
189: 22 Bom. LR 144 

(5) 45 B 768; 61 ind. Oas, 294; A I R 1921 Bom. 
270; 23 Bom. L R 213. 


-~ *Page of 40 Bom, LR —[Ed.) 
‘TPage of 46 B.— [#d.] 
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decided that a male bandhu is entitled. to 
preference over a female  bandhu- ‘even 
though the latter is nearer in degree, and 
the latter case went in appeal to the Privy 
Council. There their Lordships held that 
in the Bombay Presidency the male bandhu 
is to be preferred to the female bandhu 
even though the latter be nearer in degres. 

Their Lordships said in Kenchava v, 
Girimallapa Channappa (6), at p. 212: | 
. In 1908, the High Court of Madras in Raja Venkata 
Narasimha v, Rajah Surnanit (7), again decided 
that in that Presidency a male bandhu ia entitled 
to preference over a female bandhu, even though the 
latter is nearer in degres. Saguna v. Sadashis (8), 
was not referred to in the judgment, but it was un- 
neceseary because there was no contest between 
maternal and paternal bandhus. Then in Balkrishna 
Bhimaji v Ramkrishna Gangadar (4), decided in 1920 
by the High Court of Bombay consisting of the same 
Judges who decided the case now under appeal, the 
authority in Rajah Venkata Narasimba v Rajah 
Suranani (7), was followed. The principle that 
among bandhus the male entitled to preference over 
the female—even though this latter is nearer in degree 
—was accepted as being law for the Bombay Presi- 
dency; and preference was given to a mother's 
sister's son over a brother's daughter. In that parti- 
cular case the actual decision would appear to con- 
flict with Saguna v. Sadashie (8), because it appar- 
ently ignored the supposed prior and paramount 
claim of paternal over maternal bandhus; and it 
would seem that for some unaccountable reason 
‘Saguna v. Sadashiv (8), was not cited to the Oourt. 
Whenever therefore the two conflicting principles of 
preference of the paternal over the maternal line and 
preference of the male over the female sex, in the 
Presidency of Bombay, have to be weighed, the Court 
which weighs them will have to choose between 
these two decisions of the High Court. But it will 
be seen fromthis summary that there is no case in 
the Bombay Presidency which decides that some' pre- 
ference is not to be given to male bandhus over 
female, and there is no doubt, indeed the learned 

Counsel for the appellants did: not contend that. there 
was any doubt, that throughout the rest of India, 
preference for the male would be certain.” 

And if in Bombay where the; Mitakehara 
is in 
Mayukha where preference is shown to 
female heirs,the female bandhu is post- 

.poned to the male bandhu evén though’she 
be nearer in degree, there seems eVén less 
-reason why a different rule should be fol» 
lowed in Sind where the’ Mayukha_ was.not 
the text-book: Bodomal v. Krishnabaz(9). 
We think therefore the learned District 
Judge was right, and we dismiss this appeal 
with costs accordingly, 


D. l Appeal dismissed. 
(6) AI R 1924 P © 209, (212); 82 Ind. Cas. 966; 51 
I A 368; 48 B 569; 26 Bom. L R 779; 20 L W 417; 
47 M L J 401; (1924) MW N719; 22 A L J 962; 40 
OL J 447; 35 MLT 241; 290 WN271; LOW N 
_ $05; 3 Pat. LR&LR 5 A(P Oy 182 P C). 

(7) 31 M 321; 18 M L J 409. ` 

(8) 26 B 710; 4 Bom. L R 527, 
. (9) 20 8 L R150; 93 Ind. Oas. 844; AI R. 1926 
Sind 231. - 
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PATNA HIGH COURT 
Öriminal Revision Application No. 64 - 
` of 1940 . 


March 5, 1940 
o. Agarwana, J, 
BHIKHALI TEWARY AND oragrss— 
PETITIONERS 
? VETSUS ` 
ACHAIBAR KUER anp ofuges—Opposite 
_ Party -o 
Criminal Procedure Code (Act V of 1898), as. 145, 
144—Bona fide dispute as to possession of land— 
Proper way is to proceed under s. 145 and not under 
a. 144. as 
In the case of bona fide disputes with regard to 
possession of land the proper method of dealing with 
the. dispute is by a proceeding under s. 1450f the 
Criminal P. O., and not by a proceeding under 
g. 144, : i 


Cr. R. App. against an order of the Dis- 
trict Magistrate: of Shahabad, dated Jan» 
uary 20, 1940, affirming that of the Sub- 
Divisional Officer of Buxar, dated, November 
30, 1939. ses 


Dr. Sir Sultan Ahmad and Mr. WM. 
Rahman, for the Petitioners. i 
Syed Safdar Imam, for the Opposite 
Party. T Ne ae 
Judgment.—This is an application by 
the 2nd party against an order of November 
30, 1939, making absolute against“ them an 
order under s. 144 of the Criminal P; C.in 
respect of plots Nos. 2 and 3 of village 
Gaighat. The Ist’ party arë tenants] of 
village Gaighat and are in“ possession of 
plota Nos. 11, 12 and 13 immediately south 
‘and contiguous to plots Nos.2 and 3. The 
2nd party are tenants of village Naintjore 
which is south of Gaighat. The proceeding 
-commenced on a Police report which stated 
that the 2nd party were in possession. 
The disputed plots had recently emerged 
from theGanges and it is the case of the 
lst party that there has been a reformation 
in situ of land which belongs to them. 
The 2nd party, on the other hand, relied on 
an amaldustak granted to tbem by the pro- 
prietor of the land about two months before 
the date of the Police report. The learned 
Magistrate who initiated the -proceedings 
came to the conclusion that the land was 
an accretion tothe land of the Ist party 
and, accordingly; decided against the 2nd 
party. In his orderhe stated that the 2nd 
-párty claimed the land: asan accretion to 
their village Nainijore.. The 2nd . party 
moved the District Magistrate. who has points 
ed out that the village of Nainijore is south 
of Gaighat snd nowhere it “is ‘contiguous :to 


l t , = e 


r the’ disputed plots. Liaw he ee the ae k Pani! Duki. F 
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In revision. it is contended that the 2nd 
party are interested in village Rudrapur 
which is adjacent to plot No. 3, one of the 
disputed plots, and that this circumstance 
has not. been considered by the’ Courts 
below... Now, the 2nd party had an oppor- 
tunity of showing cause against the 
original order before the Magistrate and 
also an opportunity of attacking the 
«Magistrate's order before the District 
Magistrate. On neither occasion did they 
claim these lands by reason of any interest 
that they may have had in Rudrapur and 
there is nothing in the record which enables 
me to hold that they in fact have any 
interest in Rudrapur. The learned District 
_Magistrate observed in his judgment that 
the Sub-Divisional Magistrate did nct trust 
the Police report. If, the Sub-Divisional 

: Magistrate has ever said that he distrusted 
- the Police report certainly it does not 
appear from his judgment, That judgment 
contains no reference to the Police report 
at ‘all. However, the finding given by 
the.Courts below that the villagers of 
Nainijore have no claim to this plot is 
supported by circumstances and I see 
no reason to interfere in revision with an 
order which has already expired, Should 
there be any further dispute with regard 
to the possession of these lands the Sub- 
Divisional Magistrate will bear in 
mind the rulings of this Court that in 
the case of bona fide disputes with 
regard to possession of land the proper 
method of dealing with the dispute is 
by a proceeding under s, 145 of the 
Criminal P.O, andnot by a proceeding 
under g, 144. gh 


The Rule is discharged. 
B, Rule discharged.. 


RANGOON HIGH COURT 
Civil Revision No, 267 of 1934 
August 2, 1939 
n Ba U, J. | 
KO SAN PAW—Appuioant 
l VETSUS 
KO PO YI—RESPONDENT 
Civil Procedure Code (Act V of 1908), a. 115— 


Facts and law duly considered by lower Court— 
Decision erroneous—I f can be correctedon revi- 
sion. > 

If the facts and the law applicable to the case 
have been duly considered by the lower Oourt, 
then, although its decision may be erroneous, the 
error cannot be corrected on revision. If, on the 
other hand, the lower Court has failed to consider 


KO SAN PAW v, KO po.yt (RANG.) l 
_the‘law or the facts, it has acted illegally and its 


- dant-respondent 


‘priated towards the said amount. 
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decision may be revised. 
(Case-law reviewed.] 


O. R. against the decree of the Additional 


District Court, Yamethin at Pyinamana, in 
‘O,.A. No, 19 of 1938. - 


Mr, J.C. Ray, for the Applicant. _ 
Mr. P. K. Basu, for the Respondent, . 


Order.—Unfortunately there’ has been 
some delay in the disposal of this case. 
The delay -is due to the fact that I have 
been lately very busy with urgent and 
important matters and partly due to. the 
fact that I wanted to take time to con- 
sider the question whether I -should refer 
this case toa Full Bench or not. On going 
through a good number of authorities cited 
at the Bar I found thatit would not serve 
any useful purpose to refer this case to a 
Bench inasmuch as the law relating to 
the question as to when and under what 
circumstances the High Court can interfere 
with the decision of a Subordinate Court in 
revision is settled in so far as this country 
is concerned, The facts leading: up to 
the. institution of this suit are few and 
simple. The plaintiff-applicant sued. the 
defendant-respondent for recovery of Rs. 270 


‘alleged to be due as the price of tobacco 


leaves which he had sold to the latter from 
time to time, the transaction between the 
parties started on or about September 9,1933. 
From that::date up to December-5, .1933 
the plaintiff-applicant sold ` leaves worth 
Rs. 995-11:0 from time to itime-and in 
payment:thereof the defendant-réspondent 
paid several sums amounting to Re:.742-14-0 
during that period. That left a ‘sum öf 
Rs, 253. Then the parties ceased “dealing 
with each other till August 1, 1935. ,During 
that year the plaintiff-applicant sold goods- 
to the value of Rs. 547-7-0 to the defen- 
and . the latter paid 
Rs. 530-4-0 in respect thereof thus leaving 
a balance of Rs. 17-3-0. In respect of this 
sum of Rs. 17-3-0 and the balance Rs. 253 
still due in- respect of accounts for 1933 
the present suit was instituted, i 
In order to get over the bar of limita- 
tion the plaintiff-applicant states in his 
plaint that the amount Rs. 253 was brought 


-over to his new account opened in 1935 


and the amounts paid by the defendant- 
respondent daring that period were appro” 

e 
defence of the defendant-respondent is 
that he did not. owe a sum of Rs. 253 


as alleged and:if he still owe that amount 


1940 . 


the claim thereto ia barred by timé. The 
trial Court held that the claim to this 
‘amount was not 
decreed the amount claimed with costs, On 
appeal the lower Appellate Court took a cons 
-trary view and held that the claim of. the 
‘Plaintiff-applicant to the sum of Rs, 253 was 
barred by” time. The plaintiff-applicant 
therefore comes up to this Court and seeks 
to have the order of the lower Appellate 
-Court revised. An objection is taken by 
the learned Counsel for the respondent that 
this application for revision does not come 
within the purview cf s. 115, Civil P. O. 
Section 115 is in the following terms: 
- “The High Court may call for the record of any 
case which has been decided by any Court subordi- 
nate to such High Court and in which no appeal lies 
thereto, and if such Subordinate Oourt appears 
(a) to have exerciseda jurisdiction not vested in 
it by law, or 
(b) to have failed to exercise a 
vested, or 
{c) to have acted in the exercise ‘of its jurisdiction 
illegally or with material irregularity, 
the High Oourt may make such order in the case as 
it thinks fit." i 
This section was originally s. 622, Oivil 
P. 0., 1877, and it contained only els. (a) 
and (b); but by s. 92 of Act XII of 1879, el. (e) 
was putin, This clause was first dealt with 
by their Lordships of the Privy Council in 
‘Raja Amir Haszan Khan v. Sheo Baksh 


“Singh (1), where Sir Barnes Peacock said: 

“ The question then is, did the Judges of the lower 
Courts in this case, in the exercise of their jurisdic- 
tion, act illegally or with material irregularity ? - It 
appears that they. had.. perfect jurisdiction.to -decide 
the question which-was before them, -and they did 
decide it.. Whether - ‘they-decided-it rightly :or 
wrongly, they had jurisdiction to decide .-the case; 
and even if they decided wrongly, they did not 
exercise their Jurisdiction illegally or with material 
irfegularity.’’ 

The next case in which this question 
was considered by .their Lordships was 
the case in Balakrishna U dayar v. Vasudeva 


Aiyar (2), where Lord Atkinson said, 

“ As to the preliminary objection, s, 115, Civil P., 
O., enables the High Oourt, ina case in which no 
appeal lies, to call for the "record of any case if the 
Court by which the case was decided appears to 
have acted in the exercise of a jurisdiction not 
vested in it by law, or to have failed to have exer- 
cised a jurisdiction vested in it, or to have exercised 
its jurisdiction illegally or with material irregula- 
rity, and further enables it to pass sush anorder in 
the case as the Court may think fit. 

It will be observed that the section applies to 
jurisdiction aloné, the irregular exercise or non- 
exercise of it, or the illegal assumption of it. The 
section is not directed against conclusions of law 


(1) 11 I A 237; 11 06; 4 Sar. 559(P O 

(2) 44 IA 261; 40 Ind. Cas, 650; A I R 1917P O 
71; 40M 793; 15 ALJ 643;2 P L W 101; 33 M L 
J 69; 26 O LJ 143; 19 Bom. L R 715; (1917) M W 
a 6 L W 501; 220 WN 50; 1l Bur, LT 48 
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or fact in which the question of-jurisdiction ‘is not 
involved.” 

As a result of these two pronounce- 
ments there has been a conftict of deci- 
sions in India and Burma as to when and 


under what’ circumstances a Subordinate 
‘Court is said: to have exercised ‘its jurisdice 


tion “illegally or with materia! irregularity.” 

These decisions are almost ‘irreconcilable, 
but so far as this country is concerned, 
as I have explained above, it may. be 


said that the law is almost settled. The ` 


first case in which this question was 
considered was the case in Zeya v. Mi 
On Kra Zan (3), where the Ohief Judge’ Sir 


Herbert Thirkell- White, after reviewing a. 


number of cases, said: 
-.“ There aremany instances in which there can Da 
no doubt as to the power to revise.. Where there 
is. patent illegality or material irregularity of pro- 
cedure, .the oe of. the section cannot: ..be 
doubted... .-But where there is no illegality of 
so’ crude and obvious a kind, and where the proper 
procedure has been observed, in cases,- that is to 
say, where the application of the section is doubtful 
owing to the difficulty in distinguishing between.an 
error of law and illegal‘action, I think that. the 
test is whether the lower Court has applied its mind 
to the law and the facts and come to a decision after 
due consideration ; or whether it has failed’to take 
into account some proposition of law or... some fact 
in evidence-which ought to affect its . ` decision. . if 
the facts and -the law applicable .to the case» have 
been duly. considered by the > lower Court, then, 
although its decision may be erroneous, ‘the error 
cannot be -corrected on revision. If, on 
hand, the lower Court has failed to consider the 
law or the facts, it has acted illegally and its decision 
may be revised,” `: 

This decision was appr -oved and: follow- 
ed İn Goridut Bagla v. H. Rookman (4; where 


Ormond, J. Said: 

“ The question I think resolves itself into this: 
was the method irregular by which the conclusion 
of fact or of law was arrived at? If the Judge 
arrives ata conclusion of law or of fact without 
having considered the law or a material part of 
the evidence, or by misunderstanding or erroneous- 
ly recording the. statement of Pleaders or witnesses, 
the method of arriving at such conclusion is illegal 
and irregular, and is a ground for revision, pro- 
vided the irregularity is material and ‘the petitioner 
has suffered an injustice thereby.” 

These decisions were approved and follow- 
ed by this Court in Rasu v. Kattara (5), 
Maung Pa v. Abdul Ganni (6) and Fut 
Chong v. Maung Po Cho (7). These deci- 
sions are in accordance with the view of 
Rankin, J. as hethen was, given in Hindley 


G2 LB R333. 
re A LB R 263; 47 Ind. Oas. 781; AI R 1919 


LB 
; (5) 1a R202; 82 Ind. Oas. 658; A IR 1924 Rang. 
‘6 4 R 202; 97 ind. Oas. 1029; AI R 1926 Rang. 
214, 
‘7 R 339; 120 Ind; Cas, 899; A I, R 1929 anes 


: 


the other / 
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v, Joynarain Màrwari (8), where thè Tearn- 
ed Judge said: - p a 

“ A review of the cases upon this section leads 
me tothink that whether or not this oase; comes 
within cl. (a) it. can only escape this clause - by 
falling within cl. (c)......-.. s All cases of acting 
illegally are cases of error in law though the con- 
verse is very far from true. The element which 
must be present in the natureof the errorto give 
rise to the power of revision has never been very 
precisely defined,-but I think it clear upon the 
statute and not really doubted in the decided cases, 
that any error in law which amounts to a usurpa- 
tion of authority inthe act done by the- Court 
comes within cl. (e) if it is not already within 
el. (a); In the broad sense ofthe word nd Court 
ever. has jurisdiction to act illegally though it may 
have jurisdiction to make an order which’ in fact’. or 
‘in ‘law is wrong, I think that the Legislature when 
in 1879 it added the last clause can‘only have 
-meant to obviate unprofitable nicety in the inter- 
‘pretation of the word “ jurisdiction” in the section 
-as it originally .stood...........2éwas argued at the 
‘bar onthe .strength of the judgment given by 
Jenkins; O. J., in the .case last’ cited, Shew Prosadv. 
‘RamChunder (9) atp. 339 that the words “acted ille- 
. gally `} refer only to matters of procedure : This'is 
-I think a misunderstanding. Save in extreme cases 
auch matters come within the last words of cl. (e) 
The word: “ procédure ".is used by the Ohief Justice 
as covering all three clauses of the section—a clear 
-thongh.certainly an extended sense. The phrases 
are “faults.of: procedure,” “ error . of law ‘and not 
of procedure “vand I think he isadverting'to the 
‘general. scope of: the section as a whole inva’ short 
‘and comprehénsive phrase. He: used the word 
“ procedure -as the key-note of the section just as 
‘the Privy Council in Balakrishna Udaya v. Vasudeva 
“Adyar (2), used! the word “ jurisdiction.” In _his 
‘judgment the word: procedure" does not mean 
merely the. method of conducting a case and in- the 
Privy Council's judgment the word “jurisdiction “ 
does not mean merely propriety of forum.” 


That these views are in my opinion ~ 


correct is confirmed by what Lord Macmillian 
said in’ the course ‘of ` discussion in Atma 
Rám v. Bent Prasad..(10); .where.his Lord- 
ship said:, 2 OR, E AFE z i D ‘ toe z ay Xs 

:. “The High Court found the . Subordinate Judge 
-was in-error in three. ways.: (1)-He. dealt with the 
matter summarily, i. e., he did not. give. it proper 
consideration. ;(2) He misapprehended-the position 
.of Beni Prasad... (3) He failed to do..justics between 


‘the : parties,” eer a ae p 

The question that therefore arises -in 
this case is whether the learned Judge 
of the lower Appellate Court applied his 
mind to the law and facts-of this“ case 
in deciding it in the way he’did,- I‘have 
no doubt in my mind that the learned Judgoé 
did.: The evidence of the plaintiff-appli- 


(8) 46 O 962; 54 Ind. Oas, 439; A I- R 1920'Cal. 305; 
24-0 W N 288. - st i ai nS = i 
(9) 41 O 323, (339); 23 Ind. Cas. 977; A IR- 1914 
Ol. 388. ' ; Pg Se 
(10) 621A 257; 157 Ind. Oes. 894; A I R 1935 PO 
165; 57 A 678; (1935) O W N 997; 390 - WN 1249; 
1935 O L R 580;42 L W 554;2B R1;1985 A L-R 
-981;:37 Bom. LR 871; (1935) A'L J 1124; (1935) M 
W N 1251; 8 R P 065;17 PL T93\P0)'- - -: -- 
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‘sole: decree-holder, the 


{87100 
cant himself shows that hia suit is a auit 
for the recovery of Rs. 253 due in respect 
of acccunts of 1933 and a sum of Rs. 17-3-0 
due in respect of accounts of 1935, He 
states; l 5 
“For the goods taken in 1295 B. E. asum of 
‘Ra, 253 is due.............. A BUM of Re, 17-3-0 was due 
on the goods taken in 1797 B. E. and so the total due 
from the defendant is Rs. 270.”  ~ 
In the course of ercssexamination he 
adds: 
“There is nothing in the account book to show 
specifically that the amounts paid in’ 1297 B.E, were 
being paid towards the Rs. 253 due from the 1295 
. E. account.” 5 is ts 
For all these reasons the application-fails 
and it-is dismissed with costs. - 
` B. . Application dismissed, 


` 
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MADRAS HIGH COURT. 
Appeal No. 31 of 1930 - 
| September 1, 1989 
- BURN AND Stopakt, JJ.. 
NARAYANAN CHETTI (Minor) anp | 
ANOTHB&—~ APPELLANTS 


4 < Versus = i 
PANCHANATHAN OHETTIAR aNp | 
OTHERS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
r.16—Father, sole  decrce-holder, dying—Decres 
devolving on son -Son cannot execute decree without 

recognition of devolution by Court passing decree. 
_Even where on the death of the father who was the 
decree has devolved. upon 
his,sons by the operation of law, they cannot claim to 
be decree-holders who can execute the decree without 
recognition by-the Court which passed’.the decree of 
the devolution upon.them of the decree. -172 Ind. Cas. 
-100 (1), dissented from. - l jas aes 


A. against an order of the District Court; 
West Tanjore, dated April 14, 1937. 


Messrs, T. R. Venkatarama Sastry and 
C.'A. Seshagiri Sastry, for the Appellants. 


“© Mr. N. Sivaramakrishna Iyer, for’. the 
‘Respondents, ` i s a 


Judgment. — We cannot accept the | 


contention on behalf of the appellants that 
they. are’ decree-holders. who can execute 
the decree without recognition by. the 
Court. which passed the decree of the 
devolution upon them of the decreé. The 
‘appellants are. not “decree-holders” : as 
defined ins, 2, Civil P. O.. Their father 
‘was-the sole decree-holder, and although the 
scps may well have. been. entitled ‘along 
with him to the tenefits of the decree—a 
tbing which has yet to be investigated—it 
is impossible to, say that they. were, or aré 
“decreesholders.” The decree has beén 


A 


transferred to them by operation of law 
. on the death ‘of their father and O. XXI, 

r. 16, Civil P. O., is applicable. With 
respect, we are not able to agree with 
the learned Judge who decided the case 
In Akhori Ramsewakprasad v. Saran Singh 
(1), The decision of the ‘learned District 
Judge on this point is in our opinion 
correct. 
missed with costs, 


| NS. Appeal. dismissed, 


n~ (DA IR 1937 Pat. 607; 172 Ind, Oas, 100; 4 B R 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 695 
= of 1938 
February 5, 1940 
AGARWALA AND Rowtanp, JJ, 
OHHATRANATH DAS ano orares— 
PLaINTIFRES—A PPELLANTS 
i VETEUS = á 
KASHINATH DAS AND OTAER3— 
DEFENDANTƏ—RESPONCEENTS 
Registration Act (XVI of 1908), s: 17 — Amendment 
- dn 1929~-Document executed before amendment and not 
requiring registration—Whether requires registration 
after amendment. . 2 
The amendment of s. 17, Reg. Act, in 1929 does not 
require documents executed before that Act came into 
operation. and which did not require registration 
.when it was executed, to be registered. Desai Mott- 
: tal Mangalji v. Desart Parashorotam Nandlal (1) and 
.Ram Coomar Singh v. Kishari (2), relied. on. 150 
- Ind. Cas. 555 (3), distinguished., ; _ 
- A. fr.ma decision of the. District 
‘Judge of Purnea, dated June 17,1938. . 
. ' Messrs. S. C. Mazumdar and P. N. Sanyal, 
for the Appellants, l A 
-‘ Messrs; Jafar Imam, Rajanikant Sinha 
‘and Ram Anugrah N. Sinha, for the Respone 
, dents.. ; à l ‘ j r 
Agarwala, J.—This is an appeal by 
‘the -plaintifs from a decision of the. Dis- 
trict Judge of Purnea reversing a decision 
of the Munsif. The appeal arises out of 
a- suit for recovery of possession of 
khewats 13 and 14 of village Maranga. 


The principal question in .the suit was ` 


Whether there had been an award by 
arbitrators in 1913 by which these khewats 
had been allotted to the plaintiffs “or 


whether, as alleged by the defendants, © 


there was no award in 1913 but that there 
was an award in 19ly¥ by which the land 


in dispute was allotted to the defendants. 
- The plaintiffs relied on Ex. 1 which pur- ~ 


. ported to be an award made on January 
1, 1913. The defendants relied on a 
similar document relating to “an award 
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purporting to be made in 1919. - The trial 


. Court refused. to take in evidence the 


document tendered by the defendants on 
the ground that it was unregistered and 
found thatthe award of 1913 was genuine. 
The Appellate Oourt has rejected Ex, 1 
also on the ground that it was not re- 
gistered and has omitted to consider much 
of the evidence that was adduced by the 
plaintiffs. E 
The first point that arises in this appsal 
is whether the two awards of 1913 and 
1919should have been admitted in evidence 
and considered by the Oourt below. - It 
has been contended in support ‘of the 
judgment of the Court below that s. 49 
of the Reg. Act of 1908 ig a bar to the 
admissibility of either of the awards. That 
ection provides that no document required 
by s. 17 to be registered shall be received 
as evidence of any transaction affecting 
any, immovable property or conferring any 
power to adopt, unlegs it has been registered. 
There is no dispute that the two docu" 
ments were of a nature which s. 17 of 


‘the Reg. Act as amended in 1929 requires 
to, be registered or that such documents 


were not compulsorily registerable under 


6 17 as the Act stood before the amend- 


ment of 1929. The question, therefore, 
resolves into this, whether the amendment 
of s. 17 in 1829 requires documents exe- 
cuted before that Act came into operation 
to be registered; A similar question was 
raised in -Desai Motilal Mangalyt v. Desai 
Parashorotam Nañdlal (i) in which- it 
was held that s. 17 of the Reg. Act of 
1877 should not be construed as requir- 
ing.a document to be registered waich 
would not have required registration when 
it was executed. The learned Judges who 
decided that case followed the earlier 
decision of the Calcutta High Court in Ram 
Coomar Singh v, Kishari (2) in which it 
was held tnat neither s. 17 of the-Act of 
1877 nor the corresponding sections of the 
preceding Acts had the effect of rendering:a 
document, which. was not compulsorily 
registrable, under the Act of 1864, inadmis- 
sible in ‘evidence under the succeeding 
Acts, without registration. Learned Counsel 
for the respondents referred to the recent 
decision of the Bombay High Court in 
Ditto, Shivram Gosavi v. Babasaheb Maihar 
Dzshpande (3) in wnoich a question arose 
regarding the admissibility of a rent-note 
-(1) 18 B 93, - i i 

(2) 9 O 68. , i l l 

(3) 58 B419% 150 Ind. Oas, 555; 38 Bom. L R 359; 
A I R1934 Bom. 194; 7 R.B' 1; nan ke 
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executed in 1865. Such a note was not 
ecmpulsorily registrable at the time when 
it was executed-but it was compulsorily 
registrable under s. 17 of the Act of 
1908. The Act of 1866. had also rendered 
such documents compulsorily registrable 
and: it contained a provision in s. 100 
that- documents which had not been com- 
pulsorily registrable before 1565 but were 
then declared to be so registrable might 
be ‘registered within one year from the 
date ‘from which the new Act came into 
operation. The holder of the rent-note had 
not taken the precaution of availing himself 
of the benefit of this provision of the Act 
of 1866 and in those circumstances it was 
held that the document was rendered in- 
admissible in; eviderice by s. 49 cf the 
Act of 1908 That case is clearly die- 
tinguishable: from -the present case, The 
amending Act of 1929 does not contain 
any provision similar.-to that of s. 100 of 
‘the Act of 1866 andthe T, P. Amendment 
(Supplementary) Act (Act X XI of 1929),s. 15, 
clearly supports the principle of the earlier 
Bombay decision. Section 15 (1) (b) provides 
that “Nothing in this Act shall be deemed 
to affect the validity,- invalidity, effect or 
consequences of anything already done or 
‘suffered -before April- 1, 1930 when the 
Supplementary Act came into operation. 

` -The decree: of the Gourt below must be 
det aside and the case ‘be re-heard. The 
Appellate Court will „afford the defence 
an opportunity: of giving formal proof of 
the award of 1919 but-no -other `frèsh 
‘evidence. will be admitted. The Court will 
also take into consideraticn, in determin- 
‘ng the questions which arise before - it, 
the documentary and oral evidence in the 
case. ‘The particular documents which the 
appellants complained had not been re- 
ferred to by the Court -below are Ex. 11 
[(a rent decree obtained by the plaintiffs 
against certain tenants) and rent receipts 
produced by the plaintifs (Ex. 4 series)]. 
-It has also- been a matter of grievance that 
the Oourt below has omitted to consider 
the fact that the rent receipts produced 
by the defendants: were receipts granted 
by saiitindari servants who had been dis» 
‘missed for misappropriation and that it 
was the plaintiffs: who produced all the 
documents of-title relevant to the property 
in dispute.: These matters will now -be 
considered by the Oourt below and given 
their proper weight. The costs of ‘this 
appeal will abide the result. , 

- Rowland, J.—I agree. | ! 

D, Order accordingly. 
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‘always be said upon reversal of the decree, unless it - 
„gives clear indication -of that fact, that the posses- 


‘of “mesne profits.” 
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BOMBAY HIGH COURT 
Appeal No. 11 of 1938 
June 29, 1939 
Wassoopew, J. 
GANPAT GATLU AND oragas—PusInTIFes 
`” —APPELLANTS l 
versus So 
NAVNITLAL RANCHHODDAS 4ND OTABRS 


. — DEFEN DANTS— RESPON DENTS 

Oivil Procedure Code (Act V of 1908), s. 144—Ap- 
plication for reatitution is governed by Art. 182, 
Limitation Act (IX of 1908) — Distinction made by 
8. 144 between... restitution which is properly con- 
sequential on variation or reversal of decree and 
which is not—Reversal of decree — Possession taken 
under original decree, whether always wrongful. 

An applicationfor restitution must be regarded as 
an application in execution and would be governed’ 
for the purpose’ of limitation by Art. 182, Lim. Act. 
Consquently, a person claiming restitution would have 
todo so within the period of three years from- the 
dateon which theright to make the claim arose. 41 
Ind. Oas 238 (2) and 62 Ind. Cas, 2*3 (3), relied 


on. 
Held, on facts that application for restitution was in 
time, ae he ~ 

Ordinarily, on the reversal of a decree for posses- 
sion the judgment-debtor would bė entitled to posses- 
sion if claimed... The judgment-debtor would also 
be entitled to mesne profits during the period he was 
cannot 


siontaken under the original decree -is wrongful. 


-Section 144, Oivil P. O., makes a distinction between 
‘restitution which is properly ‘consequential on the 
- variation or reversal of- 


the decreeand reatitution 
which is not. It emphasizes the fact.that .discretion 
is vestedin the Court to make an order for mésie 
profits which are properly consequential on such 


‘variation or reversal, That distinction recognizes 


the possibility of a reversal not imprinting, on the 
possession taken, a wrongful character within. the 
‘meaning of s. 2, sub-s, (12), containing the definition 
If in ths order of reversal the 
character of that possession has been determined, then 
the question ceases. Bat ifitis not and the Court 


. remands the suit for determination of that question 


after fresh or further inquiry, then certainly it 
would be premature for the Oourtin the application 
by the successful appellant for restitution to make 


- an order for mesne profits, for the Court would then 
. be determining a question which was sub judice, 76 


Ind. Cas. 255 (1), relied on, . 
A.from the order passed by the District 


. Judge, West Khandesh at Dhulia, in Appeal 


No. 162 of 1935. 


Mr, P, B. Gajendragadkar, for the Appel- 


' lants. ' 


Mr. S. A. Kher, for Respondents Nos. 1 
to 4, . | 


Jjudgment.—Tbis is an appeal trom an 


- order of the District Judge of West Khan- 
desh setting aside the trial Court's order 


dismissing as time-barred the respondent's 


‘ application under s, 144, Civil P. O., dor 


restitution. He has remanded the case -for 


1840 


decision thereof on the merits. The ques- 
_ tion raised in this appeal is one of limita- 
tion and it arises in this way. The plaintiff 
purchased in 1918 about one hundred 
mango trees in execution of a mortgage 
decree of 1910:- As he found difficulty in 
recovering possession owing to obstruction 
y certain persons who claimed title to the 
trees, in 1921- he instituted an action for 
possession against those persons. Among 
them was one Jamnabai who claimed cer- 
fain number of mango trees froma large 
cluster as purchaser from the mortgagor’s 
daughter who had sold them as being oùt- 
side the specific trees mortgaged, In 1924 
a decree was passed in the plaintiff's favour. 
In execution he succeeded in obtainting 
Possession’ of eighty mango treeson April 
9; 1925. In appeal taken by some of the 
defendants it was contended that as the 
cluster of mango trees consisted of a very 
large number of trees exceeding hundred, 
-1t was incumbent on the plaintiff to estab- 
lish the specific trees mortgaged and sold, 
and that there was no evidence of their 
identity, That argument appealed to the 
first Appeal Court which therefore reversed 
the trial Oourt's decree and remanded the 
sult for ascertaining “which of the trees 
were actually. sold to the respondents.” __ 
~: Unquestionably, upon that: reversal-and 
‘remand the restitution of the trees. taken 
possession of by virtue of the decree ‘was 
‘properly consequential. But-that was not 
done because there was no application for 
restitution under s. 144 of the Code then 
made. ‘he suit thereafter upon remand 
proceeded to trial and the plaintiff's claim 
was upheld, except in respect of some trees 
which were claimed by ‘defendant No. 3, 
Jamnabai, and ‘since purchased on June 
26, 1927, by the present respondents. The 
decree upon remand was passed on No- 
. vember 23, 1931, On April 12,1933, Jamna- 
bai’s successors, the present respondents, 
applied merely for an order for mesne~- pro- 
fits of those trees excluded from: the origi- 
nal decree for the period of the alleged 
wrongful possession of the plaintiff com- 
_mencing from the date of his possession in 
execution of the decree, namely; April 9, 
1925, to the date of the application. That 
claim was resisted on the ground of limi- 
tation and the pleain that respect was up- 
held by the trial Court. But it did not find 
favour. with the learned District Judge. He 
held, following Sonba `v. Parashram (1); 
that the awarding of mesne profits was not 


nP A I-R 1923 Nag. 101; 76 Ind. Oas. 255;18 Ñ L R 
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a proper consequence of the order of re- 
mand and reversal and that time commence 
ed to run from the decree passed - after 
remand. ‘He therefore remanded the case 
for ascertaining the quantum of the profits 
recovered. Against that order the plaint- 
iff’s' heirs have appealed, - zi 

It is clear upon authority that the appli- 
cation for restitution must be regarded as 
an application in execution and would‘be 
governed for the purpose of limitation by 
Art. 182, Lim, Act (IX of 1908); See K:urgo* 
digouda v. Ningangouda (2) and Hamidallt 
v. Ahmedalli (3). Consequently, a person 
claiming restitution would have to-do -80 
within the period of three years fromthe 
date on which the right to make the claim 
arose. The question is which is the termi- - 
nus aquo for computing that period. It 
is urged that limitation commenced: from 
the date of the order of reversal and ree 
mand, namely, January 27, 1927 and that 
the application therefore is clearly barred. 
On the other hand it is said that the period 
commenced from the date on which the 
respondents succeeded in the suit, namely, : 
November 23,1931. The question is’ not 
free from difficulty. Undoubtedly, as £: 
bave remarked, it was obligatory on the 
Oourt upon an application for restitution 
to restore possession of the mango trees 
under s. 144, Oivil P. C., :when the firét 
decree was reversed in appeal on January 
27, 1927 and ths case remanded: Ordinarily, 
on the reversal of a decree for possession 
the judgmentedebtor: would be entitled to 


‘possession if claimed. Buf no such claim 


appears to have been made in this case; 
The-judgment-debtor would also be-entitl- 
ed to mesne- profits during ‘the pariod he 
was wrongfully kept out of possession. But 
it could not always be said upon reversal 


‘of the decree, unless it gives clear indica- 


tion of that fact, that the possession 
taken under the original decree is wrong- 
ful.. Section 144, makes a distinction’ -be- 
tween restitution-which is properly conse- 


-quential. on the variation or reversal of the 


decree and restitution which is not. It eni- 


' phasizes the fact that discretion.is vested in 


the Court to make an order for mesne pro» 
fits which are properly consequential ' on 
such variation or reversal. That distinc- 
tion recognizes the possibility of a rever- 
sal not imprinting on the possession taken 
a wrongful character within the meaning 


(2) 41 B 625; 41 Ind. Cag, 238; AI R 1917 Bom. 210: 


19 Bom. L R 638. 
(3) 45B 1137; 62 Ind, Oas. 283; A I R 1921 Bom; 67: 
23 Bom. L R 480. E 
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of s. 2, subes, (12), Civil P, O., containing 
the definition of "mesne profits.” If in the 
order of reversal the character of that posses- 
sion has been determined, then the question 
ceases. But ifitis not and the Oourt re- 
mands the suit for determination of that 
question after fresh or further inquiry, then 
certainly as the leurned District Judge has 
remarked it would be premature for the 
Court in ‘the application by the successful 
appellant: for restitution to make an order 
for mesne profits, for ihe Court would then 
be determining a question which was sub- 
judice. That is what was decided in Sonba 
v. Parashram (1) and with respect I agree 
with the reasoning in that judgment. 
- Here it was made abundantly clear by 
the first Appeal Court which reversed the 
decree and remanded the suit that the 
character of the plaintiff's possession could 
-not then be determined until and unless the 
identity of the eighty mango trees claimed 
‘was ascertained. It was therefore impose 
sible tosay before the ascertainment was 
complete whether the plaintiff's possession 
was necessarily wrongful, Iam unable to 
‘agree with the reasoning that the rule in 
s. 144 of the Code enunciates the doctrine 
of restitution in an unqualified form and 
contemplates a complete and unqualified 
restitution with all consequential reliefs, 
‘As I have already remarked, the language 
of the section makes-æ distinction in the 
Court’s powers in placing the parties in 
the position which they would have occu- 
pied but for the decree. The Court has 
to regard the nature of the claim, the re- 
lief granted, the variation introduced in 
appeal and the mannerin which the ulti- 
mate decision might affect the rights of 
‘the parties to the subjectematter in dispute. 
These considerations have necessarily to be 
borne in mind in exercising the discretion 
vested in the Court in determining the 
claim to ancillary relief by way of -refund 
of costs, payment of interests,- damages 
or compensation and mesne profits. I 
‘would therefore maintain the order of the 
` lower -Appellate Court and dismiss this 
appeal with costs. 


S.: Appeal dismissed. 


ALI MOHAMED BBRAHIM D, ADAM HAJEE (OAL,) 


S. B. Sinha, 


'Hajee Peer 
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CALCUTTA HIGH COURT 
Application in Suit No. 1177 of 1938 
April 6, 1939 

Sen, J. 
ALI MOHAMED EBRAHIM 
SHAKOOR — APPLICANT 
; VETSUS ; 
ADAM HAJEE PEER MD.. ESSAOK 
AND OTHERS—DEFRNDANT3 
l — Opp. siTe PARTY 

Letters Patent (Cal.), cl. 12 — Leave under, to sue— 
Application for revocation of—Considerations—F'irm 
register kept according to terms of Partnership Act 
showing Calcutta as principal place of business—Sutt 
for dissolution of partnership in Calcutta High Court 
— Leave to sue there, if can be revoked. 

In an interlocutory application for revocation of 
leave to sue granted under cl, 12, Letters, Patent 
mattersof difficulty and importance which require & 
meticulous consideration of facts and law and which 
are best determined upon the evidence of witnesses 
who have been subjected to cross-examination should 
be decided atthe trial of the suit and not in the ap- 
plication. fp. 358, col. 1.] 

Where a firm register kept in accordance with the 
terms of the Partnership Act shows that the prinoi- 
pal place of business of the firm in Oalcutte and a 
person brings a suit for dissolation of partnership 
in Calcutta High Oourt relying upon the entry in 
the firm register, the High Court has jurisdiction to 
try the suit and leave to suein the Calcutta High 
Court under el. 12, Letters Patent (Cal.) cannot be 
revoked on the ground that jurisdiction of . that 
Court is being attracted by adoption of a device. 
Radha Bibee v. Mucksoodum Dass (1), 163 Ind. Oas, 
167 (2) and 162 Ind. Oas. 287 (3), distinguished [p. 
358, col. 1; p. 359, col. 1.] 7 


Messrs. S. N. Banerjee and N. C. Chatter- 
jee, for the Applicant. x 


Sir A. Roy (Advocate-General) and Mr 
for the Opposiie Party 


(Defendant), 


Messrs. S. M. Bose, B. C, Ghose, S. Ce Bose, 
S. N. Banerjee, H. N. Sanyal and A.C, 
Ganguly, for the other Defendants. 


Judgment.—This is an application by 
defendant No, 6, Hajee Adam Abdül 
Shakoor, for an order that the leave grante 
ed under cl. 12 of the Letters Patent of 
this Court to the plaintiff to institute this 
suit in this Oourt be revoked, in the 
alternative for an order staying the suit, 
There was a prayer for security for costs; 
that was abandoned by learned Counsel 
for the petitioner, This motion arises’ out 
of a suit instituted by the plaintiff Ali 
Mohamed Ebrahim Shakoor against six 
defendants, They are (1) Adam Hajee 
Peer Mohamed Essack, for self, (2) Adam 
Mohamed Essack, as mana- 
ger of Peer Mohanedi Fund, (3) Ahmed 
Hajee Peer Mohancd, (4): Abdul : Karim 


Adam, (5) Taiyub Ali Mohamed, and’ (6) 


1940 à 


< Hajee Adam Abdul Shakoor. It will be 
. More convenient, I think, to refer to the 
` defendants by their respective numbers and 
not by their names which are confusing 
by reason of the fact that the names of 
the different defendants are very similar 
and seem to be a permutation and combina» 
tion of one another's names. Defendant 
No. lis the came person as defendant No. 2. 
Defendant No. 3 is the brother of defendant 
No. l and defendant No. 4 is the«son of 
defendant No. 1. ,Defendant No. 5 is the 
plaintifi’s scn, and defendant No. 6 is the 
manager of defendant No. 1. It is clear 
from this statement that defendants Nos. J, 

and4 are closely related ‘as brothers 
_ and son, and defendant No 6 is: ‘the mana 
ger of defendant. No, 1. 

The plaintifi’s suit is one for iha dissolu- 
tion of a partnership alleged to be-existing 
between him and the five defendants and 
for accounts. There is a further prayer for 
a declaration that’ the document executed 
by the plaintiff on February 3, 1936 in 
favour of defendant No. 1 is void on the 
ground of fraud, undue influénce and 
similar grounds. It is alleged that the 
Partnership business was carried on at 
Calcutta. 

Thesuit was instituted on June 27, 1938. 
The written statement of defendant No. 1 
was filed on August 10, 1938 and the 
written statements of the other defendants 
were filed on November 7, 1938. ‘On August 
22, 1938, defendant No. l applied to this 
Court for a stay of the suit and for security 
for costs, In fact that application was 
similar tothe present one in all respects 
excep: that there was no prayer for an order 
to revoke the leave granted underel. 12 of 
the Letters Patent. The other -defendants 
did not join in that application, nor were 
they served with notice of that application, 
On December 6. 1938, by-conseot an order 
was passed. The plaintiff consented to 
furnish security. While that ‘application 
was pending the other defendants were 
written to by the sclicitors of the plaintiff 
asking them to state their attitude with 
respect tothe application, but no reply 
was given to this letter. Thirteen days 
after that consent order, that is on Deceme 
ber 19, 1938, the present application has 
been made by defendant No.6, whe, as I 
have said, is the servant of defendant No. 
i. In this application it is worthy of notice 
that defendant No, 3, who: is the brother of 
defendant No. 1, has not been served with 
notice. 

On behalf of the petitioner te allegations 


af 
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are briefly as follows: He says that there 
was no parnership ‘ between defendant 
No. 1 and the other defendants. He 
claims that the business belonged to defén- 
dant No. 1 alone and, that the plaintiff and 
the others were servants, who had a share 
in the profits of the business. His contens 
tion is that under the peculiar law pres 
vailing in the Bantva State where the 
agreement between the parties was entered 
into and where all the parties reside, the 
agreement did not constitute a partnership. 
This agreementis dated December 15, 1934. 
It is stated that the head office of the busi- 
ness is at Bantva and not at Calcutta and 
it is pointed out that there isa term in the 
agreement whereby the. plaintiff agreed 
that alldisputes would*be settled at Bantyva 
or Rajkot and that he would not be permit- 
ted to institute legal proceedings elsewhere, 
The next important allegation of the 
petitioner is thatall accounts between the 
plaintiff and defendant No. 1 have already 
been settled and thaton February 3, 1936, 
the plaintiff executed a, document evidence 
ing this settlement of account and ter 
minating the agreement, This document it 
was alleged was executed at Bantva. This 
is the document which was challenged on 
the ground of fraud and undue influence. 
The petitioner alleges that no fraud or 
undue influence was exercised, and that the 
circumstances all indicate that the plaintiff 
willingly and with full knowledge of all 
the facts executed this document. It is 
said that pursuant to this document the 
plaintiff was given a sum of over 
Re, 3,900,000 which-he accepted. ‘The cone . 
tentions of the petitioner are: firstly, that 
the entire cause of action in this-suit arises 
outside the jurisdiction of this Oourt; 

secondly, that the plaintiff contracted ` that 
he would not be entitled to briag any 
suit except iu the Bantva and Rajkot 
Courts. On these grounds itis contended 
that this Court has ao jurisdiction. to 
entertain this suit. Thirdly, it is said that; 
even if this Court has jurisdiction to enter- 
tain this suit on the footing that part of 
the cause of action has arisen here, the 
leave granted should be revoked’ or the 
suit should be stayed inasmuch as the 
suit has been brought here with intent to 
meake it impossible for. the defendants to 
defend the suit. Itis pointed out that all 
the books are at Bantva, all the witnesses 
reside there, and that: the suit could ‘be 
most conveniently tried at Bantva or 
Rajkot. The contention’ is that this Built 
has been brought here “deliberately” pith 
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_ the object of making it impossible for the 
defendants to carry on their defence. - 
‘On behalf of the plaintiff-respondent the 
contention is that there was a partnership 
and that, the partnership was registered 
at Caleutta, It was further pointed out 
that Oaleutta was the principal place of 
business of the pertnership. On this ground 
‘it is argued that this Court has jurisdiction 
to try this suit. It is contended further 

‘that ‘the deed of partnership . does not 
contain any clause which precludes the 
plaintiff from suing in this Oourt. Lastly, 
it is said that this suit can be conveniently 

-tried here and that this application is a 

mala fide. one made for the purpose of 

harassing the plaintiff. The first thing to 
rememberin an interlocutory application 
like this -is that matters of difficulty and 

‘importance, which require a meticulous 
consideration of facta and law and which 
ate best determined upon the evidence 

‘Of witnesses’ who have been subjected to 

_erogs*examination should be decided at 
the trial of the suit and notin- the appli- 
cation. I do not consider that it is neces 

‘sary to, go into the facts in detail or 
to decide finally whether the plaintiff’s 
allegations of fraud are justified or whether 
they are themselves fraudulent, What has 
to be decidéd on this application is whether 
any part of the cause ofaction has arisen 
within the jurisdiction ‘of this Court and if 
so whether the leave granted under cl. 12 

of the Letters Patent, should remain. Upon 

the materials before me and as at present 

‘advised, I have no hesitation in coming 

` to the conclusion that the plaintiff has shown 

-that a‘part of the cause of action has arisen 
within the jurisdiction of this Court, There 

isa register which is kept in accordance 

with the terms of the Partnership Act. In 
that register it is stated that all the parties 

- are partners ard that the principal place 

“of business of the partnership. firm is at 
: No. 1, Amiratolla Lane, Calcutta. Under 
B. 68, Partnership Act, it is laid down that 

- the’’statements ‘contained in the register 
of firms shall as against any person by 
whom or on whose behalf such statements 
have been made be conclusive proof of any 
fact therein stated. The defendants say 
that this entry was made merely to enable 
the plaintiff to file suits in the Smal] Oause 
Court at Calcutta and to deal with certain 
income-tax matters and that it does not 
represent the real state of things, [am 

extremely doubtful whether the defendants 
can be allowed tosay this in view of the 
provisions of s. 68, Partnership Act. In any 
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case for the purposes of this application , 
the register of.firms is sufficient evidence 
to establish that there was a partnership 
business, that the plaintiff and the defen- 
dants were all partners in this business 
and that the principal place of business 
of the frm was at. Calcutta, This sult -is 
for a dissolution of this partnership, there- 
fore this Court has jurisdiction to try this 
suit. Í E p 

On behalf of the petitioner it is said that 
the plaintiff has already, by a document of 
February 3, 1936, given up his rights. 
The plaintiff says that this document -was 
brought about by fraud. This question 
must be decided in the’ suit and cannot, be 
decided upon affidavits on an application 
of this nature. Next the petitioner.relies 
upon the clause in the partnership agrees 
ment .of December 15, 1934, which he says 
debars the plaintiff ‘from suing in any 
other Court except the Courts at Bantva 
and Rajkot. The translation of.this .docue 
ment furnished by the petitioner is not on 
affidavit. On tehalf of the plaintiff there 
isa translation which is supported by an 
affidavit. After perusing ‘this translation 
I cannot say that by this document: the 
plaintiff has divested himself cf his right 
to bring a suit of the-nature of the present 
one in this Gourt, I shall now deal with the 
next contention urged on behalf of: the 
petitioner, namely, that even if this Court 
has jurisdiction to try this suit leave 
should be refused on the ground . of 
balance of inconvenience or on the 
ground that the plaintiff has brought this 
suit mala fide in this Court-merely to 
harass the defendant. Certain cases-were 
cited in suport of this contention. They 
are Radha Bibee v. Mucksoodum Doss (1); 
Kalooram Agarwalla v. Jonistha Lal (2) 
and Daulatram Rawatmull v. Makarajlal 
(3). In my opinion these decisions can -be 
distinguished from the circumstances of the 
present application, In the case reported 
in Radha Bibee v. Mucksoodum Doss (1) a 
widow was suing for maintenace. The 
entire cause of action arose outside the 
jurisdiction of this Oourt. The widow 
sought to invoke the jurisdiction cf this 


Qourt by praying for an order that a charge 


may be declared upon certain Calcutta 
property for her maintenance in the cases 
reported in Kalooram Agarwalla v. J onistha 
Lal (2) and Daulatram Rawatmull” v. 
(1) 31 W R 204. 
(2)40 O W N 161; 163 Ind. Cas. 167; AI R -1936 


- Oal, 349; 63 O 435; 63 OL J 199; 8 RO 720. © 


(3) 40 OW N 164; 162 Ind, Oas. 287; A IR 1936 Gal. 
219; 63 O 586; 8 R O 587. 
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Maharajlal (3) the suits were on promissory 
- notes, The entire cause -of action was 
outside Calcutta.. The plaintiff, brought 
the suits is this Court depending upon 
assignments of the promissory . notes made 
within the jurisdiction of this Oourt 
obviously for the purpose of creating jurisdic- 
tion. In all these cases it will be -seen 
that the jurisdiction of this Court was 
sought to be attracted by a devicé and it 
was held that when the subject-matter of 
asuit-i3 outside the jurisdiction of this 
Court the plaintiff should not be allowed to 
bring a suitin this Court by the adoption 
of such devices. The decisions reparted in 
Kalooram Agarwalla v. Jonistha Lal (2) 
and Daulatram Rawatmull: v, Maharajlal 
(3) were not followed in another case re- 
‘ported in Rai Radhika Mohan. Boy V. 
Bhobani Prosunna Lahiri (4) on the ground 
that if the view of the earlier cases were 
adopted it would strike at the root of nego- 
tiability. I am not concerned with the 
question of negotiability in this case. It 


is quite clear however that in all these - 


cases jurisdiction did not exist until juris- 
diction was attracted by the adoption of a 
device forthe express purpose of confer- 
ring jurisdiction on this Oourt. | 
In this case the position is quite different. 
The plaintiff relies not upon any device ; 
he relies upon facts which were in existence 
long before this suit was ever contemplated. 
He relies upon the entry in the register 
kept under the Partnership Act. It cannot 
be said. that this entry was made with the 
object of giving the plaintiff an opportunity 
of bringing the suit in this Oourt. Iam 
of opinion therefore that the cases cited by 
learned Counsel on behalf of the petitioner 
do not help him. Learned Counsel for the 
petitioner then relied upon a case reported 
in Jethabhai Versey & Co. v. Amarchand 
Madhavji & Co. (5). In that case certain 
principles were laid down upon which the 
Court would be justified in ordering a stay 
of the suit. In my. opinion, the. facts of the 
present case do not fall within the scope of 
those principles. It was said there: 
. “Ifthe Court taking all the facts into consideration 
comes to the conclusion that a plaintiff in commenc- 
ing sn action in this country has not done soon 
account of any legitimate advantage which a trial 
in this country will give him, but for purposes 
entirely foreign to that legitimate purpose, then apart 
from any question as.to expense or inconvenience, 
in my opinion, not only has tke Court jurisdiction, 
but it is its duty to stay the proceedings.” 


ff) 20. OW N M17; 164 Ind, Cas, 904; 63 G 908; 9 R O 


(5) 25 Bom, L-R 713; 82- Ind, Oas 852; A I R 1924 


Bom, 90 : 
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Again thereis the following passage : 

“As I-have already pointed out in order to justify 
a stay it isas a rule necessary that something mors 
should exist than a mere balance of convenience in 
favour of proceeding in some other country. In my 
opinion it must be proved’ to the satisfaction of the 
Court that either the expense or the difficulties of 
trial in this country are go great that injustice will 
be done in this sense, that it will be very difficult 
or practically impossible for the litigant who is 
applying for stay to get justice in this country.’ 

It may be that in this case many of the 
witnesses are residentsof Bantva, It may | 
also be true that some documents are at 
Bantva, ButIdo not think that it can be 
said that if the suit were tried here it would 
be so inconvenient for the defendant as 
to result in injustice being done. . I shall 
next’ take. up the contention of the res- 
pondent that this application is mala fide. 
In my opinion this contention is not ground- 
less. As I have said before, there was an 
application by defendant No, 14 very few 
days before the present one which was 
almost in identical terms. The only sub- 
stantial difference between that application 
and the present one is that thera was no 
prayer for revoking the leave granted 
under cl. 12 of the Letters Patent. It is 
curious that the other defendants did not 
join in that application. Itig also curious 
that this prayer for revocation of leave was 
not made then although all the facts which 
are now relied upon were well-known to 
defendant No. 1 at that time. It is also 
curious that the other defendants, -although 
they were written to by the plaintiff did 
not care to disclose what their attitude was 
in respect to that application, A- further 
fact which raises a suspicion in ‘my miad 
is that defendant No, 3, who is a brother 
of defendant No. 1, has not been, given 
notice of this application, nor has he joined 
in this application. The suggestion made 
by the petitioner - that. this has -been done 
deliberately sə that defendant No. 3 may 
come up with another application is not 
without founda‘ion. In these circumstances 
L consider that this application should be 
refused. [ accordingly dis niss it with costs. 
Tae cos's Will be as of. a defended actioa. 
There will be only ons set of costs. . 


B. Application dismissed. 
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BOMBAY HIGH COURT 

' „Second Appeal No. 527 of 1937 
-~ August 11, 1939 
BROOMFIELD. AND SAN, JJ. 


 RUDRAPPA YELLAPPA SATTEN- >» 
- NANAVAR— Praintirr— APPELLANT 


versus 


MALLAPPA MALLESHAPPA— DBRENDANT 
RESPONDENT ` 
. Hindu Law—Adoption—Laat surviving co-purcener's 
widow taking. boy in adoption — Vesting of estate in 
him—Adoption by widow of predeceased co-parcener, 
tf can divest. ae 
Where after the death of the last surviving male 
co-parcener his mother takes a boy in adoption, the 
property, in- 
herited by her. Butthere is a termination of the 
co-parcenary and the adoption. by the widow- of any 
other predeceased co-parcener does not divest the 
property from the son adopted by the mother of the 
last aurviving coparcener. 170 Ind. Oas. 393 (1), 
explained. F. A. No. 182 of 1935 and F. A. No. 247 of 
1936, relied on. 


. 8. A. from the decision ‘of the District 
Judge, Dharwar, in Appeal No, 11 of 1936, . 


Messrs. G. P. Murdeshwar and R. A. 
Mundkur, for the Appellant. 


“Mr. S. R. Parulekar, for the Respondent. 


‘Broomfield, J.—This is a second appeal 
from the decree of the District Jndge- of 
Dharwar dismissing the plaintiff appellants’ 
suit‘ fora half share of- property in the 


_ possession of the defendant-respondent, The 


material facts are these. Yellappa and Mal- 
lappa were joint brothers. Yellappa died 
first Jeaving a widow Bandewa, Mallappa 
died leaving a widow Basava and a gon 
Virappa. Virappa, the last surviving co-par- 
cener, died unmarried. Basava adopted the 
defendant and a few months afterwards 
Bandewa adopted the plaintiff who claimed 
a half share in the family prope:ty in 
the possession of the defendant-respondent. 
The District Judge dismissed the claim 
relying on Balu Sakharam v, Lahoo Sam- 
bhaji (1). 
were that the estate of the last, surviving 
co-parcener passed to his widow who re» 
married and left the family whereupon 
his sister became the owner, The contest 
was between a purchaser from the sister and 
ason adopted by the widow of a deceased 
co-parcener before the widow of the last 
surviving CO-parcener remarried. The Ful] 
Bench decided in favour of the former and 
laid down certain general propositions of 
which those material for the present cage are 


(1) IL R (1987) Bom. 508; 170 Ind. Cas, 393: 
$37 Pem. £79;59 Eem. 1 F 22: 10 REES TB 
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The facts in the Full Bench case ` 
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3,.....Wwhere a co-parcenary exists at the date of . 


the adoption, the adopted son becomes a member of 
the co-parcenary, and takes his share in the joint 
property accordingly, and this principle applies 
although the co-parcenary is a eaminderi having thé 


. peculiar feature of being governed by the rule of lineal 


primogeniture,' 
ti 


4 .... where the adoption takes place after the 


termination of the co-parcenary by the death, actually 
or fictionally, of the last surviving ‘co-parcener, the 
adoption by a widow of a deceased co-parcener has 
not the effect of reviving the co-parcenary, and does 
not divest property from the heirof the last surviving 
co-parcener (other than the widow) or those claiming 
throughibim or her." | 

Mr. Murdeshwar has attempted by a very 
ingenions argument to show that inthe 
present case the co-parcenery has not 
terminated at all and that it is the--third 
of the propositions laid down in the Full 


Bench case and not the fourth which really 


applies tothe facts. His argument is this 
if the co-parcenary terminated on Virappa's 
death, his mother Basava became the owner 
of the property, having a widow’s limited 
estate, and logically her adoption of a son 
to her husband should not have divested, 
the estate which she derived not from her 
hushand but from herson. But it is settled 
law Vellanki Venkata Krishna Row vV. 
Venkata Rama Lakshmi Narsayya (2), and 
Jamnabai v. Raychand Nahalchand (3), 
that when a woman who bas succeeded as 
heir to her son makes an adoption, the 
estate she has inherited from her son is 
divested and the adopted son becomes the 
owner. That is to say, the adopted son 
succeeds the natural born son. In 
this -case the defendant succeeded Virappa 
and Mr. Murdeshwar argues, applying the 
language used by the Privy Council in a 
somewhat similar connection in Madana 
Mohana v. Purushothama (4), that the adop» 
tion must relate back to the death of 
Virappa and Basava’s entering on the pro 
perty should be regarded as a temporary 
interruption, operating merely to prevent 
the ownership of the estate being in 
abeyance. It is ccntended that on this 
view there has been fictionally no hiatus in 
the co-parcenary, 

The argument is, as I say, an ingenious 
one. There certainly does seem ‘to be 
something to be said forthe view that the 

(2)4 IA 1:1 M 174326 W R 21; 3 Sar. 669;°3 
Suther 353 (P 0). l 

3) 7 B 225. | 

(4) 45 I A 156; 46 Ind. Oas. 481; A IR 1918 PO 74; 
41M 855; 5P LW 1798 LW 167;18ALJ 725; 


(1918) M WN 621; 24 M L T 231; 28 O LJ 403; 20 


om, L R 1041; 230 WN 177 (P O). 
*Page of 1 L R (1037) Bom. [Ed] 7T 
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cO-Parcenary comes to an end when the 
estate of the last surviving co-parcener 
passes on his death to a collateral <heir or 
to an heir like a sister who takes an abso- 
lute estate, but does not necessarily come 
to an end when it passes to his widow or 
mother who may adopt a son to succeed 
the last malesholder. It is clear that the 
last surviving co-parcener and the widows 
of deceased cc-parceners together form a co 
parcenary. For instance Virapps, Basavaand 
Bandewa were a Co-parcenary, and under 
the: third proposition in Balu Sakharam 
Vv. Lahoo Sambhaji (1\, Bandewa could have 
adopted a son while Virappa was alive who 
would have core intothe family as a coe 
parcener. The position now ‘that -Basava 
has adopted a son who takes the place of 
Virappa may be regarded as at last ana- 
‘logous, On the other hand, Mr. Parulekar 
for the respondent argues that it is not 
sufficient to say that the defendant succeed- 
ed Virappa and divested the estate of his 
mother, for at any rate the death of Virappa 
asthe last surviving co-parcener put an 
end to the connection between the two 
‘branches of the family. Aiter that no 
person introduced by adoption into Yel- 
lappa’s branch could have any claim to 
the property which though formerly joint 
has passed completely to those’ who can 
base aclaim on their connection with the 
last surviving co-parcener. That also is a 
possible view. There are several ways in 
which the divesting of the mother’s estate 
may be explained. See Mayne’s Hindu 
Law, p. 266, para. 297, Sastri’s Hindu Law, 
p. 277. Mr. Murdeshwar's postulate cf a 
continuance of a coparcenary bond embrac- 
ing both branches of the family does not 
appear to be essential. The principal 
difficulty in the appellants’ way is howe 
ever that both in Chandra v. Gojarabai 
(5), which was affirmed in -Balu Sakharam 


v Lahoo Sambhaji (1), and in the latter | 
case also the estate of the last surviving ` 


co-parcener passed in the first instance to 
his widow, and it was held nevertheless that 
the co-parcenary terminated on his death, 
The Full Bench case went further and 
said that it could not afterwards be revived. 
Under the circumstances it seems to be 
impossible to say that Mr. Murdeshwar 
‘has been successful in distinguishing these 
cases. The most that can be said is that 
the Court had not actually before it the 
case of an adoption by the widow 
-or mother of the last surviving co-parcener, 
Moreover this very point has been dealt, 
(5) 14 B 463, | 


~ 
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with in two unreported cases, Yellapp- 
gouda v. Basangouda, First Appeal -No, 182 
of 1935, decided on March 3, 1938 by Rag- 
nekarand N. J. Wadia, JJ. and Ramarao 
Bindurao Desai v. Annarao Bapurao, Firat 
Appsal No. 247 of 1936, decided on Septem: 
ber 21, 1938 by N. J. Wadia and Norman, 
JJ, In those cases no doubt it was the 
widow of a last surviving co-parcéner. and 
not: his mother who had made an adoption, 


‘but it is not suggested that that makes any. 


difference. It was held in both cases that 
the -claim of a son adopted by the widow 
of another co-parcener was barred by the 
ruling in Balu Sakharam v Lahoo Same 
bhaji (1). It does not appear from the 
judgments whether the case for the claime 
ants was argued on quite the same lines 
as in the present case, but it does appear 
that the construction which this- Court 
placed on the Full Bench ruling would 
have negatived the argument in any case. 
We cannot distinguish these cases and we 
are not at ali disposed to refer the matter 
toa Full Bench. The law of adoption is 
in a somewhat uncertain condition at 
present and is likely to remain so until the 
highest tribunal determines the real effect of 
the principles enunciated in Amarendraman 
Singh v. Sanatan Singh (6}, upon the law 
of devolution of property. In the meantime, 
it seems desirable tbat this Court should 
maintain consistency as far as possible, 


The appeal is therefore dismissed with 
costs, i i 
D, Appeal dismissed, . 


(6) 35 Bom, L R 859; 143 Ind. Oas. 441; AI R 1933 
P Ò 155; 12 Pat. 642; 60 I A 242; Ind. Rul. (1933) PO 
168; 37 O W N 938; (1933) MW N 769; 38L W 1; 
65 M L 7 203; 14 P L T 399; (1933) A L J 710; 57 0 L 
J 593(P 0). 
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AND OTHERS—PRTITIONERS —=‘ ° 

versus 7 

EMPEBROR—Obpvosits Party `. 

Criminal Procedure Code (Act V of 1898), ss. 239 
(d), 537—Joint trial~Tests — Common object—In- 
fringement of 3. 239 (d)—Defect, tf curable. 
‘The question of joinder and misjoinder depends on 
the form of the accusation made rather than on 
the facts actually proved at... the trial. The 
‘nature of the charge is really the crucial point. 
Before a joint trial can be held to be permissible or 
justifiable it must be established that each one of 
the accused was so connected with the other accused 
that the act:done by one of them may be said to hayo 
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‘been done conjointly with the other, 174 Ind, Gas, 1 
(1), relied on. ' 
~ ‘The fact thatthe accused are all servantsof the 
same master‘and so connected with the same person, 
does not, necessarily involve 
other for the purposes of the offences charged. 
Similarly common purpose would not be enough to 
make offences part of the same transaction, if the 
offenders act independently. Where the accusation 
does not involve anything from which it could be said 
that the accused are charged with different offences 
.as forming part of the same transaction joint trial 
cannot be held. iy 
The infringement of the provisions of s. 239(d), 
would, if made out; constitute an illegality as dis- 
tinguished: from an irregularity,so that the con- 
-viction would requireto be quashed; and that s. 537 
gan be of no avsil to remedy the defect, 174 Ind, Oas. 
1 (1), relied on. | 
. Or, R. ‘against an order of the Sessions 
Judge, Darbhanga, dated December 12, 


1939. 


| Bir Sultan Ahmedand Mr. Harinarayan 
Prasad, for the Petitioners, 


' The Govt. Pleader, for the Orown, 


Meredith, J.—The four petitioners have 
been convicted under s. £06 of the I, P. O. 
and have peen sentenced to undergo 
rigorous impriscnment fcr one year each. 
‘heir appeal bas been dismissed by the 
learned Sessions Judge. 
~ The facts of the case are that the motor 
ear of a certain Magistrate was damaged 
by the elephant of a rich zamindar, Janki 
Raman Misser, and a case was thereafter 
run against the zamindar, as master of 
the elephant, under s. 209 of the I. P,O. 
This case was eventually withdrawn after 
a transfer to another district, an apology 
having been made for -the incident. 

. On July 10, 1939, while the case was 
pending, ten witnesses came to the Court 
at Laheriasurai to be examined, and the 
same day à joint petition was filed by all 
ten before the Sub-Divisional Officer in 
the following terms :— 

“The facts fer submission are that we 
witnesses inthe case Emperorv. Janki 
Mieser. One Nathu Ohaudhury, servant of Janki 
Raman Misser; was saying in presence of Sheikh 
Tabarak of village Rajkha, Jumrati of village Anar, 
Biso Mistry, Badri Mistry, Khubi Sahu of village 
Rajkha, Gulzar of village Aner and Dahaur Chauki- 
dar of village Rajkha and Nathu Mallah, thar I 
will also be killed in the same way as Mahendra 
Singh, clerk of Anar Factory, was killed and that 
he was the person who got him killed. Rijhan 
Mieser, Rajnarain Singh and Satruhan Singh and 
others, his servants are always threatening us and 
asking us not to depose in the case, It is therefore, 
prayed before your honour that investigation be 
made so that I may notbe put in dangerof my 
life.. The names of witnesses and their thumb marks 
are on the reverse.” on 
- -This:petition was sent to the Police with 
‘instructions to treat it as- a First Infor- 


are 


NATHU OHAUDHURY V. EMPEROR (PAT.) 


connection with each. 


Raman : 


187 10 


mation. Tt will be observed that in the 
petition the only specific charge made is 
of criminal iotimidation on July .24, 1939, 
against one person, Nathu Ohaudhury, the 
petitioner No. 1. The Police, however, 
eventually submitted charge-sheet against 
all four petitioners—against Nattuw Ohau- 
dhury and Rijhan Misser for: criminal 
intimidation at Laheriasarai on the 24th, 
and against the other two petitioners, 
Rajnarain Singh and Satruhan Singh, for 
a different incident, namely, criminal inti- 
midation ‘of the witnesses said -tò have 
taken place on July 10, at Anar Kothi, the 
village of the zamin“ar. she? tara 
~ The charge framed, upon which . the 
petitioners were convicted was’ as fo) 
lows : Soe n 

“That you Rajnarain Singh and Satruhan Sing 
on or about July 10, 1939, and you Nathu Chau- 
dhury and Rijhan Misser on July 24, 1939, at 
Anar Kothi and Laheriasarai, respectively, commit- 
ted criminal intimidation by threatening Madhusu- 
dan Lal Das, Sheikh Tabarak and others with 
injury to his person with intent to cause slarm 
tothe said Madhusudan Lal Das and others and 
thereby committed an offence punishable under 
8. 508 of the I. P. 0." a - 

The evidence led in Court, which con- 
sisted only of the testimony of five of the 
persons who had joined in the Petition, 
and of the investigating Sub-Inspector, was 
to the effect that on July 10 the witnesses 
had. met together to come to Court on foot 
at a place near the elephants’ stable of 
Janki Raman Misser, Rajnarain Singh 
and Satruhan Singh (the petitioners Nos, 
3 and 4), servants of Janki Raman Misser, 
tried to persuade the witnesses. not to 
depose for the Crown, and finally, .threa- 
tened them that they would be killed as a 
certain Mahender Prasad had been: killed. 
On July 10 the case was adjourned withe 
out heating. The next date -fixed’ was 
July 24, and thé evidence was that on that 
date the other two petitioners, Nathu 
Chaudhury and Rijhan, who are also ser- 
vants of Janki Raman Misser, met the wite 
nesses in the Court compound and again 
asked them not to depose. Finally, they 
threatenéd the witnesses that they ~ would 
be murdered like Mahender Prasad. ‘In 
the afternoon, when the witnesses had been 
examined, they again met Rijhan and 
Nathu in the Court compound, who told 
them that they should now prepare them- 
selves to die as Mahender’ Prasad had 
died.. On this the witnesses filed their joint 
petition, to which I have already referred. 

The principal point taken for the -peti- 
tioners is that the charge and the joint 
trial of all the petitioners upon that charge 


+- 
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, were illegal, as the occurrences were quite 


-nuity of action and purpose. But 


separate and were not part of the’ same 
transaction. This point was taken in tke 
lower Appellate Court; but the’ learned 
‘Judge was of opinion that the case -was 
covered by s. 239 ‘d) of the Criminal.P.. O. 
which provides that persons accused ‘of 


t? 
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different offences committed in tha‘course 


‘of the same transaction may be charged 
.and tried together. | | . 4 

-» Inmg opinion, the case was not one 
which falls within the terms of s. 239 (d) 


“andthe joint trial of the petitioners was, 


therefore, illegal. There are many rulings 


‘upon the question of the exact significance 


‘of s. 239 (d‘; but it is necessary to refer 
only to one—the Privy Council case, Babu- 
lal Chaukhani v. Emperor (1). It is of 


course well-settled that the infringement 
of the provisions of s. 239 (d) would. if 


made out, constitute an illegality as dis- 
tinguished from an irregularity, so that the 
conviction would require to be quashed, 
and that s. 537 can be of no avail to 
remedy the defect. That has been re- 
iterated in the ruling which I have just 
referred tọ.- And we get it also from this 
ruling of the Privy Council, that the ques- 
tion of joinder and misjoinder depends on 
the form of the accusation made rather 
than onthe facts actually proved at the 


‘trial. This . being so,the nature of the 


charge is really the. crucial point. The 
learned Judge in the Appellate Oourt below 
has observed; and rightly observed, that 
the phrase “same. transaction”, used . in 
s. 239 (d), suggests. in particular conti» 
can it 
be said, having regard to the terms of 
the charge which -I have quoted, that the 


. accusation in the present. case makes cut 


‘any continuity. of action and purpose? 
Oan it be said that the petitioners have 
all.been charged ia this charge with offences 


of criminal intimidation committed as part 


ofthe same transaction? In my. view it 
certainly cannot. There is nothing at all 
in the charge from which it can be said 


-that the alleged incidents of July 10 and 


of July 24 form part of the same transac» 
tion, The learned Judge has commented 


‘on the fact that all the petitioners are 


servants of the same master. That may be; 


-but the. fact that they are all servants of 


- (1) 42 O WN 621; 174 Ind, Cas,1;A I R 1938P0 
13081938 AL R 309; (1938) A.L J 389% 10.R P 0:250; 


19 P L-T 343; (1938) IML J 647; 39 Or. L J 452; 1938 
O W N 416;.1938 O L R 189; (1938) M W N 505;-4.BR 


` - 4480:67 O L J-161; 40 Bom, i. R 787;.65I A 158; 328 


L R 476; I L R (1938) 2 Cal. 295 (P O), 
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the same master and so connected with 
the same person, does not necessarily 
involve connection with each other for the 
purposes of the offences charged. It seams 
tome perfectly possible that the petitioners’ 
master, whoisa big zamindar, might be 
above ‘conduct of this sort, while his under- 
lings through excess of zeal on his .behalf 
might independently resort to action of this 
kind. at different places on different 
occasions. Such acts would certainly not 
be part of the same transaction, It has 
been pointed out that there is no evidence 
at all.in the case of any conspiracy between 
the petitioners for the purpose cf intimi- 
dation, nor was there any charge of con- 
spiracy. It has been urged for the Orown 
that in matters like this each case must 
depend upon its own facts, and whether 
offences are orare not part ofthe same 
transaction is more a question of fact than 
of law, We must, however, as I have said, 
depend more on the nature of the accusa- 
tion. than on the facts proved; and the 
accusation.in the present case does not 
involve anything from which it could be 
said that the accused are charged with 
different offences as forming part of the 
same transaction. No doubt it may - be 
possible to infer a common purpose in the 
various acts alleged ; but common purpose 
would not be enough to make offences part 
of the same transaction, if the offenders 
act independently. The petitioners in the 
present case might all be under the orders 
of the same master, but that initself would 
not justify the inference that they were in 
conspiracy with each other. 

‘In my view this is a clear case of mis» 
joinder, and the joint trial of the petis 
tioners Nos.1 and 2 with the petitioners 
Nos. 3 and4 was illegal and involved, 
moreover, a Clear possibility of prejudice, 
This being so, the convictions and 
sentences must be set aside, 

There remains the question whether a 
retrial should be ordered. -Our attention 
has been drawn to the harassment which 
the petitioners have undergone, to the long 
period that has elapsed, to the «fact that 
the sole evidence is that of five of the com- 
plainants, even though the’ offence is ‘said 
to have taken place actually in the Court 
compound. These are | circumstances to 
which we must attach great weight. But 
we must also attach weight to the fact 
that the petitioner Nathuni at least was 
charged then and there without any delay, 


-and that both the Courts below were very 


favourably impressed by the evidence of — 
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the witnesses. The learned Sessions Judge 
has observed “the trying Magistrate was 


obvicusly impressed hy tke prosecution 


witnecses and op reading through their 
deposition I am also impressed”. Later he 
says ‘the prcesecution evidence in the pre 
sent case carries conviction”, He also 
observes that after the occurrence Nathu 
absconded for 12 days and the other peti- 
tioners for 26 days. 

I bave already noticed the fact that the 
petition of complaint makes’ a specific 
cLarge only for the incident of July 24 
and only against the petitioner Nathu 
Ohaudhury. . This being so, I am of opinion 
that a retrial of the other three petitioners, 
against whom nothing specific was alleged 
in the complaint, is not necessary or 
desirable; but, in the case of the petitioner 
Nathu Chaudhury there was an accusation 
then and there, and there was thé evidence 
of five witnesses: upon which I do not 
desire to express any personal- opinion, 
but with wbich, as I have said, the Courts 
below were much impressed. This being 
so, unless tte Crown dces noct consider it 
necessary to proceed against him, Nathu 
Chaudhury, should be retried for the 
alleged cffence of July 24. 

In the result, therefore, I would set aside 
the convictions and sentences and direct 
that the petitioners Rijhan Misser, Raj- 
narain Singh and Satruhan Singh be 
acquitted and discharged from their bail 
and that the petitioner Nathu Chaudhary 
be retired unless the executive authorities 
do not desire to procéed against him. _ 


Varma. J.—I agree. 


I should like tosay a few words on the 
question of misjoinder of charges and 
misjoinder of trial, The lower Appellate 
Court has come tothe ccnclusion that the 
offences of July 10, 1939, and July 24, 1939, 
were committed in the course of the same 
transaction although the time andthe place 
of ‘occurrence. were different. An argument 
was advanced inthe Court below that the 
accused may have acted independently in 
an excess of zeal forthe cause of their 
master. But the learned Judge says— 

- "In: my opinion the circumstances definitely indi- 
cate otherwise. The witnesses were approached on 
two successive dates of hearing, and twice on 
the second day, bythe servants on the same man 
in respect of the same case. 
personal interest in the verdict in that case. Thé 
conclusion is obvious that either their master or 
some connection of his was behiud them in an 


attempt to intimidate the witnesses. The difference 
of dates and of place is immaterial,” 


When the learned Judge says that tke 


A sian 
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‘been influenced by the master 


These servants had no - 
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conclusion was obvious that either their 
master or some connection of his was: 
behind themin an attempt to intimidate 
the witnesses, he may ` bə perfectly’ 
right, Each of ‘these accused may have 
or fome 
person connected with the master; but: 
before-a joint trial can be held to be per- 
missible or justifiable it must be. estab-. 
lished that each one of the accused was 
so connected withthe other accused that 
the aci done by oneof them may be said 
to have been done conjointly with -the 
others. It is tbis aspect of the law which 
has been dealt within the decision of the 
Privy Council in Babulal Chaukhani v, 
Emperor (1).. Evidently the learned Judge 
was thinking that perhaps a case of con- 
spiracy was made out; but as there was 
no charge of conspiracy in this case the 
joint trial must be held to be illegal. , 

Order accordingly, 


t 
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CALCUTTA HIGH COURT 
Appeals Nos. 255 and 256'of 1937 _ 
August 3, 1939 on." 
Nasrm Ant anD Narsine Ray, JJ, 
SECRETARY or STATE—APPBLLANT 


l VETSUS i 
SHYAMAPADA BANERJEE— ` 
RESPONDENT. i a 

Land Acquisition Act (T of 1894), ss. 18, 21, 
20—Reference only on question of amount of com- 
pensation—Question of title to land acquired, re- 
levancy—Reference to tribunal on amount of com- 
pensation—Declaration that elaimant K was entiti- 
ed to enhanced compensation based on compromise 
between claimants—Secretary of State held necessary 
arty. 
á The jurisdiction of the Court on a reference by 
the Collector is a special jurisdiction. Ifthe only 
objection is to the amount of compensation, that 
alone is the matter referred to,.and the Oourt has 
no power to determine or consider anything beyond 
what is referred. The question of title to the land 
acquired is, therefore, not relevant in 4 reference 
on the question of the amount of compensation only. 
Inan inquiry asto the amount of compensation 
only, the question is how much more the claimant 
is to get and how much more isthe Govt. to pay. 
The only question is the additional amount of 
compensation. It does not involve the determination 
of question of the right to claim _or the 
liability to pay any additional compensation.. 121 

Ind. Oas. 536 (1), relied on. ’ 
On a reference by Collector as to the amount of 
compensation, the tribunal made a declaration that 
the claimant K was entitled to enhanced amount 
of compensation, on the basis of settlements between 
the claimants tothe property. The terms of these 
settlements were embodied in two petitions of com- 
‘promise filed before tribunal. By these settlements 
the compensation awarded by. ‘the Collector. was 
divided ‘between K and the other claimants ‘and‘(K 


-was given the right to get the excees amount of 
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Pap oR: te pels see Awarded by Brae ia n the oe a eea Oase No. i 162 
a re Wel ai ssions about K’s or 1933, -while the reférence in respect of the 
his representative's title to the lands acauired by - AONE a ee is 
the other clai ; +s : . other premises was registered as Valuation 
a omen in these petitions of compro Case No. 108 of 1933, Kalipada ‘died 
_ Held, that the Secretary of State for India was during the pendency of the proceedings 
SS ee party but was a Sin oc, party before the tribunal and the present respon» 
Rs el ia cocata E. m  OPPosmé deni as executor to his estate was substilute 
Messrs, Bireswar Bagchi and Abdul Bari ed in his place. : , 
rike A Goel gent an > Ona April 23, 1937, the tribunal arrived 
Oe a Oars at the following conclusions: (1) that the 
Messrs. Surendra Madhab Mullick, R. N. market value of premises No, 13/1 Lake 
Ray and Nagendra Kumar Dutt, for the Road is Rs. 918-8-0 per cottah and that of 
Respondent. i premises No. 13/3 Lake Road is Rs. 1,550 
i sats per cottah and, consequently,the award of 
Nasim Ali, J..-lremises Nos. 13/1 and the Collector in respect of premises No’ 13/1 
13/3 ‘Lake Road were acquired in connexion ‘Lake Road should be enhanced by 
with Scheme No. 33, Southern Avenue Rs. 351-1-6 while the other award of the Col- 
Section by declaration No. 3481-L. A. lectorshould be enhanced by Rs. 822-4-0; 
dated March 7, 1932, which was published and (2) that the respondent is entitled to 
in the Calcutta Gazette on March 10, 1932. receive enhanced amounts in the two cases. 
Five persons including one Kalipada The Province of Bengal ‘appeals to’ this 
Banerjee claimed interest in No. 13/1 Lake Oourt against this decision with a certifi» 
Road. He and a minor named Sunil cate from the President of the tribunal 
Kumar Chatterjee through his guardian. under s. 3 (1) (b) (i), Calcutta Improve- 
Claimed interest in the other premises, ment (Appeals) Act, 1911, that the case is 
namely 13/3, Lake Road. The. Collector a fitcne for appeal to this Court, First 
gave his award under s, 11, Land Acquisi- Appeal No. 255 of 1937 arises out of. Valu- 
tion Act, on August 21, 1933, in respect of ation Oase No. 108 of 1933 and First Appeal 
premises No, 13/1. He found the area to No. 256 of 1937 arises out of Valuation 
be 2 cottas, 9 chittacks and 10 square feet Oase No. 162 of 1933, — et oe 
which he valued at the rate of Rs. 800  The-first ¢ontenticn of the -appellant “is 
per cottah. .He further found that out of thatthe decision- of the tribunal on | the 
the five ‘claimants only two, namely, Tara amount of compensation is bad. in law_ in- 
Sundari Dasi and Aswini Kumar Mukherjee :, asmuch as the tribunal has not. come to any 
were entitledto compensation. Of these- finding on the issue raised by the appellant, 
two persons in whose favour the award namely, whether Kalipada could ‘maintain 
was made by the Oollector only Tara the valuation references, which involves the 
Sundari Dasi accepted the award. The Col- question whether Kalipada had any’ title.to - 
lector published his award in respect of the lands acquired. In other words, the còn- 
premises No. 13/3 Lake Road on June 17, tention isthat the issue about the title of 
1933. He found the area to be-.3 cotiahs,9 Kalipada is germane to the question of 
chittacks, 9 square feet and valued it at the the amount of compensation. , I am unable 
rate of Rs.1,350 per cottah. He found that to accept this contention. The jurisdic- 
the minor Sunil Kumar Ohatterjee was tionof the Court on a reference by the 
alone entitled to get the whole compensa- Collector is a special jurisdiction. If. the 
tion, The award was accepted by the only objection is to the amount of compensa- 
guardian of the minor on behalf of the tion,that alone is the matter referred’ to, 
minor, Kalipada Banerjee then applied to and thé Court has no power to determine 
the Collector under s. 18, Land Acquisis or consider anything beyond what is refere 
tion Act, for reference to the tribunal for red: see Pramatha Nath v. Secrétary of 
determination by the tribunal of his objece State (1). The question of title to the 
tions to the two awards. His grounds of land acquired is therefore not relevant in 
objection to both the awards so far as they a reference on the quéstion of the amount 
are relevant for the purposes of the present of compensation only. Much reliance 
appeals were: (1) to the amount of com» was placed by the appellant upon s. 21, 
pensation and (2) to the person to whom a 


_the compensation it payable. The Collector | (1) 57 IA 100; 121 Ind. Oas. 536; A I R1930 PO 
. 6a; 57 01148; Ind. Rul. (1930) P Ò 72; (1930) A L 
accordingly made two references to the 5 126: 31 L W 431; 34 OW N 289; 38 Ooty R 


. tribunal. The reference in respect of $23; 8510 LJ 154; 58-ML J 223; (1930) M.W N 577 
premises No. 13/1 Lake Road was registered (P 0). l ee 
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Land Acquisition Act, which provides: 
' “The scope of the’ inquiry in every such proceed- 
ing shall be restricted to a consideration of the 
interest of the persons affected by the objection.” 


The dictionary meaning of the word 
“affect” is to produce material effect. In 
an inquiry as to the amount of compensa 
tion only the question is how much more 
the claimant is to get and how much 
more is the Govt. to pay. The ‘only 
question is the additional amount of come 
pensation. It does not involve the deter- 
mination of question of the right to claim 
or the liability to pay any additional com- 
‘pensation. I therefore overrule this cone 
‘tention. The’ sécond contention of the 
‘appellant is that the decision of the tribunal 
on the amount of compensationis bad in law 
inasmuch as it is based on the award of tbe 
‘tribunalon the market value of No. 13/1 
Lake Road which has been set aside by this 
‘Court in appeal. There is no material 
“béfore us to show that this award has been 
` get’ aside by this Court. This contention 
‘therefore fails. I therefore affirm the deci- 
sion of the tribunal on the question of the 
amount of compensation. 


The next contention - of the appellant 
-ie that the tribunal was wrong “in declaring 
that thé respondeént is entitled to receive 
the enhanced amounts, namely, Rs. 822-4-0 
and Rs. 351-1-6 from the appellant, The 
‘tribunal has made the’ declaration on the 
“basis of settlements between’ the claimants 
‘of this property. The terms 
‘settlements are émbodied in two petitions 
of eémpromise filed béfore tribunal. By 
-‘theaé séttlements the compensation’ award- 
~ed by the Collector was divided between 
 Kalipada and the other claimants and Kali- 
“pada | was given the right to get the excess 
amount of compensation, if any,’to be award- 
‘ed by the tribunal. There are certain admis- 
“sions about Kalipada’s or his representative’s 
title: to the lands acquired by the other 
‘élaimarits in these petitions of compromise. 
The: President sitting alone recorded the 
terms so` far as the apportionment of 
the compenstion awarded by the Collector is 
-concerned,. The terms of compromise so 


far as they relate to’ the right ‘of Kalipada - 


or the respondent to get the ‘enhanced 
amounts wers not recorded’ by him. He 
also did not declare the title of Kalipada 
‘or the respondent to’ the lands acquiréd on 
the basis of the admissions contained in 
the petitions.of compromise. The. tribunal 
therefore declared the right of tle respon- 
dent to the enhanced amounts not on any 
previous decision on: the - question- by” the 
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‘enhanced’ amounts. 
of these: 


ing the respondent’s claim, 
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President (apparently he wad. idbor to. 


‘decide the question by virtute of 8. 77, Qal: 


cuita Improvement Tribunal Act) but. on the 


petitions of compromise filed by the claim: 


ants before the President. It is a decision 
relating to. objecticns referred, by the Col 
lector to the tribunal as. regards | persons to 
whom the compensation is payable.’ The 
tribunal. therefore. has given this decision 
on the footing that the references so far 
as they related tothe question as to whom 


‘enhanced amounts were payable, remained 


P Dooa of by the President sitting 
one 

The point for determination therefore is 
whether this decision of the tribunal 
is wrong. The contention of the appellant 
is that the decision of the tribunal . on 
this point is wrong and should be set aside 
inasmuch as (l) the tribunal has refused 
to take into consideration the evidence 
adduced by the appellant; (2. that the peti- 
tions of compromise on which the decision 
is based are no evidence against the 
appellant; and (3) that in any view of the 
case the petitions of compromise on which 
the tribunal have relied to declare the res- 
pondént's title to the enhanced amounts do 
not establish the respondent's title. These 


‘points involve the question whether the 


appellant is.a necessary party in the proe 
ceeding relating to the determination of the 
question about the claimants’ title’ to the: 
‘The’ claimants other 
than Kalipada are not entitled to*claim the 


‘enbanced amounts as they accepted’ the 


award of the Collector as to the amount of 


“compensation and did not apply ‘for refer- 


ence on this ground, If the respondent 
claims the enhanced amounts’ on the basis 
of any title derived from the other clim- 
ants by the compromise after the latter had 


‘accepted the awards, te is not in a better 
‘position and cannot claim them. 
‘claim to the enhanced amounts is based 
‘upon Kalipada’s title to the lands acquired 
the tribunal will have to determine that 


If his 


claim, 


The question then is in whose pre- 


ssence this determination is to be made. 
‘The only person who will be affected by 


this determinaticn is the appellant because 


“he will have to pay the enhanced amounts. 


In the determination of this question in 


-view of the facts of the present case the 
“persons interested are the respondent who 


claims the money and the appellant against 
whom the money is claimed. The appel- 
lant is the only person interested in oppos- 
In the events 
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that have happened in this case the appel- 
- lant is not only a proper party but is also 
a necessary party, There is nothing in 
B. 20, Land Acquisition Act which militates 


against this view. If the dispute about. 


the title of the property is decided in the 
presence of the appellant it would notin 
any way enlarge the scope of the inquiry 
on the basis of the references, The tribu- 
nal bas declared the respondent's iitle to 
the enhanced amount on the basis of the 
two petitions of compromise to which the 
appellant is not a party and which the 


appellant characterizes as illegal and void 


under the provisions of 8. 23, Oontract Act. 
The fraud alleged by the appellant is that 
the respondent has no title and that admis- 
sions about the respondent's title were 
made in the petition of compromise in 
order to saddle’ the appellant with the 
liability to-pay additional compensation 
which the claimants who are the real owners 
precluded themselves by their conduct 
from claiming. From whatever point of 
view the matter be looked at it is clear 
that the respondent is bound to ‘prove his 
right to claim enhanced amount ‘in the 
presence of the appellant. 

The result therefore is that the decision 
of the tribunal, so far as it relates to the 
amount of compensation, is affirmed. The 
decision “of ‘the tribunal, so far as it declar- 
ed that the respondent is entitled to get 
enbancéd*.amcunts from the appellant, is 


‘set asid and the cases are sent ‘back ‘to. 
The tribunal is directed ‘to- 


the tribünal. 
determine the question as to whom the 
enhanced amounts are payable in the 
presence of the appellants. The eppellant 
and the respondent and the other persons 
who were parties to the reference will be 
entitled to adduce such evidence in support 
of their respective cases as they may 
choose to adduce before the tribunal. The 
tribunal is directed to take that evidence 
into consideration and to dispose cf the 
question as to whom the enhanced amounts 
are payable according to law. Odosts in 
these two appeals will ‘abide the result, 
the hearing-fee forthe two appeals being 
assessed at 10 gold mohurs, l ` 


Narsing Rau, J.—I agree, 
ii Order, accordingly, - 
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‘quently the promissory note executed in 
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NAGPUR HIGH COURT 
Second Appeal No. 688 of 1937 
September 29, 1939 - 
_. QRILLE, J. . 
MAHADEO TUKARAM MAHAJAN— 
DEFENDANT —ÁPPELLANT 
- - versus 
RAMCHANDRA DECYYA 
YELAMI DHOKI~Prarmntipr— 
l RESPONDENT 
` Promissory note—Insuficiently stamped—Claim for — 
debt, if can be based on separate contemporaneous 
agreement—Such note, whether operates as acknow- 
ledgment. ý 
Where & promissory note evidencing debt is in- 
valid, not being sufficiently stamped, the creditor can 
base hisclaim on the contemporaneous oral agree- 
ment between the parties and such agreement can be 
proved. 134 Ind. Cas 283 (2), 137 Ind Gas, 33 (3) 
and 144 Ind. Oas., 745 (4), relied on, Thaji Beebi v, - 
Tirumalaiappa Pillat(5), distinguished. ` 
An insufficiently stamped promissory note cannot 
operate asan acknowledgment or-be used for any pur- 
pose whatever. - . 
S. A. from the. appellate decree of the 
Court of the Additional “District Judge, 


Yeotmal, dated July 15,1937. © 
Mr, T., L.Sheode, forthe Appellant. » 
Mr. V. V. Kelkar, for the Respondent: - 


Jucgment.—This is a second appeal 
-by the’ defendant, the: plaintiff . having 
succeeded in both the Oourts below.. The 
suit was for a sum due which had been 
lent tothe defendant. _It-is- not disputed 
that the amount had been. lent and the 
money received, and a plea: which . wag 
raised that old accounts should be opened 
was leter withdrawn and the sum claimed 


‘not: disputed, The only ground .on which. 
-the suit was resisted was that. the claim . 


was. barred by . limitation. Transactions 


‘have béen going on’ between the parties’ 
‘for some time, and itis admitted that in 


December 1930 and June 1931 promissory 
notes were executed and also some. cash 


‘passed. A further promissory note was 


executed on January 19, 1933. This, howe 
ever, was executed on an insufficient stamp, 
and the plaint was not filed until J anuary 
The plaint stated that conga- 


January 1933 would not be a valid docu- 
ment as a promissory note, but the plaintiff 
claimed that he was entitled to claim the 
amount found due onthat date indepen- 
dent of the promissory note. The defendant 
insisted that the claim was time-barred 


"as it was based on the promissory notes of 
‘1930 and 1931 and there was 
‘acknowledgment 
„plaintif then asked to be allowed to 


no direct 


within that time, The 


~ 


à 
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amend the plaint by pleading explicitly his 
cause of action apart from the promissory 
note itself. This application was put in on 
April 8, i936, more than three years after 
the infructuous promissory note and indeed 
More than three years after the contem- 
poraneous agreement on which the plaintiff 
relied.. The trial Court allowed the amend- 
ment subject to an objection on the 
: question of limitation by the other side, 

-The plaint was not actually amended, but 
nevertheless judgment was given in the 
_.,plaintiffs favour by the same Judge who 
~: had .recorded the pleadings and was in 


'. ‘charge throughout, and itis clear therefore. 


{that the trial Court decided that the applica- 
-> tion for amendment was not barred by 
‘limitation. In addition to this question 
there weretwo other points for consideration 
-before ihe trial Gourt. One was whether 
the insufficiently stamped promissory. note 
‘gould be used as an acknowledgment of 
‘liability for the debt. This was held in the 
negative on the authority of Govinda V. 
Haribhau (1). The other point, which was 
whether a separate contemporaneous agree- 
ment to pay could be proved despite the 
fact of the existence of a document, was 
-heldin the plaintifi’s. favour. In appeal 
‘no question was raised as tothe correct- 
ness ofthe decision in the Oourt below 
that the infructuous promissory note could 
‘not operate as an acknowledgment. On 
‘the other points the lower Appellate Court 
-agreed with thetria] Court excep that it 
-did-not consider: the trial Court, correct in 
-Btating-that the claim to sue On an indee 
-pendent promise could be seen in para, 1 
‘of-the plaint,.but-held that the rule that 
the- promise could be proved indepen- 
dently. on failure of the operation. of the 
\promissory note was so well-known that 
.it Was unnecessary to cite authorities, | 
In second appeal. a good deal of time 
has-been taken -up by an attack by the 
learned: Counsel. for the appellant on the 
proposition that an invalid. promissory 
note~ could be-used as .an acknowledgment, 
if -sufficiently. stamped for that . purpose. 
-The-findings of both -the Courts below ‘were 
‘in the appellant’s favour on this point, and 
-I am at a loss-to understand why the learn- 
-ed Counse) should have supported them. 
This has naturally invoked reference to 
:rulings. -tothe contrary on behalf of the 
stespondent.. I- shall. not refer to this 
-question as it is not necessary for a decision 
:of the:appeal, which can be decided on 
: (1) ÁT R1933 Nag. -391;-147 Ind. Gas, 981; 16 N L J 
241; 6 R N 150.. 
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exactly the same grounds as in the lower 
Appellate Court where it was held tacitly 
that such document could not operate as 


-an acknowledgment or be used for any 


-purpcse whatever. It is contended on tue 
next point that the decision of the Courts 
below has left it open to this Oourt to 
decide the question whether the plaintiff's 
suit is barred by limitation or no by 
reason of the late date of the amendment. 
Tam perfectly satisfied that the suit is 
within fime and that the plaint very 
clearly embodies the alternativecause of 
action apart from the iniructuous proe 
missory note itself. I agree with the lower: _ 
Appellate Court that this is not tobe. 
found in para. 1l of the plaint, but to my 
mind it is very clearly apparent in 
para. 2, of which the first sentence runs: . 

“The pro-note executed by the defendant on 
January 19, 1933 not being sufficiently stamped is 
nota valid document as a promissory note. but 
the plaintif can claim the amount found due on 
that date independently of the promissory note dus 
on the previous promissory notes. And the promissory 
note can be used as an acknowledgment of debt due 
on that date. . 


Tomy mind this is perfectly clear, and 
the subsequent amendment is no more 
than a particular amplication of a claim 
already made. That the agreement existed 
and has been proved must be taken usa 
finding of fact, and I agree : with the 
lower Appellate Court that the denial of a 
separate-oral agreement by the defendant 
in an oral statement had reference only 
tothe supposition that thè agreement re- 
ferred to was not contemporaneous with 
thé execution ofthe promissory note, and 
when it was pleaded, again in oral state- 
-Ments, that they were contemporaneous, 
there was a tacit admission of its existence 
by a pleading that it was inadmissible as 
the contract was in writing. I may add 
.that it would indeed be’ surprising if the 
plaintiff, admitting from the first that the 
. promissory note was not valid.as such, should 
.not have indicated in his ‘plaint that he 
_Was. entitled tosue on the basis ofa con- 


_temporaneous agreement to repay as well 


“as urging the point that the promissory 
‘hote might be admissible to prove an 
acknowledgment. oP ge 


That such a contemporaneous agreement, 
if established, can be proved is beyond 
dispute and is the view which has always 
been taken in this Court. The only answer 
that has been afforded to the authorities 
quoted is that they do not help the plaintiff, 
The authorities are, to my mind, very 
definitely and decidedly in point. These 


1940 , 


are Mohan v. Ramji (2',Gulabgir v. Nath- 
mal (3) where ‘all the earlier authorities are 
collected, and the decision of ‘a Divisional 


Bench in Raja Lal Bahadur - Singh v. - 
Sheikh Ghulam Yasin (4). No decision in. 


this Oourt tothe contrary has been cited; 
and indeed the only case which appears to 
go contrary to the principle on - which 
these decisions are based appears to be 
Thaji Beebi v. Tirumalaiappa Pillai (5) 
which is not strictly in point as the matter 
there in question was the permissibility 
of oral evidence to prove a mortgage which 
had been executed under an unstamped 
instrument. B 
‘The decisicn in the Courts below is 
correct and the appeal fails and is dismissed 
with costs, i 

S., Appeal dismissed. - 
-(2)27 N L R 56; 134 Ind, Oas. 283; A I R 1931 Nag. 
113; Ind. Rul, (1931) Nag. 155. 

(3) 27 N L R 327; 137 Ind. Oas, 33; AIR 1932 Nag. 
23; Ind. Rul. (1932) Nag. 53. = 
Re 29N LR 131; 144-Ind, Oas, 745; A I R1933 Nag. 
(5) 30 M 386, 


`. | ALLAHABAD HIGH COURT 
Second Appeal No. 183 of 1937 
September 15, 1939 
BENNET AND VERMA, JJ.” 
GHASITOO MAL—PLAINTIFF—ÅPPELLANT 
VETSUS i : 
ASA RAM~—Dgvenpant—Rasronpenr 
Co-sharer—One of two co-sharers of ex-proprietary 
tenancy accepting whole of ex-proprietary rent in 
lieu of profits—Whether estopped from subsequently 
claiming profite. 
here in a suit for arrears of renton the ex- 
roprietary holding, one of two coesharers of the 
hewat number, accepts the whole of the ex-pro- 
prietary rent from the other co-sharers who is the 
ex-proprietary tenant in lieu of his. share of the 
profits, he is estopped from subsequently claiming 
Segre of profits in the remaining portion of -the 
sir land, 


_ B. A. from the decision of the Additional 
District Judge, Meerut, dated October 14, 


+ 


1936, 


Mr. Jagnandan. Lal, for ‘the Appellant: 
~ Mr. By Mukerji, for the Respondent. ta 


Bennet, J.—This is a second appeal .b 
the plaintiff who has been granted decree 
for profits by the Revenue Court and-who 
appealed in regard to-a claim of his fora 
share of the profitsof the sir land andthe 
learned District Judge. dismissed that. Ap? 
peal, The circumstances are that.in & parbi- 
cular khewat number the defendant Asa 


LeJ—-47 & 48 


.to cases where a co-sharer 


\ 
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Ram was thé sole. owner and he had. 32 
highas of sir in his.possession. He executed 
a sale-deed for one-sixth. share . of: the 
zamindari rightsin this khewat number to 
the plaintiff. Proceedings were taken under 
s. 36, Land Revenue Act, for assessing the 
rent on the ex-proprietary holding. For the 
years in suit the plaintiff brought a suit for 
arrears of exeproprietary rent against defens 
dant. In that suit the plaintiff claimed the 
whole of the ex-proprietary. rent. Actually, — 
in accordance with the various rulings cf 


this Oourt the plaintiff was only entitled to _ 

one-sixth of the ex-proprietary rent because `- 
in accordance with those rulings the exepro-- -- 
prietary tenant is not the ex-proprietary |.” 
tenant merely of the vendee but of the ` 


whole coparcenary body. Apparently -in 
the rent suit the parties each accepted the 
proposition that this rule of law which “is 
intended for general purposes would not 
apply in this special case. No doubt this 
was mre convenient for the purpose bee 
cause there are only two co-sharers in the 
khewat number, the plaintiff and the defen- 
dant, and there would be no point in .the 
defendant paying a share of ex-proprietary 
rent to himself. Therefore.it was doubtless 
intended that he should pay the whole of 
his ex-proprietary rent to the plaintiff and 
that the plaintiff .wold accept this as his 
Share of the profits of that portion .of the 
khewat number which had been originally 
represented by 32 bighas of sir. Having 
obtained a decree. for the whole amount of . 
the ex-proprietary rent the plaintiff now 
claims in appeal and in second appeal that 
he should receive one-sixth share of the re- 
maining amountof the 32 bighas which is 
represented by approximately 26 bighas of 
sir. If we acceded to his request this would 
mean that he would obtain a larger, share 
of the: profits of tha Ahewat number than ‘is 
equitable; that is, he is entitled to one-sixth 
share of the total profits and if his claims 
were allowed he.would receive appreciably. 
more as he has already:obtained the whole 


‘instead of: ode-sixth of the exeproprietary 


- 


. rent. l 


Some rulings were referred to in. regard, 
had collected 
more than this share of the ex-proprietary 
rént of a tenant, but those cases were dife 
ferent from the present case, because in this 
case the ex-proprietary tenant was noba co» 
sharer. In the present case the ex-propric-. 
tary tenant is not only a co-sharer but he is 
the sole remaining co-sharer and the sole, 
defendant in the present case. The decree 
in the rent suit therefore was a decree be- 
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tween the present parties. Some point is 
raised for appellant that in that decree the 
defendant was sued in bis capacity of a ten- 
ant and not in his capacity of aco sharer. 
We do not think that makes any difference. 
We may also note that under s, 206 (4), 


Tenancy Act, it was only because the dee. 


fen dant had the capacity of a co-sharer and 
also of an ex-proprietary tenant that tle 
Plaintiff akne was entitled to sue for arrears 
of rent in the Revenue Court. It appears io 
us that the plaintiff is estopped by s. 115, 
Evi, Act, from altering the position 
which he took upinthe Revenue Court in 
regard to the profits for the years in suit in 
that suit, and he claimed and obtained the 
whole of the sir rent from the defendant. 
Having obtained the decree on the theory 
that he alone was entitled to the whole of 
thé ex-proprietary rent we cannot now 
allow him to change the allegations that he 
made in thatsuit. We therefore consider 
that we must hold that the. plaintiff is not 
entitled to any share of the remainder of 
the original 32 bighas sir, Accordingly we 
dismiss this appeal with ccsts. 

D. Appeal dismissed, 





-. . ‘RANGOON HIGH COURT ne 
‘. First Appeals Nos. 33:2nd 34 of 1939 . 

ve f July 28,:1939 l 

i A RcBrets, OJ. 

Mrs. SARAB SAUL BSOFAER— APPELLANT 

í i veTSUS 

W., M. EZEKIEL AND ANỌTHER— 

= RESPONDENTE l 

-Civil Procedure Code (Act V of 1908), 8. 52— Pro- 
perty of deceased in hands of his widow as ezecutriz 
and not in her personal capacity—If can be attached 
in execution of decree against deceased — Decree- 
holder, whether must file administrative suit. 

. Where the widow of the deceased has property of her 
husband in her hands as executrix and not in her 
personal capacity, the property may be attached in 
execution of & decree against the deceased, A decree- 
holder has rights which hemay work out in execution 
proceedings, and the cumbrous method of filing an 
administration suit when he desires to attach pro- 
perty prima facie inthehands of the judgment- 
debtor as such may not appeal tohim. He may not 
therefore file an administrative suit, 


F, A, against the orders of the High Court, 


in Civil Execution Cases Nos. 145 and 305 
of 3937, dated March 1, 1939, 


Messrs. R. Clark and C, K. Ray, for the 
Appellant, 

Mr.- E. C. N; Foucar, for the Respon- 
dents. +2 


_Jdudgment.—This appeal] ig 
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against a decree upon the Original Side 
of this Court holding that a house known 
as Murrayfields in Rangoon was attachable 
in execution proceedings, as forming part 
of the estate of the late Saul Sufaer who 
died in 1933, at.the instance of a creditor 
who. had obtained a decree against his 
widow, the present appellant, as his exe- 
cuirix. The short question was whether 
Mu:rayfields was part of the estate of the 
deceased. Mrs. Sofeer, the appellant, says 
it is not part of his estate now, although at 
the time of his death it belonged to him 
subject to a mortgage in favour of the 
Chartered Bank of India for Rs. 40,000. 
She called two valuers who said ¡and their 
evidence was uncontradicted) that if was 
worth from Rs. 30,000 to Ks. 35,000 only; 
and she says she sold Murrayfields for 
Rs. 38,000 and with a further Rs. 7,000 
of her own money, she. paid off the Bank. 
It is true that the Bank received these 
sums. Murrayfields does not belong to the 
purchaser, Mr, Meyer, any more. _ It 
belongs to Mrs. Sofaer,so she says, in her 
personal capacity, but she declares she has 
“duly applied such property cf the deceased 
as is proved to Lave come into her posses- 
sion” within the meaning of s. 52, Civil 
P. O. It does not remain any'lconger in 
the possession of the judgment-debtor, that 
is, in her possession as executrix; but it is 
in her personal possession. When she sold 
it to Mr. Meyer there was a covenant for 
ye-purchase by her in her perscnal capacity. 
She says that it is no part of her husband’s- 
estate but is her own property, becausé she 
repurchased. it -frcm Mr. Meyer” ‘and - 
because the Oharterea Bank was paid off.: + 
~ Nowthe simple question is whether- this 
is true. Was the bank paid off out of the 
proceeds of the sale of Murrayfields by her 
as’executrix? And to decide tnis.it is necege 
sary to see what account is given by her. 
She says sLe scld Murrayfields to Mr, Meyer 
for Rs, 33,000, She had to raise Rs. 20,000 
by mortgaging the property toa Mr, Jamnas- 
das and he paid altogether Rs. 13,000 out 
of his own pocket in addition. Rupees 2,000 
was paid by way of earnest, and the re- 
maindar was drawn by him from his 
account with the Imperiul Bank, and the 
cheque for Ra. 11,000 ‘is produced, showing 
that. he did draw. such asum just prior -to 
the date. Some criticism has been directed 
to the estate of Mr: Meyer’s bank account 
and it has been said that the operations 
upon it donot lend conviction to the assur- 
ance that. he really paid this money as part 
of a genuine transaction with Mrs. Sofaer: 


a, 


still be a decree against the firm. 
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‘In Weir v. McVicar & Co, (5) it was held: 


“Where in an action against a firm, a person who 
has been served as a partner enters an appearance 
under protest, denying the partnership, under 
O. XLVIII (a), r. 7, such person cannot also deny the 
liability of the firm, and therefore the Court has no 
jurisdiction to direct an issue to try the question 
of partnership before the trial of the action.” 

In International Caoutchone Compagnie 
v. Mehta & Co. (6), Buckland, J. held that : 

“In a suitagainst a firm a person who, being 
served as a partner, entera appearance under protest 
denying that he is a partner in accordance with 
the provisions of O. XXX, r. 8, Civil P. O., is 
not entitled to file a written statement on his own 
behalf denying that he is a partner.” 

Reliance was placed by the learned 
Judge on the decisions in Ellis v. Wadeson 
(3) and Weir v, McVicar & Co. (5) and the 
decision of the Bombay High Court in the 
case of Cherry v. Pohoomal Bros, (7). Mr. 
Lulla next proceeded to deal with the 
application of O. XXXVII, Uivil P. ©., on 
the provisions with regard to suits against 
firms in O. XXX, Civil P. C. He contended 
that the provisions of the Summary Chapter 
do not in fact affect the provisions of 
O. XXX dealing with suits against firms. 
If in a suit against a firm under O. XXXVI 
leave to defend was refused the decree 
would be against the firm. If several part- 
ners were served and leave to defend was 
refused to them all the only decree 
that could be passed would be one 
against the firm. When the only defence 
which it was open to partners se1vedin a 
suit against a firm was a defence by the 
firm against tha action, it would be seldom 
that leave could be granted to one and 
refused to another. But even if such were 
the case no decree could be passed against 
the individual partner to whom leave had 
been refused. The decree after the plaint- 
iff had beaten down all defences merle 
individual served as a partner denying that 
he was a pariner could not be heard and 
could not be given leave to defend, the 
question of whether he was or was not a 
partner being one to be determined in 
execution proceedings under.O. XXI, r. 50, 
Civil P. O; The learned Advocate relied 
on the case in Cherry v.. Pohoomal Bros. (7), 
where Macleod, O. J. states: 

t A difficulty hower arises wherea suit is filed 
against firm under the provisions of O. XXXVII, 


which differ fiom the provisions in the rules of the 
supreme Court relating to summary suit...... 


: © (192532 K. B 127; 9% LJK B 786; 133 LT 
2 


. (86) 54 O 1057; 105 Ind, Oas. 356; AI R 1927 Oal, 758; 

310 W WN 1004. 
(7) 50 B 665; 99 Ind. Oas. 495; A IR 1926 Bom. 585; 

28 Bom, L R 1275. f 2 2 l ; 
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when the applicant took out the summons in this 
case ifor leave to appear and defend, or, in the 
alternative for leave to appear and contest the 
allegation that he was a partner), it was probably 
necessary for him to apply for leave under O., XX XVII, 
r.2, before his appearance under protest could be 
filed, and that could be the only question for the 
Judge to decide, ‘The plaintiff might have allowed 
the appearunce to be filed and then,disregarded it 
as I have already pointed out or he might have 
asked the Judge to direct the trial of an issus as to 
whether the applicant was or was not a partner at 
the time the cause of action accrued, If -that issue 
were decided against him, there would be no good 
services against the firm. If he succeeded then his 
summons would have been properly served and it 
would be only after that question had been settled 
that it would be possible to consider the question 
whether leave to defend should be granted. In any 
event the defendant entering an appearance under 
protest could not be entitled to ask for the trial of 
an issue whether he wasa partner,” 

He also relied on the case in Satya 
Charan Dey V. Calcutta Hardware and 
Engineering Co. (8), where it was held 
that: s l 

“Ordinarily in a suit against a firm each partner 

has a right to come in and defend. He has an 
individual right to come in and defend although 
he defends on behalf of the firm. Hach partner 
may file separate defences, one admitting and the 
other denying the claim.” — , 7 

Amir. Ali, J., has in this case relied on 
the case in Ellis v. Wadeson (3) and the 
case in International Caoutchone Compagnie 
v, Mehta & Co. (6), It was held further by 
Amir Ali, J. in this case that : 

“In a suit brought against a firm under O. XXXVI, 
Oivil P. O., each partner has a right to apply for 
leave to defend.” 


Finally Mr. Lulla referred to the judgment 
of a single Judge of this Court in Chotumal 
Bulchand v. Alibhoy Mamooji (9) and to 
the case in T'opanmal Sompimal v. Asudamal 
Fatehchand (10). He contended that the 
view of Taybji, A. J. O. in Chotumal 


Bulchand v. Alibhoy Mamooji (9) was- 


erroneous. This would appear to be so 
from the judgment of the Bombay. High 
Court in Cherry v. Pohoomal Bros. (7) and 
Topanmal Somjimal v. Asudamal F'ateh-= 
chand (10) was of no assistance to the other 
side because the ground on when the High 
Oourt did not interfere with the decision 
of Rupchand, J. was that the appeal before 
them was a matter of form rather than of 
substance; a certain procedure had rightly 
or wrongly been adopted by the trial 
Court, but substantial justice had been 
done, and there was no reason to invali- 
date proceedings on what was more a 
matter of form than of substance. 


W420 WN82 9 - 3. 
(9) A I R1926 Sind 154; 93 Ind, Oas. 380. - = 


_-(10)30 S L R 296; 165 Ind. Oas. 907; A I R 1936 Sind 


206; 9 R S11), 
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‘In my opinion the legal pcsition set out 

by the learned Advocate is fully support- 
ed by authority. But valuable though his 
arguments may be in a suit brought in 
proper form against a firm under the pro- 
visions of the Summary Chapter, and 
though these arguments will be a useful 
guide in suith of that nature, in the present 
case the arguments have in my opinion 
largely an academic interest, for, J am 
definitely of the view that this is not a suit 
brought against a firm simpliciter in the 
‘ manner contemplated by O. XXX, Civil 
P. O. It is a suit brought against the firm 
and the individual partners in the firm of 
the National Tiles Oo. Individual partners 
may be sued personally along with the 
firm as was held in Taylor v. Collier & Co. 
(11). I have sufficiently indicated my 
reasons for this view in the earlier part 
of this order, The plaint is not in the 
form prescribed in Appendix A tothe Oivil 
P. ©. for a suit under the provisions of 
O. XXX, Civi] P. O. The individual part- 
ners are mentioned and described in the 
heading of the plaint. - The summonses 
issued were to the individual- partners, as 
defendants Nos. 1, -2 and 3 individually 
the applications for leave to defend put 
in by Sugnichand, Fatehchand and Kanaya- 
lal were put in as applications by defend- 
ants Nos, 1,2 and 3. None of the argu- 
ménts‘which have now been addressed to 
me were placed before me on December 8, 
or appear to have at all been in the minds 
of the learned Advocates who represent 
the defendants. I feel myself therefore 
justified in holding that this is nota suit 
filed against a firm only in the manner 
prescribed by O. XXX, Civil P. ©. Ihave 
been referred to the case in Premchand 
Ganomal v. Newandmal Bherumal (12), 
All that was decided in that case was that 
where a suit is bronght against a firm “by 
its managing partner’ it cannot be said 
to be against the managing partner per- 
sonally. The proposition of law may be 
perfectly sound and I have no quarrel 
with it. But a case very much more in 
point is that in Ajitsing Manibhai v. 
Grunning & Co. (13) where Macleod, O. J. 
indicates what is the proper heading of a 
plaint in a suit against a firm under the 
provisions of O. XXX, Oivil P. 0. 


“To such a case the proper title of the defendants 


(11) (1882) 51 LJ Oh: 853; 30 W R 701. 

(13) A I R1931 Sind 121; 134 Ind. Oas. 397; 258 LR 
104; Ind. Rul. (1931) Sind 141. 

(18) AIR 1925 Bom. 494; 94 Ind. Cas, 969; 27 Bom. 
L R 998. 
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an individual partner. 
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is: A B a firm carrying on business in partnership 
at 


`. 


at.... 

The pleadings and procedure adopted in 
that case were very similar to` what we 
have in the present case. A decree had 
been passed against the firm and against 
The High Oourt 
refused to interfere and merely pointed 
out the correct procedure to be adopted if 
a plaintif seeks to sue partners in the 
name of their firm under the provisions of 
O. XXX, Civil P. O. In this view of the 
case I think that my order of December &, 
1938, needs reconsideration in one respect 
only. A decree hes rightly been passed 
against Fatehchand Asudomal, and a 
similar decree must now be passed against 
Kanayalal Talreja. But as both Fateh- 
chand and Kanyalal were admittedly parte 
ners in the firm of the National Tiles and 
the firm was a deféndant. in the suit and 
had been properly served, there mus‘ be a 
decree against the irm as well, I accord- 
ingly order that the decree passed against 
Fatehchand Asudomal and dated Decem- 
ber 8, 1938 be amended so as to be a decree 
against the firm of the National Tiles 
and against Fatehchand Asudomal and 
Kanayalal Talreja bearing to-day’s date. 
Sugnichand Dayaram has been granted 
leave to defend and there appears to be 
no reason to disturb the order in that re- 
gard. 
- B. Decree amended. 
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MADRAS HIGH COURT 
Second Appeal No. 512 of 1936 
August 2, 1939 
PATANJALI SASTRI, J. 
ALAGIRI CHETTY AND ANOTHBR— 
APPELLANTS 
VETSUS 
MUTHUSWAMI CHETTY AND OTHBRgS— 

RESPONDENTS 

Limitation Act (IX of 1208), Art. 141— On death 
of widow, person having no title to property obtain. 
ing possession — Person subsequently becoming 
entitled to share in property along with reversioner— 
Character of possession, if changes — Suit by rever- 
sioner for possession more than 12 years from 
widow's death is barred — License — Nature of ~If 
elapses with death of licensor. 

Where on the death of a widow, a person who has 
no title tothe property has been in possession thereof, 
the character ofhis possession is not changed by his 
subsequently becoming entitled to a share in the pro- 
perty along with the reversioner. His accrual of 
a right toasharein the property does not affect the 
previous possession and arrest the course of limita- 
tion under Art. 141. A suit therefore, by the rever- 
sioner for possession, brought more than 12 years 
after the death of the widow is barred under 
Art. 141. [p. 380, ool. 2.] l 

[Oase-law diacussed.] 


i 


t. 
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A license does not create an interest in the land as 
it is merely leave to do a thing lawfully which other- 
wise would be unlawful andit is thus a 
purely personal between the grantor and the grantee 
of the license. Such license must be heldto have 
elapsed with the death of the licensor. 131 Ind, Oas. 
175 (9), relied on. [p. 380, col, 1.] 


S. A. against the decree of the Sub- 
Judge, Salem, dated December 7, )935. 


Mr. B, Sitarama Rao, for the Appellants. 
Mr, K. Desikachari, for the Respondents, 


Judgment —The suit out of which this 
appeal arises was -brought for partition and 
separate possession Of the appellant's share 
of a certain house in Salem Town of which 
this appeal is concerned only with the 
eastern portion measuring 10 ankanams 
which is hereinafter referred to as the 
house. The facts so far as they are material 
for the determination of this appeal are 
briefly these: The house belonged to one 
Servaraya Chetti who died some time 
before 1591 leaving him surviving his 
widow Minakshi who died in that year. 
At the time of her death the nearest 
reversionary heir was one Alagiri Ohetti 
who was the elder brother of Servaraya 
Chetti and the paternal grandfather of 
the present appellants. Alagiri Chetti 
died in 1900 leaving behind five sons of 
whom respondent No. 1 herein who has 
throughout been in occupation of the house 
is one. 


The appellant’s case was that Minakshi 
left a registered will by which she devised 
the house to the five sons of Alagiri Chetti 
in equal shares of which the appellants 
claim two shares in the right of their 
deceased fathers Annaswami and Kanda- 
swami. As already stated, respondent 
No. 1 is one of the sons of Alagiri Ohetti and 
respondents Nos. 2 to 8 are his descendents. 
The case of these respondents was that 
Servaraya Chetti having no issue brought up 
respondent No. 1’s wife as his foster- 
daughter and made an oral gift of the 
house to her on the occasion of her 
marriage and that since then respondent 
No. 1 and his wife and their descendants 
have been in continuous possession and 
enjoyment of the house. Both the Courts 
below have found that the gift alleged by 
the respondents was not proved and that 


the will set up by the appellants was 


inoperative as Minakshi had no power 
under the Hindu Lawto effect any 
testamentary disposition of her husband's 
property. These findings are clearly right 
and are not attacked in this appeal. But 
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the trial Court further held that, notwith- 
standing the failure of their title under the 
will, the appellants, as representing two 
of the sons of Alagiri Obetty who succeeded 
to the house on the death of Minakshi, were 
entitled to two out of the five shares in 
which the house devolved on his sons at his 
death and that the long possession and 
enjoyment pleaded by respondent No. 1 
and his descendants was of no avail to 
them, as it could not bave been adverse to 
the appellants, respondent No. 1 having been 
a co-owner of the house with the other sons 
of Alagiri Ohetti after the latter's death, 

The learned Subordinate Judge disagreed 
with this view, He found that respondents 
Nos. 1 to 8 had been in possession of the 
house for over 40 years and that such 
possession and enjoyment - existed even. 
during the lifetime of Alagiri Chetti when 
respondent No 1 had no title whatever tothe 
property. He held that the fact that respone 
dent No. 1 became a co-owner along with hig 
brothers after Alagiri’s death could not 
change the nature of his possee 
ssion and that therefore the respon- 
dents had acquired title to the house by 
adverse possession and the appellants’ 
suit was barred by limitation. 

Mr. Sitaramea Rao, the learned Counsel 
for the appellants, attacked this finding 
before me and contended that the gift put 
forward by the respondents having been 
found against their possession and enjoy- 
ment of the house till Minakshi’s death 
must be deemed to have been only permis- 
sive, and the respondents not having shown 
that they were in possession after her death 
in assertion of a right inconsistent with 
that of Alagiri, the permissive character 
of their possession must be deemed to have 
continued throughou:, with the result that 
there could be no acquisition of title by the 
respondents by adverse possession. I cans 
not accede to this contention. It is no 
doubt true that the lower Appellate Gourt 
based its decisicn upon the “adverse 
possession” of the respondents during the 
long period they had been occupying the 
house, thus presumably applying Art. 144, 
Lim. Act, to the facts of this case; but the 
proper Article applicable is clearly Art. 141 
and not Art, 144, and therefore it seems to me, 


no question of adverse possession really 


arises. Minakshi having died in 1891 and 
there being nothing to show that Alagiri 
Chetti who was then entitled to succeed tothe 
property ever took possession or assumed 
any kind of dominion or contro] of the 
house or permitted respondent No. 1 and 
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hie descendants to continue in occupation 
. thereof, time commenced to run in 1891 
under Art. 141, and a suit brought by 
Alagiri or his heirs more than 12 years 
thereafter would stand barred and their 
title would, by. the operation of s, 28 of the 
Act, be extinguished. Mr, Sitarama Rao 
indeed conceded at a later stage of his 
argument, that the proper Article appli- 
cable was Art. 141 and that n» question of 
adverse possession really arose. But he 
somewhat changed his ground and contend- 
ed that cnce the gift put forward by the 
respondents was found against, they must 
be regarded as having lived in the house 
as mere guests, at any rate till Minakshi 
died, and thereafter their occupation cannot 
be. regarded as legal possession at all so as 
to put Alagiri and his heirs to their action 
In other words, time did not commence to 
run against Alagiri, for though he was not 
in actual occupation, he was in legal posses» 
sion and there was no one against whom 
he ‘could bring an action. For this con- 
tention, Mr. Sitarama Rao strongly relied 
on Trustees Executora and Agency 
Ltd. v. Short (1) Alternatively, Mr. 
Sitarama Rao also urged that even assun- 
ing that time comme:ncad to raa against 
Alagiri under Art. 141, on Alagiri’3 death 
in 1900 befare the expiry of the period of 
\2 years limited by that Article, respon- 
dent No. 1 became a co-owner of the house 
with his brothers including the fathers of 
the. appellants, and this changed the 
character of the respondent's possession 
which must thereafter be ascribed to such 
co-ownership. In support of this conten- 
tion, reliance was placed upon a decision 
of this Oourtin Velayutham v. Subbaroya 
Pillai (2). 

[find it dirficult to accede to either of 
these contentions. In the first place, it is 
highly doubtful wheather respondent No. 1 
could be said to have been in permissive 
possession during the lifetime of Servaraya 
or his widow Minakshi for these were 
living in the same house. Respondent 
No. 1 was in the house as a mere guest 
and ib cannot be said that he was in any 
sense of the term in possession of the 
house even permissively. It was only after 
Minakshi's death in 1891 that respondent 
No. 1's: possession of the house could be 
said to have begun and there is absolutely 
nothing in the case to show that such 


-- (1} (1888) 13A O 793; 58 L JPO 4;59 LT 677; 53 
J P 132: 37 W R 433. 

(2) 39M 879; 31 Ind. Oas. 398; A I R 1916 Mad. 139 
2 L W 280; 18 M L T 424; (1915) M W N 873. i 
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Possession arose with the consent or pere.. 
mission of Alagiri who then succeeded to- 
the property. Mr. Sitarama Rao urged that . 
this was a natural inference having regard. 
to the relationship of respondent No. 1 to’ 
Alagiri. But thé lower Appellate Ocurt 
has, in all the circumstances refused to 
draw that inference of fact and indeed. 
went further and found that respondent 
No. 1's possession was even adverse to Alagri. 
It seems to me therefore that there ie no scope 
here for the application of the proposition 
contended for by Mr. Sitarama Rao that 
Occupation with tha consent or permission: 
of the owner does not amount to any legal 
Possession at all. Ia this connection the 
English case in Mayor of Brighton v. 
Guardians of Brighton (3), is instructive. 
There toan action in ejectment brought 
in 1879 on behalf of the Brighton Oorpora- 
tion the defendants who had :been allowed 
in 1853 by the prececessors-ia-title of the 
Corporation to occupy some of their builds 
ings pleaded the Statute of Limitations. 
Sy ee ae the plea and observad at 
q# ; 

P att was contended that the defendants were mere 
licensees and had no possession of the premises, the, 
possession remaining in the plaintiffs, We cannot 
accede to that contention and think that it is dis- 
proved by the facts. It is admitted that the defen- 
dants had the exclusive use of the offices and that 
they never paid any rent nor gave any acknowledg- 
ment in writing. How it can be said in these 


circumstances that the possession remained in the 
plaintiffs we are at a loss to understand.” 


Taese observat.ons aptly apply to the 
contention of the learned Counsel for the 
appellants. Itis no doubt true that the 
plaintiffs in that case asked for an ac- 
knowledgment in 1803 and it was refused 
but it is significant that the defendants 
were considered to have been in possession 
ever since 1853 (see tre concluding passage 
at p. 375*). As stated already, Mr. Sitarama’ 
Rao placed reliance upon Trustees Executors 
ard Agency Ltd. v. Short (1). The principle 
laid down there was that it is not sufficient 
for the purpose of the Statute of Limita- 
tions that the rightful owner has been out of 
possession butitis also necessary actual 
possession should have been held by a. 
stranger in favour of who.n the statute can 
operate. If respondent No. 1 is to be 
treated as, in my view, he should be, as 
having held possession throughout, the 
decision can obviously have no application 
here, Onthe other hand, the quotation 
from the judgment of Baron Parke in Smith 


 (8)50 PD 368, — 
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V. Lloyd (4) at p. 798* tends to support the 
respondent's coitention that no adverse 
possession is neceasars in such cases, That 
learned Judge observed : 

“There must be both absence of possession by the 

raon who has the right, and actual possession 

y another, whether adverse or not, to be protected 
to bring thecase within the Statute, (the italics are 
mine.)” 


It is worthy of note that the starting point: 


under the English statute is the accrual of 
the right of action, the same as under 
Art. 141, Lim. Act, though differently ex” 
pressed. The decisicn of the Prive Coun- 
cil reported in, Lim Charlie v. Oficial 
Receiver (5) was also relied on. There.one 
Lim Chin Tsong bought a house and allow- 
ed his mistress to Jive therein for more than 
12 years during his lifetime, A gift to her 
was put forward but was found against. 
Lim Chin Tscng himself had all along been 
paying the rents and taxes and also make 
ing the necessary repairs. Ina eguit brought 
by the Receiver of his estate about three 
years after his death to recover possession 
of the kouse, the question arose whether 
the possession ofthe mistress was adverse 
to Lim Chin Tsong, and their Lordships 
held that there was no evidence on which 
it could properly be held that she was 
possessing the property ia a manner ad verse 
to the continuance of the title-in Lim Ufin 
Tsong, I do not see how this decision 
supports tne contention of the appellant 
in this case where, as already stated, 


there is nothing to show that Alagiri ever: 


did any proprietary act in respect of the 
house, and, ez concesst, DO question of 
adverse possession arises. 

Mr. Sitarama Rao also cited Gobind Lal 
Seal V. Debendranath Mullick (6). There 
one Hira Lal Seal who was the owner of a 
house and the predecessor-in-title of the 
plaintiff allowed the defendant's predeces- 
sor to occupy the house and the question 
arose whether Art. 142 or Art. 144 govern- 
ed the suit broughtto recover possession 
of it. The learned Judges held that 
Art. 144 appl:ed to the case, Gartb,C. J. 
observing : Pe 

“But where the owner in the exercise of bis own 
proprietary right permits some other person to 
occupy his land or to receive his rents then, whe- 
ther the relation of landlord and tenant exists 
between the parties or not, I consider that the 
Possession of the owner is not discontinued because 


(4) (1853) 9 Ex, 562;2 O L R 100°;23 LJ Ex. 194; 
22 LT (O §) 289; 96 R R837. 


~, (5) 12 R 238; 147 Ind, Oas. 328; AI R 1934 P O 67; 


6-RPO45;11 O W N1314; 66 M LJ144;39L W 
318; 38 Bom, L R 235; 590 L J91 (P O). 
(6) 6 O 3IL; 70L R181. 
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under such circumstances the possession’ of the 
occupier isthe possession of the owner.” 

Mr, Sitarama Ra» particularly stressed 
the last sentence of this passage as showing 
that Alagiri must in this case be regarded 
as having been in possession of the house 
but, as already observed, he is not shown 
to have permitted respondent No. 1 to 
occupy the house after he became entitled 
to the property on Minakshi's death. This 
decision therefore does not support his con- 
tention. Mr. Sitarama Rao then referred me 
to the well-known cise in Lyell v Kennedy 
(7). There the agent of a proprietor of an 
estate continued to receive the rents and 
profits even after the death of his pincipal 
in the same manner as he did before, i.e. 
not as for himself but as agent and Receiver 
for the heirs of the deceased though they © 
had not been ascertained, and the quastion 
was whether such receipt of rents dis- 
possessed the true heirs of the deceased who 
brought the suit to recover the estate and 
for an account of the rents and profits 
and after the expiry of the statutory period, 
and it was held that there was no dise 
possession of the heirs under those circum- 
stances. The Earl of Selborne observed at 
p. 457 *: 

“Lord Coke's doctrine as to the effect of entry by 
an unauthorized strangar- on behalf of the true’ 
owner, seems to me applicable, in reason and prin- 
ciple, to such a receipt of rents as that of the res. 
pondent in this case down to 1880: ‘If an infant, 
or any man of full age, have a right of entry into 
sny lands, any stranger, in the name and to the 
uss of the infant or man of full age, may enter 
into the lands; and this regularly shall vast the 
lands in them without any commandment precedent 
or agreement subsequent ’” 

But this doctrine on which that decision 
was founded cannot obviously apply to the 
facts of this case as respondent No. 1 ig 
not shown to baye entered into or continued 
in possessicn of the lands in the name and 
to the use of Alagiri and the decision 
therefore does not help the appellant, 
Mr. Sitarama Rao also placed reliance 
upon the decision of the Privy Council in 
Ambu Nayarv. Secretary of State (8) and 
particularly the passage at p. 582 of the 


report where their Lordships observe: 

“Their -Lordships think that a licensee cannot 
claim title only from possession however long 
unless it ig proved that the possession was adyerge 
to that of the licensor, to his knowledge and with 
his acquiescence.” 


(7) (1889) 14 A O 437,59 L J Q B 268; 62 L T 77; 38 
W R 353, 

(8) 47 M 572(582); 80 Ind. Oas. $35; A T R 1924 P O 
150; 51 I A 257; 26 Bom. L R 639;47M L J 35; 2L 
W 49; 35 M L T 128; (1924) M W N572; 29 O W N 365 
(P O). i ae a 
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In the firat place, that was a case where 
the plaintiff claimed to have acquired title 
against the Govt. by adverse possession 
whereas, as already observed, there is no 
question of adverse possession in this case, 
Secondly for the reasons stated before 
respondent No, 1°s exclusive possession of 
the house can be considered to have arisen 
only on Minakshi’s death in 1891 and he 
is not shown to have entered under a 
license from Alagiri Ohetti In the third 
place, even assuming that defendant No. 1 
had been in possession even earlier under 
a license from Servaraya and Minakshi, it 
seems to me that such license must be 
held to have elapsed with the death of 
Minakshi. A license does not create an 
interest in the land as it is merely leave 
to do a thing lawfully which otherwise would 
be unlawful and it is thus a matter purely 
personal between the grantor and the 
grantee of. the license: see Chinnan v. 
Ranjithammal (9) where the possession 
after the death of a licensee by his succese 
sors was held not to be permissive but 
adverse. 

Turning next to the alternative conten- 
tion of Mr. Sitarama Rao he strongly relied 
in support of it upon the decision in 
Velayutham v. Subbaraya Pillai (2), That 
case arose out of.a suit for redemption to 
which the contesting defendant pleaded the 
bar of limitation under Art. 134, Lim, Act, 
by reason of his having been in possession 
for more than 12 years before the suit 
under a sale from the mortgagee.- It was 
however found that within 12 years from 
the date of the purchase, the plaintiff and 
the contesting defendant became entitled 
to the property as cceheirs of the mortgagor 
and it was held that the defendant's posses- 
sion thereafter was not adverse to the 
plaintiff “unless and until the latter was 
excluded notoriously.” With all respect, 
it is somewhat difficalt to understand how 
any question of adverse possession could 
arise under Art. 134, Lim. Act, or how 
the accrual of a right to the defendant in 
co-ownership with the plaintiff before the 
expiry of. the pericd would arrest the 
running of time under that Article. In 
any case I cannot regard this decision as a 
binding precedent in view of the later 
decision of the Privy Council in Varada 
Pillai v. Jeevarathnammal (10). Where. 

(9) 54 M 554; 131 Ind. Oas. 175; A 1R1931'Mad. 


216; 60M LJ 709; (1930) M W N 1242; 33 L W 455: 
Ind Rul. /1931) Mad. 511. l , 
(10) 43M 244; 53 Ind. Oes. £01; AIR1919PO 44: 
46 I A 285;{1919) M W N 724; 10 LW 679: 94 OCW N 
346; 38 M L J 313; 18 A L' J 274 (P ©), . 
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their Lordships definitely held that the 
adverse character of the possession held by 
a person was not changed by reason of 
that pereon subsequentl: becoming entitled 
to a share in the property. Mr, Sitarama 
Rao sought to distinguish that case by 
pointing out that the question of adverse 
possession did not arise in thal case with 
reference to the possession of the share to 
which the person in adverse possession of 
the whole property became entitled as co- 
owner. I am however unable to see how 
that circumstance makes any difference in 
the principle of the decision or excludes 
the application of that principle to the 
present case. The person in possession 
there had been in enjoymert of the whole 
property like respondent No. 1 here, 
on, she became entitled to an undivided 
half-share in that property under a right 
of succession and their Lordships held that 
there was no reason for holding that when 
she became legally entitled to a moiety of 
the property the character of her pcssession 
in respect of the other moiety was changed. 
The position, in my judgment, is essentially 
the same in the present case. Respondent 
No, 1 having been in possession of the 
whole house became legally entitled to an 
undivided fifth share thereof. In both the 
cases, the person in possession without a 
title became entitled to an undivided share 
in the property and if the accrual of & 
right toa moiety in the case before their 
Lordships could not change the character 
of the possession held and stop the running: 
of time in its favour under Art. 144, 
why should the accrual of a right to a fifth 
share in the suit house to respondent No. 1 
on Alagiri’s death affect his previous posses- 
sion and arrest the course of limitation 
under Art. 141? Following this decision 
of the Privy Council I disallow this 
contention also, In the result the appeal 
fails and should be dismissed with: costs. 
Leave granted. 


N68. Appeal dismissed. 
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into merits and without going into alleged misconduct 

of wife decreeing. both suits, with a note that this 

would not prejudice parties regarding subsequent sust 

in connection with marriage property Subsequent suit 

by wife for partition and possession of joint property 

of marriage —Note by Judge in divorce suit, effect of 
_ ~—Hurband, if debarred from proving misconduct on 
. partof wife. 

Husband instituted a suit against his wife for 
divorce on the ground of her adultery. The wife 
brought a suit for divorce in the same Oourt against 
her husband on the ground of cruslty. The Judge 
without going into the merits gave two decrees for 
divorce. "He made a note to the effect that this 
would not prejudice the parties with regard to any- 
thing that they might desire toestablish ina sub- 
Bequent suit in connection with the property of the 
Marriage. Subsequently the wife 

“against her husband for partition 
possession of the joint property 


and separate 
ofthe marri- 


age: 
Held, that the note of the Judge in the divorce suit 
would be of no offect onthe rights of the parties 
` regarding marriage property. 91 Ind, Oas. 2.0 (2), 


relied on, 
Heid, alsothatin thedivoreesuit although the 


husband did not insist upon proving his wife’s guilt 

to obtaina divorce, he was not debarred from raising 

this point in a subsequent suit where the property 

of the marriage wasinvolved. It was open to him to 
' prove misconduct on the wife's part which would 
; disentitle “her from obtaining any of the joint pro- 
_perty. 11 Ind. Oas. 497 (3), relied on, 


F. A. against the decree of the District 
.Court, Henzada, dated January 12, 1439, 


Mr, U E Maung, for the Appellant. 
Mr. U Hla Tun Pru, for the Respondent, 


Wright, J.—Maung Po Seik and Ma Pwa 

_ Tin, the parties: to this appeal were husband 
and wife. In 1936 Maung Po Seik - pro- 

secuted one Maung Shwe Hla for committ- 

lng adultery with his wife MaPwa Tin 
:and Maung Shwe Hla was convicted. On 
‘January 9, 1987, Maung Po Seik instituted 
Oivil Regular Suit No. 1 of 1937 in the 
“Township Court of Kyangin against his 
wife Ma Pwa Tin for divorce on-the ground 

of her adultery with Maung Shwe Hla, On 
„February 17, 1937 Ma Pwa Tin, in Civil 
Regular Suit No. 9 of 1937 of the Township 

Oourt of Kyangin, brought a-suit for 
divorce against Maung Po Seik on the 
‚ground of cruelty, The Township Judge 
Without going into the merits gave two 

decrees fordivorce, He wrote a very short 

judgment in Oivil Regular Suit No. 1 

of 1937 stating that both parties wanted a 

-diyorce, the one party alleging misconduct 
and the other party cruelty, and so he 

Stated that it would be a mere waste of 
time to enquire into the alleged misconduct. 
He therefore decreed both suits, He made-a 
note to the effect that this would nut prejue 
dice the parties with regard to anything that 
they might desire to establish in a sub- 
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of the marriage. No appeals were filed against 
either of these decrees. On April 7, 1937 
Maung Po Seik, in Oivil Regular Suit No, 3 
of 1937 of the District .Oourt of Henzada, 
brought «u suit against Ma Pwa Tin fora 
declaration that he was entitled to certain 
properties, the properties of the marriage, 
which were in his possession. Various 
defences were raised in that suit but it 
was dismissed as being unmaintainable 
because it was based upon allegations of 
the decrees for 
divorce. No appeal was filed against this 
decree. Ma Pwa Tin, on April 7, 1938, in 
Oivil Regular No. 3 of 1938 of the District 
Court of Henzada, inslituted the suit out 
of which this appeal arises against Maung 
Seik (Maung Po Seik) for partition and 
separate possession of the joint property 
of the marriage. She based her suit upon 
the two decrees for divorce which were 
Passed in Oivil Regular Suits Nos. 1 and 9 
of 1937 of the Township Court of Kyangin. 
She contended that these decrees were 
decrees for divorce “as by mutual consent” 
and that she was entitled to ahalf share 
in the property jointly owned and acquired 


‘by her husband and herself during their 


marriage. Maung Po Seik in his. written 
statement took various defences including 
those raised in paras. 2 and 3 reproduced 
below: 

“(2} That regarding para. 2 of the plaint, the 
defendant submits that the decree passed by 
the Township Judge, Kyangin, in Civil Regular 
Suit Nos. 1 and 9 of 1937 is nota decree for divorce 
by mutual consent, That each party made counter- 
allegations of matrimonial misconductand cruelty 
j divorce so as to forfeit his or her 
right in the properties but the Court passed a 
jJudgmant for divorce without prejudice to what each 
party may have to prove in the suit that may be 
filed for recovery of properties, That plaintiff being 


- the consenting party is bound by the terms of the 


judgment. (3) That regarding para. 3 of the plaint, 
defendant submits that according to the express 
terms ofthe judgment plaintiff's right in the pro- 
perties remained to be determined by legal proof in 
this suit.for partition and that plaintiff having 
committed adultery she is not entitled to any share 
in the properties owned and possessed by the defend- 


The plaintiff in her rejoinder contended 


- that any issue with regard to matrimonial 


misconduct would be immaterial and 
irrelevant because a divorce had already 
been decreed between the parties. A 
further contention was raised in her 
rejoinder that a defence of this kind was 
res judicata by reason of the decision in 
Civil Regular No.3 of 1937 of the District 
Oourt. The learned District Judge held 
that the suit was not barred by res judicata, 
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but that the decrees for divorce -which had: 


been granted to the parties must be 
deemed to be ‘fas by mutual consent’ as 
is was not open to the defendant to raise 
the contention that Ma Pwa Tin was not 
entitled to any property on the ground of 
her misconduct. After going into the facts 
on other points the Listrict Court proceeded 
to pass a preliminary decree for partition 
and accounts. Against this decree Po Seik 
appeals. U E Maung, on behalf of the ap- 
pellant, contends that the decrees of the 
Township Court in Civil Regular Nos, 1 
and 9 of 1937 should not be deemed to 
have granted divorce as by mutual consent 
and in fact this point was left open. He 
states further that the appellant should 
be allowed to prove the misconduct of Ma 
Pwa Tin and that no bar ofres judicata 
arises by reason of the decision in Civil 
Regular Suit No. 3 of 1837 of the District 
Court. U Hla Tun Pru, on behalf of the 
respondent, urges that the decisions of the 
Township Court are final and that the 
decrees must be deemed to have granted 
‘divorce ‘tas by mutual consent” because only 
three kinds of divorce are known to Burmese 
Buddhist Law and the only one which could 
possibly be applicable would be “as by 
mutual consent.” He argues that the nature 
of the divorce cannot now be questioned 
and that in any case the point sought to 
be raised is barred by res judicata by virtue 
of the decision in Civil Regular No. 3 
of 1937 of the District Oourt. - l 

It is abundantly clear from the judgment 
of the Township Judge in Civil Regular 
No.1 of 1937 that he did not consider the 
alleged misconduct and did not intend to 
grant a divorce on this ground. He granted 
a divorce because he thought that both the 
. parties wished to put an end to the relations 
ship of husband and wife. Ifthe decrees 
‘themselves are to be strictly construed 
with reference to the pleadings, it would 
seem that in Civil Regular No. 1 of 1937 
he decreed the divorce on the ground of 
“misconduct alleged by Maung Seik and in 
Suit No, 9 decreed that divorce on the 
ground of cruelty alleged by Ma Pwa Tin. 
If such a view is taken then the decrees 
appear to be contradictory. We are of 
opinion from.the judgments and decrees 
of the Township Oourt that the Court 
merely decreed a divorce, without any 
determination as to the allegations of 
miscondact or cruelty made by the parties. 
U Hla Tun Pru on behalf of the respon- 
dent etrenuously contends that the divcrce 
must be deemed to have been one “as by 
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a . 
‘mutual consent.” He draws our attention 


to the case in Maung Nga v. Ma Pyu (1) 


_ where the various kinds of divorce are set 


out. Tne leirned Judicial Commissioner 
Stated that there were three kinds of divorce 
firsily for gross misconduct; secondly by 
mutual consent or a3 by mutual consent; 
and thirdly on the petition of one party 
without any grounds except the desire 
of the peliticner for divorce and 
Without any fault or consent on the part 


.of the other party. U Hla Tun Pru urges 


that as this divorce was certainly not of 
the first or third kind it must be deemed 
to have been of'the second kind. In view 


_of what we have stated above this argument 


dı es nci commend itself to us, as it is clear 
that the divorce was not in fact founded 
on mutual consent and the Towuship Judge 
did not say that the divorce was “as by 
mutual consent”. The learned Advocate 
for the respozdent contends that the portion 
of the Township Judge's judgment where 
he says that the suit is decreed without 
Prejudice to what each party may have to 
prove in a subsequent case will be of no 
effect and he relies upon the case in Fateh 
Singh v. Jagannath Bakhsh Singh (2). It 
is rightly conceded by the other side that 
what the Township Judge may have stated 
in this connexion will not affect the actual 
legal position. — Ea 

‘The next question is whether the appel- 
lant can, in View of the previous litigation, 
be allowed to prove the misconduct, which 
he: alleges on the part of Ma Pwa Tin, 
which would disentitle her from obtaining 
any of the joint property. We thiak that 
this point must be decided in accordance 
with the principles laid down by their 
Lordships of the Privy Council in Maung 
Pe v. Ma Lon Ma Gale (3). There the facts 
appear to have been as follows: Maung Pe 
had originally sued for a decree for divorce 
on the ground that his wife had committed 
an offence which entitled him to divorce 
her. Lon Ma Gale denied that she had 
committed any matrimonial or other offence, 
but said that as the plaintiff claimed only 
a divorce she was willing to be divorced 
and a decree was passed granting Maung 
Pe adivorce with costs. In a subsequent 

(1)3 U B R (1920) 251; 59 Ind. Cas. 1005; AIR: 
1920 U B 23. 

(2) 52 I A 100; 91 Ind. Oas. 280; A LR 1925 P O 55; 
4/ A 158; 27 O O 334;48 M L J 64; 20W N25;120 

7 6 A (P O) 50; 27 Bom, L R 725; 290W 
; 23 A L J 739; 22 L W 58. 
(3)6 LB R18;11 Ind. Cas. 497; 38 O 629; 38I A 
W_N766;8 A Ld 739;13 Bom. u R464; 14 

J 15; (1911)2 M W N 397; 4 Bur. L T 153; 10 M 
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suit-between the parties in connexion with‘ 
the property ofthe marriage the , District 
Judge, in appeal, found that the: divorce 
was not by mutual consent, but that the 
plaintiff had obtained a divorce from the 
defendant in the Township Court in a suit 
based on fault. Lon Ma Gale filed sn‘appeal 
in the Ohief Court of Lower Burma and in 
appeal, Lon Ma Gale v. Maung Pe (4) a 
Bench decided that the second suit was 
barred by the provisions of s. 43, Civil P. O. 
of 1882, and allowed the appeal.. The case 
was taken up-on appeal to the Privy 
Oouncil.. Their Lordships set aside: the 
judgment of the Bench of the Chief Court 
of Lower Burma and restored the decree 


of the District Court. The following 
passages appear in their Lordships’ judg- 
ment: ` 


“The first point in dispute is whether the divorce 
was by mutual consent, or was granted- on the 
fault of the wife. The husband filed his claim in 
January 1907. In it he set forth the respondent's 
allexed offence and he prayed for his decree on that 
ground alone. That respondent thereupon filed her 
defence denying the allegations as to her mis- 
conduct and asking that the suit be dismissed 
with costs. Witnesses were summoned, but on the 
day fixed for hearing the respondent abandoned 
her defence and, although continuing to deny her 
guilt, consented to a divorce judgment, was there- 
rt given on June 6, 1907 for a désree “as prayed 
or ts ` $ : 


. “Afterwards, in August 1907, the appellant 
brought the present action for the recovery of his 
property which he alleged his divorced wife still 
fraudulently ‘kept in her possession, snd for a 
partition of their joint property. The shares .;to 
which the parties.would be respectively entitled 
under the partition would vary according to whether 
the divorce had been granted on the ground of a 
matrimonial offence or had been arranged by con- 
Bent, and the respondent contended that under the 
circumstances above stated the divorce had been 
by consent and bad not been granted by reason 
of her fault. The District Judge found infavour of 
the appellant on this point, but the Chief Oourt 
has cast some doubt upon that finding, although 
in-view oftheir decision on another point in the 
oase whichis dealt with later on, they did not 
think it necessary to discuss it fully. Their Lord- 
ships however think it desirable to state that they 
agies with the judgment ofthe District Judge on 
this point. Although the respondent at the last 
moment abandoned her defence and consented to the 
decree, she certainly ought not to be put in the 
position of an innocent wife who has contracted for 
a divorceonan equal- footing with her husband. 
If she had invited her husband to enter into such 
an agreement before he began his action he would 
have been at liberty to refuse and to have insisted 
upon a decreeestablishing her guilt, in order to 
determine the basis. upon which the subsequent 
partition tock place, and he was certainly placed 
in no worse a position by the fact that he was 
obliged to bring the action in order tosecure relief. 

The proceedings at law disclose notan agreement 
between husband and wife, but aclaim by the 


(4) 5 L BR 114; 4 Ind, Oas. 306. oa 
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husband on a specific groundto which the wife in 
effect submitted,” -- l 
It will be seen therefore that the facts of 
the case before us are extremely similar 
to the facts of the case before their Lord- 
ships of the Privy Council and, in view of 


their judgment, we are bound to hold that, 


although Maung Po Seik did not insist upon 
proving his wife’s guilt ta obtain a divorce, 
he is not now debarred from raising this 
point in a subsequent suit where the pro- 
perty of the marriage isinvolved. U Hla 
Tun Pru on behalf of the respondent sug» 
gests—although he does not elaborate the 
point—that the suit out of which the present 
appeal arises is in fact barred: by res judicta 
by reason of the decision in Oivil Regular 
No.3 of 1937 of the District Court. The 
learned District Judge was of the opinion 
that the present suit was not barred by 
reason of Oivil Regular No. 3 of 1937, 
because in the former suitthe decision in 
connexion with the divorce being deemed 
to be “as by mutual consent” was obiter. 
It seems to us that this decision was ‘correct 
because Civil Regular No. 3 of 1937 was 
dismissed on the ground that it was not 
maintainable because it was based upon 
the acts of adultery and not upon divorce. 
For these reasons, this appeal must be 
allowed. We set aside the judgment and 
decree of the District Court, and under 
O. XLI, r. 23 direct that the suit be re- 
admitted under its original number and 
determined upon its merits; ‘the defence 
of the defendant as to his wife’s misconduct 
being ‚considered. Costs of this- appeal, 
Advocate’s fee ten gold mohurs, to be costs 
in the suit as ultimately decided. The- 
usual certificate for the refund of court-fees 
paid in this appeal will issue under s. 13, 


Court Fees Act. 
D, . Appeal allowed, 





ALLAHABAD HIGH COURT — 
First Appeal No. 129 of 1938 © 
: September 19, 1939 
ISMAIL, J. 
MOHAMMAD ASGAR ALI AND ofitEs— 
DEFENDANTS—APPELLANTS 


. versus 
Sh. MOHAMMAD ISHAQ ALI anp 
ANOTHER— P LAINTIF#S— RESPONDENTS 
Civil Procedure Oode (Act V of 1808), O. XXI, 
r. 63—Suit. under, by creditor for declaration that 
property was attachable and saleable in execution 
of his decree and that sale by judgment-debtor was 
coid— Whether must be in form of representative 
suit, B 
There is no statutory provision to prevent 4 
creditor from instituting, a suit under :O. XXI 


d. -63, -Oivil P.-O., only on_his .own .þehalf for a 
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déclaration that the property ın suit was attachable 
and salsable in execution of his decree and that the 
gale-deeds executed by judgment-debtor were in- 
effectual and void as far as the decrees in favour of 
the plaintiff were concerned. It is not necessary 
for the plaintiff to bring a representative suit on 


behalf of orfor the benefit ofallthe creditors. | : 


[Case-law relied on.] 


= F.A. from an order of the Oivil Judge, 
Budaun, dated January 21, 1938. 


Mr. Baleshwari Prasad, for the Appel- 
lants. 
Mr. Inam-ullah, for the Respondents. 


~- Judgment. — This is a defendant's 
appeal arising out of a suit brought fora 
declaration. that the property described 
in the plaint was attachable and saleable 
in execution of decree No. 252 of 1928 
and that the plaintiff was entitled to get 
rateable distribution out of the sale pro- 
ceeds under other decrees in his favour, A 
declaration was prayed for that the two 
sale-deeds of February 22, 1934 executed 
by Hamid Aliin favour of Asgar Ali and 
others were ineffectual and void as far as 
the decrees in favour of the plaintiff were 
concerned, The suit was resisted by the 
defendant inter alia on the ground that the 
suit as framed was not maintainable in- 
asmuch as ıt was not a representative suit on 
behalf of or for the benefit of all the credi- 
tors. The trial Court dismissed the suit 
on the. preliminary ground that the suit 
as framed was not maintainable. The 
lower Appellate Court however tock a con- 
trary View and held that this was a suit 
under O. XXI, r. 63, Oivil P. O., and the 
reliefa claimed could bə given in the pre- 
sent suit, Learned Couasel for the appel- 
lant hag reiterated the objection taken on 
behalf .of his client in the Courts below. 
It is contended that if the suit were limit- 
ed to the relief that the sale-deeds in 
question were fictitious the plaintiff alone 
could bring the suit on his own behalf. 
On the other hand if the plaintiff pleaded 
that the saleedeed was fraudulent and was 
executed with the intention to defeat and 
delay the creditors it would come within 
the purview of 8. 53, T. P. Act, and a 
representative suit would have to be insti- 
tuted, It is contended that on the allega- 
tions in the plaint the Present suit: comes 
within.the purvisw of s. 53, T, P. Act, 
and was rightly dismissed by tae trial 
Court.’ ; 
In the body of the plaint the plaintiff 
has. set out the facts on which the suit 


1s -founded, y In para. 6. it is Btated i that. 
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the plaintif had warned defendanta Nos. 1-8 g 
(vendees) that the defendant ‘No, 9 (vendor) 
was liable under several: decrees in ‘favour 
of the plaintiff; that the defendants (ven- 
dees) dishonestly and with full knowledge 
of facts obtained two sale-deeds in their 
favour. There is no mention whatsoever in- 
the body of the judgment that the trans- 
fers are null and void as against other 
creditors Rule 63, O. XXI of the Oode 
provides that: : 

“Where aclaim or an objection is preferred the 
party against whom an order is made may institute 
a suit to establish the right which he claims to the 
property in dispute... - ...” 

This suit, as the plaint discloses, is 
instituted merely to establish the right of 
the plaintiff and has no concern whatso- 
ever with the possile claims which other 
creditors may have: against the judgment- 
debtor, I fail to see why the suit as framed 
is not maintainable. In my judgment it 
was not necessary for the plaintiff on the 
facts alleged t> bring a representative sult 
on behalf of or for the benefit of all the 
creditors. Learned Counsel has referred to 
the case in Chidambaram Chettiar v. R. M. A’. 
R. S. Firm (1) in which Dunkley, J. held: 
“When a suit is brought under the provisions of 
O. XXI, r. 63 by an attaching creditor to establish 
hia right to attach and bring to sale certain ` proper- 
ty and in order to succeed it is necessary to avoid a 
trarsfer of property’ on the ground that the transfer 
bas been made with iutent to defeat or delay ‘the. 
creditors of the transferor the suit must be brought 
in theform of a representative suit on -behalf of or 
for the beiiefit of all the creditors of the transferor 
as provided for in-s. 53, T. P. Act.” me 
_A similar view ‘was expressed by the 
same learned Judge in Maung Tun Thein 
v. Maung Sin (2), In an earlier case re- 
ported in U Maung Nge v. P. LS. P. Chet. 
tiar Firm (3) a Bench of that Oourt of 
which Dunkley, J. was a mamber held: | 

“ A creditor whose attachment has been raised and 
who avails himself of theright given by 0O. XXI, 
r. 63, can sue on his own behalf alone for having 
the alienation declared void, without mention of any 
other creditors or other debts.” ` 
“In that case toe plaintiff alleged that 
the deed of transfer was a bogus one and ’ 
was brought about for the purpose of defeat- 
ing or delaying the creditors. In that case 
an earlier ruling in R. R O. O. Chettyar 
Firm v. Ma Sein Yin (4) was foilowed. The 
game question came up for consideration 
before the Bombay High Court in Guljar- 

(1) A I R1934 Rang, 302, 152 Ind: Oas. 555; 12 R 
666; 7 R Rang. 172. -< 

(2) A IR 1934 Rang. 3.2; 153 Ind. Cas. 942; 12 R 
670; 7 R Rang. 238. : ai 

(3) A IR 1934 Rang. 200; 152 Ind. Oae. 506, 7 R 
Rang. 161, TE eis a a 

(4) A I R 1928 Rang. 1; 105 Ind. Oas, 982;5 R 
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khan v. Husenkhan Vaidkhan (5). A learn- 
ed Single Judge held: 

“A suit brought under O. XXI, r, 63, Oivil P, O., 
by a judgment-creditor need not in all cases be filed 
on behalt of the plaintiff and all other creditors, 
There is no reason why ths creditor should be com- 
pelled to prove thatthe document was made with 
Intent to defeat and delay creditors generally if 


he only wants a declaration in a limited 
form that the transfer is void as against 


In Shrimal Kasturchand v, Hira Lal 
Hansraj (8) it was held : 

“ A judgment-creditor who has been defeated at 
the instance ofan intervener in proceedings taken 
in execution of his decree need not necessarily file a 
representative suii under s. 53, T, P. Act,” 


This question was lately considered in 
two unreported cases in this Court, In 8, A. 
No. 1178 of 1935 decided on December 1, 
1933, the plaintiff prayed for a declara- 
tion that the suit property was attachable 
and saleable for the recovery of amounts 
due under the decree in his favour. The 


‘plaintiff's case was that the sale-deed set 


up by tae deiendant was a mere paper 
transaction and that no money had passed 
from the transferor to the transferee and 
that the sale-deed was entirely fictitious, 
It was further stated that the plaintiff was 
entitled to bring a suit for his own benefit 
and for the benefit of other creditors. The 
learned Judges quoted. with approval the 
case in Guljarkhan ¥. Husenkhan Vaidkhan 
(5) and held that in the circumst.nces of the 


‘case the suit was maintainable. This case 


was followed in S. A. No. 1980 of 1936. In 
my Judgment there is no statutory provi- 
sion to prevent the plaintiff from instituting 
the present -suit on his own behalf. la 
the result I affirm the order of the Court 
below and dismiss this appeal with costs. 


8, Appeal dismissed, 

(5) A IR 1937 Bom. 476; 172 Ind, Oas. 165; 39 
Bom. L R 917; 10R B 353 (1). 

(6) A I R 1938 Bom, 289; 175 Ind. Oas. 843; IL R. 
(1938) Bom. 445; 40 Bom L R 371; 11 R BY, 





LAHORE HIGH COURT 
First Appeal No. 434 of 1933 . 
November 23, 1939 
Youne, O, J. anp Tex Osann, J. 
BEOPAR SAHAYAK BANK LTD., 
MEBRUT—DBEFENDANT—ÅPPBLLANT 
ersus 


v 
' Mst KHILLO—PLAINTIFF AND ANOTAER— 


DEFENDANTS—RESPONDANTS - 
Hindu - Law—Joint family business—Business 
carried on by member in partnership with stranger 
—Presumplion thatit is joint family businesa— 
Maintenance—Mother, right of—Pricrity over per- 
sonal debts of her sons, “$ 
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Under Hindu Law, there is no presumption that 
& business carried on by a member of a joint family 


in partnership with a stranger is joint family busi- 
ness. The presumption of Hindu Law that, where 


_& nucleus is proved, all properties standing in the 


name of its members, were acquired out of the 
family funds and belong to the family, cannot be 
extended to cases of partnership with strangers. 
113 Ind. Oas. 145 (1), Vedilal v. Khushal (2) and 
43 Ind. Cas. 9 (3), relied on. 

The mother has got a right of maintenance over 


‘the joint family property and it must have priority 


over the personal debts of her sons or step-sons. 


F. A. from the decree of the Additional 
Sub-Jadge, First Class, Ferozepore, dated 
September 1, 1933. = 4 


Messrs. Durga Das Jain and Balmokand 
Gupta, for the Appellant. | 


Messrs. Shamair Chand and Parkash 
Chand Jain, for the Respondent (Plains 
tiff). 


Young, C.J.—In execution of a money 
decree obtained by the Beopur Shayak 
Bank Ltd, Meerut (defendant No. 1) 
against Rup Chand (defendant No, 2), 
bungalow No. 105, situate in Ferozepore 
Cantonment, was attached. Mst. Khillo 
(plaintiff), step-mother of the judgment- 
debtor objected, alleging that the buagalow 
was her exclusive property and that Rup 
Chand had no interest init. The execution 
Court dismissed the objection. Mst. Khillo 
then instituted ‘the present. suit, under 


"O. XXI, r. 63, Civil P. O., against the 


Bank and Rup Chand, for a declaration 
that the bungalow was owned and possessed 
by her for her lifetime and was not liable 
to attachment and sale in execution of the 
aforesaid decree. She based her claim on 
two alternative grounds. Firstly, she 
alleged that in 1919 arbitrators were 
appointed to partition the family property 
between her sons and step-sons, Hira Lal, 
Rup Chand, Phool Onand, Lakshmi Chand, 
Mehr Chand and Dip Ohand, sons of 
Ohiranji Lal; and in the award, this 
bungalow was allotted to her for her life» 
time, in lieu of maintenance, and it waz 
directed that after her death it would 
devolve-on her sons in equal shares, subject 
to the condition that Rup Onand could 
become its exclusive owner on payment 
of Rs. 30,000 for distribution among the 
various sons of Ohiranji Lal, She main- 
tained that the award had been given effect 
to and that she was the owner of the 
bungalow for her life. In the alternative, 
she claimed that under Hindu Law she 
was entitled to maintenance out of the 
family estate, and there being no other joint 


385 


property now in existence, there was a 
charge for her maintenance on the bunga- 
low, and that this charge had priority over 
the debt in question, which had been raised 
“by Rup Obhand from the Bank fer his 
. personal purposes and not for the benefit 
of the joint family. 

The Bank traversed these allegations 
. and averred that there had been no partition 
in 1919, nor had the bungalow been 
allotted to the plaintiff and that the loan 
had been raised by Rup Chand for the 
benefit of the joint Hindu family and 
therefore lt had precedence over the plain- 
tifs right of maintenance. At the trial, 
' the plaintiff attempted to prove the partition 
of 1914 by producing a copy of an award, 
alleged to have been delivered by the 
arbitrators on September 19, 1919, The 
original award was stated to have been lost, 
The copy showed however that the original 
award had not been registered and proper 
stamp duty had not been paidonit. The 
learned Judge therefore held that the copy 
was inadmissible in evidence, and that 
oral evidence could not be led to prove 
its terms. He accordingly rejected the 
plaintiff's claim based on the alleged 
Partition, > : 
_On the alternative claim, he found that 
the Bank had failed to prove that the debt 
in question had been raised by Rup Chand 
for the benefit of the family and therefore 
the plaintiff had a charge for her mainten- 
ance on the bungalow. He held that having 
regard to the status ofthe family Re. 100 
per mensem would be the proper mainten- 
ance payable to the plaintiff. He therefore 
passed a decree in favour of the plaintiff 
for a declaration that the bungalow carried 
a charge of Rs, 100 per mensem, till the 
Plaintiff's death, on account of her claim 
for maintenance and that it could be sold 
subject to reservation of this charge in 
execution of the decree obtained by defen- 
dant No. 1 againet defendant No.2. From 
this decree the Bank has appealed, and 
the first contention raised on its behalf is 
that it had been proved thatthe loan in 
question was raised by Rup Chand from 
the Bank for joint Hindu family business. 
It appears that the family was in affluent 
circumstances in the lifetime of Chiranji 
Lai and for secme years after his death, 
when it carried on a prosperous business 
at Ferozepore and Hapur in the United 
Provinces. Obiranji Lal died in 191) and 

is sons continued to live jointly till at 
Jeast 1919. During this period Rup Chand 
managed the ginning factory and other 
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business at Hapur, In 1918, he entered 
into partnership with two strangers, Banarsi 
Das and Nathu Lal, to do- business: in 
Bombay under the name and style of Banarsi 
Das-Rup Chand, Rup Chand's share in 
the capital of this firm was: Re. 10,000 
half of which (@,'e. Rs. 5,000) he raised 


from the defendant Bank -on July 3, 
The Bank contends that Rup Ohand 


entered into the partnership on. behalf of 
the joint Hindu family. It is common 
ground that if this fact is proved, the Bank's 


À 


debt and the decree passed thereon would ` 


be binding upon all the members of the 
quondam joint family, including the plaine 
tiff, and her right of maintenance would 
have no priority over the decree. If, 
however, Rup Chandhad joined the Bombay 
firm in his personal capacity, then the 
other members of the family, or the joint 
family property, would not be liable and 
Mst. Khillo’s-right. of maintenance would 
take precedence cver it. The onus to prove 


that Rup Chand entered into the partners . 


ship with the strangers, on behalf of the 
Under 
Hindu Law, there is no presumption that 
a business carried on by a member of a 
joint family in partnership with a stranger is 
joint family business. It is well-settled that 
the presumption of Hindu Law that, where 
a nucleus is proved, all properties standing 
in the name cf its members, were acquired 


out of the family funds and belong to. 


the family, cannot be extended to cases of 
partnership with strangers: eee Mulla’s 
Hindu Law, para. 234 (4) and Mirzamal 
Bhagwan Dasv. Rameshar (1), Vadilal v. 
Khushal (2) and Gangayya v. Venieataras 
miah (3). It therefore lay on the Bank to 
prove that: the partnership .was entered 
into on behalf of the famly or that the 
loan was otherwise applied for family pur- 
poses, The learned Judge has held that 
the Bank has failed to discharge the onus, 
and after hearing Counsel and examining 
the record we agree with this conclusion. 
The only evidence produced by the Bank 
is that of its mukhtar-i-cam, Raghbar Dayal 
(D. W. No. 2) who deposed that at the 


time when the loan-was raised Rup Ohand © 


told him that he was borrowing on behaif 
of the family firm. Butthe books of the 


(1) 51 A 827; 118 Ind. Cas, 145; AIR1929 All, 
536; (1959) A L J 641; Ind. Rul. (1929) All. 753, 

(2) 27B 157; 4 Bom. L R 968. : 

(3) 41 M 454; 43 Ind. Cas 9; AI R1918 Mad 


37: 34M LJ 271; 6L W 708 11917) M W N 805; 22 
ML T 


527. 
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what this witness is now saying is true, 
there is no reason why the account should 
have been opened in Rup Chand’s personal 
name and not that of Ohiranji. Lal Rup 
Ohand or the joint family. Further, we 
find that no demand for the principal or 
for interest’ was ever made by the Bank 
from the other members of the family. It 
is admitted that interest was paid by Rup 
Ohand alone. The proenote was renewed 
from time to time and all the renewals 
were by Rup Chand and none else. It is 


- also significant that when the account was 


not adjusted, the Bank instituted the suit 
against Rup Oband only: no other brother 
was impleaded as a defendant, and the 
decree also was passed against him. There 
is, therefore, nothing to indicate that the 
loan had been raised for the benefit of the 


- family, 


had those: books, 


The most valuable piece of evidence 


- relating to this point would be the books 


of the joint family at Ferozepore and Hapur 
for the year 1918. Rup Chand stated that 
these books were with his elder brother 
Hira Lal. Hira Lal, when examined as a 
witness fur the plaintiff, admitted that he 
But the Bank did not 
ask him to produce them. Nor was any 
effort made to get the books of the Bombay 
frm Banaresi Das-Rup Chand, from the heirs 
of Banarsi Das, in whose possession they 
were stated to be. In these circumstances, 
the Bank cannot be held to have discharged 
the onus of proving that the loan in 
question had bfen raised by Rup Ohand 
on behalf, or for the benefit, of the joint 
Hindu family, or that the share in the 
Bombay business was ever regarded as an 
asset of allthe brothers. This being so, 
there can be no doubt that the plaintiff has 
got aright of maintenance over whatever is 
now left of the joint property and that it 
must have priority over the personal debts 
of her song or step-sons. The bungalow in 
question, therefore, cannot be sold in 
execution of the decree obtained by the 
Bank against Rup Uhand, without reser- 
vation of her rights, The next question for 
consideration is what is the proper amount 
of maintenance fer which Mst. Khillo has a 
charge on the bungalow. The learned J udge 
hag fixed it at Rs. 100 per mensem, But 
aitsr considering the evidence produced by 
the parties, and having regard to the 
circumstances of the family, we think that 
this is excessive. In our opinion Rs. 50 
per mensem is the proper charge for her 
Maintenance, We therefore reduce the 
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amount to Rs. 50 per mensem. We ace 
cordingly, accept this appeal in part and, 
in lieu of the decree of the lower Ocurt, 
grant the plaintiff a declaration that she 
has got a charge of Rs. 50 per mensem for 
her maintenance on bungalow No. 105 at 
Ferozepore Oantonment, and that it shall 
be sold in execution of the decree obtained 
by the Bank against Rup Chand, subject 
to this charge. Having regard to all the 
circumstances, we leave the parties to bear 
their own costs in both Courts, 


B, i Appeal partly allowed. 


PATNA HIGH COURT 
Jury Reference No. 1 of 1940 
February 9, 1940 
VARMA AND MEREDITH, JJ. 
- EMPEROR—PROSROUTOR 
VETSUS 
DULLU KUER AND aNoTdar— 
ce V of 1898), s. 307 
imi ode (Ac 0 rm. — 
oe Hih Court, if can go into evidence 
irrespective of whether there was any misdirection or 


i ing of law. ee 
ga rhe are a Aes under s. 307, Criminal 


j j t into the evidence irrespective of 
a got ine misdirection or misunder- 
standing of the law or not. 108 Ind. Oas. 225 (1), 
relied on, 117 Ind. Oas. 173 (2), explained and dis- 
tinguished. 139-Ind. Oas £85 (3), referred to. 

J. Ref. made by the Sessions Judge of 
Saran, in his letter No, 19-Cr., dated Ohapra, 
January 3, 1940. 

The Govt. Pleader, In support of 
Reference. 

Mr. S. C. Chakravarty, Against the Re- 


ference. 


lth, J.—This is a reference under 
S. Moro the Criminal P, O. by the learne 
ed Sessions Judge of Saran. Two persons 
Dallu Kuer and Rachheya Teli, were 
tried before him with the aid of a jury 
—Dullu Kuer upon a charge under B. 
of the I. P. C. and Rachheya Teli seen 
charges under as, 407 and 380 of the 1. P. C. 
Tnejury after retiring for twenty ee 
returaed a unanimous verdict of not gui! ty 
in the case of both accused persons, 
learned Sessions Judge was not Peni 
to accept this verdict, and remarke a 
he considered it perverse and unreasona ae 
and that he was clearly of opinion tha 
it was necessary for the ends of justice to 


the 


Ì f both 
bmit the case in respect 0 , 
the accused persons to the Hon'ble High 

Gourt. 


After the verdict of the jurys in accord- 
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ance with the provisions of s, 310 of the 
Criminal P. O. a previous convicticn for 
an offence under s.396 of the I. P, O. 
in the year 1931, upon which he bad been 
sentenced to undergo eight years’ rigorous 
imprisonment, was proved against the 
pcos Dullu Kuer, and was admitted iby 
him. 

. At -the opening of this case a prelimin- 
ary point was taken by Mr. Chakravarty 
“on behalf of the accused persons. He 
argued that the Court in hearing a res 
 _ ference. against theverdict of a jury under 


. D 5.öL7 of the Criminal P. O. has only the 


Same. powers that it would have in hearing 
an appeal from the decision of a jury and, 


<~therefore, the Court cannot „go into the 


evidence at all, having regard to the pro» 
visions of s. 423 (2) of the Criminal P. OC. 
unless it is first shown that there has been 
a ‘misdirection, or that, the jury has mjs- 
understood the law as laid down by the 
Judge. This argument is based on the 
neat of s. 307, cl. (3), which provides 
hat : 
. _ “In dealing withthe case so submitted, the High 
Court may exercise any of the powera which it 
may exercise on an. appeal, and -subject thereto, it 
ehall, after considering theentire evidence, and after 
‘giving due weight to the opinions. of the Sessions 
.Judgeand.the jury, acquit or convict the accused 
of any offence of which the jury could have 
convicted -him.upon the charge framed and placed 
before it; and, if it convicts him, may pass such 
sentence as might have been passed by the Court 
of Session.” 


It isurged that the use of the words 
“subject thereto” indicates that the direc- 
tion to consider the entire evidence and so 
on only can have effect in a case where 
‘that could be done in exercise of the ordin- 
ary appellate powers, which are limited 
in the case of jury trials by the provisions 
of -s. 423 (2) of the Oriminal P. ©. — 

This view, in my opinion, ignores the 
‘Specific character of the directions laid 
down in the latter part of the clause, but 
I do not consider it necessary to examine 
this question in detail, because that has 
been already done by a Full Bench of the 
Allahabad High Court in the case cf 
Emperor v. Skera (1). This precise point 
was the subject of the reference to the 
Full Bench, and after a full discussion of 
the matier the Full Bench decided that the 
Court in a reference under s, 307 was not 
limited in the way suggested, and was 
entitled to go into the evidence irrespective 
of whether there was any misdirection or 


(1) 50 A 625; 108 Ind. Cas. 225: 26 AL J 391: 
9 A54 Cr; 29 Or. L J 353; AIR 1998 All. 207: iat 
‘Or. R 362; IL T 40 All, 94 (F B). s 
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of this 
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may say so with respect, the view taken in 
that case appears to me the sensible view 
ofthe section and the reasoning entirely 


sound, There is nothing I could usefully 


Chakravarty drew. our 


add to it. Mr, 


attention to a ruling of this High Court, 


Ramdas Rat v. King Emperor (2) but this 
ruling. dces not really support the pro- 
position which he has attempted to put 
forward. It: was not a-case of a reference 
under s. 307, but a case where the Judge 
had refused to make a reference, and 
where the . Court was merely hearing an 
appeal from the decision of the jury. In 
such acase it was laid down very rightly 
that the Court would not consider ‘the . 
evidence in-the absence of misdirection or 
misunderstanding of the law by the jury. 
The Court refused to treat the appeal as 
a reference by the Judge, merely because 
the Judge, though he had not made a 
reference, had observed thit he disagreed 
with the verdict of the jury, and considered 
thst the accused ought not to have been 
convicted. Theimplication was that had 
the Court found it advisable or - possible 
to treat the matter as a reference, then it 
might have gone into. the evidence and 
come to its own finding, but that was-not 
the case, The ruling, therefore, -provides 
no support for Mr, Chakravarty’s conten- 
tion. On the other hand, another ruling 
High Court, King-Emperor vV. 
Rafi Mian (3) is directly against him. 
That is all that it is necessary to say ‘with 
regard to this preliminary objection, which 
cannot succeed. (Tne learned Judge then 
discussed the facts and the evidence and 
then proceeded), 


It appears to methat the verdict of the 
jury in this case was, having regard to 
the state of the evidence, awholly unreason= 
able one, and I am somewhat at aloss to 
understand it. Itistrue that Ganesh ad- .- 
mitted thathe had once undergone four 
years’ rigorous imprisonment for dacoity, 
and Budhu Kuar admitted that he had 
been eight years in jail for an offénce 
under s. 304 of the I, P.O. but, as the 
learned Judge rightly observed, this was. 
merely a reason fcr treating the evidence 
of these witnesses with caution and seeking 
corroboration ; it could be no reason for 


(2) 8 Fat. 344; 117.lnd. Cas. 173; 10 P LT 409; 30 Or, 
T J 721; A I R 1929 Pat. 313; Ind. Rul. (1929) Pat. 
L 
(3) 11 Pat. 669; 139 Ind. Cas. 885; 13 P L T 418; 
A I R193. Pat. 246; (1932) Cr. Cas 643; Ind. Rul.: 


- (1932) Pat, 269; 33 Or.-L J 877. 
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rejecting it altogether out of hand, Actually 
there was ample corroboration, There is 
mo reason af all for not believing the 
evidence of the various villagers, As I 
have noticed, the first information was 
lodged without any delay at all and the 
witnesses had gone tothe thana, and were 
also examined then and there, sothat there 
was no real opportunity for concocting a 
case. Moreover, the injuries found on the 
persons of the accused and Ganesh were 
entirely consistent with the prosecution 
story, while tte defence version left the 
injuries upon Ganesh at least entirely un- 
explained, The traces of trampling in 
Ganesh’s courlyard, which were found by 
the Assistant Sub-Inspector, also corroborat- 
-ed Ganesh’s story, In short, the evidence 
in the case was overwhelming and left no 
doubt at all that these two accused persons 
were actually caught red-handed while 
committing theft at night in the house of 
Ganesh, 

In these circumstances I would accept 
this reference, set aside the verdict of 
acquittal of the jury, and convict Dullu 
Kuar under s. 457 read with s, 75 of the 
I. P. O, and Rachbeya Teli under se, 457 
and 380 of the], P. ©. It is not alleged 
that Rachheya Teli has any previous con- 
viction, The theft was a petty one, and 
in the circumstances I would sentence him 
under each section to undergo one year's 
rigorous imprisonment, these terms to run 
concurrently, I would sentence Dallu Kuar 
under. s. 457/75 of the I. P, O. to undergo 
three years’ rigorous imprisonment, 

Varma, J.—I agree. 

D. Reference accepted. 
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share declared ‘subject to income-tax "— Subject 
to tax" in declaration; meaning of— Limitation 
Act (IX of 1908); Arts. 116, 120—Claim for dividend 
duly declared’ and made payable but'in part with- 
held—Article applicable—Cause of action—Running 
ji time—Expression, “writing registered” in 

rt. 116, tf includes document registered under 
Companies Act (VII of 1913). 

In the case of a company tle tax has to be paid 
by the company direct. and not on behalf of the 
share-holdérs, and this is rendered clearer by the 
provisions as to return of income and asgessment of 
companies contained in ss. 22 and 23 of the Income 
Tax Act. [p. 392, col. 2.) 

The provisions of s. 20 are no doubt mandatory 
but: they only apply where the company is liable to 
tax. <A certificate to the share-holders under a, 20: 
is not necessary where no income-tax ig payable by 
the: company. The penalty imposed: by s 5L on a 
failure’ to furnish 4. certificate under s. 20 only 
arises’ where the failure is without reasonable cause 
or excuse, and- the fact that the certificate would be 
untrue’as no- income-tax was payable by the company 
bid] provide reasonable: cause for not issuing it: 
ibid.}: 

Section 20 clearly recognizes:a right inthe come 
pany. to deduct tax where' tax has been or will be 
paid onthe profits distributed. Income-tax has to 
be discharged out of profits before any distribu- 
tion can be made,, and where tax has been paid, 
the company must apportion the burden amongat 
the different classes of share-holders, according to 
their legal rights. No doubt deduction of tax at 
the standard rate is a rough and ready. method of 
apportionment, but to pay dividends in full to the 
preference share-holders would be to give them a 
tax free share and throw the whole tax onto the 
ordinary shares. (p. 382, col. 2; p. 393, col. 1] 

Where, however, no income-tax is payable by the 
company and there is no burden to adjust, there 
is nothing inthe Act fo juatify the company in 
making any deduction in respect of income-tax from 
the dividends paid. Gimson v. Inland Revenue 
Commissioners (14), distinguished. (p. 393, col. 1.} 


A company is not assessed to income-tax within 
the meaning of cl. (a) tos, 14 (2), where it has sub- 
mitted a return of its total income as required by 
s. 22 andthe return has been dealt with by the 
Income-tax Officer under s. 23, and the result of 
the assessment is that nothing is found to be pay- 
able by way of income-tax. The words “ assessed 
to income-tax " must be given their ordinary and 
natural meaning and they do not cover the case 
where a company is assessed tono income-tax. [p. 
398, col. 1.] 

There is a distinction between the current divi- 
dends onthe second preference shares and the 
arrears of dividend and interest thereon payable 
under the scheme of arrangement. The arrears of 
dividend remain arrears of dividend and can only 
be paid out of profits. Such arrears or the interest 
thereon do not become a debt due from the company 
different in character from the obligation to pay 
current dividends. [p. 391, cols. 1 & 2.) 

Where the dividends on the second preference 
shares are declared “subject to income-tax"™ jt 
cannot be said that there is no declaration of 
dividend except after deduction of tax at the 
standard rate. The'words “ subject to tax” mean 
no more than subject to tax-properly deductible; and 
where no tax is properly deductible, the words have 
no efect on the amount of dividend declared.. 
Scottish Union and National Insurance Oo. v, New 

Zealand end Avstraiian Land Co, (2), Neumann v. 
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Inland Revenue Commissioners (3) and Cull v. I. R. 
C. (4), distinguished. fp 393, col. 2.) 
` Cause of action for a dividend duly declared and 
made paysble but in part improperly withheld is 
an action in debt andis governed by Art. 116, 
Lim. Act, or else by Art. 120, snd, therefore, the 
claim for dividends falls under Art.116 since the 
whole contract arises under the Articles of the 
company. Time runs under Art.116 from the date 
of the breach of contract and not fromthe date of 
the knowledge ofthe breach. The breach occurs 
in each year when the Income tax Authorities in- 
form the company that no income-tax is payable by the 
company for that year. [p. 393, col. 2; p. 394, col, 2.] 
“Writing registered " in Art. 116 includes a 
document registered with the Registrar of Joint 
Stock Companies under the Companies Act. In the 
General Olauses Act “registered” is defined as 
meaning registered in British India under the law 
for the time being inforce forthe registration of 
documents, The Companies Act, though no doubt not 
primarily concerned with the registration of docu- 
ments, is nevertheless the law in force relating to 
the registration of certain documents affecting com- 
panies. Therefore, the claim for dividends falls 
under Art, 116. Where the whole contract arises 
under the Articles of the company - registered under 
the Companies Act. 48 Ind. Cas. 903 (6) and 127 Ind, 
Cas. 305 (7), relied on, 94 Ind. Oas. 515 (9), dissented 
from, 110 Ind. Cas. 33 (8), doubted. [p. 394, col. 2.) 


“Mr. M. C. Setalvad (Advccate-Genera)), 
Sir Chimanlal Setalvad and Mr. G. N. Joshi, 
for the Plaintiff. ! 


Mr. F. J. Coltman and Sir Jamshedji. 
Kanga, for the Defendant. 

Beaumont, C. J.— This suit is brought 
by the plaintiff on behalf of herself and 
all other holders of the second preference 
shares in the Tata Iron and Steel Co.. Ltd., 
against the company claiming in effect to 
establish that the company were not en- 
titled to deduct from’ dividends on the 
second preference shares income-tax for 
the years 1922-23 to 1924-35 inclusive on 
the ground that in those years the com- 
pany £- income was assessed at nil and the 
company was exempted from payment of 
income-tax. The suit was heard by a 
Bench of three Judges because it was 
Tepresented to me that large sums were at 
stake and that an appeal would almost 
certainly be preferred to the Privy 
Council, and that the questions at issue 
depended on dccumentary evidence, and 
raised only matters of law. ‘he plaint 
In “para. 2] raises a case of fraudulent 
misrepresentation but that claim .was 
abandcned at the outset of the case, and 
thereupon tke defendant company aban- 
doned their contention that the suit is not 
maintainablejas a representative suit, 

The facts are not in dispute and can be 
stated shortly. The company was incorpce 
rated in the year 1907 with a capital divid- 
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ed into -six per cent, cumultative pre- 

ference. shares, ordinary, and deferred 
shares. In 1918, the capital was increased 
by the creation of further ordinary and 
deferred shares, and in 191s there was a 
further increase of capital by the creation of. 
second preference shares, Those second pre= 
ference shares were created by a special 


-resolution of the company passed on Noveme 


ber 7 and 22,1918, which provided that 
such shares were to rank next after the 
existing preference shares and were to 
confer on the holders thereof the right to 
a fixed cumulative preferential dividend at 
the rate of seven and a half per cent. per 
annum cn the capital for the time being 
paid up on such shares, and, subject only 
to the right of the holders of the existing 
preference shares of the company, were.to 
rank in a winding up, both as regards 
capital and dividends up to the commences 
ment of the winding up, whether declared 
or not, in pricrity to the ordinary and 
deferred shares of the company, but were 
not to confer any further right to partici- 
pate in profits or surplus assets. Immedi- 
ately after the passing of the above special 
resolution, another special resolution was 
passed amending Art. 133 of the company’s 
Articles of Association (which dealt with 
dividends) so as to incorporate the right of 
the holders of second preference shares to a 
fixed cumulative preferential dividend at 
the rate of seven and a half per cent. per 
annum. The Article as amended did not 
mention incomertax. On December 23, 1918, 
the company issued to its share-holders a 
circular stating (inter alia) that income-tax 
upon the second preference share dividends 
would be payable by the holders of such 
shares. 

On May 26, 1919, the plaintiff applied for 
the allotment to her of three second pre: 
ference shares and these were duly allote 
ted to her and a certificate under the seal 
ofthe company was in dus course issued 
In my cpinion it is clear from the 
terms of the special resolution creating 
from the amended Art, 133 
that the second preference shares were not 
issued tax-free. No obligation is cast 
upon the company as between themselves 
and the holders to pay the income-tax in. 
respect cf the dividends on- the shares. 
Even if the circular of December 23, 1918 
can be treated as part of the terms of issue 
(which.I doubt), it does not, in my view, 
carry the matter any further, As from 
April 1, 1922, dcwn to March 31, 1926, the 
dividends cn the second preference shares 
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fell into arrear and the accumulated: arrears. 


of such dividends amounted on. the last 
mentioned date toa sum of Rs. 2012-4 on 
each second preference share. Inthe year 
1926 a scheme of arrangement was arrived 
at relatingto the arrears of divided on the 
second preference shares which scheme was 
subsequently sanctioned by the Oourt. The 
effect of the scheme was that a sum of 
Rs. 3-12-4 for each second preference share 
was to be paid in respect of arrears of 
dividend up to Marc’: 31, 1926, and that the 
balance of the said arrears, viz. Rs. 26 per 
share, together with simple interest at the 
rate of four per cent. per annum from 
April 1, 1926, on the said amount or balance 
thereof from time to time was. to be paid 
out of the fifty per cent. cf the surplus pro- 
fits remaining in each year after paying the 
fixed cumultative preferential dividend at 
the rate of six per, cent. per annum on the 
first preferential shares and also after pay- 
ing the fixed cumultative preferential divi- 
dend at the rate of seven anda half per 
cent. per annum calculated from April 1, 
1926, on the second preference ‘shares until 
the whole of such arrears should have been 
paid off, the remaining fifty per cent. of 
such surplus protits to be distributed among 
the holders of ordinary and deferred shares 
according to their rights under the Memo- 
randum and Articles of Association of the 
company. In January 1927, Art. 133, was 
again amended by special resolution so as 
to incorporate the provisions of the scheme 
as to dividends. 

Subsequently the company made profits 
out of which the current dividends on the 
first and second preference shares snd the 
arrears of dividend on the second preferenca 
shares were ultimately discharged. But such 
dividends and arrears of dividend were in 
all cases paid by the company less income- 
tax although for the years 1925-26 to 
1954-35 inclusive the company was net in 
fact, liable to pay and did not pay any 
income-tax, and the question waich arises 
is whether for these years the company was 
entitled to deduct tax from the dividends 
payable to the second preference share-hol- 
ders. It was argued that there might be 
a distinction between the current divi- 
dends on the second preference. shares and 
the arrears of dividend and interest thereon 
payable under the scheme of arrangement, 
butin my opinion, no such distinction 
exists. The arrears of dividend remsined 
arrears of dividend and could only be paid 
out of profits, and I am not prepared to 
accept the argument on behalf of the plaint- 
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iff that such arrears or the interest thereon 
became adebt due from the company differ- 
ent in character from the obligation to pay 
current dividends. The position with re- 
gard to income-tax during the years in ques- 
tion was that the company made substan: 
tial profits in a commercial sense out of 
which dividends could be, and were paid. 
But owing to the operation of s, 10, Incomes 
tax, as such profits were not liable to in- 
come-tax. Section 10, provides : 

“(1) The taxshall be payable by an assessee under 
the head ‘Business’ in respect ofthe profits or gains 


of any business carried on by him. 

(2) Such profits or gains shall be computed after 
making the following allowances...... sas 
of which (vi) is material, viz. : 

‘In respect of depreciation of such buildings, 
machinery, plant, or furniture being the property 
of the assesses, a sum equivalent to such percentage 
on the original cost thereof to the assessee as may 
in any case or class of cases be prescribed,” 
and under proviso (b) it is enacted : 

“Where full efect cannot be given to any such 
allowance in any year owing to there being no pro- 
fits or gains chargeable for that year, or owing to 
the profits or gains chargeable being less than the 
allowance, the allowance or part of the allowance 
to which effect has not been given, as the cage may 
be, shall be added to the amount of the allowance 
for depreciation for the following year and deemed 
to be part of that allowance, or if there is no such 
allowance for that year, be deemed to be the 
allowance for that year, and so on for succeeding 
years; 

In making the assessments for the years 
1926-27 to 1934-35 the Incomestax Authos 
rities took the commercial profit of the 
company a8 appearing in the balancessheet, 
and after normel income-tax adjustments, 
made deductions in respsct of depreciation 
which wiped out. the whole of tne profit. 
Accordingly the taxable profit was assessed 
at “nil” and the company was exempted 
from payment, Notwithstanding this fact 
however the company during the years ia 
question declared preference dividends less 
income-tax and to the dividend warrant in 
aach case they appended a certiicate state 


nie hereby certify that income-tax on the entire 
(100) per cent. profits and gains of the company, of 
which this dividend formsa part has been or will 
be paid by us to the Govt. of Iadia,” 

The plaintiff contends that the company 
wera not entitled to deduct from her divi- 
dend inc »me-tax for a year in which no tax 
was payable by the company. l'he company, 
on the other hand, maintain that they were 
entitled to deduct tax atthe standard rate 
every year, and that the fact that the com- 
pany itself was not liable to tax in the 
particular year is irrelevant, since dividends 
are frequently. payable out of a different 
fund to that which is assessed to income- 
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tax. If such deduction was authorized the 
authority must be sought either inthe con- 
tract between.the company and the second 
preference share-holders, or under some 
statute. The only relevant statute appears 
to bé the Income Tax Act, and as that Act 
is concerned with securing revenue to 
Govt., one would not expect to find therein 
authority toa company to retain for itself 
income-tax in respect of its shares with no 
obligation to pass the amount on to Govt. 
However, I will-notice what appear to me 
to: be the relevant provisions of the Income: 
Tax Act. Unders. 14 (2)of that Act it ig 
provided that the tax shall not be payable 
by an assessee in respect of 

“(a) any sum which.he receives by way of divi- 
dends as ashere-holder in a company where the 
profits or gains of thecompany has been assessed 
to ‘income-tax,” . i NE 

` Mr. Coltman for the company has argued: 
that if once the company is assessed to 
income-tax the sharé-holder is saved from 
any assessment on himself in’ respect of 
dividends although the income of the com- 
pany out of which the dividend is paid 
may not have been subject-to income-tax, 
and? for that-he relies on a decision of the 
Privy Council in Income-tax Commiseion er, 
Bengal v. Hungerford Investment Trust; 
Etd;:(1).- In that'case, however, the company 
: had been assessed to taxin respect of part of: 
its‘income, and a question sriges as to whee 
ther the decision would apply to a case ‘in: 
which the company had been assessed to 
no income-tax; whether, that is to say, the 
profits or gains to the company can be 
said to have been assessed to income-tax 
when' they have beén assessed to no income- 
tax. However, that question cannot be 
determined in this suit since it arises 
between a-share-holdér and -the revenue 
authorites who are not parties to the svit. 

Section 18 of the Act provides that in 
the case of salaries and interest on secu- 
rities (which are described in s. &) the 
person responsible for payment shall at 
‘the: tirne of payment deduct income-tax, 
and cubes. (6) provides that the sum deducte 
ed is to be' paid to the Central Govt. 
But there is no provision which entitles 
& company to deduct income-tax from 
dividends on shares. Section 19 of the 
Act provides: 


“In the case of income chargeable under any head 
other than ‘salaries' or ‘interest on securities,’ and 
in any case’ where income-tax has not beer deduct- 


(1) 63 IA 359; 163 Ind. Cas, 430; A I R1936 PO 
219: I'L R (1937) 1 Cal. £37: 1936 O LR 362; 1936 
A' LR 654;9 RPC 40; 2BR 683; 400 W KX 1157; 
44 1-W 374; JESO A LJ 927; FI M1 J 40d; 28 Pom. 
L 1 14; (1936M W ON 3822 (P C) =, 
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ed in accordance with the provisions of s. 18, the 
tax shall be payable by the assessee direct.” 

It is therefore, in my opinion, clear that 
in the case of a company the tax has to be 
paid by ‘the company direct and not on 
behalf of the share-holders, and this is ren- 
dered clearer by the provisions as to return 
of income and assessment of companies 
contained in ss. 22 and 23 of the 
Act. Section’ 20 provides that the principal 
officer of a company shall, at the time of 
distribution of dividends furnish to every 
person receiving a dividend a certificate 
to the effect that’ the company has paid or 
will pay income-tax on the profits which 
are being distributed, and on such certi- 
ficate a share-holder may recover a refund 
of income-tax under s. 48 where the come 
pany has been charged at a rate greater 
than that applicable to his total income 
for the year. The provisions of s. 20 are 
no doubt mandatory but in my opinion 
they only apply where the company is liable 
to tax, and Icannot think that the officers 
of the company in this case were justified, 
as against their preference share-holders, in 
giving year after year a certificate that 
income-tax had been or would be paid on 
the profits being distributed when in fact 
no inco e-tax was being charged on such 
profits. The penalty imposed by s. 51 on 
a failure to furnish a certificate under s, 20 
only arises where the failure is without 
reasonable cause or execuse, and the fact 
that the certificate would be untrue would 
Seem to provide reasonable cause for not 
issuing it. 

In my opinion the scheme of the Income 
Tax Act is that a company is assessed to 
income-tax on its profits and pays the tax 
direct. There is no express provision enable 
ing a company which has paid tax to 
deduct from dividends the amount of such 
tax, and the Advceate-General, for the 
plaintiff, has argued that even in such a 
case no deduction is permissible, I am not 
prepared to agree with his argument. 
Income-tax has to be discharged out of profits 
before any distribution can be made, and 
where tax has been paid, the company must 
apportion the burden amongst the different 
classes of share:holders, according to their 
legal rights. Nodcubt deduction of tax at 
ths standard rate is a rough and ready 
methcd cf apportionment, but to pay divie 
dends in full to the preterence share holders 
would be to give them a tax-free . share and 
thrcw tke whcle tux on to the crdinary 
Slates. fection 20 cleerly reecgnizes: a 
gkt in the ccn jary 1o.deduct tex where 
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tax has been or will be paid cn the profits 
distributed. However, in the present case 


no income-tax was payable by the company. 


and there was no burden to adjust, and I 
can see nothing in the Act to justify the 
company in‘ making any deduction in 
respect of income-tax from the dividends 
paid. 

I now turn to a consideration of the 
contract between the company and the 
second preference shareholders to cee if 
such deduction is authcrized thereby. The 


material contract is embodied in Art. 133. 


of the Articles of Association as amended 
to incoporate the provisions of the special 
Tesolutions creating the second preference 
shares and tke scheme of arrangement to 
which I have referred. The Article does 
not mention income tax, and Mr. Coltman 
argues that as the second preference shares 
are not to be tax-free the company is cniy 
bound to pay 74 per cent., in each year less 
income-tax atthe standard rate, His con- 
tention is that the ccmpany was assessed 
to income-tax for the years in question, 


' though no tax was payable, and that there- 


fore under s. 14 (2) (a) the preference share- 


holders cannot be assessed in respect of. 


their dividends, and if no deduction is 
made by the company the holders will get 
their dividends free of tax, In my opinion 
this argument is uns:und, The contract is 
that the company is not to be liable for 
income-tax on preference dividends, but 
there is no contract by the preference share- 
holders with the company for payment of 
the tax. There is no justification for reading 
into Art. 133 any such words as “less income- 
tax at the standard rate.” To do so would 
impcse serious hardship on the preference 
shareholders in the event of s. 14 (2) (a) 
of the Act being amended so as to throw 
upon share-holders direct liability for 
payment of the whole or part of the tax 
on their dividerds. Moreover if a company 
escapes liability for income-tax in any 
year I do not see why the preference share- 
holders should not be entitled to share in 
the company’s good fortune, In my opinion 
their contract with the second preference 
share-holders requires the company to pay a 
full dividend of 74 per cent. in every year 
when prcfits permit, but in any year in 
which the ccmpany is Jiable to income-tax, 
it can deduct tax at the standard rate, 
leaving the share-holderto claim a refund: 
from Govt. in a proper case; but when no 
tax is payable by the company, there is no 
right to deduct, . 

_d would notice. one other argument_of 
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Mr. Ooltman. The dividends on the second 
preference shares were declared “subject 
to income-tax” and it is argued that there 
was no declaration of dividend except after 
deduction of tax at the standard rate, and 
that a share-holder has no cause of action 
for part of a dividend which has not been 
declared. In my opinion there is no sub- 
stance in this argument. I think that the 
words “subject to tax” mean no more 
than subject to tax properly deductible, 
and as in this case no tax was properly 
deductible, the words have no effect on the 
amount of dividend declared. Mr, Coltman 
has referred us to a good many English 
cases, particularly Scottish Union and 
National Insurance Co. v. New Zealand and 
Australian Land Co.(2), Neumann v. Inland 
Revenue Commissioners (3) and Cull v. 
I, R. C. (4). Those cases contain some 
valuable observations upon tbe applicability 
of English incomertax to dividends on 
shares and to that extent are helpful, but 
the actual decisions have no bearing on the 
case before us. The last two cases related 
to what is known as “grossing up” for 
purposes of suretax, and involved the con- 
struction of r. 20 of the All Schedules 
Rules and s. 7, Finance Act, 1931, which 
have no counterpart in India. Seottish 
Union and National Insurance Co. v. New 
Zealand and Australian Land Co, (2), 
related: to the right of a company to deduct 
from dividends on its preference stock 
incomestax at the full rate applicable to 
the United Kingdom although it had obtain- 
ed a refund in respect of colonial income- 
tax under s. 43, Finance Act, 1916. The 
case turned on the construction of the 
latter section, which has no application to 
India. In my opinion no useful purpose 
would be served by discussing the English 
cases in detail. 


There remains for consideration the quese 
tion of limitation. In my opinion the plaine 
tiff’s cause of action is for a dividend duly 
declared and made payable but in part ime 
properly withheld. That is an action in 
debt. The Advocata-General has argued 
that the amount of tax retained by the 
company was held by it as an agent and 
that Art. 89 applies, but in my opinion 
this is not so, The company did not hold 
the dividend in a fiduciary capacity : In re 


(2) (1921) 1 AO172; 89 L J P O 220; 65 SJ 24; 
36 T L R 830; (1920) H L O 187;.124 LT 225, 

(3) (1934) A! O 215; 103 L J K B210; 18 Tax Cas, 
332; 150 L T481; 788 J 121; SOT LR 246: 

(4) (1939) 3 All E R 761, i» 
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Severn and Wye and Severn Bridge Railway 
Co. (5). There is in the Indian Lim. Act 
no Article barring generally ‘an ection. in 
debt though many particular actions in 
debt are covered, and it is suggested by 
the Advocate General as an alternative 
argument that the residuary Art, 120 
applies. Mr. Oolfman however relied on 
Art. 115 which covers a suit for compen- 
sation for the breach of any contract express 
or implied not in writing registered, On 
the other hand the Advocate-General cone 
tends that if the suit is one for compen- 
sation for breach of contract, the contract is 
one “in writing registered” and Art. 116 
applies. The only direct authorities upon the 
question to which we have been referred 
are two conflicting decisions of the Madras 
High Court. In Ripon Press and Sugar Mill 
Co: Lid. v. Venkatarama Chetty (6), it was 
held that a suit for a dividend fell under 
Art. 116, since the contract was contained 
in the articles which had been registered 
with the Registrar of Joint Stock Compas 
nies,a view with which Sir Amberson 
Marten, O. J. in Govind Narayan v. Rang» 
nath Gopal (1), agreed but with which 
Crump, J» in Mansklal Mansukhbai v. 
Suryapur Mills Co. (8), disagreed. In Ven- 
kata Gurunatha Rama Seshayya v. Sri Tri- 
purasundari Cotton Press, Bezwada (9), it 


was held that “writing registered” in Art. 116, . 


referred toregistration under the Indian 
’ ‘Regis. Act only, and that a suit for a divis 
dend fell under Art.120,since the words 
of Art. 115, were not applicable to sucha 
suit. 


In the absence of any authority, I should 
have thought that neither Art. 115, nor 
Art. 116, was applicable to a suit for an 
ascertained debt, and that Art. 120, applied. 
But the Privy Councilin Tricomdas Cooverji 
Bhoja v. Gopinath Jiu Thakur (10), follow- 
ing along line of Indian cases and hav- 
ing regard particularly to the consideration 
always shown to registered documents by 


(5) (1896) 1 Oh, 559; 65 LJ Oh, 400; 74 LT 219; 
44 W R 347; 3 Manson 80. 

(8) 42 M 33; 48 Ind, Cas, 903;A IR 1919 Mad. 
648; 35 M LJ 256:8 L W 354; 24 M L T 246. 

(7) 54 B 226; 127 Ind. Oas. 305; AI R 1930 Bom. 
572; 32 Bom, L R 232; Ind. Rul. (1930) Bom. 529. 

(8) 52 B 477; 110 Ind. Oas, 33; A I R 1928 Bom. 
959: 30 Bom. L R 549. 

(9) 49 M 468; 94 Ind. Oas, 515; AIR 1926 Mad. 
on 50M L J 520; 24 L W 102; (1926) MWN 450 

J). 

(10) 44 I A 65; 39 Ind. Oas. 156: AI R 1916 PO 
182; 44 O 759; 1 P LJ 282; 15 AL J217;2850L J 
979: 32 M L J 357; ?IM L T 262;21 OWN 577: 
E M WN 363;5 L W 654; 19 Bom. L R 
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the Indian Legislature, held that.a suit for 
rent due under a registered lease fell under 
Art. 116. Whether this Court was right in 
Maneklal Mansukhbai v. Suryapur. Mills Co. 
Lid. (8), in holding that it followed from 


the Privy Council’s decision that all actions" 


for debt under an unregistered contract 
not otherwise provided for in the Lim. Act 
fell under Art. 115, I doubt. But the Privy 
Oouncil's decision certainly shows that a 
suit for a debt under a register- 
ed contract fa'ls under Art. 116. Upon 
the whole, though with some hesita» 
tion, I think that “writing registered” in 
Art. 116, includes a document regis ered 
with the Registrar of Joint Stcek Compa- 
nies under tte Companiea Act. In the Gene- 
ral Clauses Act "registered" is defined as 
meaning registered in British India under 
the law for the time being in force for the 
registration of documents. The Indian Com- 
panies Act, though no doubt not primarily 
concerned with the registration of docu- 
ments, is nevertheless the lawin force re- 
lating to the registration of certain dccu- 
ments affecting companies. In my view, 
therefore, the plaintifi’s claim falls under 
Art. 116, since [think thatthe whole cone» 
tract arises under the Articles. If Art. 116, 
is not applicable, I would say that Art.1-0, 
applies and the period is the same under 
both articles. i 

Time runs under Art. 116, from the date 
of the breach of contract. In my opinion, 
the breach occurred in each year when the 
Income-tax Authorities informed the com- 
pany that no incomeetax was payable by 
the company forthat year. It is true that 
there is no evidence that this fact was com- 
municated by the company to the plaintiff, 
asit should have been under Art, 133 (b) 
of the Articles of Association, but as there 
is no case of fraudulent concealment, this 
omission does notin my opinion affect the 
date from which time runs. The suit was 
filed on Octobar 1, 1934 and from the agreed 
statement, Bx. H the plaintifl’s suit-is 
barred except for the years cf assessment 
1931-32, 1932-33, 1933-34, and 1934-35. 
There was no dividend for the year 1930-31. 

Broomfield, J.—In praying for a declas 
ration “that the holders of second preference 
shares in the defendant company are en- 
titled to a fixed cumnilative preferential 
dividend at the rateof seven anda half 
per Cent. per annum without any-deduction 
therefrom in respect of income-tax,’” irres« 
pective of whether the company pays in- 
come-tax, the plaintiff is obviously puttiag 
the case too high. It is true that the special 
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but the only evidence before us is the state 
. Of bis account on the material date. A sum 
of Rs, 5,500 was paid into it from some 
source through another bank just before he 
drew this cheque and the bank clerk 
who gave evidence as to the cheque for 
Rs, 11,000 said he would return and show 
where this sum of Rs, 5,500 came from. He 
never did return, and the matter was 
allowed to rest there. 

Mrs. Sofaer, however, says this, that it 
was partly with this Rs, 11,000 that the 
Chartered Bank's claim against the estate 
was paid off. After the transaction, 
Murrayfields belonged to Mr. Meyer subject 
to the mortgage held by Mr. Jamnadas, 
Then she says that in about a year and 
In pursuance of the agreement she ree 
purchased it from Mr. Meyer, on her own 
behalf entirely, and not as executrix. She 
took two mortgages with Mr, Jamnadas as 
mortgagor for Rs, 17,000 with the house 
as security and for Rs. 4,000 with some other 
‘property as security, as part of the pur- 
chase price of Rs. 37,000; the balance of 
Rs, 17,000 she found in cash and paid to 
Mr. Meyer. Now Murrayfields belongs to 
her, subject to these mortgages, and no one 
who has obtained a decree against her late 
husband's estate can attach it. Of course, 
it is necessary to test this story. We have 
only very scanty evidence of what thie estate 
was worth, but it was no doubt heavily 
indebted to the bank. In a recital toa 
deed dated July 14, 1933, it is stated that 
Mr. Sofeer was 

“possessed of considerable property (part from his 
share and interest in the said firms of Monook and 
Cohen and of Saul Sofaer and Oompany) situate in 
Rangoon,” 
and it issaid on bebalf of the appellants 
-that it is not true at all. Still it is plain 
that if the estate was a valuable one the 
Chartered Bank may have been paid off by 
Mrs. Sofaer having recourse to estate 
Properties, in addition to paying some- 
thing from her own pocket, and adding 
Lo the total the sum of Rs, 20,000 paid by 
Mr. Meyer which he had borrowed from 
Mr. Jamnadas, The learned trial Judge 
observed that there was no proof that the 
sum of Rs. 11,0U0 paid to Mr. Meyer from 
his account in the Imperial Bank found 
lts way into the hands of Mrs. Sofaer or 
of the Charcered Bank, and: Mr. Meyer 
was not Called as a witness. We do know 
that Mr, Jamnadas advanced Rs. 20,000 
and that Mrs, Sofaer received this sum. 
Where she obtained the rest of the money 
Waerewith to pay ‘off the Chartered Bank, 
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in the opinion of the learned Judge; had 
not been proved. 

And then he asked, where did she get the 
money to buy Murrayfields back again? 
As regards the cash payments to Mr. Meyer 
she was quite unable to show how she had 
made them. She has certainly been ins 
volved in most elaborate business transac- 
tions connected with this house, but when 
Pressed to explain them professed her 
inability to fill in any details. Her story 
may be summarized by saying that she was 
very well to do. She had extensive house 
rents coming from Bassein, 2nd she had 
Paid a debt of Rs. 76,000 paid to her 
personally by Monook and Cohen in which 
her late husband was a partner, Her 
husband made her generous gifts and 
though he died a poor man she was by 
no means without resources. She wag 
penniless when she married him in 1915, 
but her estate had increased substantially 
through his gifts whereas he died on the 
verge of insolvency. 

This naturally became the subject of 
inquiry. It was not an easy inquiry, bee 
cause, Mrs, Sofaer, who gave evidence, 
assured the Court oi her ignorance of 
accounts and business matters, Sofar as 
her duties as executrix of her husband's 
estate were concerned she repeatedly 
referred Counsel to her brothers, two gentle- 
men named Mordecai, who were partners 


_with her late husband. They were sitting 


in Court, but they did not see fit to give 
evidence in these proceedings. It is not too 
much to say that she gave no satisfactory 
answers aS to the efforts made to ree 
alize the estate; but her correspondence 
with Mr, E. 8. Meyer of Bassejn, her late 
husband’s manager, shows that she was by 
no Means unacquainted with accounts and 


business affairs, Sne was cross-examined on 


a number of matters. A sum of ks. 8,000 
paid to Mr. Sofaer during his last illness, 
was, according to her, presented to her by 
ber husband, A further sum of Rs. 10,000 
was paid to her personally by Mr. Meyer's 
brother, she declared, as moneys due from 
the collection of her rents in Bassein. No 
account was furnished, and the matter was 
dismissed in the vaguest way. When the 
learned Judge discovered that this Mr, Meyer 
had been the manager of a branch of the 
business of S:ul Sofaer and Company, in 
which the Mordecais and the late Mr. Sofaer 
were partners, and that a criminal prosecue 
tien had been filed against him for mise 
appropriation and withdrawn by the brothers 
Mordecai at just about the time when he 
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“had paid Mrs. Sofaer personally thissum 


of Rs. 10,000, I am not surprised that he 
remarked thatit was curious. Mre, Sofaer 


_prctested that there was no connectioa 


I= 


between the two matters, bub she never 
proved to the satisfaction of the Court 


show this ex-manager owed her personaliy 


Rs. 10,000. 
Then the business of the Mandalay Branch 


. of Saul Sofaer and Company was sold, Mrs. 


in 
, 


- estate. 


Sofaer simply could not tell what had hape 


pened to the money given forit, or what 
share of it if any found its way into the 
She asked the Court to believe that 


- the estate was practically valueless, and she 


assessed its value for probate at about 


- Rs. 9,000. She continually suggested that 
-her brothers were looking after the estate, 


‘though she was the executrix, They were 


- in Court, but furnished no sort of explana 


tion. A number of other matters were raised 


jn cross-examination, Mrs. Sofaer always 
declaring that she had a gcod deal of pro» 


perty and that various assets, which it was 


“suggested belonged tothe estate, were hers, 


-and hers alone. 


The learned Judge did not 


believe her. He thought that the evidence 
' adduced to show that Murrayfields was now 


_ 


her property was. unconvincing. What the 
respondents say is that it has never been 


‘shown thatshe paid off the Bank so far ag 


Rs. 20,000 (that half of the debt which was 


: not advanced by Mr. Jamnadason the se- 
„curity of the property by way of Mr. Meyer) 


out of her own moneys'at all, though there 
is some evidence that Rs. 7,0L0 was paid by 


“her, out of what moneys it is dithcult to 


r 


say with certainty. As for her:re-purchase, 


they say- that Mr. Jamnadas in effect. was 
taken security for a.debt ‘of Rs, 21,000 


and that payment of the remainder to Mr. 
Meyer by Mrs. Sofaer has not been proved. 


: If this is correct, what is the position? 


Mrs. Sofaer as executriz, on this showing, 


. parted with Murrayfields for Rs, 20,000 and 


paid off the Bank with this sum and other 
sums which may have been drawn largely 
from the estate. Then she had the house 
re-transferred to her in her own name, not 
as execuhilx, by simply extending Mr, 


‘Jamnadas’s cecurity. In that way she be- 


lieved herself able to defy the creditors of 
her late husband’s estate. 

Her learned Oounsel said that the case 
against her was based cn conjecture and 
surmise, and onthe assumption that suge 


-gestions put to her in crosssexamination 


and denied were true, I cannot see that is 
so. The burden of proof lay upon her to 


‘show that this: property had been duly ap- 
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plied by ber in the satisfaction of other 
The question is whether the story. 
she told stood the test of cross:examination 
in the absence of corroborative evidence 


. such as might have been supplied by her 


brothers and by Mr. Meyer. Then it is ob- 
jected that the questicn of whether Mrs. 
Sofaer administered the estate properly. 
ought to have been tested by an adminis- 
tration suit, The case in Saratmant Debee 
was cited in this 
connection. There Maclean, O. J. said: 
“Section 234” (which is the present s. 50) 
“no doubt enables the Court to callfor an account 


of the property which has come into the hands of 
the executor: but that section only applies to an 


- account of the property which has actually come to 


the hands of the executor.” 

And Khushrobhai Nasarvanji v. Hormesha 
Phirozgsha (2), was asimilar case in which 
it was held that a representative was 
liable only in respect of property actually 
received by him ‘or taken into his disposi- 
tion. Murrayfields did come into Mrs. 
-Sofaer’s hand as executrix. And the learaed 
Judge- does not hold that she has proved 
it is nowin her personal capacity. It must 
not be forgotten that a decree-holder has 
rights which he may work out in execu- 
tion proceedings, and the cumbrous method 
.of fling an administration suit’ when he 
desires to attach property prima ‘facie in 
the hands of the judgmentedebtor as such 
may not appeal to him. The case in 
V. Zollikofer and Co. v. Chettyar Firm (3), 
-has been cited as authority for the propo 
sition that the respondents cannot avoid 
the mortgage. to Mr. Jamnadas. .Was it 


“then effected for the beneidt of the estate? 


:The learned Judge came to the conclusion 
that Mrs. Sofaer being desirous of ulti- 
mately residing herselfat Murrayields put 
it out of her possession as executrix, and obs 
tained Rs, 20,000 indirectly from .Mr. 
Jamnadas, as sosn as she knew she could 
get the properry back in her own name 
substantially free from any other encume: . 
brance and that she has not shown she re- 
purchased it with her own money to make 
up the balance. In my opinion, the evi» 
dence given is by no means inconsistent 
with this inference, and-I cannot say. that 
the learned Judge was wrong in failing to 


- be satisfied thatthe mortgage was effected 


for the benefit of the estate or that the 
transactions between the appellant and Mr. 
Meyer were genuine, This means that 


. (1) 350 1100; 12 O W N 614. 

(2) 11 B 727, ` 

(3) 9 R 34; 131 Ind. Oas. 733; AI R 1931 Rang. 277; 
Ind. Rul. (1931) Rang, 154, 
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Murrayfields is liable to attachment and 
that these appeals must be dismissed, Advo- 
cate’s fee 40 gold mohurs, 

8. Appeals dismissed. 
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Suit No. 355 of 1938 
May 8, 1938 
Logo, J. 
Messrs. FATEHOCHAND KHUBCHAND— 
PLAINTIFFS 
VETSUS 


Firm NATIONAL TILES Co.— 
DEFENDANTS 

Parinership—Summary suit against firm— Partners 
served individually—Leave to defend granted to some 
only—Decree, if can be passed against those to whom 
isave is refused and against firm also- Individual 
partners, if can be sued along with firm. 

Ina summary suit against a firm where several 
partners have been served individually and leave to 
defend is granted to some and not to others, a decree 
can be passed against those partners to whom leave 
is refused, and also against the firm. (p. 374, col. 1.{ 


{Oase-law referred to.) 


Individual partners may be sued personally along 
with the firm and a decree can be passed against the 
firm and against an individual partner. Tayler v. 
Collier & Go, (11), relied on. [p. 376, col. 1.] 


Mr. Fatehshand Assudomal, for the Plains ` 


tiffs. 

Messrs. Kimatrat Bhojraj, Srikrishindas 
H. Lulla and Dipchand Chandumal, for 
Defendants Nos. 1, 2 and 3 respectively. 


Judgment—This is a suit under the 
Summary Chapter filed by the firm of 
Hatehchand Khubchand against 
“Firm of National Tiles Oo, by their partners: 
(i) Seth Sugnichand Dayaram, (2) Seth Fatehchand 
Asudomal, (3) Seth Kanayalal, T. Talreja, all Hindus, 
adults, merchants, residing in Karachi,” 
for recovery of a sum of Rs, 4,353-2-9 being 
the amount of three hundis with interest 
thereon, Along with the plaint the plaintiffs 
filed an application purporting to be under 
O. XXX, r. 3, Civil P. O., praying tbat the 
summonses be served on three persons as 
partners those specified in the heading of 
the plaint.’ On being served, the three 
alleged partners applied under O. XX XVII, 
T. 3, Civil P. O., for leave. to defend, The 
matter was heard and dispcsed of by me on 
December 8, last. Sugnichand Dayaram who 
denied pattnership and pleaded inter alia 
that he was only a sub-partner of Fateh- 
chand Asudomal for a time was granted 
leave to defend. The application. by Fateh: 
chand Asudomal was disposed of thus : 

“No ground has been made out by him for léave 
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to defend. The application for leave by him is dis- 
missed, There will therefore bea decree against 
defendant No. 2 for Rs. 4,3%3-2-9, costs of the suit 
ae at 6 percent. from date of suit till pay- 
ment,” 

To Kanayalal Talreja leave to defend was 
granted subject to bis furnishing security 
in a certain amount within a fortnight. 
The security was not furnished and thue he 
Came to bein the same position as Fatehe 
chand Asudomal, but no decree has so far 
been passed against him, The wording of 
thesummons served on each of these parties 
is to be noted; two copies of the one served 
on Sugnichand Dayaram are on the record. 
The summons reads : 

To defendant No. 1 aforesaid., 

“‘Whereae the plaintifs abovenamed have ineti- 
tuted a suit against you under Ohap. XXXVII, Civil 
P. O , for Rs. 4,353-2-9 principal and interest ....,...... 
os ies hereby summoned to obtain leave from the 

OUTE sess seuss 

There is no reason to suppose that the 
summonses-on Fatechand and Kanayatlal 
were in any way different. It is also to 
be noted that in their applications for leave 
to defend and their affidavits in support 
thereof Sugnichand, Fatehchand and Kana- 
yalal describe themselves throughout as 
defendents Nos. 1, 2 and 3; they have been 
so described and dealt within my order 
of December 8, last after I had heard the 
learned Advocates at great length. In short 
in the whole record as it stands today the 
only reference to O. XXX, Civil P. 0O. 
and the provisions thereof is that in the 
heading of -the application filed with the 
plaint to which I have referred above. 

Now on December 8, 1938 while I was 
dictating my order or just as I had con» 
cluded my dictation it was suggested by 
one or other ofthe learned Advocates that 
no decree cculd be passed against Fatehe 
chand to whom leave was being refused, 
any decree to be passed should be against 
the firm of National Tiles Oo. I told the 
stenographer to make a note of the 
print on the marginof the transcript 
when submitted to me for correction. 
The transcript when [ saw it needed 
little or no correction and so f 
signed it without observing the margie 
nal note made by the stenographer which 
read “Perhaps decree may be ordered 
against the firm the National Tiles Oo.” 
A few days later, the office prepared and 
submitted a decree in accordance with my 
order of December 8, in respect of defend» 
ant Fatehchand Asudcmal und this I signed 
as a matter of routine. 

The case was next called in Court on 
December 22, 1938 and again on January 
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18, 1939 and at one or other of these hear- 
ings Messrs. Lulla and Kimatrai, Advo- 
‘eates for Fatehchand and Sugnichand, 
drew my attention to the fact that I had 
not considered the point raised on Decem- 
ber 8, whether the decree should be against 
Fatehchand Asudomal ‘or against the firm 
of the National Tiles Co. I then agreed to 
hear argumentson the point and if necese 
sary to reconsider my order of December £, 
1938 in the light of the arguments. The 
points now argued before me have by 
consent been put in the following form: 
(1) in a summary suit against a firm 
where several partners have been served 
individually and leave to defend is 
granted to some and notto others, can a 
decree be passed against those partners to 
whom leave is refused,or must the decree 
be against the firm and (2) whatis the 
effect of any of the partners served indi- 
vidually denying that he is a partner. In 
Mulla’s Civil P. O, Edn. 10 atp. 936, the 
following passage occurs : 

“Where a suit is brought against a firm in the firm 
name, the decree must be against the firm in the firm 
name, From this it follows thatif one of the partners 
fails to appear, no decree can be passed against him 
separately for want of appearance: and if any one 
partner does appear, no decree can be passed against 
the firm for want of appearance, the appearance of one 
partner being the appearance of thefirm, it can never 
be said that a decree againsta firmis ex parte 
against oneofthe partners because he has not ap- 
peared, As soon as a decree is passed against a firm 
the aseets of the firm are liableto satisfy it. The 
firm name is only a compendious way of describing 
in the writ the partners who compose the firm and a 
plaintiff who sues a firm eves the partners, But 
though the decree sgainst the firm makes them’ all 
liable as to the partnership property, it can only 
be decided in execution proceedings whether a 


particular partner is pergonally liable to satisfy the 
‘decree.” 


In Naraindas £ Co. v. S. M. Qureshi (1), 

Rupehand, à. J.O. dealing with tke dese 
eription of the parties in the title of the 
plaint in a suit against a firm held: 
“Where a suit is against a corporation, or a firm, 
it need not be mentioned in the title of the plaint 
as to who is to be served with the eummons and 
‘where and how, but the plaint should be accom- 
panied by a separate application under O. XXIX, 
r. 2,orO, XXX, r. 3, Civil P.O, as the case may be 
duly stamped, stating where and in what manner 
and on whom the plaintiff wishes the summons to be 
served,” ' 

My attention has been drawn to the 
provisions cf O. XXX, rr. 3, 6 and 8, Civil 
P.O. and Mr. Lulla has argued on the 
basis thereof and of the passage in Mulla 
referred to above that where a suit is 
filed against a firm and several partners 
therein are individually served they are 


(1) 268 LR 43); 142 Ind. Cae. 361; A I R 1933 Sind 
102; Ind. Rul, (1833) Sind 89 = 
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each entitled to defend the suit on behalf of 
the firm;. they cannot defend it cn behalf of 
themselves individually. The plaintiff in such 
a case is not entitled to a decree against 
any individual partner. He is entitled only 
to a decree against the firm after Le has 
beaten down all the defences raised by 
the individual partners on behalf of the 
firm even though these defences are between 
themselves contradictory and inconsistent. 
He has further argued that in the case 
of asuit against a firm if any partner is 
served individually the firm has been 
served, If the partner’ served comes to 
Court and denies that he was a partner 
the plaintiff has two alternatives; either 
he may ignore the denial of partnership 
by the person served and apply for service 
on the firm by a summons on any other 
party alleged to be a partner or any person 
having at the time of service, control or 
mansgement of the partnership business, or 
he may ask the Court to determine the ques- 
tion whether or not the partner appearing 
and denying parnership is a partner; 
not for the purpose of obtaining a-decree 
against him but for the purpose of estab- 
lishing that the firm has been duly served, 
In support of his contentions Mr. Lulla 
has relied on several authorities both 
English and Indian. In Jackson v. Litche 
field & Sons (2), it was held that where ina 
suit against a firm one of the partners who 
had been served failed to enter an appear- 
ance, the plaintiff was not entitled to judg- 
ment against that pariner individually but 
must proceed with the action and having 
obtained judgment against the firm may 
then under O. XLVII, r. 8 issue execution 
against such partner. In Ellis v. Wadeson 
(3), it was beld in a suit against a firm that 
a personal defence raised by a partner in 
the firm who had been served could not be 
allowed. In Davies & Co. v. Andra & Co., (4), 
it was held tbat 

“a person who is served witha writof summons 
which is issued against a firm must, if he is in fact a 
partner, enter an appearance in his own name under 
O. XII, r. 15, but he cannot enter a conditional ap- 
pearance which states that he does so having been 
served as a partner, but denies that he is a partner. 
If the parson so served is not in fact a partner, he 
need not enter an appearance at all, the question 
whether he is a partner or not only arising when the 
plaintiff, having obtained judgment against the firm, 


seeks to issue execution under O. XLII, r. 10, against 
such person's goods.” 


(2) (1882) 51 LJ Q B 327; 8 Q B D 474; 46 L T 518; 
30 W R 531. 
(3) (1899) 1 Q B 714: 68 L J Q B 604; £0 L T 508; 47 
L R274 
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resolutions of November 7 and November 
22, 1918, creating the second preference 
shares,said nothing about income-tax, and 
the Memorandum and Articles of the com- 
pany as amended in consequence of these 
resolutions are also silent about it. But that 
does not mean that the dividends were not 
liable to tax. There is a presumption that 
dividends, which are payable out of profits, 
are liable to income-tax, in the absence of 
express words to the contrary in the contract 
between the parties. Indeed the learned 
Advocate-General has conceded that the 
dividends cannot be regarded as tax-free. 
What he challenges is the company’s right 
to deduct income-tax from dividends. But 
if the company pays iacomeertax and cannot 
deduct the tax paid from the dividends they 
would in fact be tax-free, since the company 
is assessable to income-tax in respect of 
them and not the share-holders. 

Although there is no statutory provision 
for the deduction of ordinary income-tax 
from dividendsin the Income Tax Act of 
1922, 8s, 20 and 48 clearly contemplate that 
deductions willbe made in practice and 
could hardly have been enacted if the prac- 
tice had not been recognized as legal. 
Moreover, dividends being payable out of 
profits, and only out of profits, if the 
profits in the hands of the company are 
burdened with a tax the company has net 
onlya right but a duty to distribute the 
burden fairly and equally between the 
various classes of share-holders, One way 
of doing that obviously is to deduct the ap- 
propriate amount of income-tax from each 
dividend before payment, Clear authority 
on that point, if authority is needed, is to 
be found in Purshottamdas Harkisondas 
v. Central India Spinning, Weaving 
and Manufacturing Co. Ltd. (11), where 
Marten, J. followed and applied the deci- 
sion of the House of Lords in Ashton Gas 
Co. V. Attorney-General (12), Lord Halsbury 
pointed out in that case that income-tax 
isnot part of the expenditure by which 
profits are earned but actually a part of 
the profits. It follows that each shares 
holder is entitled to an aliquot part ofa 
fund which includes the income-tax payable 
by the company and ont of which that 
income-tax has to be paid, and therefore 
he can only get his dividend less his pro- 
portionate share of the tax. 

But, though the first claim is untenable, 


(11) 42B 579; 41 Ind. Oas. 968: AIR1917 Bom. 
113; 19 Bom, L R 665, 

(12) (1906) AO 10; 75LJ Oh,1; 93 L T 676; 70 J 
P 49; 13 Manson 35; 22T L R &2, ou 
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the claim for a refund of the tax deducted 
in years when the company paid nothing 
is prima facie reasonable, and it obviously 
cannot be defeated by any plea of dise 
tributing the burden, for there was none 
to distribute. Inthe written statement the 
defendant company has relied on the terms 
ofa circular t> the sharesholders inviting 
subscriptions for the second preference 
shares which stated, inter alia, tbat ine 
come-tax would be payable by the holder 
of the shares. This somewhat loose and 
inaccurate expression presumably meant 
that income-tax would be deducted before 
the dividends were paid. Similar state- 
ments were mads in the resolutions of the 
Board of Directors sanctioning the issue of 
the shares, and whenever a dividend was 
declared it was stated to be “less incomes 
tax.” Learned Counsel for the defendant 
argues thatthe contract implied between 
the company and the share-holders was 
that the latter would be entitled to receive 
their dividend of seven and a half per 
cent. “without immunity from income-tax" 
or “less income-tax.” But the question is 
what is to be understood by these expres- 
sions. “Without immunity from incomes 
tax" is meaningless when there is no 
liability to tax, “less income-tax” is ambi- 
guous: You may infer a contract that the 
company will pay the dividends less a 
proportionate amount of the income-tax 
payable by the company, if any. In fact 
such a contract must be implied, for the 
Mr. Coltman how- 
ever wants us to infer a contract that the 
company would pay the dividends less 
income-tax atthe standard rate, irrespec- 
tive of whether the company paid income- 
tax or not, That means, in effect, that 
the share-holders would not be entitled to 
get seven and a half per cent. on their shares 
but six and a half or six or whatever the 
sum may work out at, 

I can see no good reason for inferring a 
contract of that kind. It is,to say the 
least of it, extremely doubtful whether the 
circular in question or the directors’ resolu- 
tions can be regarded as forming part of 
the contract. Butin any case statements 
intimating that incomestax would be 
deducted are capable of the interpretation 
that it would be deducted if and when 
payable and not other wise, and if that 
interpretation is possible it must be pre- 
ferred to one which, as between the 
second preference sharesholders and the 
company, appears to leadto an inequitable 
result. 
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Mr. Ooltman devoted a considerable part 
of Lis argument to an attempt to show that 
the deduction of income-tax from the 
second preference dividends was justified 
by the scheme of the Income Tax Act of 
1922, not directly but inferentially. This 
Act was concerned with the liability of 
persons, whether individuals or bodies of 
persons, Corporate cr other, ia pay tax to 
Govt. on their incomes. It was not cone 
cerned, except incidentally, with any 
question of the rights and liabilities of 
share-holders and companies inter se, 
In the present case, however, the dispute 
is as to the rights of share-holders as: 
against the company. We have not to 
determine, and cannot determine in the 
absence of Govt., any question relating to 
the liability to pay income-tax to Govt. 
or the. right to a refund’ or anything of 
that kind. Nor can our decisions on the 
questions in issue be affected by the fact 
that some of the second preference share- 
holders appear to have obtained benefits, by 
way of refundsfrom the Income-tax Autho- 
rities, which they could not have obtained 
if no deductions from their dividends had 
been made. : 

We were much pressed with arguments 
based-upon s. 14 (2) (a) of the Act, accord- 
ing to which, if a company is assessed: to 
income-tax, the individual share-holder who 
receives a dividend is not liable to pay tax 
thereon. According to Mr. OColtman’s con- 
tention a company is assessed to incomertax 
within the meaning of this clause if it has 
submitted a return of its total income ag 
required by s. 22 and the return has been 
dealt with by the Income-tax Officer- under 
2a, 23, whether or not the result of the 
assessment is that anything is found to be 
payable by way of income-taz. Section 14 
(2) (a) has been construed by the Privy 
Council in Income-tax Commissioner, Bengal 
v. Hungerford Invesiment Trust Ltd. (1) 
and it has been held that the words ‘‘assessed 
to income-tax” must be given their ordinary 
and natural meaning. In the case before the 
Board acompany bad been assessed to tax 
and had paid tax on a part of its income only, 
but it was held that it had been assessed 
to income-tax according to the ordinary 
and natural meaning of the words and there- 
fore the conclusion followed that the share- 
holder was not liable to pay tax on dividends 
received by him. That was so although no 
fax had been paid by the company on the 
profits from which those dividends were paid 
because they had accrued cutside British 
India. But it would not appear to follow 


BAI LALITA v. TATA TRON & STREL 00:-(BOM.) 


187{ J 


from thie that the wcrds “‘asses-ed to ine 
come tax’ according to their ordinary and 
natural. meaning cover the case where a come 
pany is assessed to no incomestax. . 

Mr. OColtman relied on an observation of 
Sir George Rankin in the judgment in the 
case just cited that if a company has been 
assessed to inccme-tar atallit has “pre- 
Sumably been assessed upon its total income 
within the meaning of the Act,’ But how 
does that help the argument? Assuming” 


-that there is sucha presumption, and as- 


suming further that there is a presumplion 
that if a company is assessed to income-tax 
it pays or will pay income-tax ‘though Sir 
George Rankin did notsay that), the dic- 
tum is obviously no authority for Mr. Colt- 
man’s c ntention, which is that because a 
company submits a return for the purpcses 
of assessment itis assessed to incomestax 
Within the meaning of s 14 (2) (a), al 
though the company’s assessable income is 
nil, Moreover, even if that proposition were 
admitted, it would not be a necessary corol- 
lary that under the Indian Act the come . 
pany has any right to deduct income-tax in 
such acase. Even if it be conceded for the 
sake of argument that it makes no differ- 
ence, from the point of view of the sbare- 
holder’s liability to the revenue, or freedom. 
from liability, whether the company ace 
tually pays income-tax or is merely assessed,: 
why should it follow that the company 
is entitled to deduct income-tax which it 
does not pay.? The Judicial Committee in. 
Income-tax Commissioner, Bengal v. 
Hungerford Investment Trust Ltd. (1) was 
not concerned with any question of the 
company’s right to deduct income-tax from 
dividends, and the case is no‘authority for 
the proposition that a company which dres 
not pay income-tax is entitled to'make such‘ 
a deduction for its Own purposes. . 

The English cases cited in support of the 
defendant company’s claim to be entitled 
to deduct income-tax from dividends, whe” 
ther the company itself pays income-tax or 
not, are not in my opinion in pari materia ; 
firstly, because they are almost all cases 
between individual share-holders and the 
revenue relating to the former's liability to 
taxation, and, secondly, because they turn 
upon the construction of statutory. provi» 
sions not to be found in the Indian Law. 
Under tte English Law deduction of ine 
comestax from dividends at source is authc- 
rized by statutory rules which, as the result 
of a series of Financé Acte; permit deduce 
ticn frem. dividends at tke standard rate 
alitcrgh the ccem-fany if nct-itgelf liable to’ 
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assessment in the particular year, The his- 
tory and development of the English Law 
in this respect.is explained in detail in the 
judgment of Lord Tomlin in Neumann 
v. Inland Revenue Commissioners (3). It is 
possible that the practice followed by the 
defendant company is permissible by the 
Law of England, But it has tobe justified 
by the Law of India, which contains no 
similar provisions. That is to say it has to 
be justified in this country by showing that 
it is in accordance with the c-ntractual 
relations between the parties, 

One point sought to be made on behalf 
of the defendant company was that the 
company was exempted from payment of 
income-tax by reason of the accumulation 
of depreciation allowance, and it was urged 
that the benefit of this allowance enured to 
the company and not to the share-holders. 
In the period of 1923 to 1935 the ordinary 
share-holders were paid one rupee per share 
only, whereas the preference share-holders. 
were psid thelr dividends nearly in 
to say after deduction of 
income-tax. Mr. Coltman argued that if 
income-tax had not been deducted, or if 
the preference share hclders were to recover 
the income-tax deducted as the result of 
these suits, the result would te that they 
would get the whole benefit of the depreciae 
tion allowance (by reason of which the 
company wasexempted from payment of 
incomestax) to the détriment of the ordinary 
share-holders. Actually, so far as the 
period referred to is concerned, it made 
very little difference to the orninary share- 
holders because, in spite of the payment 
of the dividends to the preference share- 
holders being made less income-tax, the 
profits were insufficient to pay the ordinary 
share-holders anything except one rupee 
per share in a aingle ‘year. But of course 
in the long run it must be true that 
the more the.company has to pay to the pre- 
ference share-holders the less it will be able 
‘to pay to the ordinary sharesholders, Howe 
ever, itis difficuit:to see the relevance of 
this. No doubt when the question is whether 
a share-holder is entitled to a refund vis a 
vis the revenue, the fact that an allowance 
is admissible only to the company and not 
‘to the share-holder is very material, and that 
was the main grovud of decisionin Scottish 
Union and National Insurance Co, v. New 
Zealand and Ausiralian Land Co. (2). 
But that point does not arise here, and 
the answer to the other part of the argue 
ment seems obviously to be that you 
cannot justify an illegal deduction from 
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the dividends of one set of Sharte-holders 
by saying that it will enable you to give 
another set of share-holders a benefit. to 
which they are not entitled, 

As regards limitation, I agree with some 
hesitation that Art. 116 governs the cage, 
There is direct authority for this in Ripon 
Press and Sugar Mill Co. Lita. v, Fenkata- 
rama Chetty (6). and thougn that case has 
been overruled by a Full Beach of the 
Madras High Oourt in Venkata Gurunatha 
fama Seshayya v. Sri Trupurasundari Cotton 
Press Bezwada (9), the basis of the latter 
decision, viz, that the contract bet ween 
the company and its members js not such a 
contract as is contemplated by Arts. 115 
and 116, can hardly, with all deference 
to the learned Judges who decided the 
case, be regarded as convincing. As to 
the effect of the Privy Counc] decision in 
Lricomdas Cooverji Bhoja v. Gopinath Jiu 
Thakur (10) I prefer the reasoning in 
Maneklatl Mansukhbdai v. Suryapur Mills Co. 
Ltd..8}. Marten, O. J., then doubted whether 
the Memorandum and Articles of & company 
c.uld be said to bea “contract in Writing 
registered” within the meaning of Art, Li6 
and Urump, J. held that it could not. 
But Marten, O. J., aftewards changed his 
opinion on that point: Govind Narayan 
v. Rangnath Gopal (7). The matter is not 
free from doubt, but on the whole I think 
that “registered” in this Article need not 
necessarily mean registered under the Regis. 
Act. Having regard tos. 21, Companies 
Act, the Memorandum and Articles may be 
treated as the whole contract between ike 
parties, and that -being “in writing register- 
ed” the Privy Council ruling is directly in 
point, 

Under Art. 116 (and it would be the same 
under Art. 115 or Art, 120) the starting point 
of limitation is the breach of the contract 
which gave the righi to sue. Then the 
question is, when did a breach of con- 
tract occur? Not at the moment when 
the company deducted income-tax from the 
dividends, for it could not assume, or 
at any rate it was not bound to assume 
that no income-tax would be payable 
until the result of ihe assessment was 
known. It has been argued on behalt of 
the plaintiff that time did not begin to 
Tun against the preference share-iolders 
even then, because under Art, 133-B of the 
Articles of Association of the company 
notice is required to be given when a divi- 
dend becomes paya ble, and the shareeholder 
may prefer a claim within three years of 
the notice. In tuis case no notice was 
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given that’ the sums deduced on account of 
incomertax were payable to the share- 
holders, for the obvious reason that the com- 
pany did not recognize any such claim. 
But the absence of such a notice can hardly 
be said to have prevented the share-holders 
from claiming what was due to them, and I 
think the retention of the money became 
wrongful, i. e. the contract was broken, on 
the dates when the company was informed of 
'. the result of the assessment in each year. 
- Time runs from the date of the breach of 
-eontract, not from the date of knowledge 
of the breach; Halsbury, Vol. XX, para, 758, 
Edition 2. There is no question of fraudu- 
lent concealment, that part of the plaintiff's 
`” case having been given up. 


Kania, J.—I agree with the judgment 
just delivered by the learned Ohief 
Justice. The principal disputes between 
the parties are on five points. The plaintiff 
contends that whether the company paid 
income-tax or not, the holders of the second 
preference shares are entitled to receive 
from the company Rs. 7-80 per annum, 
per share, without any deduction whatso- 
‘ever by way of income-tax. The second 
contention is that the defendant company 
is entitled to deduct incomertax only if it 
‘was assessed to and paid income-tax in 
respect of the profits out of which the 
dividend is declared. The third conten- 
tion is that in respect of Rs. 26, by 
reason of the arrangement specislly made, 
it ceased to retain the character of a divi- 
dend and became a debt due by the defen- 
dant company to the holders of the second 
preference shares. It is fourthly contended 
that in any event the interest on the sum 
of Rs, 26 is a debt and does not bear 
the character of a dividend, The last 
contention is about limitation. 

In order to determine the rights of the 
second preference share-holders it is neces- 
sary to consider the terms of the resolution 
passed by the company for the issue of 
these shares. Apart from the circular 
issued, the resolution states that the second 
preference share holders shall have a right 
to a fixed cumulative preferential dividend 
at the rate of seven anda half per cent, 
on the capital for the time being paid up 
on such shares, The Ariicles of Associa- 
tion, which contain the contract between 
the parties in respect of the payment of 
dividends, also state that the profits of the 
company, which it shall from time to time 
determine to divide in respect of any year 
or period, shall be applied in paying a- 
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fixed cumulative preferential dividend at 
the rate of seven and a half per cent, per 
annum on the capital paid up on such 
shares tothe close of such year or other 
period. The resolution and the Articles of 
Association do not refer to any income-tax. 
The effect of accepting the plaintiff's con- 
tention will be that the company should 
bear the burden of the tax on the dividends 
paid to the second preference shares 
holders. The words of the resolution and 
the Articles of Association do not contain 
any such obligation. The circular letter 
issued to the share-hclders expressly states 
that income-tax on the dividends will be 
payable by the share-holders. Therefore 
unless words to the effect that the company. 
shall bear the burden of the tax on these 
dividends (for including which there is no 
justification) are read into the resolution 
and Articles of Asscciation the plaintiff's 
contention cannot be accepted. A similar 
contention of the share-holder was rejected 
in Ashton Gas Co. v, Attorney-General (12) 
and in Purshottamdas Harkisondas v. 
Central India Spinning, Weaving and 
Manufacturing Co., Ltd.(11).- In the yearsin 
which the company’s profits are charged to 


_incomestax and the company pays incomes 
‘tax the position is clearly stated by Lord 


Phillimore in Bradbury `v. English Sewing 
Cotton Co. (13yin these terms (p. 769): 

‘A joint stock company isunder the Income Tax 
Act, 1842, treated as a person and is directed to 
make a return of its profits or gains according to 
Sch. D upon a conventional figure, arrived at by 
taking an average of the three preceding years, and 
is liable to be assessed and taxed thereupon. 

If the principle of its being a distinct person, 
distinct from its share-holders or the aggregate of 
its share-holders, had been carried to a logical 
conclusion, there would have been no reason why 
each share-holder should not, in his turn; Lave to 
return as part of his profits or gains under Sch. D, 
the money received by him in dividends. 

Their taxation would seem to be logical, but it 
would be destructive of joint stock company enter 
prise, so the Act of 1842 has, apparently proceeded 
on the idea that for revenue purposes a joint stock 
company should be treated as alarge partnership, 
so that the payment of income-tax by a company 
would discharge the quasi-partners. The reason 
for their discharge may be the avoidance of double 
taxation, or to speak accurately, the avoidance of 
increased taxation. But the law is not founded upon 
the introduction of some equitable principle | as 
modifying the statute; it is founded upon the pro- 
visions of the statute itself; and the statute carries 
the analogy of a partnership further, for it 
contemplates a company declaring a dividend 
on the grose gains, and then on the face 
of the dividend warrant making a proportionate 
deduction in respect of the duty, so that the share- 
holder whose total income is so small that -he is 


(13) (1328) A O 144 (169); 92 LIK B136; 128 L 
T 546; 67 B J 678; 39 TL R 590, a. 
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exempt from income-tax or pays at s lower rate, 
can get the income-tax which has been deducted on 
the dividend warrant returned to him.” 


These obsérvations explain the scheme 
under which incomertax paid by a com- 
pany on its profits enures for the benefit 
of share-holders in respect of dividends 
paid cut of the profits determined to be 
distributed. The words of the circular 
letter negative the contention that the 
company will- bear the burden of the 
income*tax on dividends paid to the second 
preference share-holders. The scheme of 
the Income Tax Act, which is in accordance 
with the observations quoted above, 
prevents the share-holder being taxed as 
an assessee again in respect of the 
dividends received by him by reason of 
s. 14 (2) (a). This wider contention of the 
plaintiff must therefore be rejected. The 
contention of the plaintiff in respect of 
Rs. 26 and interest on the same has been 
fully dealt with by the learned Ohief Justice 


- and I have nothing more to add. 


The second contention is the principal 
one on which elaborate arguments were 
advanced on behalf of the defendant com- 
pany. ‘The right to deduct income tax rests 
either on a contract or under an Act of the 
Legislature. The Income Tax Act, s. 18, 
permits deductions to be made by certain 
parties under certain circumstances. It 
gives the principal officer of a company a 
right to deduct tax from dividends under 
certain circumstances only. It is common 
ground thatthe right to deduct. income- 
tax, in the crdinary course, from dividends 
paid to share-holders, is not included under 
8. 18, Income Tax Act. Section 18 (6) pro- 
vides that all sums deducted in accordance 
with the provisions of the section shall be 
paid within the prescribed time by the 
person making the deductions to the Govt. 
of India or as the Central Board of Revenue 
directs, Itis common ground that in the 
present case the amounts deducted by the 
company from the dividends in dispute 
have not been paid to the Govt. of India 
or according tothe directions of the Oens 
There is no other 
section in the Act which permits a com- 
pany to deduct income-tax from dividends 
distributed to its share- holders. 

It was argued on behalf of the company 
that the scheme of the Act was such that 
there was an inferential right to deduct 
the tax in respect of dividends distributed 
to the share-holders. For this purpose 
the company relied on the obligation of 
the principal officer of the company to 
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furnish annual returns and also to supply 
information regarding dividends distribut- 
ed to the share-holders, Section £0 pro- 
vides that the principal officer of every 
company shallatthe time of distribution 
of dividends furnish to every person 
receiving the dividends a certificate of the 
fact that the company has paid or will pay 
income-tax cn the profits which are being 
distributed and specify such other particue 
lars as may be prescribed. 

It was pointed outthat the words of the 
section were imperative and under s. 51 
a penalty was prescribed if default was 
Committed in furnishing a certificate. It 
was therefore contended that the company 
was to be assessed onthe profits shown in 
the return. Once it was assessed it was 
obliged to issue a certificate under 8. 20 
and by reason of that, under s. 14 (2) (a) 
the shareholders were absolved from 
payment of all income-tax. It was also 
pointed out that by virtue of the certificate 
issued, the share-holders would be entitled 
to get arefund unders. 48 if the rate of 
tax payable by them was less. It was 
therefore conteaded that once the company 
was assessed to tax the company had a 
right to deduct income-tax at the standard 


irate fixed for the company from the divis 


dends payable to the share-holders. In 
support of this contention reliance was 
placed on several English decisions. I 
shall consider them presently. 


= In my opinion this contention of the de- 


fendant company as put forth by them 


‘ig unsound. Income Tax Act isan Act for 


the recovery of tax by the Govt. and not by 
any other person. When amounts are per- 


- mitted to be deducted by way cf incomes 


tax, B. 18, subes, (6) provides that the same 
Before an 
absolute right to deduct income from a 
sharesholder is established, a clear and 
irresistible- inference from the scheme of 
the Act must be deduced. On a considerase 
tion of the different sections mentioned 
above it appears that when a joint stock 
company pays income-tax on its profits 
according to the Income Tax Act, and out 
of the profits determined by the directors to 
be divisible, dividend is paid, the company 
has a right to deduct income-tax at the 
standard rate and issue a certificate under 
s. 20 of the Act. Where, however, the 
company does not pay tax on its profits and 
thus divisible profits which are distributed 
to the share-holders have not been reduced 
by the payment of any incomestaxin any 
shape or form, E do not find any justifica- 
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_tion in the words of the Income Tax Act to 
permit the company to deduct any tax 
from the dividends distributed to the 
share holders. In the words of Lord 
Philimore the divisible profits which are 
distributed have not been reduced and the 
pariners are entitled to receive the profits 
coming to their share without deduction 
therefrom of any amount. If a portion 
ofthe income of a company is exempted 
from incomestax and the company declares 
a dividend, it was held in Income: tax 
Commissioner, Bengal v. Hungerford Invest- 
ment Trust Lid. (1) that Govt. may lose a 
certain amount. It was pointed out that 
while the company’s profits were not charge- 
able to tax to the full extent, the shares 
holders, by virtue of the certificate issued 
to them under s. 20 of the Act, would be 
able to get a refund on the full amount 
of the dividend received by them, which 
notionally would include a portion of the 
profits exempted from charge. According 
to their Lordships of the Privy Oouncil 
that was a matter for the Legislature. It 
may bethat by reason of a lacuna, the 
Share-holders may also escape taxation 
on income to that extent by reason of the 
provisions of g. 14 (2) (a). But that cannot 
give the company a right to deduct income: 
tax when it has paid none. That decision 
does not support the defendant's contention. 
Questions between the company and 
Govt., or between share-holders and the 
Govt. are not for determination in this 


suit; Goyt. is not a party here and their, 
rights are in no way affected by the dis- 


cussion contained in this judgment. In 
dealing withthe English cases reliéd on 
by the defendant company it should be 
remembered that in England there is 
General-R ile 20 which runs in these terms : 
“The profits or gains to be charged on any body 
of persons thall be computed in accordance with 
the provisions of this Act on the full amount of 
the same before any dividend thereof is made in 
respect of any share, right or title thereto, and 
the body of persons paying such dividend shall 
be entitled to deduct the tax appropriate thereto,” 
Section 7 (1), Finance Act, 1941, runs in 
the following terms: 


“The provisions of r. 20 of the General Rules, 
which authorize the deduction of the appropriate 
tax from any dividend paid bya body of persons, 
shall, in relationto a dividend paid by any body 
of persons, whether before or after the commence- 
ment of this Act, be construed , as authorizing the 
deduction of tax fromthe full amount paid out 
of profits and gains of the said body which have 
been charged to tax or which under the provisions 
of the Income Tax Acts, would fall to be included 
in computing the liability of the said body- to 
assessment to taxfor any year if the anid provi- 
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‘sions required the computation to be made by refer- 


es 


Pe iad 


ence to the profits and gains of that year and not.. 


by reference to those of anyother year or ‘period.” ° 

Sub-ss. (2) and (4) also deal with the 
modes of computaticn. Having regard to 
these fundamental distinctions between the 
English and Indian law the English cases 
are not helpful in determining the point 
in issue. I propose to notice them only 
with a view to find out, if without these 
additional powers given to the company to 
deduct income-tax under the English Statute 
and General Rules, there is anything in 
those decisions to support the present con- 
tention of ths 
should first be observed that all the cases 
relied on by the defendent company are 
between the taxing authorities and the 
assessees and there is nota single case in 
which their present contention has been 
upheld, 


In Scotitsh Union and National Insurance 
Co.v. New Zealand and Australian Land Co. 
(2), the Scottish company incorporated under 
the Companies Act dnd carrying on busi- 
ness in the United Kingdom and Colonies 
having paid United Kingdom income:tax at 
the rate of 5s. per pound alleged that they 
had paid ls. 6d. per pound on that part-of 
their income which was earned in the 
colonies and obtained a rebate in respect 
of its colonial prolits by a corresponding 
deduction of the United Kingdom income- 
It was held that the company in pay- 
ing the dividend for the then current 


‘year on its preference stock was entitléd 
‘to deduct from that 


dividend United 
Kingdom income-tax: at the rate of 5s. and 
was not bound: or eatitled to deduct at the 
neltsrate to be ascertained by- taking into 
account the amount of tax re-paid to the 
company .under s, 43, Finance Act, 1916. 


defendant company. It. 


That decision was on the construction of. 


8. 43 of the Act which permitted the assese 
see who had paid the taxt o claim a refund 


of the United Kingdom tax. The decision > 


is perfectly logical because the -company as 
such had paid the-United Kingdom tax of 
5s- On the whole profits which included the 
profits earned on business done in the coloe 
nies. These prolits of the colonial: business 


were already charged with a tax of ls. 6d. ` 


by the colonial authorities. Under the 
circumstances thai portion of thè profits was 
subject in fact to a charge of the colonial 
tax cf ls. 6d. and United Kingdom tax of 
£s; When the refund of 1s, 6d. was obtained 
it obvicusly eured for the. benefit- of the 
company, and the preference snare-holders 
from whose dividends income-tax at the rate 


g 
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of 5s. only was deducted could not in law or 
equity be considered entitled to the deduce 
tion, Tae point has nothing to do with 
the present controversy a8 it turned on 
the construction of a. 43, Finance Act, 1916, 
`. In Ashton Gas Co. v: Attorney-General 
(12), the facts were that by s. 17, Gas 
Oompanies Act, 1877, it was enacted that 
except a8 in the Act provided the profits 
of the Ashton Gas Oo. to be divided 
amongat the share-holders could not or should 
not exceed the rate of ten pounds per cent, 
per annum onthe ordinary share capital. 

he company paid the dividend in full, 


without deducting the tax, and attached 


to the dividend warrant a certificate that 
tax on the profits, of which the dividend 
formed a part had been or would be paid 
to the proper officer for receipt of tax, 
The Attorney-General and the Corporation 
of Ashton brought an action against the 
Gas Company and it was held that the 
profits ought to be calculated as inclusive 
and. not exclusive of the amount payable 
in respect of -the profits proposed to be 
divided. Lord Halsbury, L. O, in dee 
livering the judgment clearly pointed out 
that the effect. of paying ten per cent. 


without deduction of income-tax in effect 


amounted to a payment of ten per cent. 
plus the amount. of income-tax . due ‘there- 
on, but which under the certificate the 
share-holder was exempted from paying. 
Tne result wasthat instead of ten per cent. 
he got ten per cent. plus the tax. That was 
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was obliged to include this sum in his return 
for the purpose of an assessment to sur-tax, 
as being part of his income—taxed income— 
although free from tax under Sch, D. It 
is obvious that the case has no application to 
the facts here. It was decided on a cone 
struction of General Rule 20, which finds no 
place in the Income Tax Act. The abservae 
tions in that case are in respect of the 
liability of the individual share-holder to 
the Incomertax Authorities and do not 
confer on the company itself a right to 
deduct income-tax when it had paid none, 
Indeed the facts show that in respect of 
the emount which was not charged to 
income-tax the company distributed the 
amount without deducting any income-tax, 
I donot see how this case helps the defende 
ant company. 

Mr: Coltman on behalf of the company 
urged that partial assessment of profits 
as in Income-tax Commissioner, Bengal 
v. Hungerford Investment Trust Ltd. (1) 
is equivalent to “assessed to incomes 
tax” even though the assessment is that 
the company has not to pay any income-tax 
on the profits at all, For this contention 
there is no authority. Oa the other hand 
Lord Tomlin’s observations in Neumann v. 
Inland Revenue Commissioners (3) show a 
distinction when the assessment by reason 
of the rules, is nil. The point was not fur- 
ther developed in Neumann v. Inland 
Revenue Commissioners (3) ag the facts did 
not require that discussion. In my opinion 


clearly outside the scope of .s. 17 of the. there is no justification for the extension 
statute and therefore the “action of them of the . statement found in Income-tax 
company was not justified. That case again Commissioner, Bengal v. Hungerfrod Invest- 
has nothing to do with the present case ment.Trust Ltd. (1) in India so as toin- 
as in tnat case the company had .paid clude a case where a company on assess- 
the full tax chargeable on its profits.:-It mentis ordered to pay ‘no tax, 1, e., is declar- 


was not a case where the company had not Income- 
tax Commissioner, Bengal v. Hungerfurd 


Investment Trust Ltd, (1) is a good answer 
to the plaintiff's claim in respect of the 
accounting year 1934-35 (where admittediy 


paid any tax at all on its profits. 

Neumann v. Inland Revenue Commis- 
Sioners (3) was strongly relied upon by 
the defeudant company. In thas case a 
company owning real property in the 
City of London was assessed to incomes 
tax under Sch. A, The proiits of the 
company largely exceeded the amount at 


tion, a a 


ed exempted from ° income-tax. 


.& portion of the company’s profits came to 


be taxed) but not to the present conten- 


On the other hand in Gimson v. Inland 


which it was assessed and on which. it paid Revenue Commissioners (14) an assessment 
iNcome-tax. Out of the surplus of rents to super tax under the Income Tax Act, 
received over and above the amount of 1913,s8 7 was made upon the appellant for 
income-tax paid, the company distributed a certain year in respect of a dividend 
a dividend amounting in case of onein- paid to him by a limited company in which 
dividual snare-hoider to £4,275. It was he was a share-holder; the dividend was 
held that by virme of r. 20 of the General paid partly cut of capital and partly out of 
Rules applicable to Schs. A, B,O,D and money which was income in the hands of 
E in the Act of 1918 and of s¥35 (2) and (14) (1930) 2K B 246; 99 LIK B 532; 43L T 
8. 39 (2) of the Act of 1927; the share-holder 704. i i - 
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the. company, but fin respect of which in- 
comestax kad not been payable by reascn 
of the rules relating to-the measurement of 
income. The revenue authorities claimed 
super-tax in respect cf so much of the 
dividend as was paid out of inccme of the 
company, but in respect of which income- 
tax had not been payable. It was Leld 
that a share-holder in a company was only 
liable to pay super-tax in respect of a 
dividend which had been subject to income- 
tax, and that as theincome of the company 
out of which this dividend was payable had, 
by reason of the application of the rules 
relating to the measurement of income not 
been subject to income-tax, the appellant 
was equally- not liable. to super-tax in 
respect thereof. Kowlatt, J. in the course 
of his judgment stated as follows (p. (202*,: 
_ “Now what has been done in this case in assess- 
ing the appellant to super-tax is this: The 351. 
received by the appellant in respect of this part of 
his dividend, which was the appellant's aliquot 
proportion of what the company had earned from 
this source or of what they had to divide from 
this source, was treated as increased by a sum of 
91; which the Commissioners called the appro- 
priate addition for income-tax, that is to say, that 
the 351, really represents 441. of profits divided by 
the company on which 91, has been deducted for 
income-tax. That issimply stating what is not the 
fact. There is no evidence to support that. It isa 
simple statement as to something which is a dis- 
putable fact, and the Attorney-General really did 
not contend to the contrary.: What he did contend 
was, that although the assessment of 441. could 
not be maintained, nevertheless’ ‘the assessment 
could be maintained if the figure was '351., and he 
said that although income-tax had not been 
charged upon 351, he would maintain his right to 
say that it ought to havebeen charged, either that 
it ought to-have been charged in the hands of the 
recipient by direct assessment, or that it ouglit to 
have been treated as tax bearing income paid by 
the company out of funds not. themselves taxed, 
so that the company ought to: have deducted the 
tax and ought to have paid it over, and that as 
they had not done so they were liabletoa penalty 
under s, 33, Finance Act of 1924", l 
It may be noticed that the last part cone 
tains the contention that alıhough the come 
pany had not paid and was not liable to 
pay taxthe company ought to have deduct- 
ed the tax from the dividend distributed 
out of the portion. The judgment proceeds 
as follows (p. 252*) : 
_ “That brings me to the point in the case, which 
is this. The Commissioners have held that the divi- 
dend receivedfroma company is itself a tax bearing 
subject-matter, and that it isnot a subject-matter 
which represents merely the division to the individual 
of a fund which has suffered taxso that the tax 
attaches in the hands of the company, and that the 
receiver of the dividend has nothing whatever to say 
to the income-tax as regards that. The matter 
became of extreme importance in the first instance in 
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cases where a subject having asmall income was, 
entitled to recover back tax, The rule which governs. 
the methodof estimating the income in such a case 
is exactly the same rule as that which governs the 
method of estimating income forthe purposes of 
super-tax, and if the Commissioners are right in this 
cate in assessing the appellant to super-tax in the 
sum of 441., we should arrive at this extraordinary 
result, that if the income of the appellant was a small 
one he could recover back income-tax which the 
revenue authorities had never received and which 
represented sums which did not exist, which would be 
quite wrong. ac 

Ihave always regarded it as fundamental that an 
individual whose income comes to him straight and 
is small recovers the tax which he has suffered and 
no other, and that an individual who pays super- 
tax pays it in respect of a fund which has super-tax, ` 
and no other, so if the appellant had received this 
money notfrom the company but direct, by himself 
holding the sourceofincome from which it was 
derived,and had not been liable to income-tax in 
respect of that sumof money by reason of the ruleg 
relating to the measurement of income for the pur- 
poses of income-tax, his income would not be a 
subject-matter on which he could recover back tax 
in case his income was small or on which he would 
pay super-tax incase his income was a large one. 
The caseofa company is somewhat different, but in 
essence it isthe sameand the Attorney-General very 
properly referred to what I said in Inland Revenue 
Commissioner v. Blott (15), which is a material case. 
Ashare-holder can only recover back tax which the 
money he received has suffered, and he can only be 
liable to pay super-tax in respect of a dividend which 
is taxable.” ee 

‘This case does not uphold the contention 
urged by thedefendant company - even 
under the Income Tax Act and rules applic 
cable in England. This decision has been 
quoted with approval by - Lord Tomlin in 
Neumann v. Inland Revenue Commissioners 
(3). Under the circumstances it appears 
that even under the English Law the posi- 
tion taken up by the defendant company is 
not supported by authority. In any event 
the Income Tax Act does not justify | by its 
terms or even inferentially such a right in 
a company, If there is no such statutory 
right is there a right under the contract bete 
ween the parties? In the course of his 
argument Mr. Coltman contended that the 
contract between the company and the 
share-holders was to pay Ks, 78-0, less 
income-tax at the standard rate. The sug- 
gested addition has to go a lot more. It 
should include the case when the company 
is not ordered to pay apy taxatall. No 
authority is cited to support the contention 
which would justify the inclusion of any 
such telm in a contract between a shares 
holder anda company. The circular letter 
issued to the share-holders in substance is 
against the terms of the contract suggested 
by Mr. Coltman. In terme it says that in- 


(15) (1920) 1 K B 114, 
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come-tax upon the dividends will be pays 
able by the holders of the shares. 

As I have pointed out, if by reason of the 
company’s distributable profits being free 
from incomestax the company is not liable 
to pay income-tax, as pointed ont in Gimason 
v. Inland Revenue Commissioners (14), the 
dividend when paid to the share-holders 
is also not liable to be charged to income- 
tax: If so, there appears. to be no justifi: 
cation fora company to say that although 
the-Govi.is not entitled to tax the profits 


of the company and although when these. 


profits when distributed to the share-hol- 


ders are not liable to be taxed, the com>: 


pany shall deduct income-tax and thus 
acquire money which it has no right to 
receive and is under no obligation to pay or 
account to anyone. Barring general argu- 
ments, nothing is cited to support this con» 
tention. The inferential right of the come 
pany to deduct income-tax, when it has in 
fact paid income-tax, has been recognized 
and is not sought tobe disturbed, but when 
if is sought to be extended so as to permit 
a company to make a profit for its own 
benefit and not.for the benefit of the Govt. 
in the name ofincome-tax, [ think itis but 
right that a clear authority should be called 
for before that right-can be recognized. 

-It wag urged that the company gave to 


the share-holders a certificate under ‘s. 20° 


and that enabled them to recover a refund 
under s. 4", Income Tax -Act,- If this is 
_ sought to be argued asa defence it must 
mean that although the company has de- 
ducted from the share-holders a sum as 
income-tax, they are given a document by 
which they will be able to recover the same 
from the Govt. There is no such dee» 
fence in the written statement or the 
issues and [ do not think itis proper to 
permit Counsel to raise it in the course 
of his argument, The contract as suggested 
by Mr. Coltman would mean that the 
company had power (presuming it had) to 
give the share-holders a document which 
would ‘absolve the share-holders from their 
liability to pay the tax. The company will 
therefore deduct from the dividend what 
the share-holders would have to pay oy way 
of tax. This contention is open to two 
objections. = The first is that there is no 
initial contract between the company and 
the share-holders that the company shall 
give a certificate under s. 20, Income Tax 
Act. ‘Section 51 of the: Act provides that 
when: there is a reasonable cause or excuse 
the company is’ absolved from the obliga 
tion to give a certificate, Moreover, even 
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if such a certificate were granted Ido not 
see how the refund section can be applicable 
when in fact the Govt, have not received 
any tax at all‘ from anyone, Without an 
initial payment there can be no refund as 
pointed out in Gimson v. Inland Revenue 
Commissioners (14). The second objection 
is that having regard to s. 14(2) (a) it is 
not established that on receipt of a dividend 
warrant (with or without a certificate) the 
share-holder is under a liability to pay tax 
under the circumstances ‘existing in this 
case. Indeed, it may be disputed if the 
company was justified at all in issuing 
certificates in the terms they were given. 
I therefore think that there being no 
contract and no statutory right the company 
was not justified in deducting income-tax 
from the dividends declared forthe years 
in which the company had in fact paid 
no tax. The assessment orders put in as 
exhibits show that the company was exe 
empted from paying all tax from 1925-26 
up to 1933-34. Therefore for those years 
the right to deduct amount on the ground 
of income-tax must be rejected. 

On the point of limitation I agrea with 
the learned Ohief Justices There is no 
evidence to prove that the plaintiff became 
a holder of. her preferénce shares upon the 
terms of the circular letter of December 
23, 1918. The contention of the defendant 
company that the-plaintifi’s husband was 
a shareholder and.as such had received 
the circular does not help the defendant ` 
company, Thefact that he held a general 
power-of-attorney also does not help the 
company. The knowledge of the circular 
acquired by him was not acquired in his 
position as an agent and toe knowledge 
acquired in another Capacity cannot be 
fastened on to the plaintiff. 


Beaumont, ©. J.—With regard tothe 
order we propose to make a declaration 
in these terms: Declare thatthe defendant 
company not having in fact paid incime- 
tax in respect of prolits of the defendant 
comp iny during the accounting years 1925/26 
to 1933/34 (bota iuclusive) were not entitle 
ed to make any deductions in respect of 
jncosme-tax upon the dividends paid or 
payments made towards the liability of - 
Rs 26 and interest thereon to the plaintiff 
and all persons who were from time to time 
during the said sears holders of the second 
preference shares With regard to paye 
ment the plaintiff asks for an order that 
the defendant company do pay to her sums 
of Re. 0-5-5, Re, 0-2-8%, Re. 0-13-64 and 
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Rs, 2-8-74 per each second preference share 
held by her in respect of dividends declared 
in July 1931, July 1932, August 1933 and 


September 1934, and there is no difficulty 


in making an order in thcse terms, but 
the plaintiff also suggests that we should 
extend the order for payment to the holdeis 
of other second preference shares represent- 
ed by her inthe suit. It is, I think, clear 
that we cannot do that, because some of 
these hclders may be persons against whom 
the defendant company may have some 
right of set-off, Mr. Ooltman bas argued 
strenuously that in a representative suit 
the Ccurt cannot make any order for pay- 
ment. No doubt the rule is established that 
as against a representative defendant the 
Court will not make an order for payment. 
But no authority has been cited to us—nor 
do: I know cf any—which shows that the 
Court cannot in a proper case make an 
order for payment on behalf of a representa- 
tive plaintiff. I think, however, all we can 
dois to make an order in general terms in 
this form. 

Order that the defendant company- do 
pay to the other holders of the second 
preference shares represented herein by 
the plaintiff such sums as they may be 
entitled to having regard to the above 
declaration, and to the equities existing 
between themselves and the company with 
liberty to apply. If we.do not make that 
order the difficulty is this, We are told 
that there are something like 20,000 holders 
of-second preference shares, Ifinstead of 
` making- an order for payment we were to 

say that we cannot make such an order 
and that limitation will continue to run as 
against the holders of second preference 
shares other than the plaintiff those holders 
of second preference shares will now have 
to Start suits against the defendant com- 
pany, we might have 20,000 suits against 
the defendant company with 20,000 applica- 
tions for stay pending an appeal in this 
suit tothe Privy Ocunci]l, In our view we 
ought to avoid such a contingency, and 
we think that an order in the terms we 
have suggested will do no injustice. to the 
defendant company, and will, on the other 
hand, save limitation from running. Pay- 
_ment will carry interest at the rate of 

6 per cent, per annum from the date of 
judgment and not before (Art. 136), The 
plaintiff is entitled to the costs of the 
suit. l 


D. l Suit decreed. 
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NAGPUR HIGH COURT 
Second Appeal No. 286 of 1936 
August 16, 1938 

- Nrycer,d. 
SAMBHOO AND ANOTHER—PLAINTIFFS 
-—— APPELLANTS : o’ 
Versus i 
PARASHRA M—DEFENDANT— 


RESPONDENT - Š 

Berar Land Revenue Code, 1928, a. 129 (3)— Dispute 
as.to right of way — Enquiry and order passed by 
Tahsildar—Appeal heard by Sub-Divisional Officer 
exercising powers under s. 32—Subsequent civil suit 
—Starting point of limitation. 

A dispute regarding aright of way which pro- 
vided access to certain survey number was enquired 
into by the Tahsildar who was empowered to do so 
by Govt. Notification at the instance of the defende’ 
ant and-the Tahsildar passed his order on January 10, 
1934, in defendant's favour, The plaintifs thereon ` 
preferred an appeal to the Deputy Commissioner 
which was heard by the Sub-Divisional Officer, who | 
decided it on March 14, 1934. An appeal to the 
Commissioner was decided on June 13, 1934,and a 
revision application made to the Local Govt. was. 
decided on December 1?,1934. The decision having. 
been given against the plaintiffs they filed a suit 
on March 11, 1935, in terms of s, 129 (3) of the 
Berar Land Revenue Code, 1928: 

Held, that although the Tahsildar exercised the 
powers under the Berar Land Revenue Code under 
g. 129 his decisions did not have the force of the 
decisions of the Deputy Oommissioner. The order 
passed by the Sub-Divisional Officer exercising ` 
powers under s, 32 became thut of the Deputy 
Commissioner and the period on one year was to be 
computed from the date ofthe order passed by the 
Sub-Divisional Officer. The suit was, therefore, in 
time, z 

S. A. from the appellate decree of the 
Court of the Additional District Judge 


Khamgaon, dated April 14, 1936. i 


Mr. V.K. Rajwade, for the Appellants.. 


Mr, W. K. Sheorey, for the Response 
dent. . 


- Judgment.—This is plaintiffs’ appeal 
from the judgment of the Additional District 
Judge, Khamgaon, in Civil Appeal No. 64-A 
of 1935 decided on April 14, 1936. The 
only point which arises for determination 
in this appeal is whether the suit was 
within time, oe 
There was a dispute regarding a. right.of 
way which provided access to Survey No. 11. 
lt was enquired into by the Tabsildar. 
Malkapur at the instance of the. defendant 
Parashram, and the Tahsildar passed his 
order on January 10, 1834 in defendants 
favour. The plaintiffs thereon preferred 
an appeal to the Deputy Commissioner. which | 
was heard by the Sub-Divisional Officer, 
Khamgaon, who decided it on March 14, 
1934, An appeal to the Commissioner was 
decided on June 13, 1934 and a revision 
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application made to the Local Govt, was 
decided on December 12,1934. The deci- 
sion having been given against the plaintiffs 
they filed a suit on March 14; 1935 in 
terms of s. 129 (3) of the Berar Land 
Revenus Code, 1928. Both the Couris below 
held that the cause of action arose on the 
date on which the Tahsildar’s order was 
passed, that is to say on January 10, 1934 
and that the suit having been filed more 
than one year after that date was barred 

y time. 

The terms of suhss. (3) of s. 129 of the 
Berar Land Revenue Oode go to show 
that it is the decision of the Deputy Com- 
missioner which is the starting point of 
limitation of one year prescribed therein 
for instituting a civil suit. The question is 
whether Tahsildar’s order should be deemed 
to be the order of the Deputy Commissioner 
for the reason that he wasempowered by 
a notification of the Local Govt. to enquire 
into and decide the right of way over the 
boundaries contemplated in s.-129 of the 
Berar Land Revenue Code. The notifica- 
tion invests all Tahsildars with powers under 
the Oode specifiedin schedule appended to 
that notification. The Tabsildar is thereby 
authorised to enquire into and decide such 
disputes but that does not invest him with 
powers of the Deputy Oommissioner so as 
to make his decision a decision of the 
Deputy Commissioner. There is a clear 
and unmistakable difference in the Notifica- 
tion aforeementioned and the notification 
No. 593-2°7-XII dated February 7, 1929 
which confers cn the Sub-Divisional Officers 
the powers of a Deputy Commissioner under 
8. 32 (1), cl. (1) to hear appeals from orders 
passed by Tahsildars,and Naib-Tahsildars 
under the Code. Whereas in the first 
Notification the expressson is ‘invest all 
Tahsildars with powers under the Code”, 
the expression in the other notification is 
“to confer on all Sub-Divisional- Officers 
the powers of a Deputy Commissioner under 
s. 32” etc. The meaning is clear beyond 
any controversy. While the Tahsildar exer- 
cised the powers under the Code under s. 129 
in- this case his decisicns did not have tke 
force of the decisicns of the Deputy Com- 
missioner; the Sub-Divisional Officer who 
exercised the powers of a Deputy Com- 
missioner under 8, 32 stocd in the shoes 
of the Deputy Ccmmissioner, and his 
decision tock effect asifit had teen made 
by the Deputy Commissioner himself. As 
between the two crders, viz., that passed by 
the Tahsildar and that passed by the 
Sub-Divisicnal Officer it is the laiter order 
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which becomes that of the Deputy Commis- 
sioner, as will be clear by a reference to 
s. 32 of that Act. As the order passed by 
the Sub-Divisional Officer exerc'sing powers 
under that section became that of the Deputy 
Commissioner it became appealable to 
the Commissioner, and in this case an 
appeal was actually filed from the Sube 
Divisional Officer’s order as if it was the 
Deputy Commissioner’s order. The Sube 
Divisional Officer’s order was passed on 
March 14, 1934 and the period of limita- 
tion of one year must be computed from 
that date. The plaintiffs would thus have 
time to file a suit up to March 14, 1935. 
They filed the suit on March 11, 1935, It 
must therefore be treated as having been 
filed within time, 


The lower Appellate Oourt’s decree is 
set aside and the plaintiffs’ suit is remanded 
to the trial Court for trial on merits. The 
appeal thus succeeds with costs in all the 
Courts. Oounsel’s fees Rs. 20, 


~ 


Be | Case remanded, 


RANGOON HIGH COURT 
Criminal Reference No, 34 of 1939 
Rosgeta, O. J. ano DoNKLEY, J. 
Toe KING— PROSROUTOR 


vergus 
KYAW AYE—Acoussp 

Whipping Act (IV of 1909), s. 3—O fence ‘under 
8. 380, Penal Code (Act XLV of 1860)—Sentence of 
whipping, if can be substituted for order of deten- 
tion in Borstal School passed by trial Court— 
Burma Prevention of Crime (Young Offendrs) Ast 
(III of 1930), s. 25—Order under—Nature of. 

In a case of an offence under s. 380, I. P. O., a 
Magistrate has two alternatives before him. He 
may send an offender to prison or, in lieu thereof, 
he may either cause him to be whipped or send him 
to Borstal; but the power to order a person to be 
whipped is only in lieu of another punishment 
under the Code and once an order of detention in 
Borstal has been passed there is no power to alter 
this order to a sentence of whipping. Where a 
Magistrate has ordered detention in Borstal School 
of an offender, the Sessions Judge has no power to 
substitute for it a sentence of whipping as that 
would be enhancing the sentence, 183 Ind. Oas. 
74 (1), 163 Ind, Oas. 144 (2) and 165 Ind. Oas. 575 
(3), relied on. 7 

Per Ba U, J.—(In order of reference) the order passed 
under s. 25, Prevention of Crime (Young Offenders) 
Act, has not the same legal effect as an order pass- 
ed under s. 562, Criminal P. O., as it affects the 
offender directly in his person and deprives him 
of his liberty unlike an order under s. 562, Oriminal 

, O. It is, therefore, a punishment within the 
meaning of a. 3, Whipping Act,and s. 53, I. P. O. 
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Cr. Ref. made by Ba U, J., in Oriminal 
oo No. 125-A of 1939, dated April 28, 
1939. 


` Order of Reference - 


_ Ba-U, J—Respondent Kyaw Aye, aged 
18, was tried and convicted on acharge of 
cattle theft under s. 380,I, P. O, and 
ordered to be detained in the Borstal 
School for four years. On appeal the learned 
Sessions Judge of Bassein confirmed the con- 
viction but set aside the order of detention 
and in lieù thereof gave him 20 lashes. The 
question is whether the sentence of whip- 
ping given in lieu of the order of detention 
in a Borstal School amounts to enhance- 
ment within the meaning of s. 423 (1) (b) 
(3), Criminal P, O. The learned Govt.-Advo- 
cate submits that it does. His contention 
is that though whipping can be given under 
s, 3, Whipping Act, in addition to or in lieu 
of any punishment to which an offender is 


liable, it cannot be given. in lieu-of an-’ 


order of detention in a Borstal School as the 
order of detention is not a punishment. An 
order of detention passed under s, 25, Pre- 
vention of Crime (Young Offenders) Act, 
according to the learned Govt. Advocate 
has the same legal effect as an order passed 
under s. 562, Oriminal P. O. He contends 
that punishment. as used in. 8. 3, Whipping 
Act, means the kind of punishment as set 
out in s, 53, I. P. O. There are six kinds 
of punishments as seb outin that section, 
namely, (1) death :. (2) transportation : (3) 
penal servitude ; (4) imprisonment, rigorous 
T simple : (5) forfeiture of property: (6) 

ena pi o G a 
-If the order passed under s. 25, Preven- 
tion of Crime (Young Offenders) Act, has 
the same . legal effect as an order passed 
under s. 562, Criminal P, O., it cannot then 
be punishment in lieu of which whipping 
can’ be given. In my opinion, it doves. not 
„have the same legal effect as an order passed 
-under s, 562, Criminal P, O. The object 
underlying the infliction of punishment is 
. to make the offender suffér either in person 
_0r in purse or in both so that he may. not 

follow his errant way in futureand at the 
same time to: make others understand that 
‘they will be dealt with similarly if they 
.commit any offence against society, . This 
. being recognized not to meet the case of 
- a- person -having ‘the first lapse in his life 
-from‘the path of rectitude, s. 562, was intros 
. duced, , Under, the said section, a person 
. who has his first lapse in life need not be 
- sentenced to punishment. - Provided: certain 
‘conditions set out in that section aré ful 
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filled, he may be given a chances of reform- 
ing himself by being let off on recogni» 
zances fora certain period of time. If he 
does not behave himself well within that 
period, he canbe re-called and. sentenced 
to any kind of punishment as prescribed. in 
s. 53 of the I.P. O. = TE 
The order thua passed under s, 562, is 
what I may call an order putting aman on 
probation of good conduct for a certain 
period of time. It does not affect him either 
in person or in purse, but the order passed 
under s, 25, Prevention of Crime (Young 
Offenders) Act affects the offender directly 
in his person. Though he is not sent to jail, 
he is detained according to his age either 
in a Borstal School or a training school.. It 
thus deprives him of his liberty. To be de- 
prived of one’s liberty is in effect a punish 
ment, Detention in a Borstal or training 
school lies midway between rigorous and 
simple imprisonment. A man sent to rigor- 
ous imprisonment hasto do hard manual 
labour whereas a man sent to simple im- 
prisonment is allowed to pass his time. in 
idleness. In the case of a boy. sent to.a 
Borstal or training school he is neither asked 
to do hard manual labour nor allowed. to 
pass his time in idleness. He is taught 
some useful trade so that he may become 
Such being 
the case, I am of opinion, that an, order 
passed under gs, 25, Prevention of Orime 


(Young Offenders) Act is a punishment 


within the meaning ofs.3, Whipping Act, 


-That this is so is in my opinion, proved.by 
‘what s. 10 of the aforesaid Act says. Under 


the said section whipping can be given in 
lieu of the order of detention in the cage 
of a boy under 16 years of age, Further I 
may point out that thelearned authors of 
the Law of Crimes, Ratanlal and Thakore 
are also of opinion that detention ina ree 
formatory is a punishment within the mean- 
ing of 3, 53, L. P,O. They say “to the six 


-kinds of punishments mentioned in the 


section two more are added by subsequent 
enactments, namely, whipping and deten- 
tion in reformatories,” (See p.85.of their 
book, 14th Edition.) As thisis, however, an 
important point, I refer the following ques- 
tions for decision by a Bench, full or others 
Ls asthe learned Ohief Justice may dee 
cide : | 

(1) Whether whipping can be given in 
lieu of an order of detention in a Borstal 
School. a 

(2) If so, how many stripes should: be 
regarded as equivalent to a. particular 
period of detention. 
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_ I may note that the sentence of whipping 
in this case has been carried out. 
- Mr. U Myint Taein, Govt. Advocate, for 
the King. 
Order of Division Bench 

_Roberts, C, J. —In this case two ques- 
tions have been referred for our decision, 
The first is whether whipping can.be given 
in lieu of an order of detention in a Borstal 
School, and the second, if so, how many 
stripes should be regarded as equivalent to 
a particular period of detention. The facts 
out of which this question arises are cone 
cerned witha matter in which the res- 
pondent and another were tried for an 
offence under s. 3&0, I. P. O. and the Fourth 
Additional Magistrate of Bassein passed an 
order against the respondent of four years’ 
detention in the Borstal Institute. The 
learned Sessions Judge thought ‘that this 
was unsuitable and substituted for it a 
sentence of twenty lashes of whipping which 
we regret to learn, has been carried out. 
Now, under s. 3, Whipping Act, whoever 
commits, amcng other offences an offence 
against s. 300, I, P.C,, may be punished 
with whipping in lieu of any punishment to 
which he may, for such offence be liable 
under the said Code, that is to say, the 
Magistrate who tried the case might have 
decided to order whipping in the’ case of 
this respondent ; but what in fact he decid- 
ed to do was to send him to be detained 
in the Borstal Institute. How then, did the 
learned Sessions Judge passa sentence of 
whipping ? He could only do so by invok- 
ing s.3, Whipping Act, and he could only 
pass a sentence of whipping in lieu of 
any punishment to which the respondent 
might be liable under the said Code, that is 
to say, he could only pass a sentence of 
whipping in lieu of a sentence of imprison» 
ment; but the respondent bad never been 
sentenced to imprisonment, and in order to 
give the learned Sessions Judge power to 
sentencé him to whipping he must notion- 
ally re-convert the order sending: him to the 
Borstal Institute into a sentence of impri- 
sonment. He has no power to do so as that 
would be enhancing the ssntence. It is clear 
that a Magistrate, in such a case, has two 
alternatives before him. He may send an 
oifender to prison or, in lieu thersof, he may 
either cause him to ‘be whipped or send him 
to Borstal; but the power to order a person 
to be whipped is only in lieu of another 
punishment under the Code and once an 
order of detention in Borstal has been 
passed there is no power to alter this order 
to a sentence of whipping. 
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The anthorities which bear upon the point 
are numerous and clear. [n Haperor V, AA 
Hiwa (1), it was pointed out that an order 
for detention in the Borstal Institute in subs 
stitution of asentence of imprisonment is 
not enhancement, that is to say, it is a 
lesser sentenca than that of imprisonment. 
It follows that a senteace of imprisonment 
must always be an enhancement of an 
order for detention in a vorstal Institute. 
This authority was followed in Tha Evy. 
Emperor (2). The latter decision was refer- 
red to bya Fall Bonch in King-Emperor 
v. Ism2il (3). Inthe circumstances the sen- 
tence which has been carried out was an 
illegal one. Asit has beencarried out the 
records will ba sent back to the learned 
Sessions Judge for future guidaac3 in mats 
ters of this kind. 

Dunkley, J.—I agree. 


s. Reference answered. 


(1) 14 R 119; 163 Ind. Cas, 74; A I R 1936 Rang 
227; (1938) Or. Oas, 527; 37 Or. L J 790; 8 R Rarg. 


609. 
(2) 14 R 143; 163 Ind, Cas, 144; A I R 1936 Rang. 
999; (L14: )Or. Oas. 513; 37 Or. L J 793; 8 R Rang. 


1. l - 
a 625; 165 Ind, Oas, 575; A I R 1936 Rang. 


l4 . 
48 (19: ` Or. Oas. 976; 9 R Rang. 215 (F B). 
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LAHORE HIGH COURT 
minal Revision No. 1580 of 1939 
January 24, 1940 
“BLaccee, d. 
MOHAMMAD SHARIF—PeETITIONER 
versus 


DIWAN SINGH—Respon ognt 
Criminal Procedure Oode (Act V of 1838), ss. 522 
(3), 433, 4338—S. 522 (3), applicabslity—W hether gives 
right of appeal against order passed under s. 522— 
Court of reference in s. 522 (3), what is—Court having 
power to report case under 3. 438, tf Court of refer- 


è. ; 
Babel (3) of s. 522, Oriminal P. O, only applies 
to thə Court which is dealing with thə original 
matter either as a Oourt of Appeal, confirmation, 
reference or revision in relation to that matter. It 
does not give any sort of right of appeal by itself 
against au order passed under s. 522, 135 Ind, Oas, 
79 (1), relied on. 
- À airs of reference in sub-a. (3) of s. 522. 
Oriminal P.O, can only be interpreted as meaning 
a Gourt which has the power to refer and that _is 
only a Court empowered unders.433 A Qourt which 
has power to refer the cass for orders to the High 
Court under s. 438is not a Court of reference. 145 Ind 


Oas, 327 (2), explained. 

Or. R. from the order of the Sessions 
Judge, Sialkot, dated August 3, 1939. 

Mr. Mohammad Aslam Khan, for the 


Petitioner. 
Mr, S. L. Puri, for the Respondent, 
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Order.—This case involves a question of 
law for which no direct authority has been 
cited before me. The learned Magistrate 
heard and decided a criminal case against 
the petitioner for criminal trespass and 
convicted him. He apparently held that 
the trespass was merely of a technical 
nature, as he only sentenced the petitioner 
to imprisonmet till the rising of the Court 
and a small fine, There was no appeal 
against this order. The learned Magistrate 
was later moved under s. 522, Oriminal 
P. O., to restore possession to the com- 
plainant in the original case. The learned 
Magistrate refused to restore possession as 
he was of opinion that the conduct-of the 
complainant was not entirely satisfactory 
and that he had deliberately given wrong 
boundaries in his application to the Civil 
Court and by this means had been put in 
possession of the whole batthak to which 
he was not entitled. The learned Magis- 
trate in view of this declined to exercise 
bis discretion to make an order under 
s. 522 and left it to the complainant to get 
his rights by application to a Civil. Court, 
As I have said there was no appeal to the 
learned Sessions Judge. A revision peti- 
tion was however put in by the complainant 
for enhancement of sentence and whilst this 
was pending another petition was put in to 
the learned Sessions Judge to pass the order 
under s. 522 which the learned trial Court 
had declined to pass. The learned Sessions 
Judge entertained these petitions. He did 
not however report them for the orders of 
the High Court., He took action himself 
and passed orders granting this application 
apparently believing himself to be entitled 
to act under subes, (3) of s. 522, Criminal 
P.O. He dismissed the other application 
for enhancement. . 

There is one thing that I am clear about 
in this case and that is that sub-s. (3) -of 
s.°522, only applies to the Court which is 
dealing with the original matter either ag 
a Court of Appeal, confirmation, reference 
or revision in relation to that matter.. It 
does not give any sort of right of appeal 
by itself against an order passed’ under 
s. 522, The learned Counsel for- the peti- 
tioner has drawn my attention to a case 
reported in Ghazan v. Bhag Bhari (1) in 
which the same view was held by another 
Judge of this Oourt. It is clear to me 
therefore that as far as sub-s. (3) of 
s. 522 is concerned the learned Sessions 

(1) AI R 1932 Lah. 210; 135 Ind, Oas. 679; (1932) 


Or. Oas 254; 33 Or. L J 191; 33 PL À 
Rul. (1932) Leh. 151. A 481; Ind. 
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Judge was neither a Court cf Appeal 
nor a Court-of confirmation nor a Uourt of 
Revision. His power with regard to: the 
revision petition before him for enhance- 
ment of sentence was limited to reporting 
the matter tothe High Court and he could 
not revise the order himself. It has been 
contended on behalf of the respondent that 
he was a Court of reference, the argument 
being that s. 438, Criminal P. O., gives him 
the power to refer the case for orders to the 
High Court; Reliance has been placed upon 
a- judgment reported in Fida Hussain v, 
Sarfaraz Hussain (2), There is one remark 
at the end of the judgment which might 
be construed as meaning that the Judges 
took it for granted that a Court reporting 
the case for orders under `s. 438 was a 
Court with power to act under sub's. (3) of 
9.522. The matter however does not appear 
to have been put explicitly before the 
Bench and to have been definitely consi- 
dered by them, as the real question which 
was involved in that case was whether a 
Court which could take action under 
sub-s. (3) of s, 522 had todo so within a 
month of its order or could doso at any 
time without limit. 


It is true that a case reporied by a Ses- 
sions Judge under s, 438 is frequently 
loosely described as a reference but when 
it comes to interpreting a statute one can- 
not gain any support from the mere fact 
that a term is habitually loosely used. 
One has to look at the statute itself. Look- 
ing at the statute itself I find that a Oourt 
of reference can only be a Court such as is 
described in s. 433 of the Code where the 
word ‘refer’ is definitely used. No such 
word is used in s. 438 where the word 
‘report’ is used instead. There would have. 
been no difficulty in using the word ‘refer’ 
in s. 438 in place of the word ‘report’ had 
it been the intention of the Legislature to 
include a Court acting under s. 438 in the 
category of Courts of reference. It was 
contended that the Legislature which 
amended the statute in 1923 by adding 
sub-s. (3) to s. 522 intended to include a 
Court acting under s. 438. If however 
this was their intention they have not 
carried it out by the language which they 
have used, In my opinion a Oourt of 
reference in subes. (3) of s. 522 can only 
be interpreted as meaning a Court which 
has the. power to refer and that as far as. 


(2) 12 Pat. 787; 145 Ind. Cas. 327; A I R 1933 Pat. 
617; (1933) Cr, Cas, 1866; 34 Or. L J 940;14 PL T 
696;6 RP161 >- - i 
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I can see from the Code, is only a Court 
empowered under s. 433, Criminal P, O. 

The order of the learned Sessions Judge 
therefore appears to me to be without 
jurisdiction and I must and.do set it aside, 
It was argued before me that I should not 
set it aside as substantial justice has been 
done. lam not however really satisfied that 
substantial justice would be done by the 
learned Sessions Judge's order. The 
learned Magistrate had a diseretion to pass 
an order under s. 522 or not and if he was 
of opinion, and he wae the best judge of 
this, that the complainant had not come 
into Court with clean hands and had himself 
been guilty of some malpractice in his 
proceedings with relation to the case, I 
think that the order which he passed 
refusing to take action under s. 522 was 
not unjustified. As a result therefore I set 
aside the order of the learned Sessions 
Judge in this case and restore the original 
order of the learned Magistrate. Jn other 
words the petition is accepted. 


g, Order set aside. 
BOMBAY HIGH COURT 
Full Bench 
Civil Revision Application No. 138 of 1939 
October 11, 1939 


N. J. Wana, DIVATIA AND Loxor, JJ. 
RAMRAO BHAGWANTRAO INAMDAR 
AND ANOTHER —DEFENDANTS—ÅPPRLLANTS 
VETSUS 
Babu APPANNA SAMAGE AND orugres 

—PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 1 (2), 8.115—Interpretation and scope of—“ Formal 
defect”, meaning of—Defect, should not affect merits 
of case—Withdrawal allowed on ground not contem- 
plated by r. 1 (2)~—Order amounts to exercising 
dus racion not vested in Court and is revisable under 
3. 115, 

Clause (a) of O. XXII, r. 1 (2), Oivil P. O., is 
illustrative of the “grounds” referred to in cl. (b),and 
although the “grounds” need not be ejusdem generis 
with the ground mentioned in ol. (a), they must be 
“at least anslogous” to it. The ground incl. (a) 
requires that the suit mustfailby reason of some 
formal defect; whereas the grounds contemplated in 
cl. (b) need not necessarily be fatal tothe suit, but 
ggg be analogous to a formal defect. fp. 413, col. 


(Case-law discuased.} 

The expression “formal defect” must be given a 
wide and liberal meaning, and must be deemed to 
connote every kind of defect which does not affect 
the merits of the case, whether that defect be fatal to 
the suit ornot, This expression includes misjoinder 
of parties or of the matters in suit, rejection of a 
material dccament for not having aproper stamp and 
the erroneous valuation of the subject-matter of the 
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suit. -Robert Watson & Co. v. Collector of Zillah 
Rajeshahye (11), relied on. [p. $13, col. 2.] 

Where the plaintiff prays for an injunction? on the 
basis of his being the owner of the site which ha 
claims to be an accretion to his land as an alluvion 
and the suit is dismissed for want of proof, the plain- 
tiff cannot be allowed to withdraw the suit in appeal 
in order to file another suit claiming title to the site 
in suiton the ground of adverse possession as there 
is no defect of form in the suit but a defect of 
substance arising out of his inability to prova.the 
titleon which he based his claim. Allowing the with- 
drawal of the suit on grounds not contemplated by 
O. XXIII, r.1 (2) amounts to the exercise of juris- 
diction not vested in the Court under r, ) (2) and its 
order can be corrected in revision under s.115, 119 
Ind. Oas. 773 (24), relied on. 


O. R. App. against an order of the Assis- 
ees Judge, Belgaum, in Appeal No, 6 of 
193 e. 


Mr. B. D. Belii, for the Appellants. 


Mr. D. R. Manerikar, for the Respon- 
dents. 


Lokur, J.—This is an application in re- 
vision against the order of the Assistant 
Judge of Belgaum allowing the withdrawal 
of a suit with liberty to file a fresh suit. 
The original plaintiff, who died during the 
pendency of the suit, filed the suit in the 
Court of the Subordinate Judge of Chikodi 
for an injunction restraining the defene 
dants from obstructing him in removing the 
trunk of the babul tree which he has cut 
down. He alleged that the tree stood on his 
land survey No. 12¢/1 of Badakatul and 
had been in his enjoyment for 40 years, 
The land is bounded by a stream on its 
east and the defendants who are the inam- 
dars of the village contended that the tree 
was not standing on the plaintifs land 
but in the bed of the stream of which the 
flow had been wrongfully diverted by the 
plaintiff by artificial means. The plaintiff 
claimed that the said portion of the bed 
was an alluvion and as such was an acre- 
tion to his land, while the defendants cone 
tended that the new land in the bed of the 
stream was not an alluvion since it was 
formed as a resalt of the plaintiff's wrong- 
ful construction of a fencing,in the bed of 
the stream, and that even if it were an 
alluvion, they, a8 the inamdars of the entire 
Village, were entitled to it. Tae triai Court 
held that the new land was not an alluvion, 
that the plaintiff had wrongfully encroach- 
ed upon the bed of the stream, of which the 
inamdars were the owners, aud that the 
plaintiff could become entitled to it only 
by being in adverse possession thereof for 
the statutory period. The trial Court obe 
served that adverse possession had not been 
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specifically pleaded in the plaint, and that 
even ifthe plaintiff be allowed to prove 
his title by adverse possession, the evidence 
adduced was insufficient to hold it proved, 
Tne suit was, therefore, dismissed with 
costs, and in the appeal filed by the de- 
ceased plaintiff’s sons, they applied for per- 
mission to wittdraw the suit with liberty 
to file a fresh suit, on the ground that “the 
case of adverse possession and declaration 
was not embodied in the plaint,” “through 
oversight.” In spite of the respondents’ 
objections, the application was granted and 
the suit was allowed to be withdrawn with 
liberty to file a fresh suit, The respondents 
(the original defendants) have now come in 
revision. The question that arises in this 
case is whether the gronnd on which the 
withdrawal of the suit has been allowed is 
such as is contemplated by. O. XXIII, r. 1, 
suber. (2), Civil P. O., 1908. Under that sub- 
rule, withdrawal of a suit with liberty to 
institute a fresh sult in respect.of the same 
subject-matter may be permitted to the 
plaintiff, where the Oourt is satisfied 

‘(a) that asuif must fail by reason of some for. 
mal defect, or (D) that there are other sufficient 
grouuds for allowing the plaintiff to institute a 


fresh suit for the subject-matter of a suit or part of a 
claim.” 


In the present case there was no formal 
defect fatal, to the suit, and the permission 
for withdrawal was granted for a reason 
said to fall under cl, (b;. Itis contended 
for the petitioners that “other sufficient 
grounds” mentioned in cl. (b) must be ejus» 
dem generis with the ground mentioned in 
el. (a). On the other hand it is urged for 
_ the opponents that there is no such limita- 
tion on the expression used in cl. (b) and 
that the suit may be allowed to be with- 
drawn on any ground whatsoever, provided 
the Court deems it to be sufficient, There 
is a sharp conflict of judicial opinion on 
this point, and it is necessary to go to the 
root of the- principle and the history of the 
legislation on this subject. In el. (b) the 
nature ofthe “grounds” which may be re 
garded as sufficient is not specified, and 
ordinarily general words in a statute, like 
all others, ought to be deemed to carry 
their full and natural meaning, and une 
called for restrictions ought not to be im- 
posed on their plain and ordinary meaning, 
An exception to this is however recognized 
in the accepted canon of interpretation that 
if a general word is preceded by particular 
and specific words of the same nature as it- 
self, it takes 1's meaning from them, and is 
presumed to be restricted to the same genus 


as those words, But this doctrine of ejusdem- 
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generis ia by no means of universal applica- 

tion, and should not be applied whére there 
are adequate grounds to show that the 
natural and wider meaning is intended. To 
quote from Maxwell on the Interpretation 
of Statutes (Edn. 8, p. 293): : 


“If it can be seen from a wider inspection of the 
scope of the legislation that the general words, not- 
withstanding that they follow particular words are 
nevertheless to be construed generally, effect must 
be given to the intention of the Legislature as 
gathered from the larger survey.” 

In Kali Ram v. Dharman !1) and in Sadeg 
Reza v. Asaf Kader (2) an unrestricted 
meaning was given to the words “other 
sufficient grounds” and suber, (2) (6) was 
so interpreted as to give the Court 
authority to permit the withdrawal of a 
suit on any ground, which appeared to. it 
to be sufficient, whether that ground was 
in the nature of a formal defect or not; but 
the earlier rulings to the contrary were not 
discussed in these two cases.-In Kan- 
nuswami Pillai v. Jagathambal (3) Sadasiva 
Ayyar, J. differed from the earlier rulings 
in Aiya Goundan v. Gopanna Manradiyar 
(4, Kharda Co., Lid. v. Durga Charan 
Chandra (5) and Mabulla Sardar v. Rani 
Hemangini Debi (6) and expressed his 
opinion that there was nothing clearly 
indicated in the section itself from which 
it could be inferred that the Legislature 
intended to allow withdrawal with permis- 
gion only in the. cases where the suit was 
bad by reason of a formal defect,or somes 
thing analogous to a formal defect. His 
opinion was however obiter, since the 
decision ultimately turned on the finding 
that the ground, whether analogous to- a 
formal defect or not, was insufficient. The 
other Judge in that case, Oldfield, J., ex- 
pressly stated that he was not disposed to 
reconsider the principle referred to in Atya 
Goundan v. Gopanna Manradiyar (4) and 
that if was nct necessary to decide whe- 
ther in that case the Court had jurisdiction 
to allow the withdrawal of the suit by the 
plaintiffs, since, even ifit had the plaintiffs 
had not been honest and deserved no cone 
sideration. In the three cases referred .to 
by Sadasiva Ayyar, J., and also in Kali 

(1) A IR 1934 All, 214; 147 Ind, Cas. 441; (1934) A L 
J 821;6R A538. tae 

(2) A I R 1931 Oal. 268; 127 Ind, Oas. 549; 34 O WN 
578; Ind, Rul. (1930) Cal. 833. 


(3) 41 M 701; 46 Ind. Oas. 265; AI R 1919 Mad. 
1011; 35M lu J 87; (191t)M W N497;24MLT 46; 8 
14 


W 145. 

(4927 M L J 480; 26 Ind, Cas.57; A I R 1915 Mad. 
480: LL W 726; 16 ML T £53; (914) M WN. 

2. 
(5) 11 OL J 45; 5 Ind. Cas. 187. 
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Prasanna Sil v. Panchanan Nandi (7), it 
was held that the sufficient ground 
referred to in-ecl, (b) must bé. ejusdem 
generis with the defect referred to in cl. (a). 
In Buta Singh v. Hardit Singh (8) this was 
taken as “settled law.” In Jagmohan v, 
Ram Khelawan (9), Boys, J., took the same 
view and observed that “any other sufficient 
ground” must be ejusdem generis with a 
formal defect. The Oudh Court also has 
faken the same view in Tikai Chobay v. 
Firm Sheo Dayal Ramji Das (10). Several 
other rulings to the same effect were cited 
at the bar, but a review of them shows that 
the decision in each case depended mostly 
on its own facts, andthe grounds were in 
fact insufficient, but the doctrine of ejusdem 
generis was resorted to in order that it 
might be held that the permission granted 
was ultra vires, and therefore liable to be 
interfered with in revision. As already 
Stated, the application of the doctrine must 
depend upcn “the intention of the Legisla- 
ture as gathered from the larger survey” of 
the scope of the legislation, 

Before the Civil P, ©. was enacted in 
1859, suits were allowed to be withdrawn 
on Certain recognized grounds, such ag 
those mentioned in the leading case in 
Robert Watson & Co. v. Collector of Zillah 
Rajshahye (11), In that case their Lords 
ships of the Privy Oouncil laid down in 
effect that there was no power in the Courts 
in India, similar to that exercised by Courts 
of Equity or Common Law in England, to 
dismiss a suit with liberty for the plaintiff 
to bring a fresh suit for the same matter, or 
td enter a non-suit, and that such power of 
Indian Courts was limited to questions of 
form, as in the case (1) of misjoinder of par» 
ties, or of the matters in suit, (2) where a 

- material document had been rejected for 
not having a proper stamp, and (3) if there 
had been an errongous.valuation of the sub» 
ject-matter of tke suit. Their Lordships 
proceeded to observe (p. 170*): 

“In all those cases the snit fails by reason of some 
point of form, but their Lordships are aware of no 
case in which, upon an issue joined, and the - party 
having failed to produce the evidence which he was 
bound to produce in support of that issue, liberty 
has been given to him to bring a second suit... .” 


(7) 44 O 367; 33 Ind. Cas. 670; AI R 1916 Oal. 255; 
23 OL J 489; 20 O W N 1000, 


(8) A I R 1930 Lah. 175; 124 Ind, Oas. 686; Ind, Rul. 
(1930) Lah. 558. 


(9) A 1 R1929 All. 683; 119 Ind. Cas, 859; (1929) A 
-~ LJ 961; Ind, Rul, (19293 All. 1099, 


` (10) 8 Luck 403; 107 Ind. Oas. 887; A IR 1928 Oudh 
482;50 WN 61, 


(11) 13M iA 160; 3 Beng. L R 48; 12 WR 43; 2 
Suther 269; 2 Sar, 500 (P O). 
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Although the suit with which their Lord- 
ships were dealing was of the year 1856, 
their decision was pronounced in 1869. [n 
the- interval the Oivil P.O. of 1859 was 
passed, and s. 97 of that Oode empower- 
ed the Court to allow the withdrawal of 
a suit with liberty tə file a fresh suit for 
the same matter, if the plaintiff at any 
time before final judgment satisfied the 
Court that there were ‘sufficient grounds” 
for permitiing him to withdraw. The sec- 
tion contained no words corresponding to 
those in c). (@) of O. XXIII, r. 1, suber, (2) 
of the present Code, and Courts began to 
make very free use of the power given to 
them, regardless cf the nature of the 
grounds. In Joy Kishen Mookerjee v. Raj 
Kishen Mookerjee (12) it was held that 
permission under s. 97 could be granted 
where the plaintiff stated that it would be 
out of his power to adduce evidence exist- 
ing in certain records, within the period 
fixed by the Court for hearing the case. 
The suit was allowed to be withdrawn by 
the Appellate Court on a similar ground iu 
Khatoon Koonwar v. Baboo Hurdoot Narain 
Singh (13), Phear, J., observed (p. 163) : 

“ ....instead of passing 4 final decree against him 
(plaintiff) now on the ground of there being no evi- 
dence to support his case, it is right in the interest 
of justice to allow him to withdraw his suit with 
permission to bring 2 fresh suit to enforce his claim 
against the ‘defendants.,”’ 

This case was decided in 1873 and the 
decision was clearly cpposed to the principle 
laid down by the Privy Oouncil in Robdert 
Watson & Oo. v. Collector of Zillah Raje 
shahye (11), but.s, 97 of the Code was 
regarded as not recognizing that principle. 
But next year in Muddun Ram Doss v. Ierail 
Ali (14) under similar circumstances 
Kemp, J. followed Robert Watson & Co. v. 
Collector of Zillah Rajshahye (11) and held 
that the plaintiff could not be permitted to 
withdraw with liberty to bring a fresh 
suit, after issues had been joined, and he 
had failed to produce evidence to support 
his claim. In view of this conflict of deci- 
sions, the words as to the suit failing by 
reason of some formal defect were trst 
added in the corresponding s. 313, Oivil 
P. O., of 1877 and the same wording was 
retained in the Code of 1482. In Mahipati 
vV. Nathu (15), Scott, O. J. thought that 
this change was introduced to abrogate 
the view taken by Kemp, J. of the Bengal 
High Court in Muddun Ram Doss v. Israil 

(1216 W R 101. 

(13) 20 W R 163, 


1 W R 291, 
18) 39 B 722; 4 Ind. Oas. 252; 11 Bom. L R 
1109, 
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Ali (14) just cited. He observed (p, 726*):: 
“The words of the Code of 1882 are different from 
the words construed in that case by Kemp, J., for the 
Court is authorized to permit withdrawal not only 
where the suit must fail by reason of some formal 
defect but also where there are sufficient grounds for 
pormitting the plaintiff to withdraw.” 
With great deference we think that this 
view misinterprets the purpose of the addi- 
tion of cl, (a). If sufficiency was to be the 
only test of the grounds on which the with- 
drawal of a suit could be permitted, then 
the words in cl. (a) would be superfluous. 
It is a well-recognized canon of ecnstruction 
that a statute ought to be so construed that 
if it can’ be prevented, no clause, section 
or word shall be “superfluous, Void orin- 
significant”: The Queen v. Bishop of Oxford 
(16). The obvious object of the addition 
was to give effect to the ruling of the Privy 
Council and not to override it as the earlier 
rulings referred to above though s. 97 of 
the Code of 1859 did. Although the expres- 
sion “sufficient grounds’ necessarily ins 
cluded the ground that a suit must fail by 
reason of some fcrmal defect, the latter 
was specifically mentioned in cl (a) by 
way of an illustration. The fact that it is 
mentioned in a separate clause by itself 
does not indicate that it absolutely restricts 
the following clause, but it provides an 
illustration of the grounds to be considered 
sufficient ina general way. The “grounds” 
though not ejusdem generis with the ground 
mentioned in cl. (a) must at least be 
analogous toit, In the Cole of 1903, the 
only change made in the wording of cl, (b) 
was the addition of “other” befcre the 
words “sufficient grounds”. In Burathgunta 
Pentadee v. K. P. Rajamma (17), the 
addition of the word “other” was held to 
suggest that the “sufficient grounds” must 
be ejusdem generis with the “formal 
defects” under cl. (a). This view was 
accepted by Beasley, J. in Naitmathulla v. 
Abdul Razack (18). With respect, we do 
not think the word “other” suggests any- 
thingofthe kind. It simply means “other 
than” the ground mentioned in cl.(a), By 
way of analogy, it may be pointed out that 
in Chhajju Ram v. Neki (19), their Lord- 
ships of the Privy Council interpreted the 
(16) (1879) 4 -Q B D 245, 
ay (1911) LM W N 105; 8 Ind. Oas. 868. 
Rt ) AIR 1925 Mad. 1268; 91 Ind. Oas. 292;22 L W 


(19) 491 A 144; 72 Ind. Oas. 566; A I R 1922 P O 
112; 3 L127; 30 ML T 295; 26 O W N697;41 PL R 
(P Ò) 1922; 3P L T 435; 18 LW 37; 17 PW R1922; 
43 M L J 332; 24 Bom. L R 1238; 4U PLR (P 0)99; 
36 OL J459 (P O). ce 
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words “any other sufficient reason” appear~ 
ing in O. XLVII, r.1, Civil P.C, 190s, as 
meaning ‘a reason sufficient on grounds 
at least analogous to those specified imme- 
diately previously,” and that ‘interpre- 
tation is binding upon us. In our opinion,. 


there is a distinct difference between 
the Latin phrase ejusdem generis and 
the words “at least analogous,", the 


former being more restrictive than the 
latter. On the principle of ejusdem generis 
the meaning of a general word is wholly 
restricted to the same genus to which the 
preceding word or words belong. The ex- 
pression means “of the same kind,” where- 
as “analogous,” according to Chambers’s 
Twentieth Century Dictionary means “bear- 
ing some correspondence with or resem= 
blance to; similar in certain circumstances, 
or relations.” | 
When this distinction is borne in mind 
it is easy to reconcile the seemingly con- 
flicting decisions of our High Court, In 
Bat Kashibat v. Shidapa Annapa (20) the 
question of interpretation did not arise. 
since it was held on merits that failure 
to produce documents was not a sufficient 
ground for the withdrawal of the suit with 
liberty to file a fresh suit. In Narandas 
Raghunathdas v. Shantilal. Bholabhat (21) 
Marten, J. made certain obiter dicta admite 
tedly not required forthe disposal.of that 
case, expressing his dissent from the ruling 
in Kali Prasanna Sil v. Panchanan Nandi 
(7) which had held that cls. (a) and (b) 
of subsr. (2) must be read together and that 
“other sufficient grounds” in cl. (b) must be 
ejusdem generis with “some formal defect’ 
in cl. (a) He did not however mean to. 
lay down any definite ruling, but casually 
observed (p. 385*): l 
“I am very reluctant, speaking for myself, to 
fetter what appears to me to bethe plaia words of 
the Act, and although it may be that one has to 
read sub-ss. (a) and (b) together I am as at present 
advised by no means satisfied that the ejusdem 
generis rulo applies.” . 
In other words, though in his opinion 
the ejusdem generis rule does not apply, 
cle, (a) and (b) have to be read together, | 
that is to say, cl. (a) is illustrative of tke 
“grounds” ‘mentioned in cl. (b). In Lala . 
Punjushet v. Motiram Budhu (22) although 
Macleod, OC. J. says that he agrees with 
the. construction’ put upcr O, XXIII, rl 
GO 37 B 682; 21 Ind. Oas. 23; 15 Bom. LR 


(21) 45 B 377; 58 Ind, Oas. 1004; A I R 1921 Bom, 267; - 
22 Bom, L R 1012. l 

_ (22) 50 B 192; 94 Ind, Oas. 777; A I R 1926 Bom, 315; 
28-Bom. L R 440. A A 
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by the decision in Kali Prasanna Sil v. 
Panchanan Nandi (7) he does not go so 
far as to say that the dostrine of ejusdem 
generis should be applied. Following 
Chhajju Ram v. Neki (19, he held that the 
sufficient ground mentioned in cl. (b) 
should be “analogous to a formal defect.” 
In the more recent case in Bai Mahakore 
v. Bhikhabhai Sankalchand (23) the learned 
Ohief Justice has fully discussed both 
these cases, and has expressed his agrees 
ment with the view taken by Marten, J. in 


Narandas Raghunathdas v. Shantilal 
Bholabhai (2D, As regards the application 
of the ejusdem generis rule, he says 


(p. 117*); 

“To my mind the language of the rule is quite 
plain, and there is no scope for the intrcduction 
of the ejusdem generis rule. The Oourt must be 
satisfied ‘either that the suit must fail by reason 
of some formal defect or that there are other 
sufficient groundsfor allowing the order asked for. 
If the ‘sufficient grounds’. within cl. (b) are to be 
analogous to the grounds specified in ci. (a), it 
would seem that cl. ib) must be confined to cases 
in which the Oourt thinks that the suit must fail, 
and on that reading ci (a) would deal with suits 
which must fail for some formal defect, and cl. () 
with suits which must fail for some defect which 
is not formal but is of a similar nature. It seems 
to me-thatto read the clause in that way is to 
ignore the-plain language in which it is expressed. 
I have no doubt whatever that cl. (b) is not limited 
to. cases in which the Oourt thinks that the suit 
must necessarily fail.” 


The learned Chief Justice however has 


added that ‘the..two- clauses must be read: 


together’ and one has in cl, (a) an illustras 
tion of the sort or reason which the Legis- 
lature thorght would be sufficient, and in 
that way cl. (a) may, to some extent, 
limit the generality of the words in cl. (b). 
With great respect we concur in this view, 
which is exactly what we mean by saying 
that cl. (a) is illustrative of the grounds” 
referred to in cl. (b), and although the 
“grounds” need not be ejusdem generis 
with the ground mentioned in cl. (a), they 
must be “at least analogous’ to it. The 
ground in cl. fa) requires that the suit 
nust faik by reason of some formal defect; 
whereas the grounds contemplated in cl. (b) 
need not necessarily be fatal to the suit, 
but must be analogous to a formal defect. 
To determine what grounds are analogous 
to formal defects, it is necessary to know 
what defecis are io be deemed “formal.” 
The instances of defects “of form” cited 
by the vrivy Council in Roberti Watson 
& Co. v. Collector of Zillah Rajshahye (11) 


(23) 59 B 114; 154 Ind. Oas. 553; AI R 1935 Bom. 
28; 36 Bom. L R 1110; 7 R B 335. 
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include misjoinder of parties or of the 
matters in suit, rejection of a material 
document for not having a proper stamp 
and the erroneous valuation of the subjecte 
matter of the suit, Tais shows that the 
expression “formal defect must be given 
a wide and liberal meaning, and must be 
deemed to connote every kind of defect 
which does not affect the merits of the case, 
whether that defect be fatal tothe suit or 
not, 

Applying this test to the facts of the 
present case, it is evident that the ground 
on which the opponents are allowed to 
withdraw the suit, is a defect of substance, 
as distinguished from a defect of form. 
They prayed for an injunction on the basis 
of their being the owners of the site which 
they claimed to be an accretion to their land 
a8 an alluvion. They adduced all their 
evidence and failed to prove that the site 
was an alluvion, Tnoeir suit was dismissed. 
Then they. wanted in appeal to be permitted 
to withdraw the suit in order to tile another 
suit claiming title to the said site on the 
ground of their adverse possession for over 
twelve years. There was no defect of form 
in the suit, but a defect of substance, 
arising out of their inability to prove the 
title on which they had based their claim. 
They joined issues with the petitioners on 
that basis, and allowed the suit to be 
fully tried tothe end, It was only when 
they found that the trial Court did not 
uphold their title as claimed by them that 
they sought to withdraw the suit in order 
to start the litigation afresh and ask for 
the same relief on a different basis. In 
allowing the suit to be withdrawn on this 
ground, the Assistant. Judge acted without 
jurisdiction, and his order can be correcied 
in revision under s. 115, Oivil P. O., as 
was done in Bhikaji v. Anant Laxman (24), 
It ia urged that the Assistant Judge, in 
the exercise of his discretion, has heid the 
ground alleged by the plaintiffs for withe 
drawing the suit to be sufficient, and his 
discretion cannot be interfered with in 
revision. It was so held in Ishar Das v. 
Aya Ram (25) but in the present case 
there being no such ground as is contemplate 
ed by cl. (b) of sub-r, (2), the question 
whether it was sufficient did nos arise, 
and in considering that question and holding 
the ground to be sufticient, the learned 
Assistant Judge exercised a jurisdiction 


(24) 31 Bom, L R613; ee 773; AI R 1929 
. 320; Ind, Rul. (1929) Bom. oly. 
rr 13 L 537; 136 vad. Gee i; AIR 1932 Lah, 360; 
33 P L R275; Ind, Rul, (1932) Lah. 177. 
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which did not vest in him under the.snb- 


rule. His order must theréfore be set aside 


‘and the appeal heard and disposed of,’on 
its merits, as if-the snit has not 
withdrawn. The Rule is made absolute. 
The order allowing the plaintiffs to with- 
draw the suit is reversed and their 
application for permission to withdraw the 
suit is rejected. Thé appeal is remanded 
for being heard and disposed of according to 
law. The opponents shall pay the petitioners’ 
costs and bear their own. 


D. Rule made absolute. 
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MADRAS HIGH COURT 
Appeal No. 14 of 1938 
September 5, 1939 
Leao#, O., J, anp Kunni Raman, J. 
ABDUL HAMEED— APPELLANT 
i versus 
MOHAMMAD YOONUS (Petitionze) 
AND. OTHERS—-RESPONDENTS 
Muhammadan Law—Will—Formalities necessary 
—Letter and telegram giving instructions to solici- 
tors for cancelling certain proviston in will held could 
be admitted to probste—Cutchi Memon—W ill—~—Law 
applicable. en : 
No writing is required under Muhammadan Law 
to make a will valid and no particular form even 
of verbal declaration is necessary as long’ag the 
intention ofthe testator is sufficiently ascertained. 
Where, therefore, the testator having decided to 
make certain alteration in the will and after receiv- 
ing the draft codicil, instructed his solicitors to 
amend it by inserting a provision cazicelling the 
provision he had made in the will with regard to 


the school fees of his grandchildren, by.a telegram - 


and a letter, the letter and the telegram. containing 
instructions from part of will and can be admitted 
to probate. 49 Ind. Oas. 637 (1) and Mazhar Husen 
v. Bodha Bibi (3), relied on. 

The provisions of the Muhammadan Law with 
regard to wills apply toa Outchi Memon. . 49 Ind 
Oas. 637 (1), relied on. . i ; f 


Mr. P. K. Janakirama, for the . Appel- 


lant. . . 


Messrs. T. A. Rangachari, V. Subram- 
aniam, D. Narsaraju and V. Satyanarayana; 
for the Respondents. i 


.Leach, C.-J—ĦHajee Sir Ismail 
a member of the Onutchi 
munity and a resident of Bangalore, died 
on April 24, 


Sait, 


He was survived by a widow, five sons 
(the appellant and respondents Nos. 1 to 


4) and & .davghter (respondent No, D). - 


He had sixteen grandchildren, who are 
respondents Nos, 6 to 21, He left a will 
dated March 19,.1934, and the present appeal 
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arises out of an application which was made _ 
by the executor for the grant ‘of ‘probate. 
By his will the testator provided for the 
education of his grandsons, For some of 
them he made special provisions with regard 
to their education and maintenance. While 
he was in the Sinitorium he decided to 
fix the allcwance which his sons and’ 
daughter were to recieve under his will 
and he directed his solicitors, Messrs. 
Moresby and Thomas, Madras to draw up 
a codicil to give effect to his ‘intentions 
in this respect. The instructions to draft 
the codicil were embodied in a letter dated 
April 5, 1934 and signed on the testator’s 
behalf by. respondent No. 1.- Meéssrs. 
Moresby aud Thomas prepared a draft and 
sent it to him on April 6. Two of the. 
testator’s grandchildren had been at school 
at Aligarh. One died while at school and. 
the other was consequently withdrawn from 
the school, On April 13, 1934 the testator 
directed respondent No. 1 and his agent. 
D. L. .Narasappa to write to Messrs. 
Moresby and Thomas in these terms; = 3 
“I -beg to acknowledge the receipt of your letter 
of the'sixth instant with the draft codicil. I ‘am™ 
grieved to inform you that since the’ receipt-of' 
this codicil my grandson, Abdul Sammad, suddenly ` 
died at. Aligarh University. I have ‘withdrawn - 
my other:grandson from school and have decided 
to cancel the allowances provided’ for school’ feas, - 
I have therefore wired-you as under: ‘Your letter, 
sixth; since my grandson Abdul ‘Sammad died have: 
therefore decided omit -also school fees—Don't delay 
—Ismail,’ which I beg to confirm.”..; , s: , N 
. Respondent No. 1 who applied for: 
probate of the will also asked that the. 
telegram referred to in this letter and the: 
letter should be read as parts of the will 
and admitted to probate. ‘The learned. 


- Judge who heard the application, (Wadsé 


worth, J.) granted probate of the will, refuse, 


. ed to admit to probate the telegram and the 


letter, . The appeal concerns the question 
whether this decision is right. The refusal 
of the learned Judge to admit these docu, 
ments to probate was based on the opinion. 
which he formed that they were only 
intended to provide’ materia! for the pree 


' paration of a draft condicil which the testato 


* 


was to settle later, 


Although according to the oral evidence the 
testator was in clear mind until two days 
before he died, he was undoubtedly seriously 
ill. when he instructed respondent No. 1 and 
his agent to write to Messrs. Moresby and 
Thomas,on April 13, 1939, and from the docue 
mentary evidence it is quite evident that soon: 
afterwards he became too ill to attend to 
his affairs On April 14, Messrs. Moresby. 


a? 


and Thomas. wrote. to. him-.acknowledging 


— Ed 
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receipt of his telegram instructing them 
to omit from the will the provisions made 
for school fees but: asked for further 
instructions in’ order to clear up a 
doubt which they felt with regard to the 
extent of the instructions, By cl. 14. ‘’a) of 
the will the testator provided for the maine 
tenance and educaticn of the five sons of 
respondent:N2, 2, including provision for 
the pursuit of studies in England or America. 
In cl. (b) he made a similar provision for 
the education of any s:ns who might sub- 
sequently be born to the second respondent 
and in cl.(f) he made provision for the 
education and maintenance of Sulaiman, the 
son of the appellant. Sulaiman was then 


reading for the bar in England. In their 


letter asking for farther instructions Messrs, 


Morseby and Thomas referred to the fact. 


that Sulaiman was in England and cbserved 
that probably the testator did not wish to 
maks any alteration in the clause relating 
to him but they would be glad to know by 
return whether he wished them to strike 


out from the will cls, 14 (a) and 14 (b) 


In addition to. writing this letter Messrs. 


Moresby and Thomas sent. him a telegram - 


asking {ur iastructions. The telegram and 
the letter.were not replied toand it is obvious 


that this was because the testator was too 


ill to giveiysiructions, On Aprili2, Messrs. 
Moresby and Themas submitted a bill of 
costs tothe testator and on April 21, the 
first respondent:-wrote to them stating. that 
his father was not well enough to go through 
their letter in consequence of- which it had 
not been placed before him, ` 

The testator being a Cutchi Memon the 
provisions of the Muhammadan Law with 
regard to wills apply. That a COutchi 
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Memor is governed by the Muhammadan - 


Law in this respect was Leld in Sarabat 
Amibat v. Mahomed Cassum Haji Jan 
Mohamed (1), and the contesting respons 
dents have not disputed the correctness 
of the decision. It is also accepted, as it 
must be, having been accepted by the 
Judicial Committee, that by the Muham- 
madan Law no writing is required to make a 
will valid and no particular form even of 
verbal declaration is necessary as long as 
the intention of the testator is sufficiently 
ascertained: see 
Khan v. Ahmad Buksh (2). The appellant 
says that the ielegram and the letter which 
he asks to be admitted to probate embody 
a definite decision by the testator that the 


(1) 43 B 641; 49 Ind. Oas, 637; A IR 1919 Bom, 
£0; 21 Bom. L R 49. 
(2)-25-W R 121. 
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provisions which he had made in his will 
with regard to school fees should be can: 
celled. If that is the position there can 
be no doubt that the telegram and the 
letter should be admitted to probate. The 
contesting respondents however say that the 
learned Judge was correct in treating the 
telegram and the letteras being material 
for the preparation <f a draft and that 
the testator left open the definite position 
until the draft had been submitted to 
him. The case in Sarabat Amibar v. 
Mahomad Cassum Haji Jan Mahomed 
(1), has direct bearing on this appeal, 
In that case a Ontchi Memon wrote to his 
brother-in-law. Bhai Abdullabhai, as follows: 

“In the will which you will get made to-morrow 
and give me, be kind not to forget (to add) my 
‘Mukhtayari’ go long as I am alive and after me 
my wife's ‘Mukhtayari.” Whatever costs may be 
incurred I will pay you. Written by your servant, 
Mahomed Hasam Haji.” 

On the other side of this document 
were the words “Bhai Abdullabhai’, the 
name of the brother in-law. ‘Mukhatyari” 
means absolute ownership or full power. 
The dccument was unattested. The intene 
ticn was that the brother-in-law should 
insiruct a solicitor to draw up a will 
embodying the inteations of the deceased, 
It was held that the document was in the 
nature of instructions to his legal adviser 
with regard'to the disposition of his pro- 
perty and that under Muhammadan Law 
the document operated as a Valid will which 
might be admitted to probate. -The decease 
ed died before the will was drawn up. 


- Marten, J. cited with approval the followe 


ing statement from Mayne’s Hindu Law, 
Editicn 8, p. 588: 

“So, a paper drawn up in accordance with the 
instructions of the testator, and assented to by. 
him, will be a good will, though not signed And 
if a paper contains the testamentary wishes of the 
deceased, its form is immaterial.” 


He also referred to the case in Mahomed 


` Altaf Ali Khan v. Ahmed Buksh (2). In 


Mahomed Altaf Ali - 


that case the Privy Council held that a 
document which was a power-of-attorney 
containing an expression of what was to be 
done with property after the death of the 
donor of the power operated asa will. In 
Mazar Husen v. Bodha Bibi (3), the Privy 
Council held that a letter operated as a 
will. The letter contained this statement: 

“You should not have the property given to (my) 
grandmother and paternal uncle's wife, but you should 
give the whole to my three sisters, who are my 
paternal uncle’s daughters. You should see that 
they all get an equalshare, and in the same manner 
aa stated by me in para. 3." 


(3) 21 A 91; 25 I A 219; 7 Sar. 304 (P O). 
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The letter was. addressed to the writer's. 
agent. Now what is the position here ? 
Tne testator having decided to make 
certain alterations in his will and after having 
received the draft codicil instructed his 
solicitors to amend it by inserting a pro-' 
vision cancelling the directions he had given- 
in his will with regard tothe school fees 
of his grandchildren. He wrote; “I.......... 
have decided to cancel the allowances pro- 
vided for school fees” and sent a telegram 
also couched in language equally clear. The 
testator had made up his mind what was to 
be done and he gave definite instruction to 
this end. The fact that the solicitors were 
not certain whether the instructions affected 
theygrandson who was studying for the Bar 
in England did not alter the nature of 
the instructions, In these circumstances 
the letter and the telegram -cannot be 
regarded as being instructions to the solici» 
tors tosubmit a draft the provisions of 
which were to be deemed to be merely 
tentative. The learned Judge formed the 
opinion that the letter and the telegram were 
instructions merely for the preparation of a 
draft codicil which the testator would settle 
after perusal, but there is no evidence to 
be found in support of this. I can see no 
difference in principle between this case and 
the case in Sarabai Amibai v. Mahomed 
Cassum Haji Jan Mahomed (1), and I accept 


the judgment in that case as correctly decide 


. +. 


ing the question under discussion. 

‘For the reasons indicated I consider 
that the appeal should be allowed and the 
telegram and the letter admitted to 
probate. It is not necessary to inquire what 
- will be the effect of admitting these docu 
ments to probate, That question will be 
decided if und when it arises .in proper 


proceedings: Tre costs of all the parties-- 


who have appeared before us will be paid 
out of the estate, but not on the Advocate 


and client basis, e : e 
Kunhi Raman, J.—I agree with my 
Lord, | 


N.*5, Appeal allowed. 
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RARULI PIONEER OO-OPERATIVE 
BANK, LTD. AND OTARRS— RESPONDENTS 
Mortgage —fedemption—Mortgage of entire proper-` 
ty to K—Subsequent mortgage of one-fourth share 
by co-sharer to piaintiğf—K obtaining decree pur- 
chasing property in execution and selling it to B— 
Plaintiff no party to suit—Suit oy plaintiff. decreed 
and one-fourth property purchased by him—Liasntiff 
held entitled to redeem entire property—-Lis pendens 
—Purchaser of equity of redemption pending mort- 
gage suit purchasing subsequently rights of mort- 
gagee decree-holder—As between such person and 
one no party to sutt his right of redemption is 
not affected by lis pendens—Civil Procedure Code 
(Act V of 19808), O. XLI, r.2:— Refusal of Appellate 
Court to extend time for filing cross-objection—ln- 
terference in second appeal—Limitation Act IX of | 
19u8), a. 5 —Crass-objection not filed within time— 
Wrong impression of legal adviser, if ground for 
extention. 

A mortgage of an entire taluk was executed in 
favour of K. Subsequently the plaintiff company 
obtained a mortgage of one-fourth share of the 
taluk from A who was a co-sharer in the mortgaged 
property. K instituted a suit on mortgage and got 
a decrees. The plaintiff, was not made a party to 
that suit. K in execution of the mortgage decree 
put up the entire taluk to sale and purchased it 
himseif and then sold it together with all his sub- 
sisting. rights under the mortgage decree to Be 
The’ 'plaintifi company, in the meantime, instituted . 
a suit on their mortgage bond against A and hav- 
ing -got a decree purchased a fourth share of the 
mortgaged ‘property and instituted a suit for re- 
demption, against A and B ;. 

Heid, that the pleintif’s right of redemptio® 
extended tv the entire mortgage of K and was not 
confined to so much olit as related to one-fourth 
share of the property. Jn allowing the plainiið to 
redeem the mortgage he could not be directed 
to deposit the amount due under the decree passed - 
in favour of K as he wasnot a party to the mort 
Gage suit and hence was not bound by the dec — 
ree. 
A5 between the mortgagee onthe one hand and ° 
the purchaser of the equity of redemption pending 
the. mortgage suit, onthe other, the right of re- 
demption must be held to be subject to the rights 
of the mortgagee decree-holaer. sut where such | 
purchaser steps into the shoes of the mortgagee 
decree-holder, by purchasing .the rights of -the 
mortgagee as between him and the puisne mort- 
gagees who were no party to the murigage suit his 
Tight to the equity of redemption must be deemed 
to have stoud intact and it io not allected in any 
way by the doctrine of lis pendens. - . 

it is entirely discretionary with the Oourt of 
Appeal below to extend the time for filing crogs- 
objections and in retusing to extend time 1t cannot 
be said that it committea an error of law which 


There ig no provision in the Lim. act which 
would entitle a party who has failed to filea erose-ob- 


y 
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jection within period of limitation to extension of 
time simply: because his legal adviser was under 
& wrong impression. 

A. from the appellate decree of the 
Sub-Judge, Kbulna, dated September 14, 
1936. 


Messrs, Amfrendra Nath Bose, Hiralal 
Chakravarti-and Rabindra Nath Bhatta- 
charjee, for the Appellant, 


Messrs, Atul Chandra Gupta, Jatindra 
Nath Sanyal and Joy Gopal Ghose, for the 
Respondents. 


Mr. Bireswar Chatterjee, for the Deputy 


1 > 


Resgistrar. 


B. K. Mukherjea, J. — This appeal is 
on behalf of defendant No. 2 in a suit for 
redemption of a mortgage. The material 
facis which are not disputed may be shortly 
stated as follows: There is putni taluk 
known as banka taluk in the District of 
Khulna which belonged to one Harish 
Ohandra Roy, After the death of Harish, 
his executor who was the father of defen- 
dant No. 4 mortgaged the entire taluk to 
the Khulna Loan Qo., who are defendant 
No, 1 in the present suit, on December 22, 
1922.. On- March 31, 1927 the plaintiff 
company obtained a mortgage of one 


fourth share of the taluk from defendant 


No. 3 who was a co-sharer in the mortgag- 
ed-party. Defendant No. 1 instituted a suit 
on their mortgage bond in 1921: and got 
a decree on August: 19, 1930, The plaintiff, 
who as stated above, was a puisne morte 
gagee of a fourth share of the property 
was not made a party tothat suit. Defend- 
ant No. 1 in execution of the mortgage 
decree put up the entire taluk to sale and 
purchased it themselves on August 25, 
1933. They took symbolical possession of 
the property on March 13, 134, On 
December 18, 1934, they sold the property 
together with all their subsisting rights 
‘ander the mortgage decree to defendant 
.No. 2 who is the appellant before us. The 
plaintiff company, in the meantime, insti- 
tuted a suit on their mortgage bond 
against. defendant No, 3 and having gota 
-decree purchased a fourth share of the 
mortgaged property on January 26, 1934. 
They now instituted the present suit for 
redemption, against defendants Nos, 1 and 
2 onthe allegation that as they were not 
made parties to the mortgage suit for 


defendant No. 1, the mortgage decree and - 


sale were not binding on them and their 
rights of redemption remained intact. 
-Defendant No. 2 contested the suit. He 
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denied inter alia the rights of the plainte 
iffg to redeem and contended firstly that 
the plaintiff company could not in any 
event exercise their right of redemption 
beyond a fourth share of the property which 
was comprised in their mortgage, 

The second contention was that as he 
himself was a previous purchaser of 1/6th 
share of the mortgaged property from 
defendant No.5 he acquired a prior right 
to redeem the mortgage of defendant No. 1 
in respect of the entire property as also 
the mortgage in favour of the plaintiffs. 
The Munsif who tried the suit overruled 
the first contention of the appellant and 
came to the conclusion that the plaintiffs’ 
right of redemptiom extended to the entire 
mortgage of defendant No. l and was not 
confined to so much of it as related to tth 
share of the property. He held, however, 
that, as defendant No. 2 had purchased 
a sixth share of the property from 
defendant No, 5 previous to the morte 
gage sale by defendant No. 1 by the 
subsequent purchase of the mortgagee s 
rights) of defendant No, 1, he got an 
absolute interest in the 1/6th share which 
could not be redeemed by the plaintiffs. 
The result was that the plaintiff’s suit for 
redemption was allowed to the extent of 
5/éths share of the mortgaged property. 
Against this decision, the plaintiffs prefer- 
red an appeal reiterating their claim to 
redeem the entire mortgage security and 
defendant No. 2 filed cross-objections in 
which he took amongst others the grounds 
that the plaintiffs should not be allowed to 
redeem moare than a fourth share of the 
mortgage. The lower Appallate Oourt 
dismissed the cross-objeciion of defends 
ant No. 2 as being filed out of time 
and it dismissed the plaintiffs’ appeal 
also on its merits. Defendant No. 2 has 
preferred this second appeal which is direced 
against the dismissal of his cross-objections 
and the plaintiffs haye preferred a cross- 
objection challenging that part of the Appel- 
late Court's decree which did not allow 
their claim to redemption of the whole 
mortgage. i 

So far as the appeal of defendant No, 2 is 
concerned, Mr. Bose who appears for the 
appellant argues that the lower Appellate 
Court ought to have extended the period of 
time for filing cross-objections under O. XLI, 
r, 22, Civil P, O. and it had refused to do so 
under a pure misconception of law. The 
notice of the appeal filed by the plaintiffs 
was served on defendant No, 2 on Novem- 
ber 11, 1935 and he entered appearance on 
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December 3, 1935, but the ercessobjections 
were not filed till August 15, 1986 and the 
Oourt of Appeal below did not think that 
there was any sufficient reagon for not filing 
them within thirty days from the date when 
the notice of the appeal was served upon 
him. In my opinion, it was entirely discre- 
tionary with the Court cf Appeal below to 
extend thetime for filing cross-objections 
and in refusing to extend time it cannot 
be said that it committed an error of law 
which could be interfered within second 
appeal. Mr. Bcse’s argument is that as the 
mortgage sale held atthe instance of de- 
fendant No. 1 was set aside in a proceed- 
ing under O. XXI, r. 90, Civil P. 0., com- 
menced by defendants Nos, 6 and 7, by 
the Appellate Court, in July 1935 and the 
order was reversed in part by this Court, 
only on July 22, 1934, his client, defendant 
No. 2, could not possibly file his cross- 
objections till the decision of the High Court 
was made, The learned Subordinate Judge 
cverruled this contention by saying that 
as the plaintiffs were left out from the mort- 
gage suit of defendant No. 1, their right to 
redeem the mortgage stood intact and the 
fact that there was a mortgage sale made 
no difference, Mr. Basu contends that this 
View is wrong and it is only when there isa 
mortgage sale, that he can raise the ques- 
tion of partial redemption. Mr. Gupta who 
appears for the respondent ‘on the other 
hand takes up the position that as the 
plaintifs were left out and were not made 
parties to the mortgage suit, neitker the 
decree nor the sale was in any way binding 
on them and as they had aright to redeem 
the entire mortgage of defendant No. 2 the 
sale did not in any way affect their rights, 
We have been referred to a number of 
‘decisions on this point by the learned Advce 
cates on both sides; but Ido not think it 
at all necessary for us to enter into the 
controversy and discuss the propriety of the 
views respectively put forward by the learn- 
ed Advccates. The mortgage sale was set 
abide, as stated above, in July 1935, when 
the suit was pending in the trial Court. 
Tae appeal was filed in regular course by 
the plaintiff and defendant No. 2, if he 
wanted to challenge the judgment of the 
trial Judge, was bound to prefer an appeal 
himself or else to file a cross-objection 
within time laid down by law. No: hing had 
happened which stayed his hands in any 
way or prevented him from filing an appeal 
or crees-objection. There is no provision in 


the Lim. Act which would entitle him to exe 


tension of time simply because his legal 
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adviser was under the impression that if 
the order. setting aside ths sale was not 
reversed, it could not be worth while pro-’ 
In the usual course of 
things he should have filed his appeal or” 
cross*objections within proper time and if 
he thought that the sale set aside prcceed- 
lug would in any way affect the decision, he . 
could have prayed for staying the hearing 
of the appeal till the final decision in the ` 
other matter was given. I donot consider 
that there is‘any reason whatsoever for not 
filing the cross-objections within the specie ` 
fied period and I hold, that the cross-objece 
tions were rightly disallowed by ths lower~ 
Appellate Court. I cannot therefore enter- 
tain the ground urged by Mr. Bose that in 
the circumstances of the case the plaintiffs’ 
right of redemption should have been limie 
ted to the fth share waich they purchased 
in execution of their mortgage decree against 
defendant No. 3. 

The next point for our decision is, as to 
whether the Court below was right in hold- 
ing that the plaintiffs could not redeem the 
1/6th share of Abani, defendant No. 5 which 
was purchased by defendant No, 2. This- 
share was undoubtedly purchased by de- 
fendant No. 2 after the preliminary decree 
was Obtained by defendaut No. 1 in his 
mortgage suit but before the mortgage sale 
was actually beld. Mr. Gupta’s contention 
is that the equity of redemption to the exe 
tent of 1/6th share must have been des» 
troyed by the mortgage sale under the docte 
rine of lis pendens and consequently 
defendant No, 2 had no interest in the equity 
of redemption which would be deemed to 
have survived the sale. I do not think that 
this contention is sound. The effect of the 
application of the doctrine of lis pendens 
would be that the purchase by defendant 
No. 2 would be subject to the rights of the 
mortgagee as declared in the mortgage 


suit. As between the mortgagee on the 
one hand and defendant No. 2, who pur- 


chased the equity of redemption pending 
the mortgage suit, on the other, the right of 
redemption must be held to be subject to 


.the rights of the mortgagee-decree-holder, 


But as defendant No. 2 has now stepped 
into the shoes of the mortgagee-decree- 
holder, as between him and the plaintiffs 
who were no party to the mortgage suit his 
rightto the equity of redemption must be 
deemed to have stood intact and it is not 
aifected in any way by the doctrine of lis 
pendens. In my opinion, the Court below 
was right in hoiding that the plaintiffs shall 
be allowed to redeem the mortgage of de» 


~ 
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fendant No, 1 to the extent of 5/6ths share, 

The last question is, on what terms the 
redemption should be allowed. The Court 
below allowed the plaintiffs to redeem 5/oths 
share of the mortgage on depositing in 
Court 5/6ths share of the amount due under 
the decree passed in favour of defendant 
No. 1 within one month from the date, This, 
in my opinion, is notproper. The plaintiffs 
were not parties to the mortgage suit and 
consequently ‘are in no way bound by the 
decree. The mortgages as against him is 
entitled to the mortgage money with inter- 
est at the bond rateup to the date of the 
expiry ofthe period of grace. Mr. Gupta 
does not dispute this proposition but what 
he saysis that the plaintiffs were entitled 
toclaim relief under the Money-lenders Act 
as-there was stipulation in the mortgage 
bond for payment of compound interest 
with quarterly rests. I think that in the 
circumstaaces of this case, defendant No. 2 
shonld be allowed simple interest at the rate 
of 12 per cent. per annum from the date of 
the bond up to March 13, 1934, when de- 
fendent No. 2, is admitted to have taken 
possession of the mortgaged properties and 
on depositing 5/6ths of the total amount thus 
determined within two months from the 
date, defendant No. 2 shall re-transfer 5/6ths 
share of the putni taluk to the plaintiffs at 
the cost of the latterand the plaintiffs will 
be putin possession of the same. As this 
is a matter consequent on the decree for 
redemptiou which is made by this Court, E 
do not think that the dismissal of the cross- 
objections: fled- by defendant No. 2 where 
this point was raised, stands in the way of 
making such an order in the exercise of 
our powers under the Civil P.O. Subject 
to the variation mentioned above, the decree 
of the Oourt below stands. Parties will 
bear their own costs. 


> S. K. Ghose, J.—I agree. 
8 Decree modified. 
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sending it to Oby post—Hundi intercepted by thief 
and payee’s name removed and another substituted— 
Amount paid to such person—Liability of drawer, 

Where a Namjogi hundi is obtained from a drawer 
all that the drawer in such a case guarantees, is 
that the drawee will honour and pay the kundi when 
it is presented to him on maturity, and if the 
drawee fails to do go, then the drawer undertakes to 
repay the amount thereof, provided the said hundi 
is returned in an undischarged state to the drawer. 
{p. 421, col. 2.} 

A obtained a Namjogi hundi drawn by B and 
made payable to Q whose name was mentioned in 
the hundi as payee. On receiving the hundi A sent 
it by ordinary post to O. The hundi, however, was 
intercepted by a thief who removed the name of C, 
the payee, thug making it read payable to third 
person by making an endorsement making it pay- 
able to one G. The hundi was thus delivered to 
G who presented it to the drawee who paid the 
amount to G. A instituted a suit against the 
drawer and the drawee on the basis of hundi : 

‘Held, that the drawee not being ina position to 
return the kundi inan undischarged state would 
certainly be liable in damages for wrongful con- 
version of the kundi, the measure of damages being 
the amount of the hundi. [p. 421, cols, 1 & 2.) 

Held, also that the drawer was in no way res- 
ponsible for the kundi falling into the hands of the 
thief, or the alteration which resulted in the loss 
of money to A or in the payment by the drawee of 
the kundi ; hence the proximate cause could not 
be laid at the door ofdrawer and he was, therefore, 
not liable. [p. 423, col. L.] 

[Casa-law referrad to.) 


' F. A. from the decision of the First Class 
Sub-Judge at Surat, in R. O. S. No, 239 
of 1935. 


Messrs, G. N. Thakor and H. ¥. Choksi, 
for the Appetlants, 


Messrs. H. C, Coyajee, M, R. Vidyarthi 
and R. A. Desai, for the Reapondent.. 


Indarnarayan, J.—Thisis an appeal 
from the decision of the First Class Sub 
ordinate Judge of Surat dismissing the 
plaintiffs’ claim against defendant No, 1, the 
drawers.of the hundi in question. The 
facts aresummarized by the trial Judge 
and are shortly as follows: The plaintiffs 
had a Current deposit account with defend- 
ant No. 1, who also did business at Surat. 
The plaintiffs wanted to remit a sum of 
Rs. 6,000 to the Bombay firm of Ishverlal 
Amthalal, and in order to enable them to do 
so they applied to defenant No. 1 for a Name 
jogt hundi drawn by defendant No, 1 and 
made payable to Ishverlai Amthalal, whose 
name was mentioned in the hundi as the 
payee. A sum of Rs, 1-14-() was taken for 
the hundiaman Charges and debited to 
the plaintiffs’ account and the sum of 
Rs, 6,000 was similarly debited. The pla n- 
tifs on receiving the kundi sent it by 
ordinary post to Ishverlal Amthalal on 
April 22,1935. But the cover containing 
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this: kundi appears to have gone. astray 
in post and théhindi was.intercepted by: 
some thief who cléverly removed the name 
6f Yshverlal Amthalal, tbe payes, therë: 
on, thus. making thé hundi read. "Payable 
to Shab...” and cn the: reverse he made 
ait endorsement making'thé hindi amobnt 
payablé to Messrs. Gredvés' Ooticn & 03.. 
This:endorsement: however. bears noi sig- 
nature. whatevers The hundi appears: tu 
have: been- delivered’ to Messrs, Gréives 
Octton & Cos who presented: it, to. thé 
drawees,. the firm of Raichand Motichand 
at Bombay, who: paid the amount of: the 
hundi- to: Messrs; Greaves: Cotton & Go: 
' As there wš no ‘reférence about this 
hindi it Ishverlal Amthbalal's letter to-tke 
plaintifis.sent two:or three: days later; the 
plaintiffs: were put: on their: inquiry. Tn 
réply tõ theit lettér, they were informed, by 
Iahverlal’ Adithalal that the. hundi had 
never reached: him, but. that inquities 
showed: that the.amount thereof’ had- béén 
paidias a résiilt: of the forged. endorsément 
thereoh. to Messrs; Greaves Octton &. Co: 
A. few days. later the plaintiffs. served 
notices of demand on both defendant: No. Y; 
the drawers, and deféndant No: 2‘ the 
drawees._ Both of them. repudiated liability, 
defendant No. 1 on the ground that the 
hundi given by them at the request of the 
plaintiffs had in fact. been cashed by the 
diriwees thereof’ dnd hétiée théy were in no 
way liable as to what’: happened to the 
kundi itself after. it had lett-their possession 
and had: been: handed over to: the plaintiffs, 
The drawees also denied negligence in their 
Teply. Later this suit was fled. Défénd- 
ait No 1 appeéred to defend on the 
ground mentioned in his written statement, 
but defendant No. 2 failed to appear at the 
hearing. | 

Thére was an ex parte decree against 
defendant No. 2, the drawees, and rightly 
so because it is obvious on an examination 
of the hundt khoka as it now stands 
with the name of the payee erased that it 
was distinctly tampered with and a waving 
- line. substituted. The result of the alterae 
tion is one which a person with reasonable 
care could have easily detected and the 
drawees were undoubtedly guilty of reglig- 
ence in paying the hundi amount to 
Messrs, Greaves Cotton & Co. It however 
transpires that Raichand Motickand & Co., 
defendant No. 2, Lave subsequently pe- 
come ineolvents, Tle plaintifs therefore 
turn tothe drawers, defendant No. J, for 
the payment of the amcunt, In his argi- 
ment the learned Counsel fcr the plaintiffs 
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has tried to'steer clear of the suit having 
been based on the hundi itself. He now 
argues that he paid Rs, 6,000 in considera- 
tion for the said hundi, amount of which 
hás not been paid according to the agreed 
terms, to Ishverlal Amthalal, and that there» 
fore- he is entitled to a,-return or refun 
of the sum of Rs.. 6,000 from defendant 
No. 1 because they have failed to carry out 
fheir part of the contract, viz, payment fo 
Ishverla} Amthalal of Rs. 6,000 by the 
drawees. One has however to Jook at the 
plaint in the. suit to see that this contene 
tion Cannot hold water. In para. 9 of the 
plaint it is stated : 2% 

_ “Tn thé above circumstances, the present auif has 
beén filed to recover Rs; 6;000 of our principal’ amount 
andsPs,.l02 of interest at the: rate of 12 anasi per 
month per hundred according to the custom of 
hundt.from, April 23, 1935, till the date of the suit 
and Re. 1-14-0 of the discount charges (hundiaman), 


altogether the suit has béen filed to recover 
Ra.,-.6;103-14-0.” 


It is difficult.to reconcile the: argament 
that.the suit is on a basis:entirely different 
from that of the hundi as ie now sought 
to: be made out. with the language of this 
paragraph in the plaint.. In dealing: with 
the. basis- of his claim the learned Counsel 
for. the. plaintifs in his opening address 
relied on: portions of para. 5 of the plaint 
wherein itis stated » ae 

“Not. only. that but defendant No. 1 has: been 
culpably negligent in not discharging his. own 
duty uccording to law by not giving information to 
defendant No: 2 that the said hunds (of ours) wasa 
Namjogi hundi, ete., and- the firm of Ishverlal 
Amthalal not having received the amount.of the said 
hundi from defendant No. 2, defendant No. 1 is also 
liable to psy to us Rs, 6,000 of the hundi and 
Re. 1-14-0 being the discount charges thereof.” i 

One has further to ask the question: IH 
thé suit is not on the hundi itself, how 
are defendant No. 2, the drawees, liable 
and why were they joined in the suit asa 
codefendant? The plaintiffs” learned 
Counsel contends. that bis suit- is- based on 
a cause. of action of failure of considera» 
tion. Defendant No. 2 could certainly not 


be sued on such a cause of action, aud as. 


itis admitted that thé identical hundi was 
honoured and paid to Messrs, Greaves 
Cotton & Oo.; T fail to sée how there could 
be said: to -havé’ been- a failure of considera» 
tion.- Fortuitous circumstances coming into 
existence after: the- kundi left: defendant 
No, 1 resulting in Ishverlal- Amthalal not 
getting the hundi payment from defendant 
No. 2 make no différence, I am therefore 
of opinion that the suit as originally framed 
in the plaint was designed to be one on the 
kundit itself; On- the facts of this case 
(when the plaintifis aré not in possession 
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of the hundt) the cause of action, to my 
mind, open to them is necessarily one in 
damages for wrongful conversion of the 
hundi, or for moneys had and recéived, if 
they had chosen to file a suit against Mesars. 
Greaves Ootton & Co., which for some 
mysterious reason they have failed to do. 
Defendant No. 2 the drawees, could only 
possibly be liable, if at all, to the plaintiffs 
on the basis of a cause of action for 
wrongful conversion of the hundi, or in 
damages and on no other account, Under 
‘the circumstances, I do not see how it is 
now open to the plaintiffs to argue that 
they are suing apart from the hundi, especi- 
-ally when the ground set out in the 
memorandum of appeal para. 6 states: 
“Sections 36, 37 and 38, Negotiable Instruments Act 


have not been duly considered and applied -to the facts 
,0f the case,” 7 > 


Another test which might be applied as'to 
the nature cf the suit sought to be made out 
in the plaint is the fact that one of the im- 
portant exhibits relied upon'by the plaintiffs 
and produced by them is a set of rules of 
the Bombay Shroff Association acccrding to 
which this hundi, as mentioned on the face 
of it, was drawn, If the suit was not based 
on the hundi, I fail to see why the rules of 
the Bombay Shroff Association with refer- 
ence to such hundis were produced and 
relied upon in this case. If the suit is 
‘based on the hundi itself, then a cause of 
action ‘based on wrongful conversion would 
‘be one based on tort, and it ‘has been held 
-in cases of this kind that a suit based on a 
‘contraciual relationship cannct ‘be altered 
to a suit the-basis of which is one in tort. 
However, I am ‘prepared to consider this 
. case on the basis that this is in effect a suit 
for damages for wrongful conversion inas- 
much as the drawees, defendant No. 2, took 
Possession of the hundi from Mesars, 
‘Greaves Cotton & Co. and have retained 
it, A suit on the hundi itself could not be 
Maintained, as after it was lost to the 
payee Ishverlal Amthalal and to the true 
owners the plaintifs, it was further paid by 
defendant No. 2, drawees, and discharged by 
Messrs. ‘Greaves Gotton & Co., who presente 
editfor payment. There can be no doubt 
on the undisputed facts in the case that the 
trus owners of the hundi were the plaintiffs 
and thatin the circumstances they would 
in law be entitled‘to claim -back the return 
of the hundi (in an undischarged state) 
from defendant No. 2,4.¢.,in the qondition 
‘in which it left ihe plaintiffs, Defendant 
No. 2 not being in :a position now to 
return the hundi in an-undiecharged state 
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(in which it left the plaintifs) would cere 
tainly be liable in damages for wrongful 
conversion of the hundi, the measure of 
damages being theamount of the hundi. 
Messrs. Greaves QOotton & Oo, would also 
be liable for wrongful conversion in law 
as they derived title tothe hundi under a 
forged endorsement albeit innocently. 

‘The question then before us is whether 
defendant No, 1 the drawers of the hundi, 
are liable to the plaintiffs for the claim in 
suit. Apart from the fact that the hundi 
was asked for from defendant No.l by the 
plaintiffs themselves, all that- the drawer 
in such a case guarantees, to my mind, 
js that the drayee will honour and pay the 
hundi when it is presented to him on matu. 
rity, and if the drawee fails to do so, then 
the drawer undertakes to repay the amount 
thereof, provided the said hundi is returned 


* 


in.an undischarged-state to the drawer. Ihe 


- plaintiffs in this case are obviously notin a 


position to return the hundi in an undise 
charged state to the drawers, defendant 
No. I, and hence they could only fall back 
upon the plea thatthe hundi has not been 
paid by the drawees. The gravamen of 
the chargé levelled against defendant No, 1 
is that :they failed to intimate ‘to the drawees 
the fact that the hundt was.a Namjogi hundi 
in favour of Ishverlal Amthalal, Hundis 
are specially saved from the general law 
under 8.-1, Negotiable Instruments Act and 
are governed bythe custom attaching to 
hundis. Noattempt has been made to prove 
any custom .as to the drawer's duty being to 
give any such information to the drawee as 
to the hundi being drawn in favour ofa 
particular payee. The evidence on record 
is all one way against this contention, as 
in the plaintiff Sitaram Lallubhai’s own 
statement he states : 

“I have never received -back money of the kundi 
from the drawer without returning the hundi to him. 
‘The uncashed hundi is to be returned tothe drawer 
if the kundi money is‘to be had. If the kundi ig 
lost, a duplicate would be asked or its money. There 
is no instance of the Aundi having been lost and 
money received for such a.hundi, I do not know of 
any instance like that of others.” 

In the defendant’s munim’s deposition he 
pleads ignorance of the rales of the Bome 
bay Shroff Association relative to Namjogi 
hundis, The defendant in his evidence 


‘#Btates : 


“If the man who took the kundi brings it back we 
would pay the money not otherwise. If our agent has 
not accepted a lost hundi after the reply we would 
draw a duplicate hundi or-refund the money.” 

Jn the absence of any such custom be- 
ing proved—it-was not even alleged in.the 
plaint— and in the absence of any other 
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the drawer, Iam unable to hold .that the 
drawer in this case was guilty of any neg- 
lect of duty with reference to the hundi 


or as to the absence of any such intimation 


from him tothe drawee, Now, itis admite 
ted that the same hundi which found its 
way to Messrs. Greaves Ootton & Oo., under 
the forged endorsement was presented to 
the drawees, and hasin fact been paid by 
them, It is therefore to my mind certainly 
not a case ofa dishonour of the hundi, cr 
refusal to pay on the part of the drawees. 
It is however pointed ‘out thatit was not a 
payment to Ishverlal Amthalal. In the 
rules relied upon by the plaintiffs, there is 
r. "30, to which our attention has been 
drawn by the learned Counsel for the de- 
fendant which reads: 

“It is safe to write on the kundi to be sent for ac- 
ceptance in Bombay by the person sending the hundé 
to Bombay that the amount should be paid toa cer- 
tain person at his address, ‘so that if the kundi is lost 
or mislaid then by writing in such manner the accep- 


tor will hesitate to pay the amount to any other 
person,” 


Now, it.appears to me that the words 
appearing in this rule, viz., “by the person 
sending the hundi to Bombay,” can only 
refer tothe plaintiffs in this case and that 
hence the omission, if any, was on the part 
of the plaintifs themselves. Several cases 
have been cited by the learned Counsel 


. for the plaintiffs, but as admitted by him 


-post to him for collection. 


there is no decided case wherein the ques- 
tion of the liability of the drawer in such 
a case has been gone into or decided. The 
case nearest to the present one as regards 
facts is, I think, the one reported in Ganesh- 
das Ramnarayan v. Lachminarayan (1). 
There the plaintiff at Sholapur having 


. bought a Shahjogi hundi! drawn at Sholapur 


upon the defendants in Bombay, endorsed 
it to Ramrukh Ramkisson, and sent it by 


In course of its 
transmission 1t was stolen, and the name of 


- Ramrukh Ramkisson was expunged and an- 


other name, viz., that of Dwaradas Lalji, 
was substituted. On December 9, 1893, the 
hundi was presented for payment to the 
defendants in Bombay by a person giving 
his name as Dwarkadas Lalji, and the 
defendants paid it without enquiry as to 
the ‘responsibility of position of the person 
to whom they paid it. The plaintiff sued 


the defendant for value of the kundi. It 


was held that the defendants—drawees— 
were guilty of conversion of the hundi and 
were liable to the plaintiff, the lawful owner 
thereof, in trover. It is noteworthy that in 


(1) 18 B 570. 
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that case the drawers of the kundi were ori- 
ginally. made party defendants to the suit, 
but that at the suggestion cf the trial Court, 
on its -being pointed out that there was no 
‘cause of action disclcsed against the drawer 
the cleim against the drawer was saban- 
doned, -7 
The casein Thorappa v. Umedmalji (2), 
does not help very much, except that there 


also the question was not of the liability 


of the drawer, but it does indicate that the 
cause of action in such a case would be one 
based on wrongful conversion. We have 
also been referred to the case in Jagjivane 
das: Jamnadas v, Nagar Central Bank Lid, 
(3), but that again was a case of a cheque, 
and there it was held that the drawee being 
discharged by payment in due course, under 
s. 85, Negotiable Instruments Act, the 
drawer was also discharged. But the case 
of a cheque, I am afraid, is on a different 
basis, and the Jaw appertaining to cases of 
chéques could have no bearing on the issues 
in the present case, and it cannot he infer- 
red thet because the drawee in this case 
remained liable by reason of having paid 
toa wrong party under a forged endorse- 
ment that therefore the drawer defendant 
No, 1 also continued to be liable. 


In Burehfiled v. Moore (4), a bill of exe ` 


change was, without the privity of the 
acceptor, altered by inserting the words 
“payable at A” and afterwards endorsed to 
the plaintiff for value who took it bona fide 


and without knowledge of the alteration, 


it was held that that was a material altera- 
tion which discharged the acceptor. The 
plaintifi’s remedy in such a case is cone 
fined to a right to recover the consideration 


for the bill as between himself and his 


immediate endorser; and a similar remedy 
may be resorted to between all prior par 
ties until the party is reached through 
whose fraud or laches the alteration was 
made. I think the principle underlying 
that decision would apply to the facts of 
the present case, and no party to the ing 
frument priorto the one who was respon- 


sible for the alteration or’ fraud ‘could’ 


pessibly be held liable, Defendant No. 1, 
the drawers, would, in any event, not be 
hence liable. In Sulleman Hussain v, New 
Oriental Bank Corporation Ltd. (5), Sir 
Charles Sargent, O. J. made a remark which 

(2) 25 Bom. L R 604; 87 Ind. Oas. 226; AI R 1934 
Bom. 205. 

(3) 50 B 118; 93 Ind. Cas. 619; AI R 1926 Bom, 
262; 28 Bom. L R 226, 

(4) (1854) 23 LJ QB 261; 3 El, & Bl, 683; 2 O 
L R 1308; 18 Jur, 727; 2 W R 454.. l 


- e (5) 15B 367, 


£ 
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might be of some help and guidence in 
this case which was as follows ‘p. 279*): 

“By this course of reasoning the conclusion is arriv- 
ed at that the bill was not dishonoured by the Bank's 
refusal to pay the plaintiff in Bombay, and therefore 
that the Bank, as drawers, are not liable." | 
_ Mr. Coyajee bas referred us to the case 
in Ram Singh v, Gulab Rai-Mehr Chand (6), 
where it was held by Sir Shadi Lal, O. J. 
that the alteration in the hundi reducing 
the period of payment was a material altera- 
tion within the meaning of s. 87, Negotiable 
Instruments Act : 

“Plaintiff having failed to prove that this was done 
with the consent of Ram Singh and Ohajju Ram, or 
in order to carry out the common intention of the 
original parties, the hundi waa thereby rendered void 
as against them, and plaintiff could not be allowed to 
fall back upon the contract as it existed prior to the 
alteration.” 


The principle underlying that case may, 
I think, well pe applied to the present one; 
and itis therefore not open to the plain- 
tiffs to say that defendant No. 1 is yet liable 
after payment, of the hundi by defendant 
No. 2—after the forged endorsement— 
especially as defendants were in no way 
concerred cr privy to the alteration in the 
'hundi. The learned Counsel for the plain- 
tiffs in the course of his reply mentioned 
in support of his ecntention that defendant 
No. 1 continued to be liable that in case a 
hundi was burnt or otherwise. destroyed, 
he had a right to get back the Rs. 6,000 
from the drawer, or a duplicate of the 
hundi. This, to my mind, does not militate 
against the drawer’s position inthis case 
for the simple reason that in the hypotheti« 
cal case taken by the learned Oounsel it 
would be the undoubted right of the drawer 
before giving a duplicate (or “Painth” of 
“Petha” as it is called) first to ascertain 
definitely from the drawee that the original 
had not teen acted upon, and presented 
or paid, and could not pcssibly be acted 
upon, by frst satisfying himself-as to the 
‘destruction of the document. The drawers 
in this case were in no way responsible 
for the hundi (sent by the plaintiffs by 
erdinary pcs!) falling into the hands of 
the thief, or the alteration which resulted 
in the loss of money to the present plains 
tiffs, or in the payment by the second 
defendant of the kundi; hence the prcxi- 
mate cause cannot be la‘d at the door of 
defendant Ne. 1.. He isin the pzsition of 
a defendant here and even if this were 
considered to be a case of pari celtcto the 


(6) 1 L 262; 55Ind. Cas, 610; A IR 1920 Lah, 80 
168 P L R 1920. 
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maxim positio potior est defendantis would 
apply. | aa 

Evén if the suit were on a hundi, as 
is Mentioned in the memorandum of appeal, 
and s, 37 were applicable, it would not 
help the plaintiffs’ case. Section 37, Negoti- 
able Instruments Act states that the maker 
of a promissory note or cheque, the drawer 
of a bill of exchange until acceptance, and 
the acceptor are, in the absence of a contract 
to the contrary, respectively liable theres 
on as principal debtors. The words “until 
In this case 
not only was the hundi drawn by defendant 
No. 1 accepted, but itin fact was paid by 
the drawees, defendant No. 2. In Norman 
v. Ricketts (7), a customer was asked for 
“che favour of a cheque within a week,” 
The cheque was sent by the customer by 
post in consequence of this request. The 
cheque was stolen in transit, and it was 
paid by the bankers of the drawer to the 
thief. It was held that the debtor was in 
no way responsible, as the sending of the 
cheque was payment. In his short judgment 
the Master of the Rolls stated (p. 182%) : 

“Tf a debtor had to pay his creditor money, as a 
general rule the debtor must come and pay his cre- 
ditor. But if the creditor asked him to pay in a 
particular way, the debtor might do s0," 

In the present case plaintifs asked 
defendant No. 1 to debit their account 
with Rs. 6,000 and to give them a Namjogi 
kundi forthe amount on a Bombay firm, 
Defendant No. 1 did so according to plaine 
tiffs’ express instructions, No further duty 
hence lay on their shoulders, except the 
liability to repay if the hundi was returned 
dishonoured or unpaid. In his opening 
address the learned Counsel for the plaine 
tifs touched upon the point that the khoka 
of the hundi was in the possession of 
defendant No. 1. Though no further argue 
ment was developed on the point, I might 
mention that defendant No. 2 in sending the 
khoka of the hundi to defendant No, 1, the 
drawers, forthe purpose of accounts were 
not dealing with the live hundi which had 
already on being discharged by Greaves 
Otton & Ovo., lostits character of being a 
hundi known as such in Indian mercantile 
usage. The appeal will, therefore, be dise 
missed with costs 


N. J. Wadia, J.—I agree. 
D. Appeal dismissed, 


(7) (1886)3 T L R 182. : 
*Page of (1886) 3 T L R.—[Ed.] 
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_ _ LAHORE HIGH COURT 
Civil Revision Petition No. 97 of 1939 
March 28, 1939 
Barns, J. 
~ Lala LADHA RAM—Pxrtrrronge 
VETSUS 
_ OFFICIAL RECEIVER, JUDICIAL 
COMMISSIONER'S COURT, KARAOHI 
AND OTHERS—OREDITORS—RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 38, 39, 
40; 42-—-Jurtediction of Insolvency Court to impose 
penalty on -insolvent in shape of suspension from 
practice—Suapension is governed by High Court Rules 
~-Order of Court cannot extend their scope—Ap- 
plication for discharge — Court must consider pro- 
visions in $. 42 together with Receiver's report—Agree- 
ment between parties Procedure ins. 38 must be 
Sollowed, 

According tothe rules of theLahore High Court, 
the license of an insolvent legal practitioner is only 
‘suspended till -hisdischarge—whether absolute or 
conditional, An Insolvency Court has no jurisdiction 
to imposes penalty on the insolvent in the shapes of 
suspension from practice. The suspension is the 
result of the rules framed by the High Court and the 
scope of the rules cannot be extended either by the 
agreement of the parties or by the order of the In- 

solvency Court. 

When the application for discharge of an insolvent 
Advocate came up for hearing, he stated that ‘he was 
‘prepared to ‘deposit with the Official Recaiver Rs. 20 

“per mensem- till ‘his creditors got eight annas in the 
rupee and ‘that in default of any payment, he abould 
be disallowed to practise as an Advocate, This was 
-agreed to'by the Official Receiver and the Counsel 
representing creditors and on the basis of thig 
agreement the Court passed san order, granting ‘a 
conditional discharge and for six years,’ subject to 

- the condition-that the insolvent should deposit a sum 
of Rs. 20 with the Official Rece:ver every month. It 
was also ordered that in case of default he would ba 
liableto suspension of practice as provided by the 
‘High Court Rules and Orders. The proved debts 
amounted only to Rs. 181-8-0 : 

Held, that the Court was dealing not with an ap- 
plication under s. 28, Prov. Insol. Act, but with the 
insolvent's application for discharge and for that 
purposes the Court was bound to consider the matters 
laid down in 6, 42, along with the report of the 
Receiver and then decide what order was appropriate 
inthe circumstances of the case. The order passed 
was not in accordance with law and was not fair to 
the parties, The order of the Court purported tobe 
based on the agreement between the parties but the 
‘procedure laid down for a “composition” or “scheme 
of arrangement” in s. 38, was not followed. The 
proper order to pass would have been to annul the 
adjudication and if the insolvent had then failed to 
carry out the terms of the compromise he ‘would have 
man liable to be re-adjudged insolvent: vide ss, 39 and 
40, 


Lala Ladha Ram, in person. 


Mr. S.C. Manchanda, for the Responde 
ents. l 


-Order. — The petitioner, Lala Ladha 
Ram, an Advocate, was declared insolvent 
on June 15, 1938, Nothing was apparently 
recovered from him to satisfy his debts, 
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which as shown in the ‘list attached ‘to 
his petition amounted to Rs. 2,185, He 
applied for ‘his discharge, within the 
pericd of three years fixed by the Court. 
The Official ‘Receiver reported that the 
insolvent had shown no assets except bis 
wearing apparel, that the accounts filed by 
him were not reliable and that being a 
Barrister-at-law, he ought to be able to 


pay at least about Rs. 40 -per mensem from . 


his income. He ‘recommended that the 
operation of discharge be suspended fora 
year and that during this period. the petis 
tioner should deposit with the Official 
Receiver any property acquired by him 
and submit an account of his income and 


- expenditure every month. When the appli- 


cation for discharge came up for hearing. 
Lala Ladha Ram stated that he was pre- 
pared to deposit with the Official Recevier 
Rs. 20 per mensem till bis creditors got 
eight annas in 
default of any payment, he should be dise 
allowed to practise as an Advccate. It may 
be mentioned in this connexion that, 
according to the rules of this Court, when 
a legal practitioner is adjudged insolvent, 
his license to practise ia automatically sus- 
pended till his discharge, whether absolute 
or conditional: vide High Court Rules and 
Orders, Vol, V.Chap. VE-B,r. 11. The 
above statement of Lala Ladha Ram was 
agreed to by the Official Receiver and the 
Counsel representing creditors and.on the 
basis uf this agreement the Oourt passed 
an order, granting ‘a conditional discharge 
and for six years, subject to the condition 
that Lala Ladha Ram should deposit a sum 
of Rs. 20 with the Ofcial Receiver every 
month with effect from July 1, 1938. It 
was also ordered that in case of default 
Lala Ladha Ram shall be liable to suspens- 
sion of practice as provided by the High 
Court Rules and Orders. ~ 

Lala Ladha Ram appealed to the Dise 


the rupee and that in‘ 


trict Judge from this order, but the appeal” 


was dismissed. He has now filed a petition 
for revision of the order. The petitioner 
has raised two points which require consi- 
deration: (4) that the conditional order of 
discharge for six years was not justified 
when the debts proved before the Receiver 
amounted to Rs. 181-8-0 as shown in 
his report (ii) that the Insolvency Court 
had no jurisdiction to order that the peti- 
tioner would be liable to be suspended 
from practice in default of payment of the 
monthly instalment of Rs. 20. After con- 
sidering the facts on the record, I am of 
opinion that there is force in ‘these conten- 


* 
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` tions. The order of the learned Judge of 
‘the Insolvency Court purports to be based 
on the agreement between the parties but 
the procedure laid down for a “composi- 
tion” or “scheme of arrangement” in a. 38, 
‘Prov. Insolvency Act, was not follow- 
ed. If that procedure had been followed 
the proper order to pass would have been 
to annul the adjudication and if the insole 
vent had then failed to carry out the terms 
of the compromise he would have been 


liable to be reeadjudged insolvent: vide 


es. 39 and 40. 

As a matter of fact, the Court was deal- 
ing not with an application under s, 38, 
but with the insolvent’s application for 
discharge and for that purpose the Court 
was bound to consider the matters laid 
down in s. 42, along with the report of 
the Receiver and then decide what order 
was appropriste in the circumstances of 
the case. ‘The Court however did not 
apply its mind at all to the report of the 
Receiver or the matters referred to in s, 42, 
Prov. Ins. Act. As a result, the Court 
has passed an order which is not in 
accordance with law and which isnot fair 
to the parties, The petitioner has urged 
that the proved debis amounted to 
Rs. 181-t-0 and that he did not state that 
he was prepared to go on paying Rs. 20 
per mensem for six years, nor asked -for 
a conditional discharge only. The state- 
ment of the petitioner that in default of 
payment he would be liable:to be suspend- 
-ed from practice was, on the other hand, 
-of no value to the creditors: for this depend- 
ed upon tke rules of this Court and not 
upon the agreement between the parties, 
According to the rules of this Court, the 
license of an ineolvent legal practitioner is 
-only suspended till his discharge—whether 
absolute or conditional. Aun Insolvency 


` -Court has no jurisdiction to impose a penal- 


ty on the insolvent in the shape of 
suspension frcm practice. The suspen- 
sion is the result of t*e rules framed by 
the High Court and the scope of the rules 
cannot be extended either by the agree- 
ment of the parties or by the order of the 
Insolvency Oourt. 

In the present instance, the order of the 
Insolvency Court that the petitioner will 
bs liable to be suspended from practice 
in the event.of his failure to comply with 
the conditions attached to the order seems 
ic go beyond the scope of the rules as 
framed by the High Gourt. Of course, 
ithe petitioner may be .debarred from prac- 
tice under the rules, if the order of condi- 
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tional discharge could be and were revoked 
and the adjudication restored, But that is 
a different matter on which I express no 
opinion. I doubt if the Official Receiver 
even would have agreed to the order passed, 
if the exact position under the law had been 
realized. I accordingly accept this petition 
and setting aside the orders of the Courts 
below remand the case for re-decision of 
the application for discharge according to 
law. No order.as to costs. | 


8 Petition allowed. 


CALCUTTA HIGH COURT 
Criminal Revision Case No, 515 of 1939 
June 27, 1939 
8. K. Guossa, J. 
RAMESWAR MARWARI~Acousgp— 
PETITIONER 


Versus 
AMAR NATH SINHA—COOMPLAINANT— 


Opposite Party 

Calcutta Municipal Act (TII of 1923), 23. 406, 407 
488—Ss, 408 and 407 cover case of peraon storing oil 
in transit as broker—Conviction cannot be based on 
alleged plea of guilty at previous trial. 

Even if the accused was storing the oil in transit 
‘as a broker, that would not take him out of the 
provisions of ss. 406 and 407. Sub-s, (1) of these 
two esctions is wide enough to cover suchs 
ease. 

The Magistrate is in error in referring 


t 
alleged plea of guilty EA 


at the previous trial, A 


conviction cannot be based on such an alleged plea 


of guilty. 


Messrs. H. L. Ganguly and Sudhir 


. Chandra Choudhury, for the Petitioner. 


Messrs. Bhola Nath Roy and Bhudhari 
M. Chatterjee, for the Opposite Party. 


Order. — The petiticner in this case 
has been convicted under:ss. 406 and 407 
read with s. 488, Oal. Municipal Act which 
has been extended to Howrah and sen- 
tenced to pay a fins.of Rs, 150 cr in default 
to undergo simple imprisonment for three 
months. Ths prosecution case is that 
the petitioner stored for sale 127 tins of 
mustard oil which was not of the prescrib- 
ed quality and which was adulterated. It 


‘appears that there was a previous trial 


at which the petitioner was convicted but 
that conviction was sef aside on appeal, 
There was a fre-trial with the result as 
At the trial the petitioner 
pleaded not guilty. He also examined one 
witness to show that he acted as a broker 
in respect of sale of the 127 tins of mustard 


oil, and that at the material time he was 
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keeping the tins, because they were return- 
ed by the purchaser who was unable to 
pay the price, Tke learned Magistrate 
was Clearly in error in referring to aù 
alleged plea of guilty at the previous trial. 
Had the present conviction been based on 
this alleged plea of guilty, I would have 
found it necessary to set aside the convic- 
tion. The Magistrate however has relied 
upcn other evidence, namely, the evidence 
of P. W. No. 1 and P, W. No. 2 along with 
the evidence of D. W. No.1. The finding 
is “that the accused stored the oj! for sale, 
and manufactured tke oil himself directly 
or indirectly by his son.” 

The learned Advocate for tne petitioner 
has contended that the Magistrate should 
have relied upon D. W. No. 1 and found 
that the petitioner was merely a broker to 
the transaction. That is not finding, and 
is not also consistent with the fact that 
the petitioner was actually storing the oil, 
and that there was a cistern containing 
oil which according to the Magistrate, was 
identical with the oil in the tins. However, 
even if it be the case that the petitioner 
-was storing the oil in transit as a broker, 
that would not take him out of the provi- 
sions of ss. 406 and 407, Subss. (1) of 
these two sections is wide enough to cover 
a case like that of the petitioner even on 
the -assumption that he was acting as a 
broker and keeping the tins in transit. 
The conviction is therefore affirmed. The 
“sentence need not be. interfered with. The 
kule is discharged. 


Rule discharged. 


RAMAKRISHNA ?, PANOHAMAL NARASIMHA KAMATH ( MADR.) 


become a debt payable only to the creditorin re-~ 
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spect of which there can obviously be no occasion 
for alien in favour ofthe vendor. But when there 
is no privity between the vendee and the creditor 
who is to be paid off, the moneyin the hands of 
the vendee, whatever be the purpose for which it 
is retained remains in fact money at the disposi- 
tion of the vendor, who can presumably counter- 
mand the instructions given tothe vendee as to the 
disposal of that fund. It is, therefore, the vendor's 
money in respect of which he is entitled to the 
statutory lien. l 


A. against the appellate order of the 
District Court, South Kanara, dated Febru- 
ary 7, 1935. 


My. K. Vittal Rao, for the Appellant. 
Messrs, K, Sanjiva Kamath and K.P. 
Sarvothama Rı0, for the Respondents. 


Judgment—This appeal is against an 
order making absolute an attachment of a 
vendor’s lien im execution of a mortgage 
decree. The appellant is the transferee 
from the criginal vendee. There were 
three items sold two of which were covered 
by a mortgage. The vendee retained with 
himself asum of money sufficient to dis- 
charge the mortgage and the interest there- 
on, He did not discharge the mortgage but 
sold the thres properties to the present 
appellant, the transfer also reciting the fact 
that money had been retained for the dis- 
charge of the mortgage. The appellant also 
did not discharge the mortgage. Conse- 
quently the mortgagee had sued thereon 
and in execution of his mortgage decree 
the two items actually covered by the 
mortgage have been sold. The mortgagee 
is now seeking to recover the balance due 
under the mortgage decree by the attache 


' .ment and sale of the original mortgagor's 


paiia anini 


MADRAS HIGH COURT 
Appeal No. 133 of 1935 
July 20, 1939 
Wapsworta, Je 
RAMAKRISHNA— APPELLANT 
Versus 
PANCHAMAL NARASIMHA KAMATH 
AND OTHBRS— RESPONDENTS 
Transfer of Froperty Act (IV of 1882), 8, 55 (4) 
(b)—Money left with vendee for payment to vendor's 
creditor—Pripity between vendee and creditor— 
Vendor, if entitled to lien on money left with 
dee. 
"The statutory lien created under s. 55 (4) (b), 
T.P, Act, must operate to the extent to which 
there is any portion of the purchase money lying 
unpaid in the hands of the vendee or his transferee 
with notice. If there is a novation or a direct 
undertaking between the vendee and the creditor 
for the payment to the latter of the money retained 
in the vendee’s hands, then that money may cease 
‘to be a part-ofthe unpaid purchase price and may 


iien as vendor overitem No, 3 which was 
no part of the mortgaged property. 

It is contended that when a vendee re- 
tains in his hands part of the purchase 
price for payment to a m-rtgagee of a por- 
tion of the property sold, the vendor's lien 
does not exist. The only authority quoted 
in support of this proposition is an Oudh 
eace which relies on the decision in 
Abdulla Beary v Mammal: Beary (1), which 
itself has been overruled by the Full Bench 
in Sivasutramania Iyer v. Subramania 
Iyer (2), It seems to me a self-evident pro- 
pesition that the statutory lien created 
under s. 55 (4) (b), T. P. Act, must operate 
to the extent to which there is any portion 
of the purchase money lying unpaid in the 


(1) 33 M 446; 5 Ind. Cas. 87; 7 M L T 376. 
' 42) 39 M 997; 37 Ind. Oas. 429; AIR 1318 Mad, 
1045; 31 ML J 530; (1916) 2 M WN 306; 20ML T 
375,4 L W 415 Œ B). : 
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hands of the vendee or his transferee with 
notice. If there-is'a novation or a direct 
undertaking between the vendes and the 
‘creditor for the payment to tbe latter of 
the money retained in the vendee’s hands, 
then that money may cease to be a part of 
the unpaid purchase price and may become 
a debt payable only tothe creditor in respect 
of which there can obviously be no occasion 
fora lien in favour of the vendor. But 
when there is no privity between the vendee 
and the creditor who isto be paid off, the 
money inthe hands of the vendee, what- 
ever be the purpose for which it is retained 
remains in fact money at the disposition of 
the vendcr, whocan presumbly countermand 
, the instructions given tothe vendee as to 
the disposal of that fund, It is therefore 
. the vendor's money in respect of which he 
_is entitled to the statutory lien. There can 
` be no doubt that in the present case the 
appellant purchased the property with full 
‘notice of the liability undertaken by the 
original vendee. He cannot therefore resist 
the attachment of the vendor's right. The 
appeal is therefore dismissed with costa. 


N. D. Appeal dismissed, 


ERARE E iha 


NAGPUR HIGH COURT 
Miscellaneous Appeal No. 74 of 1938 
February 28, 1939 
GRILLE, J. 
Seth DEVI KISHEN AND ANOTARR — 
APPELLANTS 
; $ versus . = 
R. S, Seth CHAMPALALSA AND ofarre— 
RESPONDENTS 
Mortgage—Costs—Preliminary decree for sale 
-against mortgagor and subsequent purchasers of 
part of mortgaged property—Appeal by purchasers 
only, dismissed with coste— Purchasers held per- 


` sonally liable for costs of appeal. 


In a mortgage sujt a preliminary decree for sale 
was passed against the mortgagor and subsequent 
purchasers of part of the mortgaged property. The 
mortgagor did not appeal, but the subsequent pur- 
chasers, did, and that appeal was dismissed with 


costs : . 

Held, that the subsequent purchasers were per- 
sonally liable for the costsof the appeal. It would 
in this case be an unfair hardship on the mortgagor if 
the property mortgaged were to be saddled with the 
. costs awarded against the subsequent purchasers 
and against them alone. The ordinary rule of the 
costs in a mortgage suit being amalgamated with 
the money realisable by sale of the mortgaged 
- property did not apply to the case. 133 Ind. Cas, 
578 (2), explained 


Mirc. A. from an order of the Oourt of the 


Additional District Judge, Khandwa, dated >- 


February 5, 1938, 
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Mr; Fida Hussain, for the Appellants. 

Messrs, V. V. Kelkar and W. K, Sheorey, 
for the Respondents, 

Order.—The present appellants, judg- 
ment-debtors, were impleaded in a morte 
gage suit as subsequent purchasers of part 
of the mortgaged property. The mortgagee 
was granted a preliminary decree for sale, 
The mortgagor did not appeal, but the 
present appellants, the subsequent pur- 
chasers, did, and that appeal failed. The 
Divisional Bench of the Judicial Commis- 
sioner’s Court ordered that the costs of the 
appeal will be borne by the appellants. 
Subsequently an application was made ia 
the High Court by the decree-holder for an 
amendment of ths decree in respect of 
the order regarding costs, and the following 
order was passed, the non-applicants being 
absent although served : 


“It is clear that the costs referred to in the decree 
as the costs of the respondent were the costs of reg- 


. pondents Nos. 1, 2 and 3 (the plaintiffs), and it ia 


these costs that are to be paid by the appellants 
(defendants Nos. 3 and 4), The decree be amended so 
as to make this clear.” 


In executing his decree the decree-holder 
asked that tbis decree for costs amounting 
to Rs. 695-12 should be executed against 
these particular judgment-debtors persone 
ally. The judgment-debtors resisted, ccn- 
tending that the costs awarded in appeal 
against the mortgage decree formed part 
of the mcrtgage debt and that the same 
should first be reslised from the sale of the 
mortgaged property alone along with the 
debt, and that the deficit could be realised 
personally from them only if the sale of 
the mortgaged property fell short of the 
amount decreed with the costs. Reliance 
was placed on O, XXXIV, rr. 4 and 6 of 
the Civil F.C, The executing Court held 
that the subsequent purchasers were per- 
sonally liable for the costs which had been 
awarded against them in appeal, and it is 
against this order that they have now 
appealed. 

The executing Oourt has based its decic 
sion on the ruling in Maung Po Mya v, 
M,.A,.S Firm (1), where it was laid down 
that the amount of au order for costs made 
in favour of the mortgagee plaintiff jointly 
against the . mortgagor and a party from 
whom costs are not recoverable under a 
final personal money decree (e.g. a puisne 
or a prior mortgagee) should in the absence 
of a special order or special reasons to the 


_ contrary, be regarded as being recoverable 


personally from that party. The learned 


(1) 9 R'186; 133 Ind. Oas. 225; A 1R 1931 Rang. 
153; Ind, Rul. (1931) Rang. 241. 


428 


Counsel for the appellants ın this Court 
has relied on a ruling in the Madras High 
Court subsequent in date to that of the 
Rangoon High Court on which the executing 
Court relied, for the proposition that a 
personal decree for costs may be passed 
against a defendant who had not executed 
the mortgage: Rajagopalaswami Naicker 
v. Palanisawmt Chettiar '2), On the 
strength of this the learned Counsel con- 
tends that the property should first be put 
to sale and that these subsequent pure 
chasers can only be called on to satisfy 
the decree for costs in the event of these 
not being recoverable from the mortgaged 
property. 

Now, the decision in the Madras High 
Court does not go so far as to cover the 
actual circumstances in the case before me. 
The person who was there held liable for 
a personal decree for costs was not a sub- 
sequent purchaser of part.of the mortgaged 


property but a son of the-mortgagor, But. 


in any event I do not consider that ‘it is 
necessary toresolve any conflict that there 
may be in the views enunciated in the two 
judgments. No doubt it is the exception 
to impose a personal liability for costs in 
a mortgage suit, particularly so when the 
matter in-dispute is between the mortgagor 
and the mortgagee alone. Bit it appears 
to me that in this particular case it would 
certainly be an unfair hardship on the 
mortgagor if the property mortgaged were 
to be saddled with the costs awarded 
against the present appellants and against 
them alone, in the present case. The morte 
gagor did not contest the decision of the 
trial Oourt; that was done only by the 
subsequent purchasers of the m-rtgaged 
property, and their appeal failed signally. 
It is of no avail for the learned Counsel 
to contend that he was fighting the mort- 
gagors battle and that the mortgagor 
should share in the costs. In fact what he 
is asking is that the mortgagor should 
bear, if possible, the entire amount of the 
costs. The mortgagor wisely realised that 
it was no use spending money in preferring 
a useless appeal, and it does not seem just 
that the balance which may remain due 
to him after the sale of the property should 
be diminished by the very substantial 


costs which the present appellants have - 


incurred by fighting an infructuous appeal 
with which the mortgagor decided to have 
nothing to do, This case is eminently ‚one 

(2) 55 M 332; 135 Ind. Gas. 578; 34 LW 981; 62 
M L Jd 93; Ind. Rul. (1932) Mad. 162; AIR 1432 
Mad. 155; (1932) MW N 554. 0 
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in which tke ordinary rule of the costs in 
a mortgage suit being amalgamated with 
the money realisable by sale of. the -morte 
gaged property isnot to be followed, and. 
it appears, although it is not absolutely 
clear, that this was the view taken by the 
Divisional Bench of this Oourt in amending 
the appellate decree, The result is that 
the appeal fai!s and is dismissed with costs, 
Counsel fee Rs. 25, . 
B. Appeal dismissed, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Second Appeal No. 11 of 1837 
May 22, 1939 
Davis, J. O. AND LoBo, J. 
LACHHUMAL MORUMAL—P.atntiFe— 
APPELLANT 
versus . 
ATTAMUHAMMAD KHAN NABIBAKSH 
KHAN AND oTHeRS—DeFen DaNTs— 
RESPONDENTS 

Oivil Procedure Code (Act V of 1908), O. XXI, 
r. 2, 3. 47—Decree, if can be adjusted or extinguished 
by: .executory agreement—Enforcement of such 
agreement in execution proceedings—Variation of 
decree, if adjustment of whole decree—Compromise 
agreement which is total adjustment of decree, if 
can be enforced in execution of decree which is 
totally adjusted or satisfied. i 

A decree can be adjusted or extinguished by an 
executory agreement, if that is the intention-of the 
parties. Though, unless that agreement merely 
varies the decree within -certain limits, it cannot be 
enforced in execution -proceedings of -the original 
decree, it must bemade the subject of a separate 
civil suit. 171 Ind. Cas,-477 (4), explained, 167 
ae Oas. 417 (1), held no longer good law. (p. 429, 
col, 1.] 

[Case-law referred to.] 

A variation of a decree cannot be deemed an 
adjustment of the whole decree within the’meaning 
of O. XXI, r, 2, Civil P.O. A compromise agrea- 
ment varying the time or manner’ of. enforcement 
of a decree may be a partial adjustment of a 


` decree and can, therefore, ‘be enforced in execution 


proceedings in satisfaction of that part of the decree 
which remains yet unsatisfied, but if the compro- 
mise’ agreement is a total adjustment of a decree, 
though that agreement may be the subject-matter 
of a separate suit, it cannot be enforced in execu- 
tion of a decree which is totally adjusted .or satis- 


fied. .[p. 430, col. 2; p. 431, col.-1.) 


S, A. against the decree of the Assistant 
Judge, Sukkur, dated October ‘29, 1936. 

Mr. Dipchand Chandumal, for the Appel- 
lant, 

Mr. Kimatrai Bhojraj, Amicus curie. 

Davis, J. C.—This is an appeal from 
a judgment of the Assistant Judge of 
Sukkur, dismissing an appeal from an 


+ 
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order ofthe Subordinate Judge of Sukkur 
who dismissed an execution application 
made by the appellant in this appeal on 
the ground that the decree had been 
adjusted by an agreement in which the 
judgmentedebtor agreed to pay off the 
balance of the mortgage debt by instalments 
and on default agreed to convey one of the 
mortgoged properties whilé the judgment» 
creditor agreed that the other of the 
mortgaged properties would be released. 
It was argued in appeal that the order of 
the Subordinate Judge and the judgment 
of the Assistant Judge were wrong because 
there is a ruling of a Division Bench of this 
Cours reported in Udharam Baharmal v. 
Murarilal Shiamlal (1); that a decree. cannot 
be adjusted by an executory agreement. 
It is trus that this ruling is to that effect 
and followed, what was believed to be, 
the’ preponderance of judicial opinion’ at 
the time, but one of the learned Judges 
even then appeared tu dgreé with the 
ruling in Ramanarasu v. Matta Venkatta 
Reddi (2), and differed ftom it with 
Bome doubt, but it would- appear that the 
preponderance of judicial opinion is now 
in favour of the view taken by Reéilly,.J. 
in that case, and though, ordinarily, we 
should be bound by a ruling of a Division 
Beiich of our own Court the view that a 
décrée can be adjusted or extinguished 
by ań executory agreement, if that is the 
Intention of the parties as now the high 
authority of the Privy. Council in its support 
in a recent case reported in Oudh Gom- 
mercial Bank Ltd., Fyazabad v: Bin Basni 
Kuer (3), though, unless that agreement 
merely varies the.decres within- éértain 
limits,, it. cannot be enforced. in execution 
proceedings: of thé original: decree; it 
must be made‘ the subject Of x separate 
civil suit; and this, we think, distinguishes 
the case in Udharam Baharmal v. Murarilal 
Shiamlal (1), from the case in Ramibai 
Jethmal v. Rewachand Shantokram (4), where 
the question before the Court was whether a 
substituted decree could be executed in the 


(1) 308.L R. 249; 167 Ind. Oas. 417;-A L-R- 1936 
Sind191;9RS 182,  —. 

(2) 66 M 198; 141 Ind. Gas, 429; 63M L J 598; 
(1932) M W N 840; 36 L W 558; AIR 1933 Mad, 28; 
Ind. Rul. (1933) Mad. 132, 

(3) AIR 1939 P © 80; 180 Ind. Oas. 378; 1939 O 
L R 187; 11 R PO 176; 1989 OW N 313; 5B R 
476; 43 O W N 501; 1939 RD 208; (19389)1M L J 
652; 690 LJ 317; 14 Luck, 192; 41 Bom, L R 705; 


50 LW 39; (1939) A L J 481; (1939) M W N 692; 66 
I A 84(P O). 


(4) 31 B L R491; 171 Ind, Cas. 477; AIR 1937 
Sind 229; 10 R8107, 
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same execution proceedings as the original 
decree, 


It is true thatin the Privy Council case in 
Oudh Commercial Bink Ltd., Pyazabad v. 
Bin Basni Kuer (3), their Lordship3 were 
considering the operation of 3. 47, Civil P. C., 
nevertheless the question whether a com- 
promise agreement varying the original 
decree could be enforced in execution pro- 
ceedings in continuation of those taken to 
execute the original decree was considered. 
It was decided that provided the com promise 
agreement did not attempt to bring under 
the decree a liability extraneous tothe decree 
and was intended to govern the liability of 
the debtor under the decrea and to have 
effect upon the tims and method of its 
enforcement there was nothing in O. XX, 
r. 10, Civil P. O., or elsewhere which pre- 
vented the parties from coming to a valid 
agreement for time and even for the pay- 
ment of an increased rate of interest to be 
enforced in execution proceadings. But 
the passage in that judgment most material 
to the point before us, whether a decres 
can be adjusted or extinguished by an 
executory agreement is as follows (p. 85*): 

“The purpose of providing a limitation of six 
months for such applications to the Oourt which 
passed the decreé is not altogether plain and the 
objects may be more thaw one ; but this provision, 
like the rule itself, affords no sufficient ground for 
holding that the Oode makes parties wholly incom- 
petent to come to an arrangement for time en- 
forceable’in execution proceedings. Such bargains 
may take different forms and it isnot possible to 
pre-judge the individual case. If it appears to 
the Uourt, acting under s 47, that the true effect of 
the- agreement was to discharge the decree forth- 
with in consideration of certain promises by the 
debtor, then no doubt the Court will not have 
occasion to enforce the agreement in execution pro- 
ceadings, but will leave the creditor to bring a 
Separate suit upon the contract. If, on the other 
hand, the agreement is intended to govern the 
liability of the debtor under the decree and to hava 
effect upon the time or manner of its enforcement, 
it is a matter tobe déalt with under s. 47. in 
such a case’ to say that ths creditor may perhaps 
have à separate suit: is to misread the Uode, which 
by requiring all such matters to be dealt. with in 
execution discloses a broader view of the scope and 
functions of an executing Court. Their Lordships 
are in agreement with the statement in Gobar- 
dhandaa v. Dau Dayal (5) at p. 535, that ‘in nume- 
Yous cdses a compromise between _the decree-holder 
and the judgment-debtor entered into inthe course 
of ‘execution proceedings; which was duly recorded, 
has been enforced,’ and they are not of opinion that 
the practice, which is both widespread and invete- 
rate, is contrary to the Code. They areof opinion 
that in the present case the compromise can and 


4 A 573, (585); 138 Ind, Oas. 583; A I R 1932 All, 
o73" 1938) AL J ab; LR13 A 199 Rev.; Ind.’ Rul, 
(1932) All. 467; 16 R D 293 (F B). 


*Page of A. I. R. 1939 P. 0.—[Ed.] 
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should be enforced in these execution proceed- 
ings.” 

There are also other cases of other 


High Courts in support of the view taken 
by the Madras High Court in Ramanarasu 
v. Matta Venkata Reddi (2). In Kalyanji 
Dhana v. Dharamsi Dhana & Co, (6), the 
view was taken that a decree can be 
adjusted by an executory agreement and 
can be pleaded as a bar to further execution 
proceedings. The same view was taken in 
Satyabadi Sahu v. Mani Sahu (7) and 
Arunachallam Cheittyar v, V. M. R.P. 
Firm (8), where the learned Judges make 
cleat the difference between a case where the 
judgment-creditor is prepared to accept a 
mere promise of the jadgment-debtor as an 
adjustment of the decree, and a case where 
the judgment-creditor is not prepared to 
accept a mere promise but demands perform- 
ance, and a case where there may be no 
agreement but merely a counter-offer when 
there would be no adjustment of the decree 
and no bar to further execution proceed- 
ings. 

The question was als argued before 
us as to how far the ruling in Ramibai 
Jethmal v. Rewachand Shantokram (4), was 
overruled by the Privy Oouncil judgment in 
Oudh Commercial Bank Ltd., Fyzabad vV. 
Bin Basni Kuer (3), and it was pointed out 
that that ruling follows the previous ruling 
in Udharam Baharmal v. Murarilal Shiamlal 
(1) So far as it follows the ruling in 
Udharam Baharmal v. Murarilal Shiamlal 
(1), it must be deemed no longer good 
law, and so far as it conflicts either with 
the Privy. Council ruling in Oudh Com- 
mercial Bank Ltd, Fyzabad v. Bin Basni 
Kuer (3), or the previous ruling in . Firm 
Heitrem Bodhraj v. Firm Aya Ram Tola 
Ram (9), it must no longer be deemed good 
law,.and this point was indeed noticed 
in a case of this Court reported in Kazi 
Ali Muhammad Khairal Mohamed Sheikh 
v., Ganga Ram Chotomal (10), but the case 
in Firm Hetram Bodhraj v. Firm Aya Ram 
Tola Ram (9), dealt priaarily with the 
question of the substitution of one decree 
for another and the enforcement of the 


(6 37 Bom. L R 230; 157 Ind. Oas, 646; A IR 1935 
Bom. 303; 8 k B 74. 

(7) 15 Pat, 390; 165 Ind.-Oas, 940: A I R1936 Pat. 
619; 18 PL T 110;3B R 106;9 RP 236, 

(8) (1838) Rang. 385; 175 Ind. Gas. 498; A I R 1938 
Rang. 202; 10 R Rang. 500 (F B}. | 

(9; 32 SLR 415; 172 Ind. Cas, 999; 19380 L R 
98; 1988 A L R 129;10 R PO 196; (19388) AL J 
150; 4 B R 308; 42 O W N 509; 1988 O W N 310; 47 
L W 606; 40PL R06; (1838) M W N 662 (P 0). 

(10) A I R 1939Sind 93; 181 Ind, Cas. 264; H R 
8 212; (1939) Ker, 502, a 
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substituted decree in the same execution 
proceedings as the original decree and the 
sentence. “In short, a decree can be adjust. 
ed within the meaning of r. 2, O. XXN, Civil 
P. O., only by an executed agreement and 
not by an executory agreement’ must be- 
read- with the sentence that follows, and 
as read alone is not a correct statement of 
the law. The question is also urged before 
us as tohaw far an adjustment means merely 
a variation of tLe decree, and it was 
argued that an adjustment cannot be an 
eXtinguishment of the decree becauss in the 
Privy Council case in Oudh Commercial 
Bank Ltd.,.Fyzabad v. Bin Basni Kuer (3) 
Sir George Rankin in delivering the judg- 
ment of the Board appears to speak of a4 
compromise an an adjustment of the decree. - 
It is true that at one place in the judgment 
bis Lordship says: p 
“ The compromise of 1927, however, was recorded ; 
it was an adjustment even if it was something more, 
and it contained the terms upon which the adjust» 
ment was agreed to," 
and itt was this adjustment which their 
Lordsnips held could be enforced’ in 
execution proceedings. But we think that 
by “adjustment” was meant a partial 
adjustment, an adjustment in part and 
not in whole within the meaning of O: XXI, 
r. 2, Oivil P. O, for we donot see how, 
when a ‘decree has been adjusted as a 
whole, there remains in those execution 
proceedings anything further to sxecute. 
In Ramanarasu v. Matta Venkata Reddi (2), 
‘at p. 209*, Reilly, J.says: °°: > l 
'“ What ‘the exact meaning ofthe expression “ad- 
justment of a decree”. as used in O. XXI, r. 2, Oivi 
P. O., is, has been explained by Sadasiva Ayyar, J., 
in Lodd Govindoss v. Ramdoss Vishnadoss (11). The 
learned Judge there stated that ‘any transaction which 
extinguishes the decree as such in whole or-in part 
and results in satisfaction of the whole or a portion 
of the decree in respect of the particular relief or 
reliefs granted by the decree is an adjustment of- the 
decree’.” . ai 
That these compromise agreements are 
regarded as partial adjustments appears to 
be the view of the Bombay High Oourt from 
the case in Shivappa Dandappa v. Gur- 
padappa Doddappa (12). A variation of 
a decree cannot be deemed an adjustment 
of the whole decree within the meaning of 
O. XXI, r. 2, Civil P.O., and this will be 
at once clear if O. XXI, r.-2, Civil P. 0. is 
‘read substituting for the word “adjustment” 
‘in its grammatical- variations the word 
“variation” in its grammatical variations, 


(11) (1915) M W N 225; 28 Ind. Cas. 376; A IR 1916 
Mad. 604: 17 M L T222, 3 

(12) 35 Bom. LR 91; 142 Ind. Cas, 220; A I R 1933 
Bom. 100; Ind. Rul. (1933) Bom. 214. ` 
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A comprcmise agreement varying the time 
or manner of enforcement of a decree may 
be a partial adjustment of a decrec and can 
therefore be enforced in execution proceed- 
ings in satisfaction of that part of the 
decree which remains yet unsatisfied, but if 
the compromise agreement is a total adjast- 
ment of a decree, thouga that agreement 
may ‘be the subject-matter of a separate 
suit, we do nat see how it can be enforced 
in execation of a decree which is totally 
adjusted or s :tisfied. 

Turning to the facts of this case, it 
appears that both Courts have found that 
there was a compromise agreement between 
the parties whereby the balance of the 
decretal amount due cn the mortgage debt 
was to be paid off within twelve months, 
failing which one of the mortgaged pro- 
perties was to become the property of the 
plaintiff who was to release the other morte 
gaged property, and that it was the 
intention of the parties that this new 
contract was to extinguish the rights and 
liabilities under the decree, There was 
an immediate extinguishment of the decree, 
not an extinguishment dependent ` upon 
some future contingency, | 

Quite apart then from the question whe- 
ther the compromise agreement could have 
been enforced, as a mere variation as to 
method and time of the satisfaction of the 
decretal liability within the ruling in 
Oudh Commeréial Bank Lid.,:Fyzabad y.. 
Bin Basni Kuer (3), it appears it was. 
and was intended to be a total adjust- 
ment of the decree. The application 
to enforce the original decree on the 
basis of a repudiation of this agreement 
was rightly rejected by the executing 
Court which ordered the adjustment of the 
decree to be recorded. In my opinion there- 
fore the appeal should be dismissed with 
costs. - 


-Lobo, J.—The appellant in this second 
appeal held a mortgage decree against the 
respondenis fora sum of Rs. 450, the mort- 
gage security being a residential house and 
some agricultural land. On September 25, 
1934, he applied for execution and notice 
was issued to the judgment-debtors. On 
December 3, 1934 the respondents, judg- 
meént-debtors, put in -an. application under 
Nie r. 2, Civil P. O., which reads 
‘thus : 

“Tt is prayed on behalf of the defendants that in 
the decree of the above suit, the plaintiff has made an 
adjustment on September 4, 1934, in respect of the 
decretal amount, viz., that he will take the balance 
of Rs, 350 after giving credit for Rs, 110 being the 
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amount received by him towards the decree, and that 
the defendants would pay the said sum (Rs. 350) to 
the plaintiff within 12 months of the adjustment. If 
the defendants fail to pay the amount during the 
period, the plaintiff shall bethe owner of the entire 
immovable property, viz., land belonging tothe de- 
fendants shown as mortgaged in the decree and the 
defendants shall have no interest therein, but the 
plaintiff shail release the other immovable property, 
viz., (residential) house which is mortgaged by the 
decree and the mortgage right of the plaintif over 
it will disappear. The plaintiff having arrived at 
this adjustment inspired confidence in the defendants 
but on the morrow he has come and filed an execution 
application. 

It is, therefore, prayed that this Honourable Oourt 
will be pleased to get the above adjustment confirmed 
by the plaintiff andto sanction the same. An sfida- 
vit is herewith attached.” 


The Subordinate Judge held the adjust- 
ment proved, ordered it to be recorded and 
dismissed the appellant's execution applic 
cation with costs. The appellant preferred 
an appeal to the District Court of Sukkur. 
His appeal was however dismissed, the 
Assistant Judge who heard thé appeal 
holding the adjustment proved, and holding 
also, after a review of a numberof rulings 
of various High Courts, that the adjustment 
was ‘within the purview of O, XXI, 
r. 2, Oivil P.O? This second appeal was 
admitted as a point of law was clearly 
involved and the learned Advocate for the 
appellant pointed out that subsequent to 
the date of the Appellate Court's judgment 
there had béen two decisions‘of ‘our Court 
in Udharam Baharmal v. Murartlal Shiame 
lal (1) and Ramibat Jethmal v. Rewachand 
Shantokram (4) asd in view of the former 
of these decisions the judgments of the 
lower Courts could not be maintained, 
When the matter came before this Bench 
for formal hearing it was found that the 
respondents were unrepresented, As the 
Point involved was one of considerable 
importance and of very frequent occurrence, 
and as it was further represented to us 
that the decisions of our Oourt in Udharam 
Baharmal v, Murarilal Shiamlal (1) and 
Ramibai Jethmalv, Rewachand Shantokram 
(4) appeared to require re-consideration in 
the light of recent decisions of their Lordships 
of the Privy Council and decisions of 
several High Oourts in India, we adjourned 
the hearing after inviting the President of 
the Bar’ Council and Karachi Bar Associas 
tion to argue the matter for the responde 
ants a8 amicus curte, 


We have now heard the very full argue 
ments of the learned Advocate for the 
appellant and Mr, Kimatral Bhojraj as 
amicus -curte and I ‘have arrived at 
three conclusiens: (i) that the decision 
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of a Bench of this Court in Udharam Bahar- 
mal v. Murarilial Shiamlal (1) to which I 
was a party, isincorrect in so far as it relates 
to O. XXI, r. 2, Civil P. O., and the recording 
of an adjustment thereunder; (iz) that the 
casein Ramibat Jethmal v. 
Santokram (4) bas ‘been rightly decided 
and is good authority and (dit) that this 
appeal must fail because both the lower 
Courts have arrived at a correct decision 
of the point involved. 
advantage of reading the judgment of my 
learned brother the Honourable the Judicial 
OCominissioner and as I am in complete 
accord with it I would only’ brieffy’ sèt- out 
the reasons which I feel justify the conclu- 
sions recited above. 
mal v. Murarilul Shiamlal (1) 1 agreed 
with my learned brother, the Honourable 
Mr. Havelivala, in holding that a compro- 
mise such as had been alleged in 
that case by the judgment-debtor was 
not an adjustment which could be recorded 
under O, XXI, r. 2, Civil P. O, and could 
defeat the execution application filed by the 
judgment-creditor, The alleged compro». 
mise was an executory contract. It cone 


tained provisions to be performed in the- 


future. and: could not be treated as an 
adjustment so as to operate as a bar to 
execution, But [ have made it clear in 
my judgmént*in that case that I considered. 
that the learned Judges of the Madéas 
High Court in Ramanarasu v. Matta Ven». 
kata Reddi (2) bad taken the correct view 
when they held that there was no legal 
impediment in the way .of a decree-holder 
accepting a mere promise that the judg- 
ment-debtor will do scmething at s-me 
future date as a legaland immediate adjust- 
ment in satisfaction of. his decree. At 
p. 266* of the report this passage occars.: 

“In-my opinion the view of the learned Judgé of 
the Madras High Court in the case referred to above 
appears’to’ besound, but in view ofthe fact that the 
majority: of the High Oourts in India have‘expressed 
the; opinion- that: an-‘executory agreement cannot be 
pleaded as an adjustment of decree under O, XXI, 
r. 2, Civil P. O., and considering that the facts and 
nature’ of the‘agreement’ in thé case béfore us’ are 
distinguishable from-those in the Madras 
think it safer to accept this opinion rather than 
that of the learned Judge ofthe Madras High Court 
in-thé case referred to iú. Ramanarasu-v. Matta Ven- 
kata Reddt-(2), which, so far as-I have been'able to 
see, stands alone except for the single Judge ruling 
in Bagamal v. Shib Parshad (13),” 


But this is no longer the position, for 
nót Only has the decision in the Madras 
case: been accepted by other High Courts 

(13) .120 Ind. Cas. 686; AIR 1930 Lah. 334; Ind. 
Rul, (1930) Lah. 142, ee 
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in India, but recent judgments of their. 
Lordships of the Privy Ocuncil place the 
correctness of the Madras view beyond all 
question, In Kalyanji Dhana v. Dharamst 
Dhana & Co. (6) Broomfield, J., in’ 1935- 
has carefully reviewed the earlier authori- 
ties and agrees with the view of the learned 
Judges in Ramanarasau v, Matta Venkata 
Reddi (2). The judgment was reported in 
1936 and was probably not available in 


May 1936 when the judgment in Udharam 
' Baharmal v. Murarilal Shiamlal (1) was 


written. In 1936 the Patna High Court in 
Satyabadi Sahu v. Mani Sahu (7) adopted 
the same view following the decisions of 
Madras and Bombay in Ramanarasu v. 
Matta Venkata Reddi (2) and Kalyanji 
Dhana v. Dharamsi Dhana & Co. (6). The 


judgment in this case is dated in January - 


1936 but it was certainly not available 
till after May in that year, Courtney- 
Terrell, O, J. says in his judgment in this* 
Patna case: 

‘In my opinion the clearest and the correct pros 
nouncement of the.lawis in the judgment of the 
Madras High Oourt delivered in 1932 by Reilly and, 
Anantekrishnua Ayyar, dJ., in Ramanarasu v. Matta 
Venkata Reddi (2).” 


The case in Shankar Atmaram v. Keshav’ 
Govind (14) was cited in argument -ág 
another instance in which’ the Bombay 
High Court had accepted ‘the Madras view. 
but thongh’ :the point appears to have 


been taken, the part ofthe judgment’ 


dealing. With ‘it- is' not -containéd’ in’ the’ 
report of the case in Shankar -Atmaram v: 
Keshav Govind:(14). All these cases have 
béen cited with approval in the Full Bench 
decision of the Kangoon High Court in 
Arunachallam Chettiar v: V: M. R. P. Firm 
(8} where it was held that a decree can be 
adjusted within the meaning of O. XXI, 
r. 2, Oivil P. O., by a new contract that 
the’ judgment debtor will do ‘something 
in future, if the decree-holder is willing to 
take such a promise instead of the decree 
which he has. It is not necessary in- every 
case that the judgment-debtor shall perform 
the promise whicn he makes: to the decree» 
holder before adjustment can be regarded 
as complete. The Chief Justice in his 
judgment in this case makes the position 
clear when he says i 

“Now the adjustment, or new agreement, must 
fulfil the essentials of any other valid contract before 
it can be enforced as such. It may be reached by the 
offer of a promise for a promise and mutual acceptances 
as for instance where the decree-holder agrees to 
acsept 4 mere promise by” the judgment-debtor to 
convey” certdin lands ty him: The fact- that the 


~ . (14.60 B 729; 164°Ind.-Cas.9; AT R-1936 Bom, 


4 


271738" Botn: L R 505; 9R B70; 
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contract is executory on both sides does not mean 
that it isany the less a valid agrsement and ad- 
Justment of the decree, On the other hand the 
adjustment, or new agreement, may be reached by 
the offer of a promise for an ach;as for instance 
where a decree-holder agrees that upon the con- 
veyance by the judgment-debtor of cartain lands to 
him he will accept them in-full settlement of the 
decree sse : 

To my mind the entire controversy on 
this point is setat rest by two very recent 
pronouncements of their Lordships of the 
Privy Oouncilin which areto be found a 
clear exp sition of the principles underly- 
ing O, XXI, r. 2, Civil P. O, and the ques- 
tion of adjustments or compromises of 
decrees generally, aad an equally clear in- 
dication of the limits within which adjust- 
ments or compromises are to be recognized 
and given effectto by Courts in execution 
proceedings. In Oudh Commercial Bank 
Ltd., Fyzabad v. Bin Basni Kuer (3), Sir 
George Rankia who delivered judgment of 
the Boird sava ; 

“On this difficult and important question, their 
Lordships are not in agreement with the view taken 
by the Ohief Oourt. They donot consider that it 
is sufficiént account of the facts that: the Oode con- 
tains no general restriction’ of the parties’ liberty 
of contract with reference to their rights and ob- 
ligations under the decree and that if they do con- 
tract upon terms which have reference to and affect 
the execution, discharge or satisfaction of the decree, 
the provisions of s 47 involve that questions relat- 
ing to such terms may fall to be determined by the 
executing Oourt.” 

And little later his Lordship says : 

_ “Such bargains may take different forms and it 
is not possible to prejudge the individual case, If 
it appears to the Oourt, acting under s. 47, that 
the true effect of the. agreement was to discharge 
the decree forthwith in consideration of certain pro- 
mises by the debtor, then no doubt the Court will 
not have occasion to enforce the agreement in exe- 
cution, proceedings, but will leave the creditor to 
bring a separate suit upor the contract. If, on the 
other hand, the agreementis intended to govern the 
liability of the debtor under the decres and to have 
effect upon the time or manner of its enforcement, 
it is & matter to bs dealt with under s. 47. In such 
a case to say that the creditor may perhaps have 
& separate suit is to misread the Oode, which. by 
requiring all such matters to be dealt with in exe- 
cution discloses a broader view of thescope and 
functions of an executing Court.” 


The facts in the case are somewhat com- 
Plicated but the ‘difficult and important 
question’ to waich his Lordship refers was 
just this: whether an executing Oourt 
could recognize and give effect to an ad- 
justment of a desree involving an alteration 
only of the instalments payable thereunder 
and ao enhancement of the rate of interest, 
or whether as the learned Judges -of the 
Chief Court of Oudb had held, the original 
decree had thereby been altered or varied 


by the parties and the alteration or vari: 
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LAOHHUMAL MORUMAL.Y. ATTAMUBAM MAD KHAN (SIND) 


433. 


ation could not be recognized and acted 
upon by the executing Court in execution 
proceedings of the original decreas even 
though it had been recorded by the Court 
with the consent of the parties. 

Their Lordships in this cae have merely 
enlarged upon and elaborated a principle 
already enunciated by the Board in the 
earlier case in Firm Hetram Bochraj v. 
Firm Aya Ram Tola Ram ($).. The facts 
in that case were simple. A decree of 1923 
imposed upon the judgment-debtor a liabi- 
lity of Rs. 1,04,000 with interest at 6 per 
cent, and acertain D stood surety. There 
was no provision for the discharge of the 
liability by instalments. There was howe 
ever a provision for payment of instalments 
making up a smaller total and at a lower 
rate of interest, the faithful observance of 
which provision would enable the judgment- 
debtor to escape the decretal liability. 
Some years later this provision was, by 
consent of parties, altered and duly certi- 
fied and recorded by the Court. The judg- 
ment debtor having defaulted the decree- 
holder applied for execution of the decree. 
The judgment-debtor contended in these 
proceedings that the compromise arrived at 
in 1928 created a new liability which 
superseded the original decree and render- 
ed it no longer enforceable. He further 
contended toat the compromise was not 
an adjustment underO. XXI, r. 2, Civil P. 
O., and lastly contended -that the executing 


Court possessed no .authority to enforce ` 


through execution the new liability which 
could: only be enforced by obtaining a 
decree ina fresh suit on the compromise. 
It was held by their Lordships that the 
compromise of 19238 affected only the pro- 
visions. upon the observance of which the 
full decretal liability could be. avoided. 
The decretal liability remained save of 
Course to. the extent to which it had in 
fact.been reduced:by moneys already paid, 
The compromise affected only the pro. 
visions upon the observance of which the 
full decretal liability could be avoided. In. 
thess circumstances. it. was immaterial to 
consider whether the compromise was not 
an adjustment withia. O. XXI, r, 2, Oivil 
P, O. Ifit wes, it was duly recorded or 
certified and the Court could recognize it.in 
executing the decree. If it was not: such 
an adjustment there was nothing to:prevent 
the. Court from doing that which it.obviously. 
should do, viz.,looking at it and taking» 


-it-and the payments made under itginto 
account in executing the decree. 


It seems to me that if these two :decisions 


~ 
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of their Lordships of the Privy Council be èntitled,. to , Re. 15 për month for resi- 
are read together the legal position laid dence in lieù, of residence in. the family. 
down is this: The parties to a decree house. The appellant sought the assistance 
obtain certain rights and incur certaim ob- of- the executing Court for'enforcement of 
ligations thereunder. Trere is nothing in: kerrights under’the Gecree as varied by tLe . 
the Civil b. O.,- restricting their liberty agreement.’ Tt was *held" that her applica. ` 
of contract with reference {o- thesé ‘tion. had been. rightly dismissed ..as. what - 
rights and obligations. They may by con- he was secking to execute was not a decree 
tract alter these rights and obligations passed by-the Ocurt but- a contract-con- 
in any way ikey chocse. If they contract taining ‘terms extraneous to the ‘original 
toi do so upon terms which have reference decree, which the parties had chosen to 
to and affect the execution, discharge or- substitute by mutual agreement for the 
satisfaction of the decree, the provisions of decree of the Court. In the wordsof their 
s. 47, Civil P. C,, involve the determinas- Lordships of the Privy Council, the appel” 


tion of questions relating to such terms in 
execution proceedings. If the contract 
between tke parties leaves the liability 


lant had attempted to bring under the 
decree a liability extraneous thereto and 
this -the executing Court had no right to 


of the. judgment-debtor under the decree enforce but rightly referred the appellant | 
in substance unaffected and is confined to anovher suit. There are some passages 
to variation merely of subsidiary matters however in. the judgment in Ramibai 
such as the time and mode of payment Jethmal v. HKewachand Shantokram (4) 
the contract between the parties whether which would appear to support the, decision 
or not it amounis to an adjustment within in Udharam Baharmal v. Murarilal Shiam- . 
the meaning of O. XXI, r. 2, Civil P. lal (1). To that extent Ramibai Jethmal 
C., may be enforced by the Court in v. Rewachand Shantokram (4) cannot be 
execution of the original decree at the held to be good law. r . e 
instance of the judgment creditor. If on ‘Turning to the. appeal before us, I see no 
the other hand, the contract between the difficulty in holding that both ‘the lower - 
parties introduces terms which are foreign Courts have arrived at a correct decision of 
to-the decree and introduces intothe decree the point involved and that this appeal. 
a liability..extraneous thereto the Court: must. consequently fail. Both the. lower. 
in: execution proceedings: at . the instance Oourts have held that the adjustment- 
of the judgmentecreditor will not enforce’ was proved and that it was the intention 
the contract but leave the judgment creditor ` of the parties that the adjustuient should . 
to a separate suit. If in spite of such extinguish their rights and liabilities under _ 
contract the judgment-creditor seeks to the original decree. Execution of the. 
execute the original decree the judgment-~ original decree, in these circumstances, not- < 
debtor may successfully plead the con- be enforced. The case was entirely dis» - 
tract as a bar to such execution. — tinguishable from the ruling of our High 
It appears tome therefore on a conside- Court in Ramibai Jethmal v. Rewachand . 
ration of the law which I have referred Shantokram (4) and fell clearly within 
above that the decision in Udharam the decision of the Madras High Oourt 
Baharmal v. Murarilal Shiamlal (1) isnot in Ramanarasu v. Matta Venkata Reddi . 
for law and also that the case in Ramibai (2). I, therefore, argee with my learned 
ethmal v. Rewachand Shantokram (4) has brother that this second appeal should 
been correctly decided and is good law. be -dismissed with costs, 
In. Ramibai Jethmal v. Rewachand Shantok- D. _ Appeal dismissed, 
ram (4) there was a decree for mainiene l 
ance at the rate of Rs, 23 per month and 
a Tight of residence in the family house 
and a charge wascreated on certain pro 
perty to secure the maintenance, Ramibai 
however alleged that subsequent to the 
decree she had come to an agreement with 
the respondents whereby certain property 
was released from the charge and her right 
to maintenance was secured as a charge 
upon one property only and there was a 
further agreement whereby in addition to 
Re, °3 per month for maintenance she was to 
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Civil Reference No. 3 of 1938 
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Tuomas, O. J, AND ZiaeUL Hasan, J. 
SANT RAM~—APPELLANT 
versus 
PUTTI LAL—REsponpent 
U. P. Agriculiuriets’ Relief Act (XXVII of 
1934), s. 12—TJenant mortgaging his holding—S, 12, , 
if applties-—Proper remedy of tenant. 
Section 12, U. P. Agri. Relief Act, is meant to 
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which are void by reason ‘of being against any 
enactment, the mortgagee is hot entitled. ` to - get 


back his money except when any portion.of. the” 


consideration forms an, independent, transaction, 
The Mortgage of an agricultural ‘holding in contra- 
vention of. the provisions of the Rent-Law is void 
Go tnttio, Hence, a statutory tendnt who has made 
& mortgage of his holding cannot avail himself: of 
the’ provisions ‘of a, 12 of the Agri, Relief Act but 

18 Temedy lies in a suit for ejectment. in the 
Revenue Court, a. 


[Case-law relied on.] : 
Ref, made by the District J udge of 
Gonda. - 


Mr. H, K, Ghose, appears amicus cure. 


Judgment.—This is a reference by the 
learned District Judge of Gonda under 
O. XLVI, r. 1, Civil P. O. 

‘It appears that three brothers holding a 
statutory tenancy mortgaged their holding 
usufructuarily fora sum of Rs. 100, The 
holding stood recorded in the Village 
Papers in the name of one of the brothers, 
He filed an application under s..12 of the 


U., P. Agri. Relief Act and as the amount . 


Secured by the mortgage was less than 
Rs. 500 .the application was dealt with by 
an Assistant Collector of the first class. 
He held that the mortgage had been paid 
off by the usufruct and allowed the appli- 
Cation with costs against the mortgagee. 
He held thatthe mortgage- be redeemed 
without payment of any amount by the 
applicant and directed the mortgagee to 
deliver the title deeds, if any, to the morte 
gagors. An appeal was preferred to the 
District Judge by the mortgagee and the 
learned Judge being in doubt as to whe- 
ther s. lZof the Agri. Relief Act applies 
to a mortgage by a tenant has made this 
reference for this Court's opinion on the 
question whether or not a tenant who. has 
mortgaged his holding can avail himself 
of the provisions of the section. 

Itis now well-established that the morte 
gage of an agricultural holding in contra- 
vention of the provisions of the Rent Law 
18 void ab initio, 16 was so held by the 
late Oourt of the Judicial Commissioner of 
Oudh in Beni Madho v. Kali Pershad, (6 
O. O. 331) (1), by this Court in Dasrath Ve 
Sandala, (30. W. N., 217) (2) and by the 
Board of Revenue in Mahadeo Singh v. 
Pudai Singh, (12 R. D., 490) (3) and in 
Mahammad Sabber v. Shercani, (14 R. D., 
469) (4). 

(1) 6 O O 331. 

(2)3 O W N 217; 93 Ind. Oas. 


l 310; AI R.1923 
Oudh 270; LR 7 A(O) 81s 130 L J 499, 
(3) 12 R D 490, i 


(4) 14RD 469, 3 i 
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which are ab initio void. In the-case of mortgages | ‘have 
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Their Lordships of the Privy Oouncil 
also laid down in ‘Moti Chand v, 


Ikramullah Khan, (L. R 441. A. 54) (5), that 
the -policy of an enactment cannot be 


‘defeated by any agreement or ingenious 
. device, 


It is thus clear that a transfer in 
contravention of the Rent Law is wholly 
invalid. Our reading of s. 12 of the Agri, 
Relief Act, however, is that it was meant 
to apply only to valid mortgages and not 
to those which are ab initio void. That 
section provides for the filing of an appli- 
cation for “redemption” of a mortgage - 
“after the principal money has become 
due;” but in the case of an invalid morte 
gage there can neither. be any redemption 
nor can any money be due on that morte 
gage, The sections of the Act following 
s. 12, which prescribe the procedure to be 
followed on an application being presented 
under 8. 12; also show that what the Legis- 
lature contemplated while enacting s. 12, 
was a valid mortgage, The procedure 
prescribed is similar to that ofg. 83 of the 
T. P. Act,and by that procedure the morte 
gagee is allowed totakethe money deposite 
ed by the mortgagor. In the case of morte 
gages which are void by reason of being 
against any enactment it has been held that - 
the mortgagee is not entitled to get back his 
money except when any portion of the 
consideration formed an independent trane 
saction, In the present case the money 
appears to have been advanced merely as 
consideration for the mortgage and so the 
mortgagee cannot claim it as legally due to 
him. In the case of 14 R. D., 469 refer- 
red to above it was held by the Board of 
Revenue that the mortgagee of an ordinary 
or of a statutory holding is liable to eject- 
ment as a sub-tenant. 
We are, therefore, of opinion, that a 
statutory tenant who has made a mortgage ` 
of his holding. cannot avail himself of the ; 
provisions of-s. 12 of the Agri. Relief Act! 
but that his remedy lies in a suit for eject- ' 
ment in the Revenue Court, 


Dp, © Order accordingly.: ` 


5) 44 I A. 54; 39.Ind. Oas..454; 15 A L J 150;-5 
L W 388; 21M L T 267; 32 M'L J 383; 31 OW.N 
616; 19 Bom. L R 433; 39 A 173; 260, L J’ 34- 
(1917) M W N 453;:A I R 1916 P O 59 (PC). A 
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ae _ FEDERAL COURT 
Appeal from the Patna High Court, 
3 aan March I8, 1940... 
. Mavriog Gwreg, C. J., S. M: GULAIMAN 
— AND S. VARADACHARIAR, JJ, ` 
SUBHANAND CHOWDHARY 
AND ‘ANCTAER~—APPELLANTS 
VETSUS 


- < APURBA KRISHNA MITRA 

7:7 AND ANOTHER — RESPONDENTS A 

- Bihar Money-lendera Act (III af 1938), s. 11l— 
Certificate to.question validity of s. 11 granted—New 
Act of. 1939 coming into force — Question becoming 
not existant—Federal Court, tf can still entertain 
appeal—Bihar Money-lenders (Regulation of Trans- 
actions) Act (VII of 1939), e. 7—Scepe of —Interest to 
which mortyagee would be entitled under Civil Pro- 
cedure Cade (Act V of 1908),O. XXXIV, vr. 11, if can 
be reduced. s l 

. When'jurièdiction to hear an appeal is once vested 
in the Federal Oourt by the -grant of a certificate, it 

- cannot:be divested by any subsequent event. A certi- 
feate is the-key which unlocks the door into Federal 
Oourt, and a litigant who has once passed through 
that door cannot afterwards be ejected by the 
happening of events outside and beyond his control. 
It-is quite immaterial that the relief which the ap- 
pellants claim arises from an Act which was not law 
when the certificate was granted. Section 2052) is 


E 
x 


plain ; and oncs a certificate has been granted, an ` 


appellant can appeal on any ground whatsoever, if 
the-Oourt thinks fit to givehim leave to dogo. 
Where a certificate was granted on the question of 
validity of s. 11 of Bihar Money-lenders Act, 1938, but 
in the meanwhile the new Act of 1939 came into 
force, and the question ceased to exist, the certificate 
does not becomes “infructuous” and the jurisdiction 
to-hear;appeal isnot taken away from the Federal 
Oourt, [p. 437, col. 2, p. 438, col. 1.) 

Parliament never contemplated a vontingency of the 
kind; but that is no reason why the Federal Court 
should not give effect to the plain language of the 
Act., Nor could it lightly adopt a construction which 
would have this result, that an appeal properly begun 
and continued in federal Court was suddenly, by. the 
action of a Provincial Legislature, taken out of its 
jurisdiction and transferred to the jurisdiction of the 
Judicial Committee, [p. 438, col. 1.) 

Section 7 of the Bihar Act of 1939 is expressly 
limited to interest claimable upto the date of the 
institution of the suit. The Act has maintained a 
distinction between loans advanced beforethe Act and 
loans advanced subsequently. The contractfor the 
payment of interest not having been declared 
illegal, but only unenforceable beyond a certain point, 
the creditor retains his’ contractual rights except to 
the extent to-which the statute has expressly limited 
them. ' In these circumstances, it may perhaps be open 
to doubt whether the policy of the Bihar legislation 
can properly betaken into account. by a Oourt which 
is- considering whether there are any grounds for 

“reducing the. rate. of interest to which. a mortgages 
would ordinarily be entitled under the provisions of 
O. XXXIV, r. ll of the Oode, since this would in 
effect be to extend the Act to a period with which the 
Legislature has not chosen to deal; but if “may be 
that the wide powers of re-opening transactions 
originating before or after the commencement of the 
Act given to the Court by s.8 of the Bihar Act of 
1939 were ragarded by the Legislature as conferring 
a@much Wider discretion than that given by 
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enter appearance. 


a7 


awo 
O, XXXIV, r. 11 or by the ‘Usurious Loans Act, 


1918. [p.488, col. 2] 7 

“Mr. Bs B. Tawakley (Senior Advocate, 
Federal Court). with Major’ Surendrapal 
‘Singh (Advocate, Federal Court) instructed 
by Mr. T. K. Prasad, Agent, for.the “Ap- 
pellants. pen at 

Sir Brojendra Mitter-(A,-G, of India. and 
Senior Advocate, Federal Court) with .Mr. 
Raghbir Singh. (Advozate, Federal’. Court) 
instructed by Mr. B. Banerji, Agent for - 
Respondent No. 1, Respondent’ No. 2'did not 


a - 


Judgment.—In this case the facts do 
not differ materially from others -which 
have come before. us lately from . Bihar; 
but the Advocate-General- of” India, . on; 
behalf of the respondénis,.has raised .a 


: * kaal 


-novel and interesting point. -. : 


The plaintiff (the present first. respondent) 


-obtained a decree in the Court ‚of the 
.Subordiate Judge, Muzaffarpur. and the © 
‘decree (with certain modifications in their 


favour) has been upheld in the High Court. 
The defendants’-claim to have the ‘benefit - 


ofs. ll of the - Bihar Money-lenders Act, 


1938, was rejécted since that. provision had ` 
already been held by the. High* Court. 
to bə void Sadanand Jha'v. Aman Khan 
(1); but the High Court granted a cére. 
tifcate under s. 205 (1) of the Constitu- 
tion Act. N E 

The date of the judgment of the High 
Court and of their certificate was Janu- 
ary 17,1939. On May 1, 1939, the Bihar 
Money-lenders (Regulation of Transaction} 
(Act VIL of 1939), came into force. The 
application of the appellants to the High 
Court for admission of their appeal to the 
Federal Court was made on May 1l, 
and.the appeal was finally admitted by 
the High Court on- October 2, last. The 
Act of 1939, which -has been before this 
Court in several cases during the present 
sittings, repealed and re-enacted s, ll of. 
the Bihar Money-lenders Act, 1938 and 
since it iad been reserved forthe con- 
sideration of the Govérnor-General and 
had received ‘his assent, its validity, 
cannot be challenged as that of the Act of 
1938 has been, l 

Such are the facts of the case, and the 
Advocate-General admitted: that if the 
appeal ‘were properly constituted, the ap- 
pellants would be entitled tothe benefit of 
the Act of 1939; but he contendedy that 
there was no appeal properly before -the 

(1) 18 Pat, 13; 179 Ind, Oas. 379; A I R 1939 Pat. 55; 
320P LT 1;5B R 265; 11 RP 357, ~~ 
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Court. He put his argument in this way. 
The certificate undér’s. 205 (1), granted 
on January 17, certified that the case 
involved a. substantial question of.law 
as to the interpretation of the Constitution 
Act,. that question being (or so it is to be 
presumed, for the certificate does not men- 
tion any particular. question of law) whe- 
ther s.11cfthe Bihar Money-lenders Act, 
1938, was, asthe High Court had held in 
their earlier decision, void under s, 107 
ofthe Constitution Act, because: renee 
to an- existing Indian law: S. 2 of the 


- Usury Laws Repeal Act, 1855, s. 3--0f the 


Usurious Loans Act, 1918, and possibly 


also 8.37 of the Contract ‘Act, 1872. The. 


AAdvocate-Géneral admitted that on the 


‘day when this certificate was’ granted. 
it was a‘ good and valid. vertificate, and 


that the appellants were entitled at that 
time to, appéa] tothis Court not only on 
‘the question as tothe validity ofs. 11 of 


the Act of 1938, but. also .on any other ` 


ground mentioned i in s. 205 (2) of the Oon- 
stitution Acl. But, he said, the question 
of law as tothe validity of 8, 11 ceased 


to exist at the beginning of May, when the - 


new Act of 1939 came into force and, since 
the Act was retrospective, the certificate 
had become, to use -his own expression, 
infructuous and ineffective, Accordingly, 
he argued that this Court had no longer 
Jurisdiction to hear the appeal, either on 
the constitutional oron any other ground 
since an effective certificate ‘alone is the 
foundation of the Court’s jurisdiction; and 
that the appellants must seek their remedy 
if any, beforethe Judicial Committee, He 
also pointed out that the object of the 
appeal now is toobtain the benefit of the 
Act of 1939, that isto say, of a law which 
was not yet in- existence when the certifi- 
cate was granted by the High Court, 


Section 205 of the ‘Oonstitution Act is in 


‘the following terms : 


“905. (1) An appeal abhall lie to the Federal Court 
from any judgment, decree or final order of a High 
Court in British India, if the High Oourt certificate 
thatthe case involves a substantial question of law 
as to the interpretation of this Act or any order in 


‘Council made thereunder and it shall bethe duty of 
-every High Court in British India to 


consider ‘in 
every case. whether or.not any, such question is 
involved and of its own motion to give or to 


“withhold a certificate’ accordingly. 


(2) Where sucha certificdte is given, any party-in 


‘the case -may appeal to the Federal Court on the 


ground that any such question as aforesaid has been 
wrongly decided and on any; ground on which that 


- party could have appealed without special leave’, to 


‘His Majesty in Council if‘no such “certificatechad 
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‘jurisdiction on this Court to hear 
‘appeal; 


' event, 
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to his His Majesty i in Oouncil either with or without 
special leave.” . 

The granting ofa certificate is thus the 
necessary condition precedent to the exer- 
cise of its jurisdiction by this Court; and it 


-sets in motion a train of consequences, 


No: provision is made for the cancellation 
or vacating ofa certificate after it has 
once been granted. The Advocate-General 
did indeed suggest that the High Court 
had power in appropriate circumstances 
to vacate a certificate under s. 151 or 
s. 152 of the Civil P.O. He abandoned the 
suggestion however -before the conclusion 
of his “argument, and..in our opinion he 
was prudent. todoso, Plainly s. 152 of 


the Code has no application to such a case 


as the présent, and there can be no in 
herent power to alter a decree or certifi- 
cate, which? was correct at the time when 
it was made or given, because of the 
happening of some stibeequent event. 

If ihe High Court .had no power to 


vacate ‘its certificate, this Court has cer- 


tainly ` no ‘power to do s2 Oan it then 


‘treat an, existing certificate as having bee 


come “infructuous,” because the constitue 
tional | question with respect to which it 
was ‘given .subsequently becomes of no 
more’ than academic interest. The Advocates 


General referred -to the .observations of 
the Judicial Committeein Attorney-General 


for Alberta v. Attorney- -General for Canada 
(2)where the Lord Chancellor stated that 
it was the practice of the Committee not to 
entertain appeals which have no relation 
to existing rights created or purported to 
be created ‘or to express opinions on sub: 


‘jects which are no longer of any practical 


interest, In our opinion, it would be cone 
venient for this Court to follow the same 
practice and we have in an earlier case 
declined to hear arguments on the validity 
of the repealed Bihar Act of 1938. But we 
are not now considering the convenience or 
otherwise of a particular practice; we are 
considering a question of jurisdiction. The 
certificate ‘granted ‘by the High Court on 
January 17, ‘1939, admittedly areata 

6 
and wehave to determine whether 
that ‘jurisdiction has been taken “away 
from.us, by réason- of the alteration of 
circumstances. ‘In our opinion, whén jurise 
diction‘to hear an’appeal is once ‘vested in 
this ‘Court by the grant of a certificate, it 
cannot be divested ‘by any subsequent 


A certificate isthe key which une 
' (2) (19389) A-O 117, (122, 128); 108 L:J-P-O-1; 159:L 


‘been’given, and, with the leave:of:the/Federal1 Court x TA 82'S J 1029; 55 T LR 65; (1939) 1 JA ER 
on any other ground, and no direct appeal shall lie 423, 
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locks the door into this Oourt, and a 


litigant who has once, passed through that 
door cannot afterwards be ejected by the 
happening of events. outside and beyond 
his control. It seems to us quite immaterial 
that the relief which the appellants now 
claim arises from an act which was not 
law when the certificate was granted. 
Section 205 (2) is plain; and once a certifi- 
cate has been granted, an appellant can 
appeal on any ground whatsoever, if the 
Court thinks fit to give him leave to doso, 
Nor do we think though it is not necessary 
to decide the point, that. the jurisdiction of 
this Court to entertain the appeal on those 
other grounds would be excluded, even if 
an appellant declined to argue before us 
that the decision of the High Court on the 
constitutional question with respect to 
which the certificate had been granted was 
wrong. 

' It is sufficient for us to bage our judg- 
ment on what weconceive to be the true 
construction of s, 205 of the Constitution 
Act, and we do not think it necessary to 
decide whether the appellants had also 
a vested right under the Act of 1938, 
which was saved tothem by s. 8of the 
- Bihar General Olauses Act, notwithstanding 
-the repeal of the Act of 1938 by the Act 
of 1939, - 

The facts in the present case are unusual 
and are unlikely to recur. We do not 
suppose that Parliament ever contemplat- 
ed a contingency of the kind; but that 
is no reason why we should not give effect 
tothe plain language of the Act. Nor 
could we lightly adopt a construction 
. which would have this result, that an 
appeal properly begun and. continued in 
this Court was suddenly, by the action of a 
Provincial Legislature, taken out of our 
jurisdiction and transferred to the jurisdic- 
tion of the Judicial Committée.. 

. In our opinion, therefore this Court has 
jurisdiction to entertain the appeal. The 
appellants’ Counsel did not argue any 
grounds of appeal other than the applica- 
tion ofthe Bihar Act of 1939, and, as. we 
have already said, the Advocate-General 
of India, on behalf of the respondents, 
admitted that if the appeal were properly 
constitated and this Court had jurisdiction, 
the appellants were entitled to the benefit 
of the Act. We accordingly allow the 
‘appeal to the extent of reducing the in- 
terest payable to the plaintiff upto the 
date’ of the institution of the suit to 
Rs, 8,500 in respect of the first morigage 
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of the second bond, Ex. I, (a). . As 
regards interest pendente lite, this . is 
governed in the case :of; mortgagé actions 
by O. XXXIV, r. 11, of the Oivil- P. 0. 
which provides that the Court may ‘order 
payment of interest, up tothe date - on 
or before which payment of the amount 
found due is under the «preliminary decree 
to be made by the mortgagor,. at the ‘rate - 
payable on the principal, or where no ‘such 
rate is fixed at such rate as the Court - 
may deem reasonable, “and itis- to: be’ob- ~ 
served that though this provision -has found . 
a place inthe Code since1929, s. 7: - of.the 
Bihar Actof 1939 is expressly | limited to 
interest claimable upto the` date of the 
institution of the suit. The Act. hus maine. 
tained a distinction between loans advanced’ 
before the Act and loans advanced sub- 
as regards the latter it has-- 
limited the rate of interest . (s. 5), and- has , 
-also prohibited compound interest (6.8) - 
while as regards the former if has ‘only 
limited the aggregate amount of interest 
_payable up tothe date of the institution 
of the suit (s. 7). The contract for the 
payment of interest thus not having been. 
declared illegal, but only unenforceable - 
beyond a certain point, the creditor retains 
his contractual rights except tq the extent. 
to which the statute has expressly. limited 
them. In these circumstances, 1t may pere 
haps be open to doubt whether the policy 

of the Bihar legislation can properly be 
taken into account by a Court which is 
considering whether there are any grounds 
for reducing the rate of interest to which 
a mortgagee would ordinarily be entitled 
under the provisions of O. XXXIV,r.11 
of the Code, since this would in effect be 
to extend the Act toa period with which the 
legislature has not chosen to deal but it 
may be that the wide powers of re-opening 
transactions originating before or after 
the commencement of the Act given to the’ 
Court bys. 8 of the Bihar Act of 1939 
were regarded by the Legislature as: 
conferring a much wider discretion than 
that given by O. XXXIV, r. lior by the 
Usurious Loans Act, 1918. Having regard 
to all the circumstances, wethink that the 
justice of the case will be met by allowing 
the. plaintiff (respondent) simple interest 
at 12 percent. per annum rather. than 


the 12 per cent. compound interest with 
yearly: rate specified in the contract, 


in 
respect of the principal amount due on “both 
the-bonds from December 20, 1934, to the 
date fixed for paymént in the revised 


bond, Ex, Iandto Rs, 3,995 in respect decree to be passed.: by the ‘High Court, 


4 
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From the latter date the aggregate amount 
due for principal; interest acd cost will 
_ carry interest at. 6 percent, per anuum 
till the date of realisation or payment.. 
- The case will..bé remitted to the High 
Court with a direction to discharge their 
order dated January i7, 1939, and the order 
of the Subordinate Judge dated March 2, 
1936, and ‘to` pasg a decree in the terms 
above stated.:: The’respondents will retain 
the costs already awarded tothem in the 


- High Oourt ‘and inthe Court below ; there 


‘will be no order as to costs ‘in this 


. Court. - 


+ 


aD fe Case remitted. 
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BHOPAL HIGH COURT _ 
Firat Civil Appeal No. 14 of 1939 


a ,. August 19, 1939 


State and is 
P. O. 


>- Mosammap Anman Kuan, C. J. AND 
a P, O. BIRDIE. J. 
HARKUNWAR BAI— 
APPBLLANT 
: VETSUS 
D-wan Bahadur KESRI SINGH— 
' RESPONDENT. 

Civil Procedure Code (Bhopal) (Act V of 1908), 
as. 2 (8), 58-—Hx parte decree of foreign Court award- 
ing costs to defendant—Sutt by defendant in Court 
in Bhopal State to recover costs based on judgment 


Sethant 


- of foreign Court—-Maintainabdility of. 


The definition of ‘judgment’ in s 2 (8), Civil P. 
O., (Bhopal) covers both an order and a decree, 
and equally holds good whether the decree is pass- 
ed ex parte or on merits. 

Where ina suit in a foreign Court plaintiff's 
witness who was under examination, absented him- 
-self and upon an adjournment being disallowed the 
Counsel withdrew from the suit with the result that 
the plaintiff's claim was rejected and she was re- 
quired to pay the costs ofthe defendant, the ab- 
gence of the witness on the date fixed for his fur- 
ther examination and the consequent withdrawal of 
plaintifi’s Counsel from prosecution amounted toa 
default in proper prosecution of the suit on the 
part of the plaintiff and the suit, must be deemed 
to have been decided by the foreign Court ez parte 
under O, XVI, r. 2, Civil P. O. A suit based on 
such a judgment to recover the costs from the 
defendants is maintainable in a Goart in Bhopal 

not barred by s. 58, Bhopal Civil 


Mr. Mohammad Nasiruddin and Molvi 
Syed Mohammad, for the Appellant. 5 

Mr. Mohammad Yaqub Khan, for th 
Respondent. : 


M. A. Khan, C. J.—This appeal has its : 


origin in a foreign judgment pronounced 
by the Bombay High Court on July. 9, 1934 
where the appellant sued the respondent 
for the recovery of a sum of Rs. 40,000; 


and the respondent filed a counter claim.- 
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Oa July 9, 1934 plainotif’s witness named 
Hariram Swamiram. who was under exe 
amination, absented himself - whereupon 
Counsel for the plaintiff applied for ade 
jourament. This being disallowed the Coun- 
sel withdrew from the suit witb the result 
that the plaintiff's claim was rejected and 
she -was required to pay the costs of 
the other party amounting to Ra, 14,834-8, 
The respondent, failing to realise the 
decretal amount in Bombay, ‘sued the appel- 
lant for the same in the Oourt of the Dis- 
trict Judge, Sehore (Bhopal State) on the 
basis of the said foreign judgment. The 
defendant pleaded that a regular suit for 
the recovery of costs was forbidden in law. 
The learned District Judge after a lengthy 
discussion decided that the withdrawal of 
the appellant's Counsel from the prosecuc 
tion of ‘the suit in Bombay High Oouart 
amounted to withdrawal of her suit, and 
decreed the plaintiff’s suit in full, In fact, - 
the absence of the appellant's witness on 
the date fixed for his further examination 
in the Bombay High Oourt and the cone 
sequent withdrawal of her Counsel from 
prosecuticn amounted to a default in proper 
prosecution of the suit on the part of the 
appellant. Hence it follows thatthe suit 
was decided by the Bombay High Oourt 
ex parte under O. XVII, r. 2 of Oivil P, O. 
The defence plea that s. 93 of Bhopal 
Civil P. ©., did not permit a regular suit 
for the recovery of costs does not hold good 
for the simple reason that the plaintiff 
sought to recover his costs on the basis of 
a foreign judgment, In British Indi. itself, 
po doubt, such a suit was barred by s. 47 
of Oivil P.O; but Bhopal Stite being a 
foreign country within the meaning of s. 13 
of Civil P. O., the decrees of Bombay Courts 
were not executable in the Courts of that 
State, Therefore, the only alternative left 
for the respondent was to file a regular 
suit on the basis of the foreigu judgment, 
The other ground of appeal urged before 
us is that Bombay High Oourt’s decree in 
the suit does not fallin the category of a 
foreign judgment. Under s. 2 (8) of Civil 
P. ©. ‘judgment” ‘means the statement 
given by the judge of the grounds of a 
decree cr order.. This definition covers both 
an order and a decree, and equally holds 
good whether the decree is passed ex parte 
or on merits. The appellant has not 
attacked the foreign judgment In suit on 
any of the grounds mentioned ins. 27. of 
the Bhopal State Civil P.O. (corresponding 
to s. 13 of the British Indian Oivil P, C.). 
Hence the same is conclusive between the 
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parties. Therefore, there is no ground to 
interfere in the decree of the lower Court. It 
is ordered that the appeal be dismissed. 
The appellant to pay the respondent's costs 
throughout, 


B. Appeal dismissed. 


a 
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PRIVY COUNCIL 
Appeal from the Lahore High Court 
February 26, 1940 ` 
Lory THANKERTON, SIR Groas RANKIN AND 
Mr. M, R. JAYAKAR 
JAGAT SINGH AND OTAERS— APPELLANTS. 


versus 
. SANGAT SINGH AND OTHERS =—- 


l RESPONDENTS 
ais tid sh ee eh estate — Widow held 
made absolute owner of property — Civil Procedure 
Code (Act V of 1908), O. II,r. o, 0. XXITI, : 3— 
, Suit for declaration of title to property— Property 
outside, jurisdiction of Court not included — 
Compromise ~— Such property included -- Compro- 
mise brought on record by date only and not made 
exhibit—Decrée, tf nullity for non-registration of 
‘compromise~Suit on compromise for possession of 
. property which was outside jurisdiction of Court 
. which passed decree on compromise — O. IT. r, 2, if 
applies — Compromise, if binding — Party acting on 
compromise, whether can plead that it was result of 
pressure and undue influence. 
' A testatorby his will made his wife the “ex- 
clusive owner” of & certain property. She was to 
have -“all-kinds of -powers to deal with the property 
aforesaid: She shall be considered full owner.” But 
towards theend of the will there was a provision 
that “after the ‘death of my wife, whatever property 
remains shall bé owned by the sons of my brother 
who shall have. no connection or concern therewith. 
Besides, my wife, shall’not be entitled to sellim- 
‘movable property. The sons of. my brother shall also 
have no such right” : TT , 
Held, that the prohibition against selling must be 
disregarded as repugnant to the absolute gift to the 
wife and that she was made the absolute owner of the 
: property. {p. 442, col. 2.) 
'  In’‘a previous suit the reversionere sued the 
widow for a declaration that the will in her 
favour by her deceased husband was not valid 
‘and‘that she had no right to certain properties 
situated within the jurisdiction of theOourt. The 
suit however, was compromised. The coinpromiss 
_ dealt with another property also which wae outside 
the Jurisdictiou of the Court. Some money was to be 
paid to the widow. The Court by its decree “ordered 
_-that a decree'be and the same is hereby passed on the 
terms and under the conditions embodied in the deed 
_ of compromise asa whole with this reservation that 
the sum stipulated shall be paid into Court within 
' fifteen days from to-day, in case of failure the widow 
‘to be entitled to recover that amount by execution.” 
The widow subsequently executed the decree and got 
the money stipulated inthe compromise: 'The -widow 
. aleo gifted away the property, which was situated 
beyond the jurisdiction of the Court, and which was 
given to her by the compromise for lifetime only. A 
sult-was instituted 


_ declaration that the gilis were beyond her rower, 
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by the sons of the reversioners for 


16710 


The High Court held that by not including in the 
suit which was compromised aclaim to recover 
possession of these lands the reversioner had forfeited 
tee therein by virtue of O. II, r. 3, Oivil 


Held, (i) that had that claim been included in the 
plaint, the suit could not have been entertained, 
Moreover so long as thatsuit was undisposed of it 
was always possible that the Oourt, if it thought that 
there was anything in the point as toO. IJ, r.3, 
‘would give leave to the plaintiff to amend by includ- 
ing a claim to recover possession of those lands. 
Consequently O. I], r. 2, Civil P. O., did not 
apply; [p. 443, col. LJ 

(iz) That the Court-had jurisdiction to pass a decree 
-interms ‘of the compromise though it included the 
property situated outside its jurisdiction, When it 
was agreed that she should have the lands for her 
life, there was no doubt or difficulty as to the juris- 
diction ofthe Court to inelude these lands within 
the declaration made as tothe other lands and 
assets. It was no longer a question of a decree for 

possession but merely of a judicial determination as 
to the reversionary righte of the plaintiff or his 
descendants. Whether the Court acted irregularly 
and failed to comply strictly with O. XXITI,r. 3 of 
the Civil P.O, mattered nothing. He acted by con- 
sent and within his jurisdiction his decree was 
enforced in execution by the widow and no proceed- 
ings had at:ny time been taken to have it set azide. 
So the non-registration of the compromise which was 
referred to by the Court by date though not marked 
as exhibit, did uot affect the jurisdiction of the Court 
to pass the decree that the terms of the compromise 
should be carried out as a whole, And under Registra- 
tion Act,s.17 i} no- question of registration arose as 
regards decree. 53 Ind. Oes. 5384 (2) and Pranal 
anal Lakshmi Annee (3°, relied on, [p. 444, col. 


(iii) Considered ae a contract, the compromise was 
‘binding on the widow. The décree recorded the com- 
promise though the compromise was not recited 
textually either in the body of the decreeor ina 
schedule thereto. 53 Ind. Oas. 534 (2) und Pranal 
Annee v. Lakshmi Annee (3), relied on. [p. 444, col. 1.J 


- (iv) That the widow took the benefit of the com- 


promise and acted on it for many years before repudiat- 
ing it. Asshe not only got rid of the claim of the 
reversioner to be the sole owner of her husband's lands 
and other assets, but enforced one of the terms of the 
compromise against him, there was more than suffici- 
ent prima facie evidence that she understood the 
transaction and that there was no preesureor undue 
influence. [p. 444, col. 2.} ; 

Order XXIII, r. 3, Civil P, O., is sufficiently com- 
plied with by a reference to the compromise being 
made inthe decree. Pranal Annee -v. Lakshmi 
Annee (3), relied on. [idid.] 


Sir Hari Singh Gour, Kt. and Mr. R K. 
Handoo, for the Appellants. 


Messrs. J P. Eddy K. C. and M. H. 
Rashid, fcr the Respondents. 


Sir George Rankin. — This appeal is 
brought from a decree of the High Court at 
Lahore, dated January 31, 1936,. reversing 
a decree of the Subordinate Judge, Lyall- 
pur, dated. January 31, 1935, and dismissing 
tte appellants’ suit. The subject-matter of 
the dispute js some 62 squares of land in 
-the district of -Lyallpur ‘in the . Punjab, 


r 


Ra 
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which (as is now admitted) belonged to one 
Ishar Singh who died childless on October 6, 
1905, leaving him surviving. a widow Bishan 
Devi, alsoabrother’s son Sundar Singh 
who died on January 10, 1922, On Feb- 
ruary 7, 1929, the widow purported to make 
‘a gift of one portion of the land to Sangat 
Singh (respondent No. 1) and of another 
portion to a certain Gurdwara (respondent 
No. 2). The present suit was brought on 
August 7, 1933, by the appellants, who are 
three of the four sons of Sundar Singh. The 
fourth son was made a defendant and is 
now respondent No. 8, The claim cf the 
plaint is for a declaration that the gifts of 
land toSangat Singh and to the Gurdwara 
have no validity or effect beyond the life of 


‘Bishan Devi. 


Ishar Singh on September 19, 1905, made 
a will of which probate was granted to 
Bishan Devi by the District Judge of 
November 3, 1906 Apart 
from an interest in the family house at 
Rawalpindi, Ishar Singh by his will declared 
himself to be the absolute and exclusive 
owner of the property which he disposed of 
thereby. He declared that Sundar Singh, 
his nephew, was disobedient and of bad 


` character and was to be totally disinherited, 


He made the following dispositions in 
favour of his wife : 

“4. My wife is Mst. Bishan Devi. She has greatly 
served me. She has all along been faithful to me. 
I make this will in her favour that she shall be 
exclusive (illegible) owner of the following properties 
after my death :— 

(a) Entire cash including pro-notes for Rs. 13,000 
and other items, 

(b) Liquor, , Charas Opium, etc., of all kinds. 

(c) Land, sitnate in Nathe, 

(d) Lands, situate in Lyallpur. 

(e) Three-quarter share in Nowshahra property. 

(f) All ornaments. 

Sundar Singh or any other person shall have no 
connection therewith, nor shall they interfere in the 
management thereof. My wife, Mst. Bishan Devi, 
may manage the said property in whatever way she 
likes. She shall have all kinds of powers to deal 
with the property aforesaid. She shall be considered 
full owner. So long as Malik Arjan Singh is alive 
he will manage tha land in Lyallpur. 

7. After the death of my wife, Met. Bishan Devi, 
whatever property remains shall be owned by the 
sons of Sundar Singh. Sundar Singh shall have no 
connection or concern therewith. Besides, my wife, 
Mat. Bishan Devi, shall not be entitled to sell im- 
movable property. The sons of Sundar Singh shall 
also have no such right, 

. The remaining movable or immovable property 
of mine Shall be exclusively owned by my wife, Mat. 
Bishan Devi.” . 

Mutation of the lands at Lyallpur into 
the name of Bishan Devi was obtained from 
the Colonisation Officer on Merch 13, 1907, 
but the entry was restricted ty tke cone 


dition “so long as the is‘alive and does 
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not remarry.” This was in accord with 


- the customary law of the parties indepen- 


dently of her husband's will. On Novem- 
ber 12, 1906, Sundar Singh filed a plaint 
in the Court of the District Judge, Peshawar, 
against Bishan Devi and other defendants. 
By this plaint as amended he claimed a 
declaration that the will of Ishar Singh 
was not valid or binding on him as regards 
(inter alia) the immovables at Mahal Nathe 
and Nowshahra, or the stock of liquor and 
opium, etc., at Peshawar or the Govt. 
Promissory Notes for Rs. 13,000 in deposit 
at the Treasury, Peshawar The sole relief 
‘claimed was a declaration and the anit was 
brought upon a courtefes of Ks, 10 only, 
though valued for purposes of jurisdiction 
at over Rs. 26,000. The case made was 
that the business of dealers in intoxicants, 
etc., under excise licences was not the 
separate business of Ishar Singh but a 
joint family business which had been 
carried on by him jointly with his brothers 
and after their deaths with the plaintiff 
Sundar Singh, and that all the properties 
had been acquired out of the joint funds 
of the business. Sundar Singh claimed to 
be the sole heir to and possessor of the pros 
perty above mentioned and sued for a 
declaration “that the will is unlawful and 


ʻa > - ` 


be brought for recovery of the ornaments, 
valued at Rs. 15,000, other movable proe 
perty and lands situate at Lyallpur which 
are in possession of the defendants.” 

This suit was compromised in June, 1907, 
and as the validity and effect of the com> 
promise is now in question it becomes necese 
sary to notice it in detail, On June 9, 
a petition to the Oourt of.the District 
Judge was signed by Bishan Devi and 
by Sundar Singh. It set forth that the 
parties had made the settlement therein 
expressed and it concluded “hence this 
application by way of a compromise is sube 
mitted with the prayer that it may be 
accepted andthe case decided in terms 
“thereof.” The main terms were that the 
lands at Mahal Nathe and at Lyall- 
pur should belong to Bishan Devi for 
her life and on her death to Sundar Singh 
and his male descendants. An iron safe, 
a cow and acalf were to belong to Bishan 
Devi. Sundar Singh was to pay her 
Rs. 8,150 in cash. Govt. Promisscry Notes 
to the value of Rs. 13,C00 deposited in the 
Treasury were to be entered in the names 
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of the suns of Sundar Singh, Bishan Devi 
was to be absolute owner of ali ornaments, 
clothes and other movablesin her posses- 
sion. Sundar Singh was to get the book- 
debts, stocksin:trade and other trade mov- 
ables and tobe liableto pay any debts 
of Ishar Singh. The petition of compro- 
mise was signed at Rewalpindi and was 
handed over to one Mohan Singh, an Hono- 
rary Magistrate, whosent it by post to 
the District Judge. On June 11 the case 
came on before the District Judge and 
Bishan Devi was represented by her agent 
Jagat Singh and by a Pleader, Sundar 
Singh was present in person. As appears 
by the note of the District Judge, Jagat 
Singh stated tothe Court :—- 

‘Mst. Bishan Devi signed. the compromise in my 
presence but she subsequensly stated that she only 
accepted it if the Rs. 8,150 was paid at once and if 
the Rs, 13,000 was invested Ina bank. She signed 
oi a, own free will knowing the contents of the 

eead, 

By his decree the District Judge "ordere 
ed that a decree be and the same is 
hereby passed on the terms and under the 
conditions embodied in the deed of com- 
. promise dated June 9, 1907, as a whole 
-with this reservation that the sum of 
Rs 8,150 shall be paid into Court within 
fifteen days from to-day in case of failure 
defendant No.1 (Bishan Devi) to be entitl- 
ed torecover that amount by execution.” 

On some date between June 26 and July 
15,1907, an application for execution was 
filed by Jagat Singh on behalf of Bishan 
Devi against Sundar Singh asking that a 
sum of Rs. 7,535 lying in the Treasury on 
account of Ishar Singh be paid to Bishan 
Devi on account of the sum of Rs, 8,150 
due to her under’ the compromise. This 
application was successful and on July 15, 
& receipt was given by Jagat Singh on 
the lady’s behalf tor Rs. 7,535 received 
through Court. Other instances of action 
taken under the compromise are in evi- 
dence but need not here be referred to. 

The gifts made on February 7, 1929, by 
Bishan Devi to the first and second res- 
pondents on the lands at Lyallpur are 
contrary to the terms of the compromise 
of June, 1907, whereby these lands were 
to belong to her for har lifetime only and 
she was not to be eccmpetent to alienate 
them. Hence the present suit brought by 
sons of Sundar Singh on August 7, 1933. 
The defence of Bishan Devi foriginal de- 
fendant No.1) was that she was parda- 
‘nashin, that she signed a blank paper and 
not the completed deed of compromise, that 

er signature was obtained by undue pres». 


i 
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P 
sure and without independent advice, and 
that she never agreed to the’ compromise. 
She contended further that the compro- 
mise could not be put in evidence for want 
of registration and that the Court at Pesha- 
war was not competent to pass the compro» 
mise decree. Other contentions need not 
now be referred to, Be i 

It was maintained for the plaintifs that 
the will of Ishar Singh gave to his widow 
a life interest and no more, and that the 
plaintiffs were entitled as his nearest rever- 
sioners to the declaration which they sought 
independently «f the compromise. 

. The learned Subordinate Judge dealt 

with a number of questions which are no 

longer in dispute. He found (inter ‘alia) 

that the land at Lyallpur was Ishar Singh’s 

and not his wife's, that the business in 

which he was engaged was his separate 

business and nota joint family : business, 

that Sangat Singh (respondent No. 1) was 

not adopted by him. But in the High Court 

the issues were narrowed tothree questions 

only, (1) whether by her husband’s will 

Bishan Devi got an absolute interest in the 

Lyallpur lands, (2) whether the compromise 

was brought about by coercion and undue 
influence or whether she signed the deed 

after fully understanding its contents, (3) 

whetherthe deed was inadmissible in evi- 

dence for wantof registration. 

, On the questisn as to the true construc. 

tion ofthe will of Ishar Singh the trial 
Court and the High Couri were agreed in 
holding that its effect was to make Bishan 

Devi absolute owner of the Lyallpur pro- 
perty. Their Lordships are of the same 

opinion. The prohibition against selling 

the immovables is not addressed to the 

widow only but is extended tothe sons of 
Sundar Singh under cl. 7 and is not in 

their Lordships’ view to be regarded as. 
showing an intention to give to the widow 
an interest for life or the estate of a Hindu 

woman, but as a condition which the testa- 

tor was proposing to attach to an absolute 

interest. Olause 4, 1s in clear and empha- 

tic language, consistent only with the gift 

of an absolute interest, and the phrase 
“whatever property remains” in the first 
part of cl. 7 ofthe will isin -keeping with 
this intention. The prohibition against 
selling must be disregarded as repugnant 


‘to the absolute gift fo Bishan Devi, Oluuse 8 
isa Tesiduary clause which does not affect 


the land at Lyallpur. 

It is therefore necessary for the plaintiffs- 
appellants to rely upon the compromise 
-of June, 1907. The learned Subordinate - 


1840 à 


Judge held that the deed was admissible 
in evidence; that the compromise was enter- 
ed into by Bishan Devi with knowledge of 
its contents and voluntarily ; and that the 
case of coercion and undue influence was 
untrue. The learned Judges of the High 
Court have held that the deed is inadmise 
sible for want of registration and that it 
has not been established that it was read 
over to her or that she signed it after fully 
understanding its meaning or effect. They 
do not appear to hold that ccercion or undue 
influence has been proved, At the root of 
their judgment is an opinion formed by 
them to the effect that by not including in 
the suit of 1906 a claim to recover possession 
of the Lyallpur lands Sundar Singh had 
forfeited all right therein - by virtue of 
O. II, r. 2, Oivil P, O. (Section 43 of the Code 
of 1882), They are mistaken in supposing 
that the claim to Rs. 13,000 Govt, Pro» 
missory Notes and to the land at Nowshahra 
was not included in the suit, The plaint 
was on the footing that Sundar Singh was 
in possession of these and other items and 
required only a declaration to clear his title; 
whereas the land at Lyallpur and the orna- 
ments were in Bishan Devi's possession and 
the claim tothem must necessarily be put 
as & claim to recover possession. In these 
circumstances their Lordships cannot agree 
with the High Court in regarding the 
compromise as bad by reason that Bishan 
Devi was not advised that she could safely 
treat the claim of Sundar Singh to the 
Lyallpur lands as barred. On the contrary, 
such advice had it been given, would in 
their Lordships, view have been rash rather 
than sound. The lands at Lyallpur being 
situate in the Punjab, outside the District 
of Peshawar, a claim to relief in respect of 
them could have been entertained by the 
District Judge under s. 19of the Oode of 
1882. The High Court would seem to have 
assumed that s. 19 was not merely per- 
missive: also that the claim to recover 
possession of the Lyallpur lands and the 
claim to a declaration as regards the other 
lands were claims in respect of the same 
cause Of action |cf. Payana v. Pana Lana 
(1)]. Their Lordships think that both as- 
sumptions are highly debateable. But in 
any case the claim of the present appel- 
lants as reversioners of Irhar Singh would 
not have been barred so far as regards 
the question whether Ishar Singh's will 
gave to his widow an absolute interest or 


(1)41 I A 142; 26 Ind. Oas. 228; 18 O W N 617; 17 


- New. Law Rep. 56; 83 L JP O13]; (1914) A O 618; 
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an interest for her life. Moreover, so long 
as the suit of 1906 was undisposed of it 
was always possible that the Court, if ıt 
thought that there was anything in the 
point as to O, II, r. 2, would give leave to 
the plaintiff to amend by including a claim 
to recover possession of the ornaments and 
Lyallpur lands. It does not appear that 
the lawyers advising Bishan Devi thought 
anything of the point now taken by the 
High Court and with all respect to the 
learned Judges their Lordships cannot 
regard it as a good one. 

By the decree of June 11, 1907, the 
District Judge had purported to direct that 
the terms of the compromise should be 
carried out as a whole. He had not in 
terms excluded the Lyallpur land from the 
operative part of the decree and he had 
not recited the contents of the deed. 
Though it is clear that his decree was 
made upon the petition and that both 
documents would become part of the same 
record, he had neither marked and ezhi» 
bited the deed nor scheduled it or a copy 
of it to the decree. He had referred to 
the deed by date and in a manner which 
has given rise to no doubt or difficulty. 
No proceedings were taken at any -time 
during the next 20 years for having the 
decree set aside whether on the ground 
of some defect in the agreement of come 
promise or some error or irregularity in 
the decree itself. On the contrary the 
decree was enforced as to one of the terms 
of the compromise by execution proceed» 
ings taken on behalf of Bishan Devi and 
it may well be a question whether after 
taking this advantage under the decree 
she would have been entitled in equity 
to have the decree set aside. Under the 
Registration Act (IIT of 1877) no question of 
registration arises as regards decree [s. 17 
(i)|. In these circumstances their Lorde 
ships agree with the argument of Sir Hari 
Singh Gour on behalf of the appellants 
that the first question is one of jurisdice 
tion in the strict sense of the term. Had 
the learned District Judge at Peshawar 
jurisdiction to pass this decree as regards 
the lands at Lyallpur or is his decree so 
far as regards these lands a nullity which 
Bishan Devi was entitled to disregard 
without taking any proceedings to have 
it set aside or varied? As the learned 
Judges of the High Oourt thought that 
the claim to the Lyallpur lands came 
within O. II, r. 2, they must have cone 
sidered that this claim was within the 


jurisdiction. of the District. Judge. In any 
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case when it was agreed that Bishan 
Devi should have the Lyallpur lands for 
her life, there was no doubt or difficulty 
as to the jurisdiction of the District Judge 
of Pesbawar to include these lands within 
the declaration made as to the other lands 
and assets. It was no longer -a question 
of a decree for possession but merely of a 
judicial determination as to the rever- 
sionary rights of Bundar Singh or his 
descendants. Whether the District Judge 
acted irregularly and failed to comply 
strictly with s. 375 of the Civil P, O., of 
1882 matters nothing. He acted by cone 
sent and within his jurisdiction: his 
decree was -enforced in execution by 
Bisban Devi and no proceedings have at 
any time been taken to have it set aside. 
He might have acted more strictly in 
compliance with the terms of s 375 had 
he first amended the plaint by including 
the reversionary interest in the Lyallpur 
lands within the declaration sought, but 
the mere fact that he could have done so 
shows that he was not devoid of jurisdic- 
tion. 

- In these circumstances it is clear that 
in 1928 Bishan Devi was not entitled to 
treat as a nullity this, judicial determina- 
tion to the effect that. she had only a life 
;nterest in the lands at Lyallpur, 


Their Lordships, considering the com- 
promise of 1907 (asthe Courts in India 
have considered it) as a ‘contract, dre 
further of opinion that it was-valid and 
binding upon Bishan Devi. The learned 
Judges of the High Oourt held that ‘the 
District Judge had not acted correctly 
under O. XXIII, r. 3, Civil P. O., (meaning 
s. 375 of the Code of 1882) and had not 
ordered the compromise to be recorded. 
Their Lordships have already noticed that 
the decree directs effect to be given to 
the whole compromise and have dealt with 
the position so created. Butin any view 
the decree in their : Lordships’ opinion 
recorded the compromise though the com» 
promise was not recited textually either 
inthe body of the decree or in ‘a schedule 


“+ thereto. In Hemanta Kumari v. Midnapur 


Zemindary Co., Ltd. (2), the Board was 
careful to avoid laying down any method: of 
compliance with s. 375 of the Code of 1882 
as the only method. Lord Buckmaster was 
at pains to say’ that “their Lordships’ are 
not aware of the ‘exact system by which 


(2) 46 IA 240 (247); 53 Ind. Ces, £34:37 Mi I J 5Y5: 
WA LJ 1147;:240 W N17; (1120M WNC: tiM 
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documents are recorded in. the Courts 
in India”. and it was nct intend- 
ed by pointing out one “perfectly proper 
and effectual method” to alter or nullify the 
rights of parties which for many years past 
had depended on the previous „Indian prac- 


tice being treated as valid. That 5.375, . 


was sufficiently complied with by a refer- 
ence to the compr.mise being made-in the 
decree appears from the judgment delivers 
ed by Lord Watson on behalf of the Board 
in Pranal Annee v. Lakshmt Annee (3), 
where if was said that l 


P 


“the order of the learned Judge ifit had referred p 


toor narrated these terms of compromise would 
have been judicial’ evidence available to the ‘appel- 
lant that the respondents had agreed to transfer to 
her the moiety of the land nowin dispute,” - (See 
also Hemanta Kumar's case (2), (supra) at p. 247 of 
the report). 


The only- remaining question is whether 
Bishan Devientered ‘into the compromise 
voluntarily and with understanding ‘of ‘its 
effect. It*does not appear ‘that she was 
pardanashin in the ‘strictest šanse, and her 
evidence is that of an intelligent woman. 
‘She took ‘the benefit of the compromise and 
acted on it‘for many years before repudiat- 
ing it. “As she not only’ got rid of the claim 
of Sundar Singh to be sole owner of her 


husband's ‘lands“and other assets, but en- ` 


forced ‘one’ of the ‘terins of the compromise 
against him, there is ‘more than sufficient 
‘prima facie evidénce that she understood 
the transaction, It is satisfactorily ‘proved 
that the terms of the compromise were sete 
tled after’ much haggling in the course of 
which Jagat Singh conveyed her instructions 
to the retired District Judge Bhagat Narain 
Das, who was acting as conciliator between 
the parties and who witnessed her’signature 
to the petition of compromise. 


qd 


The case that she signed’a blank paper. 


is, in their Lordships’ 
They reject as ‘worthless the evidence of 
Jagat Singh on this point and also the evi- 
dence tothe effect that she was brought 
to agree by histhreat to cease acting ‘for 
her in the suit. The allegation that un- 
due pressure was brought upon her by 
certain members of 'the baradri (brotber- 
hocd) is the only matter which requires 
serious consideration upon this part of the 
case. It is said that ste was told tbat 
‘certain members of the family would not 
take part in the marriage’ ceremonies of 
‘her sister’s son, Nidhan Singh (brother ‘of 
Jagat Singh), unless she compromised with 


“Sundar Singh. “But as ‘the ‘Subordinate 


Opinion, disproved, ” 


(3, £6 I A101106); 1] Pom. L R8948: MORSO ` 
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Judge noticed there is no reason to think 
fhat this threat if made would have greatly 
troubled Bishan Devi. Her own evidence 
is that she said at the time that she did 
not care and that “if they would not let 
the marriage take place let them do so.” 
The learned Judges of the High Oourt do 


~ not appear to find that undue influence 


was used but proceed upon the view that 
Bishan Deviis not proved to have under- 
stood the compromise or to have voluntari- 
ly entered into it. After 20 years and 
more, when Bhagat Narain Das is dead, 


direct oral evidence of the explanation of - 


~ the petition can hardly be expected. The 


~ voluntarily. 


' was to be paid 


High Court, largely because of the argu» 
ment as to the effect of O. II, r. 2, on 
the lands at Lyalipur, thought that the 
compromises was one-sided. Also they mis- 
takenly thought that the sum of Rs. 8,150 
to Bishan Devi out of the 
Re. 13,000 (which is not the case of either 
party), The Rs, 13,000 consisted of Govt. 
Promissory Notes which were to be put in 
the name of the sons of Sundar Singh, and 
the sum of Rs. 7,535 realised in execution 
was a different’ matter. Their Lordships 
agree with the trial Judge in holding that 
Bishan Devi entered into the compromise 
She appears to have been 
surrounded with legal advisers and in 
Bhagat Narain Das, admittedly a man of 
high standing and good reputation, had 
afamily friend specially competent to give 
her sound and practical advice. 

Their Lordships will humbly advise His 
Majesty that this appeal should be allowed, 
that the decree of the High Court should 
be set aside and the decree of the Subor- 
dinate Judge restored. The first and second 
respondents will pay the appellant's costs 


in the High Court and of this appeal, 


` 


f 


ra 


D. Appeal allowed. 


Solicitors for the Appellants — Messrs. 
Hy, 8. L. Polak & Co. 

Solicitors for the Respondents.— Messrs. 
T. L. Wilson & Co. = | 
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transaction is agreed between parties which includes 
payment of interest as acknowledged debt—Whether 
objectionable—Uaurtous interest—State of Jokore— 
24 per cent, interest held excessive and unreason- 
able when loan was amply secured—Precedents— 
Privy Council appeal from State of Johore—Eng- 
lish dectsions, binding effect of. 

Where a loan has been incurred for interest and 
this interest is added to the amount agreed to be 
due when a new transaction is agreed between the 
parties which includes the payment of interest as 
an acknowledged debt this is uot in principle open 
to any sound objection. Lyle v. Chappell (4) and 
Paton v. The Inland Revenue Commissioners (2), 
relied on, 

Where in a State of Johore in certain transactions 
of loan and charge the interest charged was 24 per 
cent. such interest being capitalized on each trana- 
action and made payable by monthly instalments, 
all the loans and charges being amply secured and 
the contract contained a very harsh term giving 
power tothe money-lender to enforce payment of 
the loan and interest if any instalment became due 
and unpaid; - 

Held, that the rate of interest at 24 per cent was 
unfair and unreasonable between the parties. 

English decisions are not binding. either in fact 
or inlaw on a question arising inan appeal from 
a judgment in the State of ‘Johore, Nevertheless, 
the reasoning of Judges in the English Courts may 
prove helpful in solving a similar problem arising 
in that State. 


Messrs. C. T. LeQuesne K, C. and 
H. H. Maddocks, for the Appellant. 


Messrs. J. N. Gray K.C. and C. D. Myles, 
for the Respondents. 


Lord Falrfleld:—This ‘is a consolidated 
appeal from’ the: decision of the Court of 
Appėalat Johore Bahruin.the State- of 
Johore. reversing. the. decision.of the trial 
Judge, Mr; Justice Mills. 

It may be convenient, to say at.once that 
their Lordships, are satisfied that the judg- 
ment of the trial Judge was. Wrong, 
that its reversal by- the Court of Appeal 
was right and ought to be affirmed, except 
in one, respect which will be dealt with 
later in this judgment, 

It will save their Lordships tke trouble 
of stating the- names of appellants and 
respondents, where they differ, if they 
refer to the appellants collectively as the 
money-lenders and the respondents as the 
borrowers. l 

By originating. summonses dated Novem. 
ber 23,1936, the money-lenders made 
application tothe Oourt of the Judge at 
Johore Bahru foran order for the borrce 
wers to show cause why the several rubber 
estates which had been charged to the 
money-lenders by certain instruments of 
charge should not be sold at public auction, 
subject to the terms stated in each sum- 
mons. 

The borrowers by their affidavit in 


= cent. 
*. was 
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answer asked the Court 
Several transactions to which the originate 


ing summonses related were usurious and. 


unfair, and that the interest charged was 
excessive; they also complained that com- 
pound interest was charged although there 
was ample security and they asked for an 
-order that the transactions should be 
re-opened under the Usurious Loans Enact- 
ment. 


The borrowers also complained that their 
signatures to the charges were obtained 
by undue influence. As this claim was 
abandoned when the case came before the 
Court of Appeal it is unnecessary for their 
Lordships to say anything about it. The 
loans -and charges with which the present 
appealis concerned are indentified in the 
evidence by the letters (e), (n) and (r). 
The borrowers also appealed with regard 
to loans identified by letters (o), (p) and (q), 
It was agreed that the loans identified 
by the letters (o), (p) and (q) should stand 
or fall by the decision in this appeal with 
reference to the transactions identified by 
the letters (e), (n) and (r). 


By the Usurious Loans Statute in force 
at the date of each of the impeached tran» 
sactions it was provided as follows :— 

“(1) Where, in any proceeding. to which this 
Enactment applies, whether ex parte or otherwise 
the Court has reason to believe (a) that the interest 
is excessive and (b) thatthe transaction was bet- 
ween the parties thereto substantially unfair, the 
Oourt may exercise all or any of the following 
powers ; 

(1) re-open the transactions; take an account 
between the parties and relieve the debtor of all 
liability in respect of excessive interest, 

(2) notwithstanding any agreement purporting to 


close previous dealings and to create a new obligation . 


re-open any account alreudy taken between them, 
and relieve the debtor of all liability in respect of 
any excessive interest andif anything has been paid 
or allowed to account in respect of such liability, 
order the creditor to repay any sum which it con- 
siders to be repayable.” 


. In all the transactions of loan and charge 
which fail to be considered in the present 
. appeal the interest charged was 24 per 

Suchinterest charged at that rate 
on each transaction capitalised 
and made payable by monthly instal- 
merla., 

The only evidence before the trial Judge 
which affecis the question whether v4 
per cent. was or was not excessive and 
unfair as between the parties consisted of 
(1) the affidavit of Lco {Lon Pco, one of 
ihe borrowers, (2) the affidavit of Vaithya- 
lingham, the valuer, which ‘was not cons 
tradicted by ‘any affidavit on the pari of 
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the money: lenders, and (3) the affidavit of - 
‘Oheong Hock Chye which also was un- 
challenged by any affidavit in opposition. | 


to say that the ` 
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In the last mentioned affidavit it was stated 
by the deponent that in the case of trust 


securities where aloan is not permissible: 


if it exceeds two-thirds of the value of the 
property charged as at the date of the loan, 
the rate ‘of interest charged varied from 6 


to 9 par cent. simple interest, but was never 


more, than 9 per cent. In the case of other 
securities itis stated in this affidavit that 
interest charged had been a little more but 
not very much more than 9 per cent., both in 


Singapore and the State of Johore. The - 


facts stated in this affidavit were not chal- 
lenged by any affidavit in opposition filed 
by or in behalf of the money-lenders. If 
this evidence be accepted the inference is 
plain that where the security isnot a trust 
security the interest usually charged on a 
fully secured loan in the State of Johore 
had only been a little in excess of 9 per cent. 
All the loans and charges with which this 
appeal is concerned, namely, (e), (n) and (r), 
were amply ‘secured by charges on rubber 
estates which had been wellelooked after 
and kept in good order, 


In their Lordships’ opinion the trial 


-Judge was wrong in concluding that the 


charge of 24 per cent. interest was not 


unreasonable and excessive and was not- 


unfair as between the parties. They agree 
with the Court of Appeal that his decision 


in this respect was. wrong aud that the ` 


Court of Appeal was right in reversing it. 


' Their Lordships have come to this conclusion 


for the following reasons; 
(1) The 


of Johore and India as evidence of the 
facts and inferences of fact stated in these 
reports. 
(2) The learned Judge failed to give 
effect to the unchallenged evidence of 
Cheong Hock Chye as regards the rate of 
interest usually charged in the State of 
Johore. , 
-(s) The learned Judge failed to- attach 
sufficient weight to the consideration that 
in all cases the loans were amply secured, 
(4) In considering whether the several 
transactions with which the proceedings 
before the trial Judge were concerned were 
substantially unfair between the parties the 
trial Judge failed to consider and give 
effect to the fact that in all these transac- 


tions the contract contained a very harsh 


term giving power to the monéy-lenders to 


trial Judge was wrong in 
treating the reported decisions of the Courts 


x 
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enforce payment of the loan and interest, 


if any instalment became due and unpaid... .. 
accordingly ‘of. 


Their Lordships are 
opinion that the judgment of the Court of 

ppeal was right, except in so far as it 
required the interest throughout to be 
reckoned as simple interest. 

Their Lordships also think it right to 
make some observations on one 
passages Contained in the judgment of the 
Court of Appeal. In the second paragraph 
of page 59 of the record the Acting Chief 
Justice ip delivering the oral judgment of 
the Oourt of Appeal said: 
~- “Before us Counsel agreed that in Johore 

18 percent, wasin the past quite a common rate 

of interest on charges, but now by Enactment No. 4 

of 1937, which came into force on March 16, 1937, 

8.3 ofthe Usurious Loans Enactment, it is provided 

that until the contrary is proved if the interest 

exceeds 12 per cent. 
secured, and 18 percent. per annum on unsecured 
loans, the Court shall presume that the interest 
charged is excessive and the transaction substantially 


unfair,” 
Before the trial Judge the borrowers’ 
“We submit to 18 per cent, 


= 


Counsel said: 
because it is the highest allowed but the 
Court may think it too much,” It seems 
probable that the Counsel for the borrowers 
in the Oourt of Appeal meant no more than 
~- what he had stated in the argument before 
the trial: Judge. Even if this be an 
incorrect interpretation of what Oounsel 
saidin the Court of Appeal it does not 
follow that because 18 per cent, had been 


in the past'quitée{a common rate of interést. 


on charges it could not be regarded ‘as 
excessive and unfair, it is not unusual for 
borrowers to submit to a rate of interest 
which is excessive and unfair rather than run 


the risks of litigation, including it may be - 


the risk of having to incur the expense of an 
appeal to His Majesty in Oouncil, If by 
~ the words quoted above the Gourt of Appeal 
meant that the Enactment of 1937 should 
be used to construe the earlier enactment 
they were certainly wrong, but they may 
merely have meant to use the later statute 
| as some evidence that 24 per cent, was cone 
sidered excessive by a representative section 
ofthe Protectorate, in which case their 
__ observations quoted above would not be 
if liable to serious criticism. 

Their Lordships ought now to consider 
the evidence relating to the several loans 
and charges with which this appeal is 
concerned in orderto determine on which 
of these transactions the quesiion arises 
whether the charge of compound interest, 
that is to say interest on interest, ought to 
be allowed, In the case of the transaction 
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of loan and charge identified as (e) the 


-amount of cash paid to the borrowers by 
“the money-lenders was £3,000, the capitalis- 
. ed interest was £600 payable by monthly 


instalments. No part of the capital or 
capitalised interest on this loan was paid 
by the borrowers. These sums, whether 
capital or interest, were included in loan 
(f) and again in loan (g); and in loan 
(n) a balance of interest on (e) was included 
as still undischarged. The evidence 
relating to all transactions by way of 
loan and charge are conveniently summarise 
ed in Ex. O. Schedule A, which is to 
be found on pp. 88 and 89 of the record. 
No. 5 in this schedule relates to transaction 
(e). No. 11 relates to transactions (l, im) 


_and (n) and No. 12 to transactions (0), (p) 


iq) and (r). It is clear that transactions 
(l). (m) and (n`, and (0), ‘p), (q) and (r) inclu- 
ded interest charged on interest, 


Their Lordships are of opinion where a 
loan has been incurred for interest and 
this interest is added to the amount agreed 
to be due when a new transaction is agreed 
between the parties which includes the 
payment of interest as an acknowledged 
debt this is not in principle open to any 
sound objection. As one member of this 
Board, when sitting in the Court of Appeal, 
pointed out inthe case of Lyle v. Chappell 
(1), it ought not to make any difference to the 
validity of a transaction by way of a renewal 
of a loan, whether the parties.go through the 
‘form of payment by the borrower of the whole 
amount due and a relending of the same 
amount by the money-lender, or the transac- 
tion is catried out without any such payment 
by treating the amount of principal and 
interest still due as a debt acknowledged 
by the borrower together with an undere 
taking by the borrower to pay the amount 
of the agreed debt. 


That this view is right in principle is 
confirmed by the following passage in the 
speech. of Lord Atkin in Paton v, The In- 
land Revenue Commissioners (2) where his 
Lordship used these words in relation to 
a case involving six monthly settlements: 

“Tf you settle that is agree the balance at the end 
of six months there is nothing to prevent your 
makinga fresh start with the total debt which no 
doubt includes interest and agreeing to forbear from 
suing for the whole debt at a rate of interst mean- 
time.” 


(1) (1932) LK B 691, (706); 101 LJ KB 185; 148 
LT 236; 48 TLR 119. 


(2) (1938) A O 311, (348); 107 L J K B 354; 158 L 
T 426; 82 SJ 212; 54 TL R 504; (19331 AB R 
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Their Lordships do not fail to bear in 
minds hat English decisions are not binding 
either in fact or in law on a question aris- 
ing in an appeal from a jundgment in the 
State of Johore. Nevertheless, the reason- 
ing of Judges in the English Courts may 
prove helpfalin solving & similar problem 
arising in that State. Jt is only ia this 
sense that their. Lordships rely in the 
authorities referred to above. 

The appellants cited the decision of 
Ohannell, J. in Carrington Ltd, v. Smith (3) 
in support of their appeal, and the qualified 
approval cf that decision by the Court of 


Appeal in Reading Trust v. Spero (4). It- 


is apparent from the judgment of Lord 
Fairfield (then Lord Justice Greer) and 
from that of Lord Justice Slesser, that 
Onannell, J. was right in taking into 
account tbe fact that a willing and intelligent 
borrower had agreed to the interest charg- 
ed, but ‘that this was .only one of the 
circumstances to be taken into account and 
was not of itself conclusive, 

Their Lordships are not satisfied by the 
evidence ia the present cass that-the bor- 
rowers fully understood what they were 
agreeing to and in any case their Lord- 
ships are of Opinion they ought not to 
disturb the finding of the Court of Appeal 
that 15 percent. interest was the right 
interest to allow under all the circumstances 
proved at-the trial. i 

Their Lordships are of opinion that the 
order of the Oourt of Appeal in so far as 
it relates to the three transactions (e), (n) and 
(r) with. which alone this appeal is con- 
cerned, should be affirmed. The order 
made by the Court of Appeal was as 
follows :— 

“Thése appeals coming on for hearing this 5th day 
of April, 1937, before the Honourable Mr. Justice 
Howes, Acting O J.8.8. The Honourable Mr. 
Justice Horne and the Honourable Mr. Justice Laville 
in the presence of the Honourable Dato Roland Brad- 
delland Mr. 8. O. Goho of Oounsel forthe Appellants- 
Ohargees and the Honourable Mr, R. Williamson and 
Mr: M. V. Pillai of Counsel for the Respondents- 
Chargees and all parties having agreed - to hear both 
appeals agsons appeal, upon reading the Memorandum 
of Appeal filed herein and what was alleged by 
Counsel it is ordered that the appeal do stand for 
judgment and this appeal standing for judgment 
this May 1, 1937, in the presence of Mr. 8 O. Goho and 
Mr’ 0. °G. Toh of Oounsel for the Appellants-Chargors 
and Mr. M. V. Pillai of Counsel for the Respondents- 
Charges and Tris Court being of the opinion that 
interest charged by the- Chargees in respect of the 
advances made to the Chargors herein was excessive 
and usurious under all the circumstances of the cass 


(1908) 1 K B 79;75 LJK B 49; 93 LT 789: 54° 


(3) 
W R 494; 2TLR109, 

(4) (1930) 1K B 492; 99LJ K B18; Li2L T 
361; 74.8312; 46T LR 17,” | 
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and also being of the. opinion that the judgment of 
the trial Judge dated January 23, 1937 given herin 
was wrong doth hereby allow this.appeal and set 
aside the order of the trial Judge mentioned 
above and doth declare that all the transactions 
and accounts whatsoever, arising as from 
June 18, 1927, Ketween the Chargors (Appellants) 
and the Chargees (Respondents) ought to bs re-opened 
aud set aside, and that the Ohargors (Appellants) 
ought to be relieved from payment of any sum in 
excess of thesums actually advanced by the Chargees 
to the said Ohargorsand interest thereon at the rate 
of 15 per cent. per annum simple interest; and that 
if any such excess has been paid by the Chargors, 
the Chargees ought to repay the same to the Ohargors; 
and the Court does order and Judge the same accord- 
ingly. And itis ordered that the following account 
be taken, that is to gay, an account of all sums 
actually advanced by.the Obargess to or for the use 
of the Ohargors on and from -June’ 18, 1927 
andof all sums, received by the Chargeesfrom the 
Chargors in respect of any such advance, and that 
on taking such account the Chargors be charged with 
interest at the-rate of 15 per cent. per annum (simple 
interest) on tha sums from time to time owing to the 
Chargees: and thatthe balance due from either party 
to the other be certified. And if any~sumisfound ` 
dueto be paid by the Ohargors to’the Ckargees such ` 
sums shall stand charged upon the lande of the 
Chargors now charged to the Chargee, in the same 
proportion ag the amounts now charged on the said 
lands are distributed thereon, and such sums shall carry 
intrest at the rate of 12 percent per unnum until 
payment. And if the amount so ‘certified ‘and the 
interest due thereon is not paid on or before July . 
1, 1937, the said lands shall basold by public auction, 
under the direction of the Court, with liberty to 
apply for such direction as may be necessary.” 


Their Lordships are only concerned with 


the loans and charges identified by the let» 
^ ters (e), (n) and ‘r); so far as these transace 


tions are concerned their Lordships’are of ` 
opinion that the order of the Court of Appea 
should -be affirmed, but varied by striking 
out the words “simple interest.” This will 


-have the effect of making the charge of 


15 per cent, payable on the sums from time 
totime acknowledged -to be owing by the 


borrowers to the lenders and willthus be ` 


allowing interest on interest contrary to the 
views expressed by the Oourt of Appeal 
in their judgment, and their Lordships will 
humbly advise His Majesty that the appeal 
should be dismissed subject to the variation 
with regard to interest already mentioned, 

With regard to the costs, their Lord-. 
ships are of opinion, that the costs of the 
appeal to His Majesty will be reasonably 


met by an order allowing the respondents 
‘ninetenths of their costs, and their Lord- 


ships will advise His Majesty accordingly. 
D. Order accordingly. 
Solicitors for the Appellants.—Messrs. - 
Nisbet Drew & Loushsborough. 


Solicitors for the Respondents.—Wessrs. 
Peacock & Goddard. eo - 52 a: 
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PRIVY COUNGIL 
Appeal from the Supreme Oourt of Ontario 
(Appellate Division) 
October 12, 1939 
LoRD TSANKE8TON, LogD RUSSELL oF 
KiLLowen, Lorp WRIGHT, Loro ROMER, 
.- Bır Lyman Poogsg Durr (Osier JUSTIOR 
oF ANADA) 
FRANCIS DAY & HUNTER Lrp.— 
APPBLLANTS 


versus 


- TWENTIETH OENTURY FOX 
CORPORATION, LTp. AND OTHERS — 
RESPONDENTS 

Copyright — Musical composition—Talkie film 
adopting title of song but not repeating tn any 
form ite words— Whether infringement of perform- 
ang right in mustcal composttion—Passing off —Such 
use of title, if constitutes “ passing off.” 

There cannot be an infringement of performing 
right in a musical composition (assuming it to exist) 
unless there. has been a public performance of the 
musical composition bythe defendant, A musical 
composition is performed by audible reproduction, 
by the voice or by musical instruments or by 
mechanical methods of reproduction. But where 
nota word of the song is repeated in any form in 
the talkie film except that the title is thrown on 
the film at the outset, this ‘does not constitute in- 
fringement of performing right in musical composi- 
tion. i 

In general a title is not by itself a proper. sub- 
~ ject-matter of copyright. As a rule a title does not 
involve literary composition and is not sufficiently 
substantial to justify a claim to protection. That 


statement does not mean that in particular cases 
a title may not be on so extensive a scale and of so, 
important a character as to be a proper subject of 


protection against being copied. Where the theme 
of the film isdifferent from that of the song there 


is no ground in copyright law to justify the claim. 


to prevent the use of the title of the song for the 
film which is too unsubstantia! to constitute an in- 
fringement, especially when used in ao different a 
eonnection, . 

It cannot be said that in no 


: circumstances can 
there be a “ passing off" by the use of 


the same 


title for a literary, artistic or musical work though’ 
it is difficult to imagine such a case where there are 


no circumstances calculated to mislead other than 


the mere title. A title may, 


however, be used in, 


the case of a book or newspaper under such condi-- 


tions that persons may be deceived into buying the 
defendant’s book or newspaper under the impression 


that they are buying that of the plaintif. Simi-. 


larity of name may be strengthened by similarity 


in make up, and in subject-matter, and . by other. 


circumstances. Nor issuch a claim 
. things sold, though it is commoner in that class of 
case. It is not impossible that there 
“ passing off" of such a nature that persons might 
pay to go to a performance of the defendants’ work 
under the impression that they were going to wit- 


ness the plaintiff's. work. Such cases are perhaps not ° 


very likely to occur, but there may conceivably be 
the same element of likelihood of deception, whether 
designed or not, as to involve an invasion of the 
plaintiff's Common Law rights and 


passed off must resemble the thing for which it is 
187 —57 & 58 


limited to’ 


might be. 


a 


d a disturbance ` 
q Of his business interests. But the thing saidto be 


passed off. A ‘trying pan oannot be passedoff as & 
kettle, 

Where a talkie film uses the title of asong but 
the theme of the film is different from that of the 
song and the song is not sungat any perform- 
ance, there isno ‘ passing off.’ 


Messrs, K. E. Shelley, K. C, and P. Stuart 
Bevan, for the Appellants. 

Messrs. A. J. Thompson, K. C.and E. J 
MacGillirray, K. C., for the Respon» 
dents. 


Lord Wright.—In 1892 asong entitled 
“The Man Who Broke the Bank at Monte 
Garlo” was “published in London. It cone 
sisted of three verses, with a chorus and 
was written and composed by Fred Gilbert. 
Many people remember the original pub- 
lication. Both words and music were of 
the most common place character, but the 
music went with a jaunty swing which 
gave it great vogue and popularity, ess 
pecially when performed by Oharles Coborn. 
The song consisting of-words and musio 
was duly registered at Stationers Hall in 
London and acquired copyright under the 
Copyright Act of 1842, But the perform- 
ing right was not acquired, because of the 
failure tocomply with the conditions im- 
posed by the English Oopyright (Musical 
Compositions) Act, » 1832, which required 
that the proprietor of the copyright if he 
desired to acquire and retain the right 
of public representation or performance 
should -print upon the title page of every 
published copy a notice to the effect that 
the righi of public representation or pere 
formance was reserved. 

In the song the singer recounts how he 
went to Monte Oarlo to raise his winter's 
rent, but was 80 successful at the tables 
that he had lots of money, went to Paris, 
and swaggered about as a millionaire. The 
words of the title are repeated at the end 
of the chorus. 

Gilbert, the writer and composer died 
intestate’ in 1903. Under the then existing 
law.in England the copyright would have’ 
expired in.1934, but under the Oopyright 
Act,.1911, the period was changed into one 
of 50 years'from the:author’s death, that is 
until 1953. For the residue of this extend- 
ed- period, thatis from 1934 to 1903 the 
copyright vested not in the assignees of 
the right but in the author or hia personal 
representatives. Inthe present case these - 
were two daughters. One of -these in 1935 
transferred one-half of her right to tha 
appellant company, whose title so-far as 
it goes is not questioned in these proceed- 


ings. - 
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Sometime about 1935 there was exhibited 
‘in various theatres. in Oanada a motion 
picture entitled “The Man Who Broke the 
Bank at Monte Carlo.” The plot of that 
picture wus based on acomedy in three 
acts by Ilia Surgutchoff and F. A, Swann 
entitled "The Gamble,” but also at different 
times called “The ‘Man Who Broke the 
Bank at Monte Carlo,” “Le Jeu” and 
by other titles. The motion picture repre- 
sented the plot of the comedy, which con- 
sisted of the story of an exiled Russian 
Prince, working asa taxi driver in Paris, 
who went. to Monte Oarlo to try his luck 
with money subscribed by his compatriots 
in Paris. He had a wonderful run of luck. 
Then followed an elaborate story of his 
love affair with a woman, He went back 
to Monte Carlo, was unsuccessful and lost 
all his money. He suspected that the 
object of his affection was guilty of double 
dealing. He returned to Paris and to his 
taxi cab, Eventually he and the girl 
settled. their difficulties and all ended 
happily. 


To an unprejudiced observer no two 
things could appear more dissimilar than 
this song and this elaborate motion picture, 
except for the ‘bare fact that each bears 
the titie “The Man Who Broke the Bank at 
-Monte Carlo.” The . appellants, “however 
in 1936 brought an action against the 
two respondents, the former of whom had 
distributed and rented the film in Canada, 
while the latter exhibited it in its cine- 
matograph theatres in Oanada, The 
claimin the action was for damages for 
infringement of the appellants’ ‘copyright 
in the song by performance in public. 
But without any formal amendment the 
scope of the action became extended withe 
out objection 80 as eventually to include 
also a claim for infringement of the literary 

copyright and for “passing off.” 


In the Supreme Oourt of Ontario, 
McEvoy, J., who tried the action decided 
against the appellants in respect of the 
performing right, but decided in their 
favour and awarded damages for the use 
of the “title and theme” of the musical 
work, He said nothing on the issue of 
‘passing off,” Inthe Appellate Division, 
the Court of Appeal agreed with McEvoy, J., 
1n rejecting the claim so far as regards 
the performing right, but reversed bis 
decision in respect of the literary copy- 
right; and held that there had been no 
infringement. The Court also rejected the 
claim for "passing off,” lt will be neces 


sary in this appeal to discuss the three heads l 


of claim independently. z _— 

The claim for infringement: of the ap- 
pellants’ performing right in the song fails 
in their Lordships’ opinion on grounds 
both of law and of fact. As to the law, the 
appellants’ claim was expressly. based on 
the Imperial Act of 1842, which gave to 
the owner of copyright under that Act, a 
right to protection in Chanda, But it 
was contended on behalf of the respcndents 
that apart from difficulties arising from 
the course of Oanadian copyright legisla» 
tion which.need not here be discussed, 


e 


the appellants whose. claim in the action 7 


wás based solely on the Act of- 1842, could 
not in any event claim the protection of 
that Act because as has been stated above, 
they and ‘their predecessors in-title had 
failed to publish on each copy of the song 
the printed notice required by the Copy- 
right (Musical Oompositions) Act, 1882. 
Now itis true that the Act of 1882 did not 
in terms extend to Canada, but in their 
Lordships’ judgment it did so by necessary 
implication and effect: It was in the 
nature of an amendment to the .Act 
of 1842 and had the effect of regulating: 


the rights under that Act in respect of | 
It imposed -a new ~ 


public performance. 
condition for the acquisition and retention. 
of the performing right, whether in Eng- 
land or in any othér place where the copy“ 
right was based upon and derivative from’ 
the English right. Thus the Act of. 1842. 
cannot be relied on where performing right 
is in question according to its original: 
bare terms but only as qualified by. the 
Act of 1882. : 


On this narrow ground of law, -apart- 


from other considerations, the appellants 
must fail in their Lordships’ opinion.. This 


agrees with the decision of McEvoy, J. and. ~ 


the Court. of .Appeal.. But in truth the 


appellants’ claim fails on the facts, There 


cannot be an infringement of performing 


right ‘in a mitsical composition (assuming. 


it to exist). unless there has. been a.public 


performance of -the musical composition -by ` 
But it is idle to suggest, 
here that by anything the respondents. 


the defendant. 


have done they have performed the song in ’ 


any sense. The motion picture it is true, is 


what is called a talkie film. But not a word: 


of the song is repeated in any form except 
that the title is thrown on the film at the 


outset. It will be considered later if that- 


constituted an infringement of the literary 
copyright in the film, But to say that this 
bare. fact was a public performance ‘of.a 


od 


~ 


~y 


i fhe 


‘Teasons. 


‘relied on as 
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musical composition is abhorrent to com- 
mon sense, A musical composition is per- 
formed by audible reproduction, by the 
voicé: or by musical instruments. or by mes 


-Chanical methods of-reproduction. Nothing 


of the sort can be predicated here. 

The claim for infringement of the literary 
copyright faila equally, but. for other 
It is not claimed that there has 
been’ any copying of the. letterpress or 
musical notation, except the words “The 
Man who Broke the Bank at Monte Oarlo” 
which constituted the title of the song, and 
appear as the title of the film. What is 
infringement is the use 
of these words as -the title of the 
film.’ It is clear that they have bean 
used by the respondents as the title of 
‘the film both in the actual production and 
in ‘the advertisements issued on behalf of 
the respondents. The respondents, hows 


ever, say that the use of these words is. 


too unsubstantial a matter to constitute 
‘an infringement of copyright and that there 
is no copyright in a title. They also rely 
on the recent decision of this Board in 
Mansell v. Star Printing and Publishing 
‘Co. of Toronto, (1). That decision was by 
itself held fatal to the appellant’s claim 
by ‘the’ Court of Appeal. That Court held 
that the effect of the decision was that under 
the Oanadian Copyright Act, 1921, which 
‘came into force in 1924 all rights of copys 
right existing in Oanada in virtue of 
fim perial legislation might be converted into 
rights existing by virtue of Dominion legisla» 
ition but only by complying with the condi- 
‘tions udder the Act of 1906, which was not 
‘done either in Mansell or in the present case. 
In the words of Middleton J. A. “It was 
‘Canadian rights only that were preserved. 
JA inchoate rights existing by virtue of 
Imperial legislation came to an end.” But 
‘Counsel on behalf of the appellants sought 
+o distinguish the decision in Mansell and 
‘contended that it did not apply in the pre- 
‘sent case, In Mansell, it was contended, what 
was in question was copyright in pictures, 
‘to which no copyright attached under the 
‘Act of 1842. It was first grantedin Eng- 
land under the Fine Arts Copyright Act 
‘of 1862, but that Act did not appiy to 
‘Canada. There could, therefore, be no 
‘copyright in such works in Canada under 
‘that Act. There was no copyright in such 
‘works: until the passing of the Oanadian 
‘Copyright Act of 1906, and then only sub- 
ject to the conditions imposed in that Act 


“C 937) AC 872; 108 LJ PO 1475157 L T 4458 
81-8 J764; 53 T L R 1026; (1937) 3A É R 912. 
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which had not been complied with, In 
the present case, however, as the appel 
lants contended, their only claim to copy- 
right was based on the English Act of 
1842, the rights under’ which did not depend 
on the performance of conditions under 
dny Oanadian Act; that copyright, it was 
said, subsisted at the date specified as the 
date of the commencement of the Act of 
1921, and by the terms of the Oanadian 
Act of 1921 rights under that Act 
took the place of the rights under 
the English Act of 1842, sə that at the 
material dates these latter rights were vests 
ed inthe appellants in the circumstances 
stated above. In this way, it was said, 
the appellants did not rely upon and did 
not need to rely on any Dominion copy- 
right legislation except in so far as the 
Act of 1921 gave a substituted copyright 
for the right existing under the Act of 
1842, 

Their Lordships do not think it necege 
sary in the present appeal to determine 
this controversy, which raises questions of 
difficulty and importance on the law, bee 
cause the appeal can, in their opinion, 
be decided on another ground. Assuming, 
but not deciding, that the appellant company 
is entitled to the copyright in Canada 
which it claims, it is, in their Lordships’ 
judgment, not entitled to succeed in its 
claim that the respondents have infringed 
that right. The copying which is come 
plained of is the ude of the title, and that 
is too unsubstantial in the facts of this 
case to constitute an infringement, The 
appellant's contention was put as high as that 
copyright in a title infringed by the ap- 
plication of that title to a work of a different 
character from that of the work to which it 
was Originally applied. In the present case 
the title was originally applied to a musi- 
cal composition, whereas it has been appli- 
ed by the respondents to a motion picture 
or a film. The argument of the appellant 
company would be the same, it seems, 
if the application of the title come- 


‘plaineéd of had been to a picture or a 


statute. Onthis reasoning it would be 
said that the title ‘‘Adam” applied to a 
work of statuary would be infringed if that 
title were used asthat of amovel. These 
and other anomalous consequences justify 
the broad principle that in general a title 
is not by itself a proper subjectematter of 
copyright. - As a rule a title does not involve 
literary composition and is not sufficiently 
substantial to justify a claim to protection. 


That statement does not mean that in parti- 
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cular cases a title may not be on s80 extensive 
a scale and of so important acharacter as to 
be a proper subject of protection against 
being copied. As Jessel, M. R., said in Dicks 
v. Yates (2), [which as Lindley, L, J., said in 
Licensed Victuallers Newspapers .Co. v, 
Bingham (3), virtually overruled on this 
point Weldon v, Dicks (4)], there might be 
copyright in a tile .“as for instance a 
whole page of title or something of thet 
kind ‘requiring invention.” But this could 
not be said of the facts in the present 
case. There may have been a certain 
amount, though not a high degree, of 
originality in thinking of the theme of the 
song, ‘and even in choosing the title 
though it is of the most obvious. To 
“break the bank” is a hackneyed expres- 
sion, and Monte Oarlo is or was the most 
obvious place at which that achievement 
or ‘accident ‘might take place. The theme 
of then<film is different from that of the 
song and their’ Lordships see no ground in 
copyright law- to justify the appellants’ 
claim to prevent the use by the respone» 
dents of these few obvious words which 
‘are too unsubstantial to constitute an ine 
fringement- especially when vsed in 60 
different a connection. 

‘The appellants’’ Ccunse], however, have 
‘strenuously ‘contended that though this 
might-be the position under English or 
-Oanadian -law before 1931, it was changed 
in Canada by’an amendment in that year 
of ‘the Canadian Act of 192], which added 
‘a-néw definition to those contained in 
"B, 2 of the latter Act, namely “(v) work 
‘shall include. the title thereéf when such 
title is -original and distinctive.” It was 
in virtue of this definition that McEvoy, J., 
held: that there was infringement and he 
awarded damages to the appellant company. 
The Court of Appeal reversed that holding. 
Middleton J. A., did not think it neces- 
sary to decide whether the amendment 
applied to existing copyrights. “It is 
admitted” he said “that prior to this Act 
-bo such righ existed.” He did not think 
that for purposes of this case the Act of 
1931 had changed the law. ` Guan 

Their Lordships are preparéd to assume 
for purposes of this appeal that the amend- 
ment applied to’ existing copyrights: they 
will likewise assume that the title was 
original in the sense that it had not been 
Pa (188) 18 Ch. D 76; 50 LJ Oh. 809; 44 L T 

evn. Pee TG 

(3) (1888) 38 Oh. D 139; 58 L J Oh. 36; 59 T 187; 
36 W R 433. è E p i Í 
(4) (1879) 10 Oh. D. 247; 48L J Ch, 201; 39 L T 
467; 27 WREI =t 


copied from another work. They are con- 
tent for purposes of this appeal to adopt- 
the definition given by Maclean, J., in. 
Kantel v. Grant Nisbit & Auld Ltd. (3), 
though they wish to reserve the question, 
how far that definition can be accepted 
as sufficient in other cases. It is however, 
difficult to define satisfactorily the word 
“distinctive,” since it cannot mean merely 
that the title is used to identify the parti- 
cular work. In this connection regard 
must be had tos. 3 of the Act of 1921 
which defines copyright as the “right to 
preduce or reproduce the work or any 
substantial part thereof’. The definition 
(v) does not, in their Lordships’ judgment, 
mean that the title of a work is to be 
deemed to be a separate and independent 
“work.” Work is to include “the title there- 
of“ that is to say, the title is to be treated 
as part of the work, provided that it is 
original and distinciive whatever these words 
may connote, When that definition is read 
with s. 3, the result is that to copy the 
title constitutes infringement only- when 
what is copied is a substantial part of 
the work. ‘This view would agree in effect 
with what was said by Jessel, M. R., in 
Dick v. Yates (2) (suzra) in the words 
quoted above and would apply toa case 
such as a title covering. a whole page of 
original matter, or something of that nature, 
but would not justify such a wide exten: 
sion of copyright as the appellant com- 
pany has contended for, or the holding of 
McEvoy, J., on this point. It is said that 
so to construe the definition is to treat it 
as adding nothing to the law. But the 
definiticn may have, been inserted to settle 
doubts and to avoid it being said that in 
no circumstances could a title receive 
protection. In any event their Lordships 
do nct think that the new definition (w) 
entitles the appellants to succeed in this 
case, 
There remains a third point which has 
been argued on behalf of the appellants; 
namely, that the respondents have been 
“passing off” the exhibition of their motion 
picture’ as a performance of the song, This 
startling claim was not pleaded ‘and -is 
dealt with only by the Oourt of Appeal 
who disposed of it in summary fashion, 
“Oertainly the moving picture. was. not 
represented as the copyright song. No 
one could be misled or defrauded by what 
was here done.” In these words Middlee 
ton J. A. dismissed the claim, ' t. 
Their Lordships do not wish to betaken 
(5) (1933) Ex, Rep, 84. > a ee nes 


ee 
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to say that in no circumstances can there 
by a “passing off” by the usė of the same 
title for a literary, artistic or musical work 
though it is difficult to imagine such a 
case: where there are no cirenmstances 
ealculated to mislead other than the mere 
title, A title may, however, be used in the 
case of a book or newspaper under such 
conditions that persons may be deceived 
into buying the defendant’s book or news- 
paper under the impression that they. 
are buying that of the plaintiff. Similarity 
of name may be strengthened by similarity 
in make up, and in subject-matter, and 
by other circumstances. Nor is such a 
claim limited to things sold, though it -is 
commoner in that’ class of case, It is not 
impossible that there might be “passing off” 
of such a nature that persons might pay 
to gotoa performance of the defendants’ 
work ander the impression that they were 
going to witness the plaintiff's work. Such 
cases are perhaps: not very likely to occur, 
but there may conceivably be the same 
element of likelihood of deception, wne- 
ther designed or not, as to involve an 
invasion -of the plaintiff’s common law 
rights and a disturbance of his business 
interests. . But-in their Lordships’ opinion 
itis ‘enough to state ‘these elementary 
principles to see how inapplicable they are, 
to-the. subject-matter of this. appeal. The 
member of the public who is supposed to 
be likely to be deceived, -must, to start 
with, be assumed to know what he was 
wanting to see or hear. Thusin the present 
Gase:-he must be presumed: to know that 
what. he- wanted was to hear the song "The 
Man‘Who Broke the Bank at Monte Oarlo."" 
It, seams: inconceivable that when. or if he 
bought a ticket. for the motion picture, he 
imagined hë was: going to hear a perfor- 
mance of the familiar song. The two things. 
are completely different, and incapable of 
comparison in any reasonable sense. - The 
thing- said to be passed off must resemble 
the, thing for whith it Is passed off, A 
tying: pan cannot be passed off as a kettle. 
In.Ganade, what was. advertised was the 
film. There was no hint that the gong 
was goingto be sung. Indeed it was not 
sung atany performance. If it had been 
sung; it would presumably. on the assump- 
tions. made by their Lordships, have been 
an infringement of the performing right, 
but, if that were possible, it would have 
made the claim for passing off even more 
preposterous, because the. assumed. victim 
would: have got what he desired, namely, s 
erfor mance of aS song... . . i. bik 
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On all these grounds their Lordships will 
humbly advise His Majasty that the appeal 
should be dismissed. The appellants must 
pay the costs of the appeal. 


D. Appeal dismissed. 


Solicitors for the Appellants.— Messrs. 
Syrett & Sons. 

Solicitors for the Respondents, — Messrs. 
Blake & Redden. 


FEDERAL COURT 
Appeal from the Patna High Court. 
March 18, 1940 
Mavrgice Gwyer,C. J., S M: SULAIMAN, 
AND S. VARADAOHARIAR, JJ, 
Raja PRITHWI CHAND LALL 
OHOUDHRY—APPRLLANT 
versus 
Rai Bahadur SUKHRAJ RAT anv orages— 


RESPONDENTS. 

| Oivil Procedure Code (Act V of 1908), 0O. XLV, 

17 added by Government of India (Adaptation of 
India Laws) Order, 1937—No certificate— Applica- 
tion under O. XLV, if proper—Bikar Money- 
lenders Act (III of 1938), s. 12— Discretion under 
—High Court not asked to use—Federal Court, if 
can be requested—Practice—Duty of Counsel to give 
correct statement of facts—Legal practitioner. 

Rule 17 which has been added to O. XLV by 
the Govt. of India (Adaptation of India ety 
Order, 1937, assumes that a certificate under 
8. 205 of the Constitution Act has already been 
given. 

Where a certificate had not been granted at the 
time the judgment was pronounced, the party in- 
terested might bring the matter to the notice of the 
Court by an application, but that will not be an 
application under O, XLV 

Federa! Court would reject a request to exer- 
cise forthe first time a discretion which the High 
Court could have been, but was not asked to exer- 
cise under s. 12 of the Bihar Money-lenders Act, 
(1938), a section which, the High Oourt has not at 
any time held to be void, as it has held other s2c- 
tions of the same Act to be. 

When Counsel take on themselves the responsibi- 
lity of making statements of fact to the Court, the 
Court is entitled to assume that those statements are 
true in every particular, so that it may implicity 
rely upon them, This isa rule which admits of 
no qualification. It is an honourable obligation of 
the Bar and of great value in the administration of 
justice, 


ee Rajeshwari Prasad, Raghbir Singh, 
A. C, Chari and A. H. Fakhruddin, 
Tenner of ths Federal Court), instructed 
by Mr. G. Sahay, Agent, for the Appellant. 


Mr. Kripa Narain, (Senior Advocate, 
Federal Court), with Mr. Radhe Mohan 
(Advocate, Federal Court), instructed 


the Respondents. 
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Judgment.—This appeal must be dis- 
missed. It appears that in the proceedings 
before the High Court the point which the 
Counsel for the appellant now seeks to 
raise was hever Mentioned and it is not 
clear on what grounds the certificate under 
s. 205 of the Constitution Act was 
obtained from the High Court. Thé appli 
cation made under O. XLV of the 
Oivil P. C., to the High Court was quite 
irregular, because r. 17, which has been 
added to O. XLV by the Govt. of India 
(Adaptation of India Laws) Order, 1937, 
assumes that a certificate under s. £05 of 
the Constitution Act has already been 
given. No such certificate was in existence 
when the application was made, It may be 
that where a certificate had not been granted 
at the time the judgment was pronounced, 
the party interested might bring the matter 
to the notice of the Oourt by an applica- 
tion, ‘but that will not, be an application, 
under O. XLV. We do not know what 
question of interpretation of the Constitu- 
tion Act was iu the opinion of the High 
Court involved in the case and the record 
throws no light upon the point. . 

Counsel for the appellant told’ us that 
the only point which he desired to argue 
‘ was the application of s. è of the new 
Bihar Act of 1939 (Act VII of 1939), It 
ie the first time in any Court that the 
appellant bas scught to make such a sub- 
mission, either under s. 8 of tke Act cf 
1939 or under the corresp>ndirg section 
of tke earlier Act of 1938. In his petition 
of appeal he does not even refer to that 
section, but to different sections altogether. 
We were told that this was a printer's, 
error, but’ we have seen a typescript copy 
(f the petition, with references to those 
sections inserted in msnuscript and initial- 
led by the appellant’s' egent. We were 


asked to allcw the petiticn to be amended, 


but in the circumstances we see no reason 
fır allowing any amendment, and even if 
we had dine so, we should certainly have 
rejected a request that we should exercise 
for the first time a discretiin. which the 
High Court could have been, but was not 
asked to exercise under s. 12 of the 
earlier Act, a secticn which, so far as we 
are aware, the High Court has not at any 
time held to be void asit bas held other 
sections of the same Act to be. 

We have one other observation to make. 
Counsel for the appellant in answer to 
questions put to him by the Court, made 
what purported to be statements of fact 
relating to matters arising out of the 
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litigation, which on further enquiry were 
found to be no more than sarmises or. 
guesses: ‘on his part, When Counsel take 
on themselves the responsibility of making 
statements of fact to the Court, the Court 
is entitled to assume that those statements: 
are true in every particular, so that it may 
implicitly rely upon them. Thisis a rule 
which admits of no qualification. It is-an 
honourable obligation of the Bar and of 
great value in the administration of justice; 
and we trust that we shall not have occasion’ 
to draw attention to it again. a 


The appeal is dismissed with costs, n 
De Appeal dismissed: *: 


. QUDH CHIEF COURT - 
Second Civil Appeal No. 26 of 1938 
March 11, 1940 

Zīia UL Hasan, J, 

ORI LAL—Derenpant—AperLiant 
versus : 
Mst. RAHIM ZADI—Praintirr— 

_ RESPONDENT i | 
Court Fees Act (VII of 1870), s. T—Suit instituted 
on March 1, 1937 i.e, before amendment of Actin 
1938—Law applicable — Plaintiff in possessionof — 
house in suit, requiring canceliation of sale deed” 
yi i tobe obtained by fraud — Court-fee pay- 

a 


e. ; 
Suit brought on March 1, 1937, before the amend-~ 
ing Court Fees Act of 1938 was passed, will be 
governed by the provisions of the Act as it stood un- 
amended. 
The provisions of the Court Fees Act as it stood 
before the amending Act was passed and even those of 
the amending Act clearly show that the Legislature 
has made a distinction in the amount of court-fee 
between suits for possession of immovable property 
and those seeking reliefs other than possession in 
respect of immovable property, the court-fee required 
in thecase ofthe latter suits being much less than 
that required in suits for possession. p 
Where the plaintiff is herself in possession-of thé 
house iù suit andall that she requires is cancellation 
of the sale deed which she said was obtained from 
her by fraud and undue influence, in such a suit, 
she can not be required to pay ad valorem court- 
fee on themarket value of the house which is the 
court-fee payable on a suit for possession. The plain- 
tiff can therefore bs allowed to pay court-fees only on 
declaratory relief. 180 Ind, Oas.61 (1) and Samiya 
Mavalt v. Minammal (2), distinguished, : 


6. O. A. against the order of the District 
Judge of Gonda, dated October 29, 1937. - 


Mr. S.N. Srivastava, for the Appellant. 
Mr. Mohd. Ayub, for the Respondent. 


Judgment.—This is a defendant's second 
appeal against a judgment and decree of 
the learned District Judge of.Gonda, decrees 


p, 


1940 °°. 


ing the appeal of the plaintiff-respondent 


against the rejection of her plaint: by the 
Munsif of Gonda. a, 

. The plaintiff-respondent owned. two houses 
one of which was bigger than the other. 
She sold. one’ of these houses to the appel- 
lant by a sale deed dated June 13, 1936. The 
suit from which this appeal arises was 
brought by her for cancellation of the sale 
deed onthe ground that she meant to sell 
the smaller house'to the defendant but 
that she came to know that the defendant 
had by fraud and undue influence got the 
bigger house entered in the sale deed. The 
relief claimed in the plaint as it originally 
stood. was as follows— 

Relief (a). 


“It may be declared that the sale deed executed 


bed the plaintiff in favour of the defendant was 
obtained by fraud and undue influence and that 
thereby no interest had accrued to the defendant in 
the pucca house No 275 and 924,” 


It appears that No, 924 was a mistake 
for No, 934 and thé correct number was 
subsequently entered. In para. 11 of the 
plaint she stated that. the value of the house 
was Rs. 1,500, but that as the suit was a 
declaratory one, a court-fee of Rs. 15 was 
being paid. 
> The defendant objected to the valuation 
of the suit by the plaintiff on the ground 
that’ it was exaggerated, A Commissioner 
was appointed to find out the value of the 
house in suit and his report was that the 
house was worth Rs. 1,500. After that the 
plaintifi-respondent put in an. application 
for amendment of the plaint so as to reduce 
the valuation of the suit to. Rs. 200, the 
amount of the sale consideration entered 
in the sale deed. ` 
= The learned Munsif rejected this applica- 
tion.and was of opinion that the plaintiff 
should pay an ad valorem court-fee on 
Rs. 1,500 the valuation originally put by her 
on the house. As the plaintiff was unable to 
pay ad valorem court-fee on Rs. 1,500 her 
plaint was rejected. The plaintiff appealed 
against the order rejecting her plaint and the 
learned District Judge held that the correct 
courtefee payable by the plaintiff was on 
Rs, 200. He therefore accepted the appeal 
and allcwed the claim to be amended and 
held that the court+-fee of Rs. 15 paid by the 
plaintif was sufficient. With these findings 
the suit was remanded to the trial Court-for 
decision on the merits, Against this order 
the present appeal has been brought by the 
defendant. 

_ I am of opinion, that the order of the 
learned District Judge is perfectly correct. 
As..the suit was brought on March 1, 1937, 
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before the amending Court Fees Act of 1938 
was passed, if will be governed by the pro- 
visions of the Actas it stood unamended. 
If the relief claimed by the plaintiff be 
considered to be a-declaratory relief the 
court-fee paid by her was quite sufficient. 
If on the other hand, as is contended by the 
learned Counsel for the appellant, the suit 
be considered to be one to obtain a declara- 
tory decree with a consequential relief then 
under s. 7 (iv) (e) of the.old Act, the amount 
of the courtefee should be determined accord- 
ing to the amount at which the relief sought 
is valued in the plaint and as the value 
nowin the plaint is Rs, 200 the court-fee 
of Re, 15 is the proper court-fee to be paid 
in the case. It is contended that the plainte 
iff should not have been allowed to change 
the valuation originally put by her on the 
suit, but Rs. 1,500 which was the value of 
the housé in suit was not the proper valua- 
tion to be put on thesuit. The provisions 
of the Court Fees Act as it stood before the 
amending Act was passed and even those 
of the amending Act clearly show that the 
Legislature has madea distinction in the 
amount of court-fee between. suits for pose 
session of immovable- property and those 
seeking reliefs other than possession in 
respect of immovable property, the court- 
fee required in the case of the latter suits 
being much less than that required in suits 
for possession., It has been found by the 
lower Appellate Ootirt that the plaintiff is 
herself in possession of the house in suit 
and all that she requires is cancellation of 
the sale deed which she said was obtain- 
ed from her by fraud and undue influence. 
In such a suit, therefore, she could not be 
required to.pay ad valorem courtefee on 
the market value of the house which is the 
court fee payable on a suit for possession. 
The order of the learned District Judge, 
therefore, allowing the plaintiff to amend 
her plaint by putting a more correct valua- 
tion on her suit was in the circumstance 
of the case perfectly ` proper. The learned 
Counsel for the appellant has relied on the 
cases of Baij Nath Singh v. Sri Nath Kuar, 
(1939 O. W. N., 184) (1) and Samiya Mavali 
v. Minammal, (I. L. R. 23 Mad., 490) (2), but 
neither. of these cases supports the contene 
tion’ put forward by the appellant in the 
present- case. Infact in 23 Mad., 490 (2) 
which was similar to the present case, it 
was. held :-—. ex a is 

“We think s. 7 (iv) (c} must be taken to apply, 

(1) 1939 O W N 184; 180 Ind. Oas. 6l; 1939 O LR 
109;11:R-O 225; AI R 1939 Ondi 125; 14 Luck 


536. 3 on Ex i ; 
(2) 23 M490. : ... 
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The case.is; therefore, one in which the valuation 

given by the plaintiff is the valuation to be accepted.” 
„This so far from supporting the conten- 
tion of the appellant goes against him. 


` Teonsider the order of the learned Dise, 


trict.Judge quite correct-and dismiss this 


> 


appeal with costs. | 


“D. Appeal dismissed. 
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i LAHORE HIGH COURT 

, Criminal Appeal No. 730 of 1938 

L _ November 1, 1939 

: , BLAOKER, J. 

. ARNOLD MONTEATH MATHEWS— 
p OONVIOCT-——ÅPPELLANT 


$ TETSUS 


EMPEROR—Oppcsite PARTY. 

_ Criminal Procedure Code (Act V of 1898), aa. 297, 
423 (2)-—-Trtal by jury—Misdirection—Duty of Court 
‘Charge of cheating—Failure toexplain to jury 
necessary tngredients—Whether misdirection—In- 
terference by High Couwri—‘Erroneous’ in s. 423 (2), 
meaning of-—Oriminal irial—Verdict of jury— Ver- 
dict erroneous on one of the charges only—Whole 
trial, if must be set aside. 

In a trial by jury.it is the duty of the Judge to 
explain to the jury the necessary ingredients which 
the prosecution has. to prove before the charges can 
beheld to be established. This is particularly 
necessary inta case where the main charges are of 
_ cheating. .Where the cheating consisted mainly of 
false representations to the complainant by the 
accused that he would arrange to have certain con- 
tracts obtained for himself and for the complainant 
and the allegation of the prosecution is clearly that 
at the time he made these representations they were 
false in the sense that he had no intention of 
fulfilling them, it is clearly necessary to point out 
to the jury the difference between a promise which 
ig not intended tobe kept at the time it is made 
and a promise which js intended to be kept atthe 
time it is made but is subsequently broken. In the 
latter oase the offence would not necessarily be one 
coming. under the legal definition of cheating. 
Failure ‘to do so amounts to misdirection. 

If the-High.Court finds in a case of trial by jury 
that there is a misdirection it has to examine the 
evidence to see whether the verdict was erroneous 
and has caused a failure of justice. Ifit cannot so 
find, -it cannot interfere. One meaning of word 
‘erroneous’ s, 423 (2), Oriminal P. O., is that if the 
Court after. examining the evidence finds that, even 
if the misdirection had not occurred, the jury could 
üot redsonably without being’ perverse or unduly 
foolish -have come to any other decision it will not 
interfere. It is, however, clear from s. 423 (2), that 
even if there is a misdirection, the High Court is 
not entitled to alter or reverse the verdict or verdicts 
unlesé ‘these verdict or verdicts are “ erroneous " 
by reason of such misdirection and before the High 
Court interferes it mustalso find that there has 
been a failure of justice under.s 537.. Emperor v. 
Edward Wiliam Smtther (3), 81 Ind; Oas: 249 (4), 
88. Ind. Oas, 178 (5), 148 Ind. Cas, 553 (6) and 139 

nd..Cas, 873 (7), relied on, Wafadar Khan v, Queen- 

press (1), distinguished and commented upon, 


È 
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Where the verdict of the jury on one -of- the- 
charges only is found by the High Court to be 
erroneous, it can set aside that verdict and uphold 
conviction on other charges on which the verdict 


.6 not found to be erroneous. It need not set aside 
ype whole trial, à 


.Or, A. from an order of the Sessions. 
Judge, Lahore, dated June 12, 1939. 


Mr. K. L. Gauba, for the Appellant. - 
Mr. Nazir Hussain, Assistant Legal 
Remembrancer, for the Crown. 


Judgment.—The appellant in this case: 
was tried by the learned Sessions Judge of 
Lahore with the aid of a jury on three 
charges. It appears to me to be necessary. 
to set out these charges in full. They are 
as follows.: ee ee 

“Hirst—That you, on or about August 20, 1937, 
at Simla, cheated Lala- Sita Ram, P.. W., of Rs. 1,506 
on false representations that you would'arrange-to 
have cooly contracts for' tbe said Sita Ram ‘in 
partnership with yourself at Railway Stations 
Howrah and Sealdah snd that you knew that the 
Railway Board Officers would do you a favour as 
you had been Publicity Officer in the said-depart- 
ment; and thereby committed an offence punishable 
under s, 420, I. P. O., and within the cognizance of 
Court of Session. ne 

Secondly.—That you, on or about October 5, 1937, 
at Simla, cheated Lala Sita Ram, P. W., of Ra: 1,500 
on false representations that you would arrange to 
have cooly contracts for the said Sita Ram in-part- 
nership with yourself at Railway Stations Howrah 
and Sealdah and that you knew that. the Railway 
Board Officers would do you a favour as you had 
been Publicity Officer in the said department, and 
thereby committed an offence punishable under 
s 420, IL P.C., and within the cognizance of Oourt 
of Session. 

Thirdly.—That you, on or about October 5, 1937, 
at Simla, fraudulently used as gennine a certain 
document, to wit, agreement, Ex. P. U., which you 
knew or had reason to believe at the time you 
used it to be a forged document, and thereby com- 
mitted an offence punishable under s. 471 read with 
s. 467, I. P. O., and within the cognizance of Oourt of 
Session.” 8 

On each of these three charges the jury 
returned ‘a verdict of guilty and the learned 
Sessions Judge passed a sentence of one 
year’s rigorous imprisonment on each of 
the two charges under s. 429, I. P. O., and 
two years’ rigorous imprisonment on the 
charge under s, 467/471, I. P.O; the sen- 
tences to run concurrently. 

On appeal before me the learned Counsel 
for the appellant has adopted three lines of 
argument. The first is that there has been 
a misdirection, the second that evidence 
has been improperly. excluded and thirdly, 
that on the evidence the conviction was in. 
fact erroneous. Ss 

Coming to the first question, the -point 
taken by Counsel is that in order to comply 
with s, 207, Criminal P. O., the Judge, 


‘reason of such misdirection. 
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should concisely but lucidly explain to the 
jury the ingredients of the section under 
which the accused is being charged and 
should also explain the meanings of any 
terms in the section which are not likely to 
e immediately understood by a layman. 
There is plenty of authority in support 
of the view put forward by Counsel for the 
‘appellant. I think that in the present case 
if was clearly the -duty of the Judge to 
explain to the jury the necessary ingre- 
dients which the prosecution had to prove 
before the charges could be held to be 


established. This is particularly necessary 


in a case like the present where the main 


_ charges are of cheating. The criminal de- 


finition of cheatihg is not exactly what an 
ordinary layman in the ordinary use of the 
English language would understand by the 
term. In the present case the cheating 
consisted mainly of representations to the 
complainant by the accused that he would 
arrange to have certain contracts obtained 
for himself and for the complainant and 
the allegation of the prosecution is clearly 
that at the time. he mads these representa- 
tions they were false in the sense that he 
had no intention of fulfilling them. Ina 
case of this sort, it is clearly necessary to 


point out tothe jury the difference between. 


& promise which is not intended to be kept 
atthe time it is made and a promise which 
is intended to be kept ai the time it is 
made but is subsequently broken. In the 
latter case the offence would not necessarily 
be one coming under the legal definition of 
cheating, Similarly, on the third charge he 
had to explain to the jury what was a forged 
document and what constituted a criminal 
use of it. The Jearned Sessions Judge did 
not point this out to the jury and to that 
extent therefore I am compelled to find that 
there has been a misdirection. It is how- 
ever clear from s. 423 (2), Criminal P. C., 


that even if there is a misdirection, the . 


High Oourt is not entitled to alter or 
reverse the verdit or verdicts unless these 
verdict or verdicts are ‘‘erroneous” by 
Itis further 
clear from s. 537, Criminal P. O., that before 
the High Court interferes it must also find 
that there has been a-failure of justice. 


' The question therefore which arises in 
this cage is whether the Court can itself 


consider the evidence and decide upon the- 


merits of the case, whether the decision is 
correct in spite of the misdirection and, if 
80, confirm a conviction, or whether the 
only -course open to the Oourt-in -such. a 
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contingency isto set aside the verdict and 
order a retrial. 

For some time the view held, particular- 
ly in the Galcutta High Court, appears to 
have been that the Oourt could not go into 
the case itself but could only order a fresh 
trial, In Wafadar Khan v, Queen-Emprese 
(1)it was held that “erroneous” was not 
synonymous with “wrong in fact.” The 
Bench appear to have interpreted the word 
as meaning “‘vitiated by the error of mise 
direction.” The principle was laid down in 
this and other rulings of tbe Calcutta High 
Court, on the supposed analogy of a Privy 
Council case from New Zealand, that to 
hold otherwise would be to substitute the 
decision of the Court for the verdict of the 
jury. It seems to me, however, ifI may 
say so with all respect, that the Privy 
Council case dealt with a system of juris- 
prudence which was apparently quite 
different from that obtaining in India and 
with a statutory provision the language of 
which was not really similar to that of 
s. 423 (2), Criminal P. O. It is clear that 
the Criminal P. O., in several places does 
put a Judgeinto the position of having to 
substitute his decision for that of a jury 
and the view held by the High Court in 
Wafadar Khan v. Queen-Empress (1) seems, 
if I may say so with all respect, to savour 
of arguing in a circle. If the question for 
decision is whetker the meaning of the 
words of the Indian Statute are that a 
Judge can or cannot substitute his decision 
for that of a jury I would suggest that it is 
begging the question to say that he cannot 
do so because that would amount to his 
doing so. 

Wafadar Khan v. QueensEmpress (1) was 
followed in some cases in Calcutta and was 
followed in 1917 in Allahabad in Emperor 
v. Ikram-ud-Din (2}. It was however very 
soon dissented from by the Madras High 
Court in Enperor v. Edward William 
Smither (3) a judgment of 1902. In 1925 
the Sind Court also took the other view in 
Topan Das v. Emperor (4) and in 1926 the 
Nagpur Court in Rmprasad v, Emperor (5) 
took the same view as Sind and Madras, 
Bombay has also held that the Judge has 
full powera to go into the case in such cire 
cumstances once he finds that there has 


(1) 21 O 955. 

(2) 39 A 348;°39 Ind. Oas. 331; A I R1917 Al, 
173; 15 A L J 205. - 

(3) 26 M 1; 2 Weir 521. 

W a IR 1925 Sind 116; 81 Ind. Oas. 249; 25 Cr, 


L 5 , Uy he ea 
(5) A I R 1926 Nag. 53; 88 Ind, Oas, 178; 26 Or, 
L J 1090. : . 
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been ‘a misdirection, Ramchandra v. Em- 
peror (6).. Even the Calcutta High Court 
has also come round to this view in a recent 
case reported in Saroj Kumar v. Emperor 
(7). Thelatter and better view therefore 
seems to me t> bethat ifthe Court finds 
there is misdirection it has tc examine the 
evidence to see whether the verdict was 
erroneous and has caused a failure of 
justice. If it cannot so find it cannot ine 
terfere. 

It- next remains to be seen what is meant 
by ‘the term “erroneous.” The general trend 
of the authorities to which I Lave referred 
appears to suggest that it is practically 
synonymous with “incorrect,” which is the 
normal dictonary meaning. I would howe 
ever suggest that itis possible, perhaps to 
go alittle further and say that one means 
ing of s, 423 (2) would appear to be that 
if the Oourt after examining the evidence 
finds that, even if the misdirection had 
not occu:red, the jury could not reasonably 
without being perverse or unduly foolish 
have come to any other decisicn it will 
not interfere. Before however I deal with 
the evidenée there is another point which I 
must consider. The defence applied for the 
Summoning as a defence witness of His 
Excellency Sir Henry Craik Bart, the 
Governor òf the Punjab. It would appear 
that at first the Judge was inclined to call: 
this evidence but subsequently found that 
he could not do so in view of the statutory 
provision of s. 306 of the Govt, of India Act 
of 1935. ‘Counsel has argued that the 
learned Judge’s interpretation of this sece 
tion is incorrect. I do not consider it is. 
necessary to decide this point as after: 
ascertaining from Oounsel what evidence 
Sir Henry Oraik was expected to give I am 
very clearly of opinion that that evidence 
would haye been quite irrelevant in the 
present proceedings, The mere fact that at 
some previous period of time the appellant 
may actually have been thinking of trying. 
to get one of these contracts would raise 
no justificable inference that on either of the 
relevant dates -in this case he had any in» 
tention of doing so. In fact it is clear that: 
thie is just the type of irrelevant evidence 
which a- Judge should not allow to come 
before the jury. I may also further say that 
one or two possibly unguarded remarks by 
Counsel for the appellant: whilst dealing 


(6)-AI R 1933 Bom. 153; 148 Ind. Oas, 553; (1933) 
Or. Oas. 465; 35 Cr. L J 747; 35-Bom, L R 1746 RB 


307. i i 2 
“(2 A IR 1932 Oal. 474:, 139 Ind. Oas. 873; (1932) 
Gr: Oas, 464;°33. Or. L J 854;-590 1361; 55 O'L `J. 


439; Ind; Rul. (1933) Cal. 667, 
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with this print rather suggested that the. 
real reacon for summoning Sir Henry Oratk 
as a defence witness may have been a desire 
to attempt to prejudice the jury-by giving. 
them the impression that. the appellant: 
enjoyed the support: and patronage .of so 
distinguished and important a personage, ‘, 
I now come tothe main point in the case, . 
and that is whether having found that there. 
is in fact a misdirection I should or shodld, 
not set aside the verdicts given by the. 
jury. For this purpose I have been through. 
the evidence. It is clear that in coming 
to the verdicts to which they did come. 
the jury must have accepted as true the 
version of the transactions given by Lala, 
Sita Ram, the. complainant, and rejected, 
those given by the appellant and his wife,, 
who was a cceaccused. (After discussing, 
evidence his Lordship proceeded.) The 
Crown Oounsel’s contention is that the tone, 
of Ex. P-A and the language of the second 
paragraph of Ex. P-G showed clearly that. 
the appellant had already formed the inten- 
tion of cheating Sita Ram on this relevant. 
date. Exhibit P-A is possibly noct very strong, 
by itself, but Ex. P-Gis important. The: 
middle paragraph of this letter to the Secre- 
tary of the Railway Board states that, 
certain members of the Railway Board had, 
already promised to hslp the writer to get 
this contract. The evidence on the subse- 
quent transactions leaves no real doubt: 
that this statement was in fact false and the. 
question arises how Mathews could send: 
such a letter to the Railway Board knowing, 
that it would immediately be seen to.cone., 
tain a completely false statement. One: 
answer to this might be that he had had. 
no intention of sending or actually postiog, 
this letter but was forced to do so by the- 
fact that Sita Ram insisted to accompany. 
him to the post.office. Having -posted.it, 
he made an effort, which proved successful,. 
to get it back intact. However this may 
be, the question still remains whether if the 
jury had had it clearly put to them that with 
regard to the first charge they had to find- 
that the representations were at that time 
false, they might or might not have drawn 
the inferences which are suggested: by 
this evidence. I think that it must be 
conceded that, although I myself see no real 
doubt on this point, it is impossible to 
say that the jury might not have felt some 
such doubt. With regard to the second 
and third charges, however, the matter is 
very clear. Here there is a mass of 
evidence which, if the jury believed it and 
it is clear from their verdicts that they did. 
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believe it they could nothave failed without 
being completely perverse or completely 
foolish, to hold that on October’5, at any 
rate the representations were definitely 
false to the knowledge of the appellant and 
that the document, Ex,.P-U was used by him 
at a time when he knew perfectly well that 
it was a forged documént, ‘The result there- 
fore will be seen to be that with regard 
to the verdict on the first charge, it cannot 
be stated with absolute certainty that if 
there had not been this misdirecti-n, the 
jury must have come to the same conclusion. 
With regard to the second and third charges 
it is clear that notwithstanding the mis- 
direction the verdict of the jury canuot be 
held to be erroneous and that they must 
have come to the same verdict if they had 
been directed as they should have been. 
Counsel for the appellant has argued that 
on such a finding I stould set aside the 
whole trial and set aside all three verdicts 
and send the whole case back for re trial. 
This view, however, Tam not prepared to 
accept as it doesnot seem to be supported 
either by the language of the statute or by 
the authorities, My decision therefore in 


this appeal is that for the reasons given T. 


set aside the verdict and the conviction and 
the sentence on the first charge, but upe 


hold the verdicts with the consequent con- 


victions on the second and third charges. 
With regard to the first chargein view of 
the fact that the sentences were concurrent 
Ido not consider’ it necessary to direct 
that there shall be a fresh trial. The 
offences ccmmitted were certainly serious, 
but I think that a total period of one year’s 
imprisonment would meet the ends of jus- 


tice and therefore I reduce the ‘sentence on- 


the third charge to one year’s ‘rigorous im- 
prisonment. The concurrent sentence on 
the-second charge is ‘maintained. The ap- 
pellant. will surrender to his bail. 


:3. _ Order accordingly. 


SORDE RO 


BOMBAY HIGH COURT 
Criminal Revision Application No, 362 
of 1939 ; 
December 6, 1939 
BEAUMONT, C. J. AND SeN, J. >, 
_ASGARALLI MAHAMMEDALLI. 
HERALWALA— Acovsep 
versus 
. EMPEROR—Opposits Party . 
Bombay Prevention of Gambling Act (IV of 1887), 
8 6—Powers, arising under s. 6 are outside Bombay 
District Police Act ‘(IV of 1890)—Powers under, if 
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can be conferred on Additional Superintendent of 
Police by Provincial Government—Issue of warrant 
by such oficer—Legality—S. 17, Bombay General 
Clauses Act (I of 1904), if applies to such case, ' 

Section 6, Bom. District Police Act, does not 
confer onthe Prov. Govt. the right to confer on 
the Additional Superintendent of Police powers 
arising outside the Bom. District Police Act, and 
the powers arising unders. 6, Bom. Prev. of Gam. 
Act are outside the Bom. District Police Act. The 
words “ specially empowered by Govt. in this be- 
half" in s. 6, Bom. Prev. of Gam. Act only gover 
the Assistant or Deputy’ Superintendent of Police. 
So that a Magistrate of the First Classor a District 
Superintendent of Police can exercise the power 
without any special authority from Govt. ; butthere 
is nothing said about an Additional Superintendent 
of Police. Although the Additional District Superin- 
tendent of Police is carrying out all the powers 
ander the Bom. District Police Act, of a District 
Superintendent of Police, he is not in fact a District 
Superintendent of Police, and he cannot be given 
power to iesue a warrant under s, 6. Section 17, 
Bom. General Clauses Act, 1904, does not apply to 
this case at all. 

Hence the Additional Superintendent of Police, 
Panch Mahals District, has no power to authorize the 
issue of a search warrant under s. 6, and where the 
conviction turns upon the presumption arising under 
S. 7 on a search under s. 6, the conviction must be 
set aside, as the presumption does not arise. 


Or, R. A. against the conviction and 
sentence passed by the Sessions Judge, 
Broach and Panch Mahals, 


Mr. I. I. Chundrigar, for the Accused. 


Mr. R. A. Jahagirdar, Govt, Pleader, for 
the Crown. 


Beaumont, J.—This is an application in 
revision against the conviction of the appli- 
cant under s. 4. Bom. Prev. of Gam, 
Act of 1887. The applicant was convicted 
by the Resident Magistrate, First Olass, 
Godbra, and the question of law which arises 
is whether a special warrant can be issued 
under s. 6, Gam. Act, by the Additional 
Superintendent of Police’ of Broach and 
Panch Mahals. The positon of such Addi- 
tional Superintendent of Police is this, 
Originally Broach and Panch Mahals were 
separate revenue districts, but in 1933 they 
were amalgamated. But, as appears from 
the Govt. Resolotion of January 3, 1934, it 
was, not considered advisable to amalgamate 
the two Police charges, and accordingly 
it was provided that the Panch Mahalg 
shculd be retained as a separate Police 
charge under the control of an Additional 
Police Superintendent; and that- position 
is still maintained, 

Now an Additicnal Saperintendent of 
Police can be appointed by Govt. under the 
Bom. District Police Act of 1890, s. 6, as 
amended by an Act of 1920. Section 6 ag 
amended provides that a Prov.-Govt. may 


460: 


appcint for each district a Superintendent, 
an Additional Superintendent and such 
Assistant and:.Deputy Superintendents of. 
Police as it may think fit; and an Additional 
Superintendent of Police may, by a general: 
or special order. of Govt, be empowered to. 
exercise and perform in the district for 
which he is appointed or in any part thereof, 
all: or any of the powers and duties: under- 
this-Act of a- Superintendent of Police. I 
presume that the Additional Superintendent 
of Police. of Broach and Panch Mahals has 
been given by Govt. all the powers and 
duties of a Superintendent of Police under 
the Bom.. District Police Act in respect 
of the District of Panch Mabals, but s.-6,. 
Bom. District Police Act does not confer on 
the Prov. Govt. the right to confer on the 
Additional Superintendent of’ Police powers. 
arising outside the Bom. District Police. 
Act, and the „powers: arising under 8: 6, 
Bom: Prev. of Gam, Act arè outside-the 
Bom; District’ Police Act The provisions 
of 8. 6, Gam. Act, are these:—- ç 

“Tt shall be lawful for a Police.Officer .elsewhere. 
(than in the City of Bombay) not below the rank 
of: a.Sub-Inspector of Police authorized by special 
warrant issued in each case by a Magistrate of the. 
First Class or a District Superintendent of Police 
or by an Assiatant or Deputy Superintendent of 
Police specially empowered by. Govt. in this. behalf,” 

{ think the words “specially empowered 
by Govt. in this behalf’ caly cover the 
Assistant or Deputy Superintendent of Police. 
The repetition of the word ‘ by” seems to 
indicate that, So that a Magistrate of the 
First Olass or a District Superintendent of 
Police. can exercise the power with out 
any -apecial authourity from Govt; but 
there -is ncthing said about an Additional 
Superintendent of Police. Although the 
Additional District Superintendent of Police 
is carrying. out all the powers under the 
Bom. District Police Act, in respect of 
Panch Mahals of a District Superintendent 
of Police, he is not in fact a District Superin- 
tendent of Police, and he cannot b- given 
power to issue a warrant under s. 6, Bom, 
Prev. of Gam Act. The Jearaed Govt. 
Pleader seeks to get out of the difficulty 


by relying ons. :17, Bom. General Olauses ` 


Act, 1904, which is. somewhat obscurely 
worded, but provides tŁat for the purpose 
of indicating the application of a lar to every 
person or number of . persons for the time 
being executing tte functions of an office, it 
is sufficient to mention the official title of the 
officer at present executing the functions, 
Well, the officer at present exercising the 
functions is the Additional Superintendent of 
Police, but.the only. officer mentioned in the. 
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section is the District Superintendent of 
Police. Therefore, it seems to me clear that 
5. 17, Bom. General Clauses Act, 1904, does: 
not apply to this case at all. The difficulty. 
which. has arisen is no doubt purely technical 
but, in my opinion, the Additional Superin-: 
tendent of Police, Panch Mahals District, 
has no power to authorize the issue of a: 
Search warrant under s. 6, Bom. Prev,. of 
Gam. Act; and as the conviction in this 
case turned upon ths presumption aris» 
ing under s. 7, Gam. Act on a search. 
under s. 6, the conviction must be set 
aside, as tte presumption does not arise, 
The fine, if paid, to be repaid. 


sen, J.—I agree. 


_D. Order set aside. — 
RANGOON HIGH COURT 
Second Appeal No. 293 of 1938. 
February 28, 1939 
Maoknry, J. 
S. L. S. K. R. CHRTTYAR F rem sy Acent 
M, PITCHAY—Appeutant 
Versus 
FAROK AHMED—Responpsnt | 
Co-sharera—Mortgage by one co-heir of his own 
share as well as that of others without their consent— 
Suit by mortgagee— Appointment of Receiver—Rights 
of enjoyment of other co-heirs, if prejudiced—-Suit by- 
other co-heire for declaration of rights as co-owners 
—Whether must seek remedy against Receiver— Mort: 
gagee’s claim in such suit for charge on their shares — 





. 


Relevancy: i 

The possession of one co-heir is possession not only- 
for himself but also for other co-heirs. The fact. that-he- 
had without their consent, purported to mortgage not 
only his own share but also theirs is not'in itself an’ 
indication that his possession had become-adverse to. 
theirs. The mere fact that a Receiver was appointed’ 
in the mortgage suitbrought by the mortgagee 
against the mortgagor co-heir would not prejudice, 
them inthe. enjoyment of their right they being per- 
sons with paramount rights, not partiesto the action 
and actually in possession of those rights, Evelyn v, 
Lewys (1), relied on. 

In asuit for the declaration of their rights as co- 
owners, they need not seek any remedy againat the 
Receiver. The claim of the mortgagee in such a suit 
that he had a charge on ‘their property which they 
must redeem is entirely irrelevant. The co-heirs 
need not ask for the farther relief of partition. 85 
Ind. Cas. 8 (2), relied on. 

S. A. against the decree of the District 
Court Insein, in O. R. A. No. 5 of 1938.. 

Mr. P. K. Basu, for the Appellant. ` 


Mr, Dingali, fcr the Resp -ndent. 


Judgment.—The facts“ of the case are 
set ont in the judgment of the lower Ap- 
pellate Court. It cannot be disputed that 
the pessession of Sidig Ahmed of this pros 
perty was: possession only for: himself but 
aiso for his co-heirs. The fact that he had 
without their consent,’ purported to morte- 
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gage not only his own share but also theirs 
is not in itself an indication bhat his pose 
session had become adverse to theirs; they 
had apparently received no notice of the 
mortgage, By purporting to mortgage their 
share Sidiq Ahmed ‘did ‘not necessarily 
declare that in his view they no longer had 
any interest in the property; his conduct 
might mean no more than that he desired 
to také advantage of his mortgagee’s 
ignorance of the fact that they were co 
heirs. When a Receiver was appointed in 
ihe mortgage suit brought by the appellant 
against. Sidig Atmed that appointment 
could not prejudice them in the enjoyment 
of their right they being persons with 
paramount rights, not parties to the action 
and actually -in possession of those rights: 
see Evelyn v. Lewys (i). In a suit for the 
declaration of their rights as co-ownerse 
they need seek no remedy against the 
Receiver, and they did not in fact ask for 
any remedy against him. The persoa who 
was impugning their title was the appel- 
lant who was seeking to bring their pro- 
perty to sale after obtaining a mortgage 
decree against Sidiq Ahmed. At the time 
they filed their suit the sale had not taken 
place. The suit was filed on February 
27, 1936, and the sale took place on 
February 29, 1936. In the suit for the 
declaration cf their title the appellant not 
only denied the title of the respondents 


but further -alleged that even if they were- 


part owners of the property he had a charge 


on their property which they must redeem, 


‘ow 


This allegation was denied by the plaintiffs - 


and the trial Court was at some pains to 
decide the matter. Of course such a matter 
was entirely irrelevant to the suit, and it 
was unfortunate that the trial Covrt whilst 
finding that the plaintiffs respondents were 
owners of a certain share of this property, 
should have refused to grant them a decree 
because they would not admit the charge 
claimed by the defendant-appellant, It has 
beenurged on behalf of the appellant that 
the suit was in reality a suit under O. XXI, 
r. 103, Civil P.O, This is quite an unten- 
able argument. At the time the suit was 
filed there had been nothing in the nature 
of a sale and the plaintiff had nut been 
ousted from possession. It has been sug- 
gested that tle respondents ought to have 
asked for the furtker relief of partition. 
It is however not apparent why it 
is necessary tothem to ask for this further 
reliel.. At the stage at which matters stil] 


stocd at the time they filed their suit, there 
~ GL) (1844) 3 Hare 442;64 R R 381, tk 


was no reason why they. should not be 
content to remain In joint possession of the 
property with Sidiq Ahmed: see also Joy 
Narayan Sen v. Srikantha Roy (2). 

This appeal is dismissed with costs, Ade 
vocate’s fee five gold moturs. (Leave to 
appeal under cl, 13 of the Letters Patent 
was refused as no important point was ine 
volved.) 

8 Appeal dismissed. 


(2) 26 O W N 206; 65 Ind, Oas. &;,A I R 1922 Oal. 
8 33 O LJ 592, ; 


SIND JUDICIAL COMMIS- 
SIONER’'S COURT. . 
Reference No. 24 of 1937 
May 30, 1939 
Davis, J. C. anD TYABJI, J. 
COMMISSIONER or INCOME-TAX, 
BOMBAY PRESIDENCY, SIND 4Np ADEN 
—APPLIOANT 
V2TSUs 
KARAOHIT (INDIAN MERCHANTS 
ASSOCIATION —Assessgzs— - 
- OPpPongnts 
Income Tax Act (XI of 1922), s. 10—Asgociation 
for advancing and protecting business interests of 


membera—Running 0f Produce Exchange Department 
and charging of fees from members for 


) 8 services 
rendered—Whether doing business within meaning 
of s,10—Saving from payments by members, if 


profit or gain. : 

Where an Association is an Association for the 
purpose of advancing and protecting the businesg 
and trading interesta ot its members thera is on 


. certain mutuality between the Association and its 


members, The basis of mutuality isnot destroyed 
because one of the objects of the Association is to 
further not only the particular interests of its mem- 
bers but oftrade and commerce outside the particular 
city, where the Association is formed, Hence the 
activities of the Association in maintaining and 
running the Produce Exchange Department and 
charging fees for the various services rendered by 
it to its members donot amount to doing business 
within the meaning of s. 10, Income Tax Act, Such 
a case does not fall outside that class of cases where 
a number of individuals for the common good 
combine to provide by common sacrifices a common 
organization to do for them more efficiently ag a 
body .what they could do individually but less 
efficiently for themselves and the fact that from the 
payments made by the members themselves there is 
a’ surplus or saving upon the year's working, doeg 
not constitute that surplus or saving a profit or 
gain. 185 Ind. Cas, 323 (1) and Thomas v. Richard 
Evans and Co. Ltd. (3) relied on. Liverpool Corn 
Trade Association Lid. v. Monks (2), Carlisie and 
Silotkh Golf Club v. Smith (4) and National 
Association of Local Government Oficera v, Watkina 
(5), distinguished. 


Mr. Pariabrat D, Punwani, 
General, for the Applicant. 

Mr. Kimatrat Bhojraj, for the Oppo- 
mente, ~ ~  ) | 


Ad vocate- 


a 


- 
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Devis, J.C.—Four questions are refer- 
red to us under s, 66 (2), Income Tax Act, 
by the Commissioner of Income-tax, 
Bombay and Sind, in connection with the 
assessment of the Karachi Indian Mer- 
chants’ Association, They are as follows: 
. “(L) Whether the Assistant Commissioner correctly 
held that the activities of the Association in main- 
taining and running the Produce Exchange Depart- 
ment and charging fees for the various services 
rendered by it to ite members amounted to doing 
business: within the meaning ofs. 10 of the 


Act. : 

(2) Whether the amount of Rs. 16,233 realised 
by the Association by charging a fee of annas eight 
per each tender of 25 tons under bye-law 36 
‘was profits or gain from business on which tax 
was payable uuderthe above section or any other 
section of the Act. 

(3) Whether the amount of Rs. 13,686 derived by 
.sale-of samples for qualitative analysis under bye- 
laws 45 et seg. in connection with the above 
Department conetituted profit or gaing on which tax 
was payable under the said s. 10 or any other gection 
ofthe Act. l 
' (4) Whether the amount of Rs, 3,625 levied by the 
Association from its members by way of penalty 
for trading...in contravention of its rules and 
regulations constituted profit or gains on which 
tax was payable under s.10 or any other section of 
the Act.” oa 
_ ‘The case falls to be decided on much the 
same lines as the case in Ref. No. 34 of 1937 
[Commissioner of Income-tax,Sind and Balu- 
chistanv.Karachi Chamber of Commerce (1)] 
which I have just dealt. The Association is an 
Association forthe purpose of advancing 
and protecting the business and trading 
interests of ite members. That there isa 
certain mutuality between the Association 


and its members appears admitted. by- 


the learned: Commissioner himself for the 
subscriptions have been’ found not liable 
to taxation, “The argument therefore that 
the basis of mutuality isdestroyed because 
one of the objects of the Association is to 
further not only toe particular interests of 
its members but of trade and commerce 
outsidé Karachi appears to have little 
weight, The primary . purpose of the Asso- 
ciation is to protect and further the ine 
terésts of its own members and in further- 
ing trade interests outside. Karachi the 
Association is furthering the interests of 
its members. 

“ For the purpose of advancing the inter- 
ests of its members, the Association has 
established a clearing house and for those 
specialiy interested in the grain trade it 
Has’ established a produce exchange 


department, and this clearing house and 


this department are financed by the fees 
paid by the members who utilize its 


Mo A'I R1939 Bind 308; 185 Ind. Oas. 323: 12 RS. 
i i i. + r 


services. One’ item, which is the subject: 
of dispute, Rs. 16,233, is derived froma 
fee of annas eight per tender of 25 tons 
charged from members by the clearing 
house on delivery orders; the second item’ 
of Rs, 13,686 is derived from the sale’ of 
samples: tendered against: the delivery 
contracts which members must submit for 
analysis to the clearing house, but it 
appears to me that no distinction can be 
drawn between the samples, the property 
of the members or their money value, when- 
as matter of mutual convenience and 
agreement these samples are sold. The 
third item isa sum of Rs. 3,620 derived’ 
from penalties for trading in contravention 
of the rules and regulations of the Associa* 
tion, and which appear to me to be merely 
adomestic matter between the members- 
and the Association and to go into the 
coffers of the Association as the property of 
themembers. This case is not complicated 
by services to the public as in Ref. No. 34 of 
1937 [Commissioner of Income-tax, Sind and 
Baluchistan v.Karacht Chamber of Commerce 
(1)]. Rs. 5 were recovered from a non-memes 
ber and one other- small amount from’ 
another -non-‘member, but those two’ 
payments are too trivial to affect the 
case, a 
The Association has no share-holders, 
no share capital and no dividends canbe 
declared. It is this that distinguishes it 
from the case in Liverpool Corn Trade 
Association Lid, Y. Monks (2). The “Associa- 
tion” means the Karachi Indian Merchants’ 
Association incorporated under s. 26, 
Indian Oompanies Act, and consists of 
those Indian dealers, merchants, manu- 
facturers, firms and so on, reférred to- in 
Art. 4 of the Articles of Association. The | 
incorporated body, the legal entity and 
the members of the Association are, there- 
fore, identical. The Association does 
business only for its members, and is 
paid by them in proportion to the services 
rendered. Itis difficult to see then how 
this case falls outside that class of cases 
where a number of individuals for the 
common good combine to provide by com- 
mon sacrifices a common organization to 
do forthem more efficiently as a body 
what they could - do individually but less 
efficiently for themselves: see -Thomas 
v. Richard Evans and Co., Ltd. (3), and the 
fact that from the payments made by the 
members themselves there is a surplus 

(2) (1926) 2 K B 110:.95 LJK B519; 134-L. T 
756; 10 Tax Cas. 442; 42 T L R 393, 

(3) (1927) 1 K B-33; 95 L JE B 990; 135 L T 673; 
42 T LR 703, OE eg ae E a Yee 
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or saving upon the year’s working, does 
not appear to me to constitute that surplus 
or saving a profit or gain, and if it is not 
@ profit or gain, then it appears to me-to 
matter not whether the common purpose 
of the associaticn is the furtherance of 
trade or art or sport. Whether a surplus 
or saving is a profit or gain’ doeg not 
depend upon the objects of the association, 
but upon the-origin of this surplus or 
saving, upon the existence of a common 
endeavour and a common fund. It is the 
principle of self-Lelp in practice, 

We have not had referred to us any 
question of brokers’ fees nor any question 
of interest upon members’ deposits, but we 
think this case can be clearly distinguished 
from the case -in Lirerpool Corn Trade 
Association Ltd.v. Monks (2) where there - 
wasa separate legal entity, a capital of 
Rs, 60,000 and where even the subscription 
of its members were taxable as income; 
and is akin to the two cases in Carlisle 
and Siloth Golf Club v. Smith (4) and 
National Association of Local Govt: 
Officers v. Watkins (5). It is true that in 
that case Finlay, J., (as he then was) re- 
marked at the outset of the case that the 
Association was unincorporated and that 
that was a matter of fundamental importe 
ance, but it does not follow that the 
learned Judge would have come to the same 
conclusion in & case where the individual 
members ‘of the Association as such utilize 
the services of their own organisation ‘for 
which they themselves pay and which‘-as 
an association they themselves provide, 
For these reasons, and for the reasons,more 
fully set outin Ref. No. 34 of 1937 [Commis- 
sioner of Income-tax Sind and Baluchistan 
va Karachi Chamber of Commerce (1)],_ I 
would answer all four questions referred to 
us in the negative. The assessee is entitled 
to the costs, including the fee of Re. 100. 

. Tyabji, J—I concur. . 
Answered in negative. 


- . 
- (4) (1912)2 K B 177; 81 LJK B581. 


` (5) d934)18 T O 499. 





RANGOON HIGH COURT 
Oriminal Revision Application No. 302eB 
.. of 1939 
September 20, 1939 
Mosz ty, J. 
U PIKE—Apeticant 
: VErsus 
MA KHIN THEIN—Opposits PARTY 
_ Penal Code (Act XLV of 1880), s. 500—Defama- 
tion—Complaint against Pleader—Presumption—No 
defamation unless remark ts made wantonly or from 
malicious or private motive, i 
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The Oourt should presume, when 4 complaint is 
made against a legal practitioner for defamation, 
that the remark was made on instructions and in 
good faith, and there can be no defamation unless 
the circumstances show that the remark was made 
wantonly, or from a-malicious or priyate motive, 
92 Ina. Oas. 737 (1), relied on, 


Mr, E Maung, (1), for the Applicant. 

Order..—The applicant in revision, U 
Pike, a..Lower Grade Pleader, has been 
charged with defamation in the Court of 
the Sub Divisional Magistrate, Nyaunglebin. 
The person who complained of Leing de- 


famed, Ma Kbin Thein, first brought a case 


against Ma E Khin and others of abuse 
under s. $04, I. P. O., (Criminal Summary 
Trial No. 44 of 1939 of the First Additional 
Magistrate, Daiku). Her complaint there 
was that Ma E Khin in a quarrel called 


her, first, a nuisance, and then:a prostitute, 


In the course of that case Ma E Khin’s 
Pleader, U Pike, cross-examined Ma Khin 
Thein and asked her, tirst, whether she 
was a spinster and whea she said “Yes,” 
again asked herif she did not before have 
a husband (min lin yabude ‘mahoak la). 
The Burmese words used may connote a 
secret intrigue with a man as well as a 
regularized cohabitation, and I think, would 
normally be understood as an innuendo, It 
is admitted in Ma Khin Thein’s cwn 
complaint, and again in her evidence, that 
U Pike had received instructions to this 
effect from his client, Ma E Knhin, and 
Ma E Khin herself, who was a coraccused 
(discharged), accused of instigating the 
alleged defamation, said in her examination 
that she had given this instruction to her 
Pleader, though she said that she had not 
instructed him to put the question. Ags 
was said in the case referred to by the 
Magistrate, McDonnell v, Emperor (1) 
(bottom of pp. 530 and 533) by both the 
learned Judges who heard that case, the 
Court should presume, when a complaint 
is made against a legal practitioner for 
defamation, that the remark was made 
on instructions and in good faith, (the 
instructions admittedly were given here 
and that there can be no defamation unless 


the circumstances showed that the remark 


was made wantonly, or from a malicious 
or private motive. There is nothing to show 
that that is the case here. Tne evidence 
goes to show that the question was asked 
merely on instructions given. I[t will there 
fore be ordered in revision that the charge 
against the applicant, U Pike, of defamation 
be quashed. 
8. Revision allowed. 


(1) 3 R 524; 92 Ind. Oas. 737; AI R 192 
345; 27 Or, LJ 32 ` : 5 Rong, 


2464 


+ | sBOMBAY HIGH COURT” 
-- -Oriminal Revision Application No. 352 of 


Do, Decem ber:6, 1939 
. Braumont. O.-J, AND San, J,- 
SONAPPA SHINA SHETTY —Acocuszp 
No. 2—APPLICANT ar 
i versus 
EMPEROR—Opposits PARTY 
Penal Code (Act XLV of 1860), s8. 107, 111— 
“Abetment” includes conspiracy and aiding—A and B 
conspiring to assault O—B inflicting grievous hurt on 
O's companion during assault and” without any in- 
stigation from A—A, if liable under s. 111, for causing 
gréevous hurt to O's companion. 
-The definition of abetment ins. 107, L P. O., in- 
cludes not merely instigation, whichis the normal 
form of abetment, but also conspiracy and siding, and 
those three forms of abetment are dealt within the 
proviso to's, 111, 


Where an act is abetted, and the abetment takes 


‘the form of instigation of an act, and a different act 
is done, that different act must be a probable con- 


sequence, and committed under the influence of the 
instigation; and where the abetment takes the form 


of aiding or a conspiracy, the different act must be 
& probable consequence and also withthe aid orin 
pursuance of the conspiracy. To make the accused 
liable under s. 111, the Orown must show, not only 
that the assault on the complainant was a probable 


consequence of the conspiracy to assault the com- 
plainant but also that it was done in pursuance of 


that conspiracy. 


-° Where A and B conspire ‘to assault C and during 
the assault B without instigation from A stabs O's 


companion who comes fo his rescue, and inflicts 
grievous hurt, A is not liable under s., 111 as the 
stabbing cannot be said to be in pursuance of the 
conspiracy to assault C.. © 


Cr. R. Ap. against the conviction’ and 
sentence recorded by the Presidency Magis- 


trate, Fourth Court, Bombay. 


Messrs. G. C. O'Gorman and G. K. Gadgil, 


for the Accused, 
‘Mr. R; A, Jahagirdar, Govt, Pleader, for 
the Crown. 

Beaumont. C.J.—This is a revision ap- 
plication against the accused’s conviction 
by the Presidency Magistrate, Fourth Court, 
under ss. 326 and 109 read with s. Ill, 
I, P.O. The case raises a question on the 
construction öf s: 111, The facts are that 
the’ present applicant and two others con- 
sidered that they had amoral claim ona 
man named Ichhanna to extract Rs. 10 from 
bim, and they were proceeding to éxtract 
those- ten rupees by force. The present 
applicant and aman named Shanta beat 
Ichhanna with their fists, and another man 
named Sunderrao- threatened him with g 
kuife. Thereupon Ichhanna’s companion, the 
complainant, intervened, and Sunderrao 
with his knife stabbed him onthe ear and 
inflicted grievous hurt. Sunderrao has been 
convicted, and the question is whether the 
‘present applicant is guilty of that jassault 
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on the complainant by virtue of s. 11}, 
I. P. O. S. 141 provides that when an act is 
abetted and a different act is done, the 
abettor is liable for the act done in the 
same manner and to the same extent asif 
hehad directly abetted it, Then there isa ` 
proviso in these terms: 

“Provided the act done wasa probable consequence 
of the abetment, and was committed - under the 
influence of the instigation, or with the aid or- in 
pursuance of the conspiracy which constituted the 


= 


abetment,”’ ee 
It is to be observed that the definition of 
abetment ins, 107, I. P. O., includes not 
merely instigation, which is the normal 
form of abetment, but also conspiracy and 
aiding, and those three forms of abetment 
are dealt with in the proviso to.s.111.. The 
section comes to -this.. Where an act is 
abetted, and the abetment. takes the form 
of instigation of an act, and. a different 
act is done, that different. act must be.a 
probable consequence, and committed under 
the influence of the instigation; and where 
the abetment takes) the form of.aiding ora 
conspiracy, the different act’ must be a 
probable consequence and also with the- 
aid or in pursuance of the conspiracy. The 
present applicant certainly did not instigate 
Sunderrao to stab the complainant,. nor did 
he aid in such stabbing; bit there was no 
doubt a conspiracy to assault Ichhanna. If 
the present applicant is to be liable under. 
s. 111, the Crown must show, not.omly that 
the assault on the complainant -was proe | 
bable consequence of the consosiracy to . 
assault Ichhanna but also that it was done 
in pursuance of that conspiracy. Ido not 
see how it can be said that the stabbing of 
the complainant was in pursuance of the 
assault. Ichnanna. -The 
learned Magistrate did not discuss the 
words “in pursuance of the conspiracy.” 
He only discussed the questicn whether the. 
stabbing of:the complainant was a probable 
consequence of the assault upon Ichhanna, 
and be considered that it was. I am not 
sure that I should agree with. that -view; 
but, in any case; assuming that it was ‘a 
probable consequence, [am unable to see 
how it can be said that the stabbing of the 
complainant was in pursuance, of the: con- 
spiracy to assault Ichhanna.In my opinion, 
the present applicant was not liable to be 
convicted under s. 1}1, 1.. P. ©. The ap- 
plication therefore must,be. allowed. Bail 
bond cancelled. Fine, if paid, to` be . 
repaid. : 
_Sen,J—lTagree.. 0 ° ». >> 7 


, 


(De. |" Application allowed, ; ” 
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LAHORE HIGH COURT 
Second Appeal No. 930.of 1938 
May 8, 1939 
Baring, J. 
LABH SINGH AND ANOTHBR—-PLAINTIEP3 . 
—APPBLLANTS 


- Versus 
Sardar GURBAKHSH SINGH AND ANOTHER 
' .  —DEPENDANT3S— RASPON DENTS. 
Custom—Question of ` fact—Proof of—Custom 
(Punjab)—Onus— Kalals of village Dewatwal in 
District Ludhiana, held donot follow custom in 
matters of alienation of ancestral property. 
Custom is not a matter of inference but of fact. 
A custom to be legal must be proved to have 
been in existence for atime preceding the memory 


7 


of.man. 169 Ind. Oas. $09 (5); relied on. 

“Phe burden of proof always lies on the party 
sileging a custom and the burden is all the more 
heavy where the tribe towhich that party belongs 
does not usually depend on agriculture but follow 
& Variéty of occupations, 175 Ind. Oas: 87 (4), relied 


on,- : 
— Kalals of village Dewatwal in the Ludhiana 
District, are not primarily an agricultural, tribe and 
are not -governed by custom in the matters of 
alisnation of ancestral property. They have not by 
their association with the agricultural tribes in the 
village since 1841 adopted their customs, The mere 
fact that the Kalals in some other places have 
adoptéd agricultural custom would beno evidence 
to support the contention that Kalalsof Dewatwal 
follow custom. Customs afe apt to vary with the 


local history of a tribe: - 


,§. A. from the ‘decree of the Diatrict 
Judge, Ludhiana, dated April 8, 1938. 


_Mr, Mehr Chand.. Mahajan, for the Appel- 
lants. i i | 
- Mr. Achhru Ram, for the Respondents. 


Judgment.—The plaintiffs sued in this 
case for a declaration that a mortgage of 
18 bighas, lo .biswas and 2 biswansis. of 
ancestral land for Rs, 4,500 made by. their 
- brother, defendant No. 1, in favour of dee 
fendant. No. 2 should not affect their 
reversionary rights. The suit was resisted 
by defendant No. 20n the pleas that the 
parties (who are Kalals of the village 
Dewatwal in the Ludhiana District) were 
governed by. Hindu Law and not by agricul- 
tural custom and secondly that. the aliena» 
tion. was effected. for. valid.-necessity and 
consideration. The trial. Court found the 
igsues in favour of the plaintiffs and decreed 
the, suit, but on appeal the learned Dis- 
trict Judge reversed the findings of the 
trial Court on both the points and dismissed 
the suit. From this decision the present 
appeal has ‘been preferred. The finding 
of the. learned District-Judge ‘on the ques- 
tion of necessity and consideration is one 
of fact., but the finding is challenged on the 
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grounds that the learned District Judge has 


- overlo.ked some of the material evidence 


with respect to the question of necessity 
and consideration and that in any case if 
the parties are agriculturists, the sum of 
Rs. 300 for the purpose of starting a shop 
could not be considered to be a valid 
necessity. I therefore consider it desirable 
to decide the appeal on both the points, I 
shall first take the question of custom. As 
stated above, the parties are Kalals of the 
village Dewatwal in the Ludhiana District. 
As pointed outin Attar Singh v. Sant Singh 
(1) a case relating tu Kalals of the Ludhiana 
District, the Kalals are not primarily an 
agricultural tribe, Although some.of them 
hold lands inthe Ludhiana District, they fol- 
low other occupations also. At one time there 
wasa proposal to include them amongst 
agricultural tribes in the Ludhiana District 
but this proposal was apparently not 
accepted. The customary law of the 
Ludhiana District admittedly does not cone 
tain any record of the customs of this 
tribe and the presumption is that they wore 
not recoguized as a tribe governed by 
custom.at the time when the customary law 
was prepared. 

_ [he trial Court in deciding the is3ue as 
to custom in favour of the'plaintiffs relied 
mainly on the. fact that the Kalals in village 
Ahluwalia have a patit of their own, have a 
share in the shamilat and furnish a lame 
bardar., It has also relied on the fact that 
in some social matters, such as karewa, 
custom was followed. It has been however, 
pointed out in several recent decisions of 
this. Court that custom is not a matter of 
inference but of fact. In the circumstances, 
it seems very doubtful waevher the mere 
fact that the Kalals own a patti in the 
village .Dewatwal would be sufficient to 
raise any presumpiion in favour of custon 
in. the present .case; cf. Ishar Das v, 
Bhagwan. Das (2, at p. 969. The presumpe 
tion in favour of restraint On alivnations of 
ancestral land in village communities was 
based on the-history of such communities 
and .also. on the riwaj-i-ams prepared from 
time to. time with respect to such com- 
munitiesin the Central Punjab :. vide Gujar 
v. Sham Das (3). Inthe present instance, 
as stated above, no riwaj-t-am was prepared 
at all with respect.to the Kalale in the 
Ludhiana District. It. is true toat they 
own. one-third of the village.. But their 


D8 PRIÉ °° OC! : 
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acquisition dates from the year 1841 only. 
Kalals not being primarily an agricultural 
tribe the question therefore is whether they 
have by their association with the agricul- 
tural tribes in the. village since 1841 
adopted their customs. This would be 
purely a question of fact and can only te 
decided on evidence. (After examining 
oral evidence his Lordship concludeg), 
Taking the oral evidence as-a whole I do 
not think. thatit establishes that Kalals of 
Dewatwal are governed by custom in the 
matters of alienation of ancestral property. 

Coming to the documentary evidence, the 
plaintiffs relied on two instances from other 
villages, namely, Shahbpur and Kalal Majra. 
The learned District Judge has pointed out 
that these villages were founded by Kalals 
and were compact village communities. 
Besides, customs are apt to vary with the 
local history of a tribe and the mere fact 
that the Kalals in some other places have 
adopted agricultural custom would be no 
evidence to support the plaintiffs’ claim in 
the present case, In one case from this 
village, Balwant Singh v. Harnam Singh, 
deciaed in the year 1916, it was held that 
Kalals were not governed by custom, In 
a recent case decided. -in the year 1938, 
Bishen. Singh v...Atma Ram, a contrary 
view was taken and it was held that Kalals 
were governed by.custom... The decision of 
the trial Court was affirmed by the District 
Judge. The case of Balwant Singh v. Hare 
nam Singh. was apparently not brought to 
the notice of the Court which decided the 
case. of Bishen Singh v. Atma Ram.. The 
decision in Bishen. Singh v. Atma Ram 
appears to be founded mainly on the fol» 
lowing considerations; (1) that the Kalals 
have a patit of their own; (2) that their 
main cccupation is agriculture; (3) that 
they settled in the village at its foundation; 
(4) that they. have cultivated land ever 
since their settlement; (5) that they hold a 
large area of land in the village in question; 
(6) that they hold share in shamilat; (7) 
that they have their own lambardar ; and 
(>) that custom generally prevails in the 
locality. Ahluwalias of Dewatwal follow 
custom in social matters also. - 

Most of the above points are relevant 
only for ascertaining whether the Kalals of 
_Dewatwal form a homogeneous agricultural 
village community and, if they do, whether 
it ahould be presumed that they are governo- 
ed by custom in the matter of alienation of 
ancestral property. In the present instance 
however we know that Kalals dré not pri- 
marily an agricultural tribe and -although 


LABA SING V. QURJA<ASA SINGA (LAH) 


8710 


they are owners of one patti in Dewatwal 
they acquired land in this village.only in 
1841. So the real question which requires 
decision in this case is, as pointed out - 
above, whether they have adopted agricul 
tural custom in. the maiter of alienation of 
ancestral property owing to their associa- 
tion with members of agricultural tribes 
during the last 100 years or so. The burden 
of proof always lies on the party alleging a 
custom and in this case the burden was all 


the more heavy as Kalals do not usually 


depend on- agriculture but follow a variety 
of occupations: cf. Kishen Singh v, Santi (4). 
Thére was no riwaj-i-am available to the 
plaintiff in this case which could shift the 
onus to the opposite side. The plaintiffs 
could therefore only establish the growth of 
the custom relied upon by them, by-a long 
series of instances, since they acquired land 
in Dewatwal-in 1841. It has. been held in 
Bahadur v. Nihal Kaur (5) that a custom 
to be legal must be proved to. have been 
in existence for a time- preceding . the 
memory of man following the dictum. of 
Blackstone that ‘if any one shows the beginn- 
ing of it, it is no good custom,” If this rule is 
strictly applied, no valid custom, could-pus- 
sibly be held to have come into- existénce 
since 1641. But even if a less strict view of 


. ċustom is taken, as no stich instances of the 


alleged custom from this village-have been 
proved during this period, I feel no hesita- 
tion in holding on the evidence ‘before ‘me 
that the plaintifis have failed to discharge 
the heavy onus of proving custom which 
lay on them. ` 

Ou the above finding it is unnecessary -to 
go into the question of necessity and consi» 
deration but I may mention that I agree 
generally with ‘the finding of the learned 
District Judge on that point also, The sum 
of Rs. 1,700 was due to the plaintiffs them- 
selves on a prior mortgage and this item 
was not disputed. As regards the.balance of 
Rs. 2,c00, Ks. 2,500 were alleged to have 
been borrowed for the marriage of the alie- 
nor, there is evidence on the record to show. 
that the alienor had asked Bishen Singh to 
arrange his betrothal and that he had ace 
tually done so, Bishen Singh has not been 
shown to be not disinterested and there is 
no gocd reason for disbelieving his testi- 
mony. As regards tre balance of Ks. 500 
borroned for starting a shop, the alienor's 
land bad been mortgaged in favour of the 


{0 AT E1938 Lab, 209; 175 Ind. Oas, 875108 L 
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Plaintiff and in the circumstances he may 
have found it necessary to resort to other 
‘occupations to maintain himself. The item 
is & cOmparatively small one and not unrea- 
sonable for the object in view. I therefore 
dismiss the appeal with costs. 


D. Appeal dismissed. 





MADRAS HIGH COURT 
Letters Patent Appeal No. 51 of 1937 
March 31, 1939 
Leacn, O., J. AND SOMAYYA, J. 
_.P. Ru. St, SUBRAMANIA CHETTIAR 
— APPELLANT 


VETSUus 
FELIX JOSEPH SARPRASADAM 
AND OTUBRS— RESPONDENTS. 

Succession Act (XX XIX of 1925), s. 321—Oreditor 
lending money to executor to obtain probate—Money 
ao used—Credttor, if entilled to charge on estate or 
‘to indemnity which executor enjoys. 
. Where a person lends money to the executor for 
obtaining probate and the money is so used, the 
creditor is entitled to stand in the shoes of the 
executor and can be allowed the benefit of the in- 
demnity which the executor enjoys forthe purpose 
of recovering the money from the estate although he 
is not entitled to a charge, 


L. P. A against the judgment of Mr. 
Justice ` Varadachariar, reported in 170 
Ind. Cas. 157. | 


Mr. K. S. Desikan, for the Appellant. 
Messrs. A.V. Narayanaswamy Iyer and 
V. Subramaniam, for the Respondents, 


Leach, ©. J.—Santhanathammal, the 
grandmother of respondents Nos. 1, 2 and 
3, died on August 17, 1928, leaving a will 
by which she bequeathed her properties 
to her grandsons and others. She appointed 
respondent No. 4, who is her daughter-in- 
law and the mother of respondents Nos, 1, 
2 and 3, her executrix. On March 6, 1929; 
respondent No. 4 and her mother, Kani- 
Kkaimari Ammal, who was defendant No. 5 
in the suit out of which this appeal arises, 
‘botrowed from the appellant a sum of 
‘Rs. 1,700 for the purpose of taking out pro- 
bate of the will. A promissory note was 
executed by respondent No. 4 -and her 
mother for this amount and the instrument 
‘Stated the purpose for which the money 
was borrowed. Respondent No.4 executed 
the promissory note in her capacity as exe- 
cutrix and as guardian of her sons. The 
probate was obtained, but respondent No. 4 
failed to repay tothe appellant the money 
which she had borrowed from him for the 
purpose. ‘The consequence was that the 
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appellant: was compelled to file a suit in the 
Oourt' of the District Mansif of Trichino- 
poly for the recovery of the money. The 
defendants to the suit were the respondents 
to this appeal and Kanikaimari Ammal. 
Respondent No, 4 denied that the money 
had been paid to her by the appellant, but 
the District Munsif held that this was une 
true. A personal decree was passed against 
respondent No.4 and her mother, but the 
suit was dismissed as against the estate. 
The appellant appealed to the District 
Judge of Trichinopoly against the finding 
of the District Munsif that the estate 
was not liable. The respondents to this 
appeal were respondents Nos. 1, 2 and 3 
in the present appeal. The appellant howe 
ever did not make respondent No.4 a party, 
The District Judge allowed the appeal, hol- 
ding that the appellant was entitled to a 
charge against the estate. The grandsons 
of the testatrix then appealed to this Court. 
The appeal was heard by Varadachariar, J., 
who restored the decree of the District 
Munsif. Before Varadachariar, J., the 
appellant asked that he be allowed the 
benefit of the indemnity to which the exe- 
cutrix would be entitled in law from the 
estate if it was shown that the money had 
been applied, for purposés necessary for or 
beneficial to the estate. The learnsd Judge 
refused to accept this contention on the 
ground that the pleadings'did not justify a 
decree being passed against the estate. 
The present appeal has been filed against 
the judgment of the learned Judge under 
cl, 15, Letters Patent, a certificate hav- 
ing been granted. The appeal first came 
before us on February 23, and after hearing 
the arguments we were unable to share the 
opinion of Varadachariar, J. ` that the 
plaint was not sufficiently widely drawn 
to allow the appellant to stand in the 
shoes of executrix. The prayer in the plaint 


reads as follows : 

“I therefore pray that the Court may be pleased to 
pass a decree directing defendants Nos.4 and 5 to pay to 
the plaintiff the amount noted hereunder together with 
subsequent interest and cost of this suit, defendant 
No. 4 from out of estate of the deceased Santhanatham- 
mal which she is managing as executrix and which 
belongs to defendants Nos, l to 3, and defendants 
Nos. 4 and 5 personally,” 


In our opinion there is here a claim for 
a decree against the estate as well ag 
against respondent No. 4 and her mother. 
The plaint was wriiten in Tamil -and the 
words used may not be as precise as the 
words which an expert draughtsman in Kage 
lish would use, but we consider that they were 
sufficiently precise for the purpose. “In 
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. these circumstances, we thought it proper 
to make the executrix a respondent in 
the. appeal, In accordance with our direc- 
tion she was served with notice of th’s 
appeal and became respondent No.4, Tha 
judgment of Varadachariar, J., shows that 
he would have adopted this cource himself 
had he considered that the plaint was suffi- 
ciently widely drawn to permit of an order 
being made against the estate. The case 
comes on for hearing with respondent 
No. 4 before us. i 

We agree with the opinion of Varada- 
chariar, J., that the District Judge was 
wrong in holding that the appellant was 
entitled to a charge; but we consider that he 

18 entitled to stand in the shoes of the 
executrix, for the purpose of recovering the 
money from the estate. Section 321, 
Succession Act, 1925, provides that the 
expenses of obtaining probate shall be paid 
next after the funeral expenses and death- 
bed charges. Mr. Subramaniam on behalf 
of ‘respondent No, 4 has contended that 
no order should be passed allowing the 
appellant to standin her shoes as the exe- 
cutrix. Why his client has adopted this 
attitude is not far to seek. She is a woman 
and although she has been held personally 
liable it will be difficult if not impossible 
to execute a personal decree against her. 
She borrowed the money from the appellant 
for obtaining probate, and for her to say 
that the appellant should not be allowed 
the benefit of the indemnity which she her- 
self enjoys is dishonest, The appellant has 
provided the money for a necessary purpose 
and she utilized it for that purpose. It is 
not disputed that in a proper-case a creditor 
can stand in the shoes of an executor and. be 
given his remedy against the estate. This 
18 a proper case which the appellant 
should be allowed to stand in the shoes 
of thé executrix, and we will allow the 
appeal to this extent, The case will be 
remanded to the trial Court for inquiry-as 
to what rights.respondent No. 4 has against 
the estate in respect of the sum of money 
borrowed for obtaining the probate. The 
trial’ Court will draw up a fresh decree 
based on its findings in. the. inquiry arrived 
at in the light of this judgment. It will not 
be open to any of the respondents to cons 
tend that the money was not borrowed from 
thé appellant for the purpose of obtaining 
probate, or to contend that this was nota 
necessary purpose, There are findings, and 
‘hey are conclusive, that the money was 
borrowed by respondent Ne. 4 from the 
appellant for the purpose of obtaining 
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probate, and that it was borrowed for a 
proper purpose. Tne inquiry will there- 
fore proceed on this basis, The decree 
against respondent No. 4 and defendant 
No. 5 will stand in so far as they are per- 
sonally concerned. 

Before Varadachariar, J., respondents 
Nos. 1, 2.and 3, contended that if the estate 
was to be made liable the rate of interest 
mentioned in the promissory note was exces 
sive. In view of the decision of the learn- 
ed Judge cn the other questions arising 
in the case which led to the restoration of 
the decree of the District Munsif it was 
not necessary to go into this question. It 
has been agreed by the parties that the 
question of the rate of interest so far as 
the estate is concerned shall be decided 
by the District Munsif on remand. As the 
appellant did’ not make. respondent No. 4 
a party ia his appeal to the District Judge, 
and failed to make her a party -in this 
Court we make no order as to costs, either 
ia this Court or inthe District Court. The 
memorandum of objections will be dismise 
sed. but there will be nojorder as to costs. 


N.-D. Case remanded, 


' ALLAHABAD HIGH COURT 
Second Appeal No. 126 of 1937 
September 15, 1939 
BENNET AND VARMA, JJ. 
HARDWARI MAL HARNATH DAS Fiem 

— PLAINTIFF—APPBLLANT l 


versus 
MUNICIPAL BOARD, DEHRA DUN— - 
DEFENDANT — RESPONDENT 

U. P. Municipalities Act (II of 1916), ss. 128 (1) 
(xiii), 296—Rules under s. 296, for Dehra Dun 
Municipality, r. 1 (a)—Goods received by consignee 
and brought into Municipal limits—Whether im- 
ported. 

The word ‘import’ literally means ‘carried into’ or 
‘brought into,’ When goods are received by a con- 
signees and are brought by him into the municipal 
limits, he imports them within the meaning of the 
U. P. Municipalities Act and of the Rules framed 
under the Act. The words “imported or brought 
into "cannot be so interpreted as to mean that only 
those goods can be said to have been imported . or 
brought into the municipal limits of a town which 
are either kept, consumed or sold by the consignes 


of the goods within those municipal limits, 148 
Ind. Oas, 603 (1) and 160 Ind. Cas, 862 (2), distin- 
guished. i 


S. A. from a decision of the Sub-Judge 
Dehra Dun, dated September 8, 1936. 


Mr. B. Mukherji, for the Appellant. _ 
Messrs, N. P. Asthana and Vishwa Mitra, 
for the Respondent. 
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Varma, J.—This is a plaintiffs appeal 
and arises out of a suit brought by him 
for a declaration that tbe defendant, the 
‘Municipal Board of Dehra Dun, had no 
authority to levy “terminal tax or octroi” 
on such goods of the plaintiff as were 
' received by him at the railway station of 
Dehra Dun and were then taken by him 
to his shop at Rajpur which is beyond the 
municipal limits of Dehra Dun, and were 
neither “kept nor sold” within the munici- 
pal limits of Dehra Dun for a perpetual 
injunction restraining the defendant from 
levying such a tax on the goods mentioned 
above and the recovery of a sum of 
Rs, 86-0-6 which the Municipal Board had 
realized from the plaintiff between 
March 28 and August 9, 1933, as terminal 
tax on such goods. Both the Courts below 
have agreed in dismissing the suit, 

Section 128 (1), el. (xiti), U. P. Municipa- 
lities Act (II of 1916) provides that, subject 
toany general rules or special. orders of 
the Local Govt. in this behalf a municipa: 
lity may impose ‘a tax on goods imported 
into.. . any municipality ....° Under 
the powers conferred on them by s. 290 of 
the Act, the Local Govt. have framed 
“Rules for the assessment and collection 
of terminal tax in the Dehra Dun Munici- 
pality.” The word ‘import’ is defined in 
r 1 (a) thus: “‘Import’ shall mean the 
bringing of goods into the terminal tax 
` limits from outside those limits,” and in 
subsr. (b) ‘importer’ is defined as meaning 
“the person in whose name the railway document 
is made out and shall include the person in posses- 
sion of the goods on which the tax is leviable.” 

Sub-rule (c) provides that 
“terminal tax shall mean the tax imposed under 


g 128 (1) (xiii) U. P. Municipalities Act, 1916, 
(U. P. Act, IT of 1916,)...... ý 


By r. 3 it is provided that, subject to 
certain exemptions with which we are 
not concerned in tbis case, terminal tax 
shall be payable on all goods of the 
description mentioned in the annexed 
schedule, and at the rates specified therein. 
It is further provided in this sub-rule that 
when such goods are imported within the 
terminal tax limits of the municipality the 
tax due shall be paid to the railway autho. 
rities who shall furnish the importer with 
a receipt for the, amount of the tax paid. 
There ig a note appended to this Rule 
which provides that 
“no tax shall be levied on goods booked through 


the railway agency to Mussorie, Rajpur and Ohak- 
rata or reepooked to any other station.” 


In the schedule annexed to these Rules, 
para. l| readsthus _ 
“A tax on goods brought within municipal limits 
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when conveyed to Dehra Dun municipality on 


consignment to that place by rail to be levied at 
the rates shown in Sch, ‘A’ below.” 


It has been held by the Oourts below 
that the plaintiff is not entitled to 
the declaration sought for the simple 
reason that on a correct interpretation of 
the law the Municipal Board are authorized 
and entitled to levy the tax complained of, 
They have further held that no refund can 
be allowed. The goods in question are 
taken from the railway station into the 
municipal limits of Dehra Dun on their 
way to Rajpur. Learned Oounsel for 
the appellant has argued that goods 
which the defendant receives at the railway 
station of Dehra Dun and subsequently 
despatches to Rajpur cannot be said to be 
“imported or brought into” the municipal 
limits of Dehra Dun, His contention is 
that only those goods can be said to 
have been imported or brought into 
the municipal limits of a town which 
are either kept, consumed or sold by 
the consignee of the goods within thoss 
municipal limite, We find no justifica» 
tion for this interpretation of the word 
‘import’. The word ‘import’ literally means 
‘carried into’ or ‘brought into.’ The Rules 
framed by the Govt, explain the word 
‘import’ as “the bringing of goods into.” It 
seems to uson the plain meaning of the 
word, that when goods are received by a 
consignee and are brought by him into the 
municipal limits, he imports them within the 
meaning of the Act and of these Rules, 
The appellant is clearly an ‘importer, as 
defined in the Rule quoted above. Learned 
Counsel has invited our attention to 
para. 198 of the Municipal Account Code. 
That paragraph occurs in Chap X of the 
Code which deals with octroi. The case 
before us is, concerned with terminal tax 
and not with octroi. Apart from the quese 
tion therefore whether this paragraph of 
the Account Code can be pressed into 
service for interpreting the Act and the 
rules framed by Govt. thereunder or not, 
it seems to us that this paragraph which 
deals with octroi cannot be relied upon by 
learned Counsel in a case in which no 
question as to ovtroi arises. It may be 
mentioned here that.the word ‘octori’ used 
by the plaintiff in his reliefs has been 
added by some mistake or under some 
misapprehension because the tax which has 
been levied cn his goods is “terminal. tax” 
and not octroi, which is quite a different 
tax. l i l 

Learned Counsel has referred to the 
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(1). That is a case which dealt with facts 
which were entirely different and was 
Concerned with the interpretation of s. 155, 
Municipalities Act. Itis of no assistance 
in the present case. The next case relied 
upon is that in Nek Muhammad v. Emperor 
(2). That is a case decided by a learned 
Single Judge and.the dictum that the 
words ‘bring’ and ‘import’ contain an 
element of pause and repose has been 
relied on by the learned Counsel. That 
case again dealt with a totally different 
point and can be of no assistance in the 
present case. It may also be pointed out 
that the dictum. of the learned Judge 
relied on by the appellant has been dissent- 
ed from by a Bench in Emperor v. Har 
Datt (8) In our judgment the decision of 
the Courts below is correct, and we dismiss 
this appeal with costs. 


S, - Appeal dismissed.’ 


(1) AI R 1934 -Alj. 39; 148 Ind. Cas. 603; (1934) 
Cr. Oas. 70; 35 Or. LJ 704; 56 A 241; (19384) AL J 
80; 6 RA 727. 

-(2) AI R 1936 All. 83; 160 Ind. Oas. 862; (1936) 
Or. Oas, 105; 37 Or. L J 335; 1936 ALR174;8R A 


650. TE 
- (3).A IfR 1936 All. 743; 165 Ind. Cas. 465; (1936) 


Or. Oas. ` 939; (1936) A L J 962; 


37 Or. LJ 1147; 
1936 A L R 907; 9 R A 281. 3a 


—————S | 


_ . _ MADRAS HIGH COURT 
Criminal Revision Case No. 879 of 1939 and 
Criminal Revision Petition No. 827 of 1939 
October 27, 1939 
Laxsamana Rao, J. 

EM PEROR— Prosgcuror 
versus 

AYANCHER! KOVILAGATH SANKARA 

VARMA RAJAH—Acovuszp—ParitionER 
Criminal Procedure Code (Act V of 1898), sa, 482, 476 
—Applicatton under s. 476 to file complaint for offence 
under 8.175, Penal Code (Act XLV of 1840)—Transjer 
of, to District Court on abolition of Court— Applica- 
tion dismissed but complaint. made under s. 482— 
Competency of. - 
_An‘application under s. 476, Oriminal P, C., was 
` made, to the Subordinate Judge to file a complaint 
against the defendants for an offence under s. 175, 
P. O. The Sub-Court was abolished and the 

application wae transferred to the District 
and if was dismissed on the ground that œ. 
Criminal P, O., was not applicable. But 
plaint was made under a. 482 


Court 

476, 
& com. 
of the Criminal 


Held, that the complaint was not competent a 
the District Court did not order the A of 
any document nor, could the alleged offence under 
s. 175, L P. C., be said to have been committed in 
the view or presence of the District Court. Queen- 
Empress v. Seshayya (1), relied on. 


EMPEROR V. AYANOBERI KOVILAGATH SANKARA-VABMA RaJAH (MADR ) 
case in Sheikh Ajmeri Sheikh v, Emperor - 


_ Oriminal P, O., was not applicable. | 
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Cr. R, Case and Or. R. P. under ss. 439 
and 439 ofthe Criminal P. O., 1898, pray- 
ing the High Gourt to revise the order of 
the District Court of North Malabar, ated 
April 15, 1939, initiating proceedings “under 
8. 482, Oriminal P. O , against the petitioner 
lst defendant inO. S. No. 5 of i938 on its 


file. 


Messrs: D. A. Krishna Variar and M.C. 
Sridharan, forthe Petitioner. ` es 
T'he Public Prosecutor, for the Crown, 
Order. — The petitioner was the first 
defendant in O. 8. No. 12 of 1937 on the 
file of the Sub-Court of Tellichery and on 
the application of the plaintiff an order was - 


, passed’ by the Subordinate Judge on Octo 


ber 15, 1938, directing the defendants te 
produce certain records by October 21,. 
1938, or file an affidavit if they were not 
available. The order was not complied 
with, and the Subordinate Judge closed the 
application with the following order 

“Tt is to be regretted that the defendants have not - 


complied with the order and the plaintif may take - 
such steps as he may find Inecessary." 


An application under s. 476 of the Ori- 
minal P. O., was made, to the Subordinate: 
Judge on November 8, to file a complaint’ 
against the defendants for an offence under . 
gs. 175, I, P. O., and some documents 
were filed by the petitioner on November 18, 
with an application to excuse his failure 
to produce them earlier. The documents 
were ordered to be received on Novem= 
ber 26, after notice to the plaintiff and 


the Sub-Court was abolished on Deceme. 
ber 23, 1938. The application under s. 476 - 


of the Criminal P, O., was transfered -to the 
District Court and it was dismissed on 
April 15, 1989 on the ground that s, mo 
ut. 
a complaint was made under s. 452 of the 
Oriminal P. C., and the question is whether 
this complaint is competent, The District 
Court did not order the production of any 
document nor, as poiuted out in Queene 
Empress v. Seshayya (1), can the alleged 
offence under s. 175, L P. O., be said to 


have been committed in the view or pre- 


sence of the District Court. The revision 


petition is therefore allowed and the com- 
plaint will be withdrawn. 


N.°B. 


Petition allowed. 
(1) 12 M 24, i 


- 
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BOMBAY HIGH COURT. 
- Appeal No. 11l of 1939 
7 “in Suit No. 107 of 1939 
September 28, 1939 
Beaumont, O. J. and Kanra, J. 
SUBHAS OCBANDRA BOSE— 
: APPELLANT 


versus 
GORDHANDAS I. PATEL AND otagrs— 


RESPONDENTS 

Will—Construction ~Principles—English. prece 
dents —Bequest to further principles of particular 
parties, whether charitable—Clause in will handing 
over residue to certain person to be spent by him 
for political uplift of India—Clause held con- 
stituted trust which being not for charitable pur- 
pose and being alao vague waa invalid—Succession 
Act (XXXIX of 1925), a. 138—Whether applies to 
gift followed by direction amounting to trust—Trust— 
Charitable trust—Language should be clear—General 
charitable intention shown but particular charitable 
purpose indicated failing—General charitable tnten- 
tion will be given effect to—Trust to advance politi- 
cal purpose, whether good. 

.To construe one will by reference to expressions 
of more or less doubtful import to be found in 
other wills is for the most part an unprofitable 
exerciee. To search and sift the heaps of cases on 
wills which cumber the English Law Reports, in 
order to understand and interpret wills of people 
speaking a different tongue, trained in different 
habits of thought and brought up under different 
conditions of life, seems almost absurd. Norendra 
Nath Sircar v, Kamalbasini Dasi (8), relied on. [p. 
475, cols. 1 & 2.]J 

Gifts or bequests for furthering the principles of 
particular political parties are not charitable be- 
quests. Bowman v. Secular Society . Lid. (6) and 
182 Ind. Cas, 882 (7); relied on. [p. 476, col. 1.) 

After paying certain legacies, the testator by his 
will directed the residue of the assets to be handed 
over to certain person tobe spent by him or by his 
nominee for the political uplift of India and pre- 
ferably for publicity work on behalf of India’s causes 
in other countries: ° 

Held, (1) that the words constituted a trust, and 
that there was no beneficial gift to the donee; LD. 
472, col. 1.) 

- (2) that the trust was not for general or specific 
charitable purpose ; 

. (3) that the trust being vague could not be en- 
forced, Hence it was invalid. There was con- 
sequently an intestacy in respect of property covered 
by the clause. 

Section 138, Succession Act, has no application to 

the case of a gift followed by a direction which 
amounts to a trust. ,In such a case the gift isnot 
to the legatee absolutely, but to him upon a trust, 
which is nonetheless a trust because it is introduc- 
ed_by the word “direct.” {p. 472, col. }.] . 
’ Every trust must be expressed in sufficiently clea 
language to enable the Gourt to ascertain what are 
its purpose and object. This is so under English 
Law and also under s. 6, Trusts Act, and the 
principle applies to charitable trusts. The test 
must ultimately be whether, if the Court be called 
upon to administer the trust, the Court would be 
able todo so. Morice v, Bishepof Durham (5), 
relied on. {(p. 474, col. 1.] 

Where a testator ehows a general charitable in- 
tention, but the particular charitable purpose in- 
. Gicated for eixe reascne fails, the Court will give 
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efect to the general charitable intention and will get 
over the defect in the particular intention by fram- 
ing a scheme. [p. 474, col. 1.] _ 

A trust to advance a political purpose is clearly 
bad on the ground thata trust for the attainment 
of political objects is invalid, not because it is 
illegal, but because the Court has no means of 
judging whether any proposed political change willor 
Bowman 
v. Secular Society Ltd. (6), relied on. |p. 474, col. 
2.) 

Messrs. Sarat Chandra Bose (Calcutta 
Bar), M. L. Manekshah and M. M, Javeri, 
for the Appellant. 

Mr, M. C. Setalvad (Advocate-General) 
and Sir Jamshedji Kanga, and Messrs. 
B.J. Desai, N. P. Engineer, and F, J. 
Coltman, Sir Chimanlal Setalvad and Mr. 
A. C. Amin, for Respondents Nos. 1 and 2, 
4 avd 8 and 6 and 7, respectively. 

Mr. G. N. Joshi, for the Advocate- 
General. 


Beaumont, C. J.—This is an appeal 
from a decision of B. J. Wadia, J., and it 
raises a question asto the validity of the: 
gift of residue contained in the will of the 
late Vithalbhai J. Patel. The will was 
made on October 2, 1933 and the testator 
died on 22nd of the same month. Probate 
of his will was subsequantly granted 
by this Court. By cl. 9 of his: will the 
testator appointed executors and then gave 
four legacies, and the only relevance of 
those legacies is that they are all directed 
to be “given” to the beneficiaries. Then 
in sub-cl. (5) the testator disposes of his 
residue in these terms: 

“The balance of my assets after the disposal of 
the above mentioned four gifts isto be handed over 
to Mr. Subhash Ohandra Bose (son of Janaki Bose) 
of 1 Woodburn Park, Ualcutta to be spent by the 
said Mr. Subhash Uhandra Bose orby his nominees 
or nominees according to his instructions for the 
political uplift of India and preferably for the 
publicity work on behalf of India’s cause in other 
ar idee ree 

Ə wi s : 

r ve sae of a death in Europe I desire that 
Mr. Subhash Chandra Boseshall take charge of my 
body and make the necessary arrangements for 
sending it to Bombay for cremationon the Ohaupaty 
Sands along side the placa where the late Loka- 
manya Bal Gangadhar Tilak’s body was cremated. 

: The question is whether or not thas gift 
of residue is valid in law. Tae learaed 
Judge held that it was invalid and that the 
residue was undisposed of. The argument 
in this Oourt has been based on two 
grounds. First, it is said that on the true 
constrnciion ofcl. (ə) the residue is given 
to Mr. Bose absolutely, the direction as to 
how itistobe spent being merely the ex- 
pression of the, motive for the gift, or 
possibly of the testator’s hope cr belief as 
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to the way in which the money would be 
spent. It is fair to. Mr, Bose to, say that 
his: Counsel disclaims on bis behalf any 
desire to utilize the mcney for his own. pur- 
poses; ‘he claims to be- absolutely entitled 
to .it'in order that he may apply it under the 
will. ‘The argument is that if the gift had 
stopped. after thename of Mr. Bose, that 
is to gay, if there had been nothing but a 
direction that the -residue was to be handed 
over tó- Mr. Bose, that would have been a 
good bequest to Mr, Bose beneficially and 
that no'doubt is so. But itis to be noticed 
that there are.in the’ residuary clause no 
words, of gift:such aB. are contained in the 
case of the other legacies. The residue 
is not in terms given to Mr. Bose, still 
less is it given tohim for his own use or 
benefit, The words are “to be’. handed over 
to Mr. Subhash Chandra Bose.” an. expres- 
sion apt to introduce a trust, and the 
whole direction being to hand the money 
-over to Mr. Bese to be spent in a particular 
way. I cannot entertain the slightest doubt 
that the words constitute atrust, and that 
there is no beneficial gift to Mr. Bose, 
Reliance has been placed on s. 138, Succese 
sion Act, which provides : 
._ “Where a fund is bequeathed absolutely to or for 
the benefit of any person, but the will contains a 
‘direction that it shall be applied or enjoyed in a 
particular manner, the legatee shall be entitled to 
receive the fund as'if the will had contained no such 
direction," fe sey nar ee 
` But that section. to my mind has no- 
thing whatever to do.with the creation of a 
trust. The condition precedent to the 
coming . into operation of the section is 
that| the fundis bequeathed. absolutely to 
or forthe benefit of, sny person. That, 
‘to my mind, means ‘is bequeathed bene- 
ficially. to.any person.’. All that the section 
does is to. provide that where yon have 
an absolute gift toa beneficiary you cans 


not cut that down by subsequent directions ` 


‘as to how the money is to be applied, either 
for the benefit of the beneficiary, or. of 
anybody..else; but the section has no ap- 
‘plication to the case of a gift. followed by 
a direction which amounts to a trust, In 
sucha case the gift is not to the legatee 
‘absolutely, but to him upon a trust, which 
‘ig nonétheless:' a trust because it is 
introduced by the word “direct.” Mr, 
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thatif you havea gift inthe first instance 
absolute in terms, and then trusts are ‘ime 
posed upon: it which do not, in the events 
which tappen, exhaust the gift, the original 
gift takes effect to the exclusion of | the 
residéary legatee, or the next of kin. But 
here there is no. absolute gift in favour 
of Mr. Bcse in the first instance, The only 
gift’ to him is upon a trust specified in the 
latter part of the clause, That disposes of 
the first question raised. 


The second contention of Mr. Sarat Bose 
is that (he trust, if there be one, is a valid 
charitable trust. The essence ofthe trust 
is that the moneys are to be spent for the 
political uplift of India, It is argued 
by Mr. Sarat Bose and also by Mr, Joshi 
on belialf of the Advocate-General, that “the 
political uplift of India is something quite 
different from the advancement of certain 
political purposes. It is said that the 
political uplift of India necessarily denotes 
a political advance or improvement, the 
raising of India to a higher political level 


‘by imprcving the methods and machinery 


of Govt. or possibly by advancing.. the 
knowledge of the people on political sub? 
jects. At any rate, itis said that the gift 
is for tte improvement of India; and 
having gotso far, Mr. Sarat Bose says 
that the gift is really equivalent to a gift 
for general public utility in India,. oF, 
pcessibly for the people of India, and’ he 
refersto the definition of ‘‘charitable pur- 
pose” contained in s. 2, Oharitable, Endow- 
ments Act of 1890, which is that “charitable 
purpose” includes relief of.the poor, educa- 
tion, medical relief, and the advancement 
of any other object of general public 
utility, but doesnot include a purpose 
which relates exclusively to religious teach- 
ing or worship. There is a similar defini- 
tion of “charitable purpose” in the Income 
Tax Act, 1922, except that it does not refer 
to religious trusts, 


Mr. Bose argues that in India a trust for 
general public utility would be valid, and 
that the Oourts are not bound by the 
English cases which exclude such a pur 
he con- 
tends, secondly, that even if we are bound 
by the English cases, nevertheless this 


Y 


‘Sarat Bose has further- argued that the 
‘case can be brought within s. 139, Succes» 
‘sion’ Act, which seems to me to be directed 
to the rule, well-known in England as the have been referred to a great many of the 

Tule in Lassence v. Tierney (1) - namely, © English cases, and I think, not forthe first 
(i) (1849) 1 Mo. &G 551; 2H & Tw. 115; l4 Jur ` timein my life, that they arenot by any 

- 182; 84 R R 158. pi means in a satisfactory condition. In 


gift is equivalent to a gift to India and 
falls within the line of cases which may 
be referred to as “the locality cases.” We 
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Commissioners for Special Purposes of 
Income-tax v. Pemsel (2) Lord Macnaghten 
ventured on a definition of charity in the 
legal sense, that is as falling within the 
Statute of Elizabeth, He says this 
(p. 583):. ane 

“ ‘Qharity'’ in its legal sense’ comprises four princi- 
pal divisions: trusts for therelief of poverty; trusts 
for the advancement of education ; trusts for the 
advancement of religion and trusts for other 
purposes beneficial to the community, not falling 
under any of the preceding heads.” ` 


That definition, except in relation to 
religion, which is obviously not in the same 
position in India as in England, where 
there is only one religion, is very .much 
the same as the definition in the Indian 
Charitable Endowments Act. Now’ very 
soon after Commissioners for Special Pure 
poses of Incomertax v. Pemsel (2) had been 
decided the Courts in England unfortun- 
ately, as I venture to think, held that thse 
fourth class in Lord Macnaghten’s defini- 
tion, viz. ‘trusts for other purposes benefi- 
cialto the community was not really a 
definition at all, that all that Lord Macnagh- 
ten meant was that charity in the legal 
sense might embrace purposes beneficial 
tothe community, but that all- purposes 
beneficial to the: community were not 
charitable. That was laid down as early 
as Inre Macduff; Macduff v. Macduff (3) 
and the result was largely to destroy any 
practical utility in the definition given 
by Lord Macnaghten, because instead of 
having merely to enquire whether a 
particular gift fell within one of the four 
classes, if such gift fell within the fourth 
class the Court had to go further and en- 
quire whether it was charitable or not. 
However, undoubtedly under English casee 
law a gift for general public utility is 
not a good charitable gift, because it 
might be employed for purposes which 
are not considered charitable. But ~ side 
by side with cases of that nature there 


exists another line of cases which have been | 


referred to as ‘the locality cases’? in which 
it has been held that a gift for the benefit 
of a particular place, whether a parish, a 
city, acounty or a country is charitable, 
although the purposes of the gift are not 
specified and the gift could apparently 
be applied for the general purposes of the 
locality. I need not refer to the cages in 
detail, because they are all collected and 
discussed in Smith,In re; Public Trustee 


(2) (1891) A O 531 (583); 61 LJ.Q, B 265; 65L T 
68); 55 J P 805. | 

(3) (1896) 2Ob, 451,65 L, J-Oh, 700; 74 ET 708; 
4G WRI Oe e Aou t 


SUBHAS CHANDRA BOS8 v. GORDHANDAS I, PATEL (BOM.) 


473 

v. Smith (4), in the English Court of Appeal, 
Those cases undoubtedly exist and show that 
a gift forthe benefit of 4 locality is good. 
I must confess that I feel great difficulty 
in seeing how those cases can be brought 
within the purview of the law relating to 
charitable trusts, It is very difficult to see 
why if a gift forthe general purposes of the 
community is not charitable, because it 
might be applied for purposes which are 
not charitable, a gift toa particular place 
is charitable, though that also might ape 
parently be appliéd to non- charitable 
purposes in the locality. And this difficulty 
is not diminished where the locality is ex- 
tended to the whole of England as it was by 
the case in Smith, In re; Publie Trustee vy. 
Smith (4) where the gift was to England. 
Lawrence, L. J. at the end of his judgment 
pointing out the principle on which the 
judgment was based, says (p. 173%) : l 

“The conclusion I have arrived at after consi- 
dering all the authorities to which our attention 
has been drawn, isthat the present case falls within 
the principle of the casesin which the gift is for the 
benefit ofa particular class and therefore for a speci. 
fied public purpose, and not within the line of caseg 
in which the gift is for public purposes of a general 
and wholly unrestricted nature.” 

I do not myself see why a gift to a class if 
it be regarded as being for a specified pur- 
pose should be any more for charitable 
purpcse than a gift to the community or 
to an individual. However there the cases 
are,-and if we had in this case a gift to 
India, or a gift to the people of India, we 
should have to consider whether the prine 
ciple of those cases should be applied in 
India, and if so whether that principle 
which has been gradually extended from 


. a parish to a country should now be ex. 


tended toa subecontirent. However, as we 
have not got a gift to India, or the Indian 
people, that interesting question doés not 
arise for decision, With regard to the 
more general argument of ‘Mr. Bose that 
what we have got here is in effect a gift 
for the general public utility of India, I 
would only say that if we really had guech 


-a gift, I should approach the; argument cf 


Mr. Bose that a gift for genera] public utilje 
ty is a good charitable gift in India with 
much sympathy; and if the authorities 
wers not too strong for me I should be 
glad to holdin favour of the argument 
relying on the statutory definitions of 
“charitable purpoge” in India, and algo 


(4) (1932) 1 Oh, 153; 100 LJ Oh. 409; «5 . 
146 LT 145; 48 T L R 44. 8 J 780; 


*Pago of {1932)-1 Chi(#d} 7 5 
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having regard to-the rather unsatisfac- 
tory state of the English authorities. But 
again we have nct got here a gift for the 
general public utility of India, and there- 
fore tbat question also does not call for 
decision. > . 

What we bave got here is a gift for 
the -political uplift of India, and one 
cannot possibly disregard the adjective 
“political.” Assuming that the meaning 
of those words is that for which Mr. Bose 
contends, i.e., that they denote improve- 
ment in the political sys:em of India, and 
therefore to that extent must be beneficial 
to India, the difficulty is that the words 
are too vague. Every trust must‘ be ex- 
pressed in sufficiently clear language to 
enable the. Court to ascertain what are its 
purpose and. object. This is so under 
English Law and also under s, 6, Trusts 
Act, and that the principle applies to 
charitable trusts was laid d.wn as long ago 
as the casein Morice v. Bishop of Durham 


(5). Thé test must-ultimately be whether, 


if the Court be called upon to administer 
the trust, the Court. would be able to do: 
so; Here, it seems to me impossible for. 


the Court to determine what is embraced: 


in the term political uplift of India. To 
take an obvious test. Suppose this trustee 
honestly considered that it would be for 
the political uplift of India, that India 
should sever her: connection altogether 
with the British Empire, and proposed to 
apply the funds for that purpose, and 
sippose that the Advocate-General, repre- 
senting the public, were to take the opposite 
view and were to allege that the trustee 
was misapplying the funds, and supposing 
the question was brought before the Oourt, 
how could any Court possibly determine 
judicially whether the separation of India 
from the British Empire was for the politi 
cal uplift of India? It is a question on 
which Judges may have their own private 
opinions, but, it is not a question on 
which it would be possible to obtain 
evidence on which a judicial decision could 
be based. This trust is so worded as to 
make it impossible for any Oourt to say 
which ‘of two contradictory lines of conduct 
properly comes within the terms of the 
trust. 

This is not a case, as Mr, Sarat Bose 
has argued, of a general charitable purpose 
and a defect only in the expression of the 
testator's particular intention. Where a 
testator shows a general. charitable inten- 
tion, but the particular charitable -purpose 

(5) (1805) 10 Vea, Jun, 522;7 R R282, T] > 
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indicated for some reasons. fails, the Oourt: 
will give effect to the general charitable. 
intention and will get over the defect in’ 
the particular intention by framing a 
scheme. -But here there is no general 
charitable intention; there is no intention. 
whatever expressed, except that the money 
is to be used for the political uplift of India,’ 
and if that is too vague to be enforced, there’ 
is nothing left. a 

Mr. B. J. Desai on. behalf of some of’ 
the beneficiaries has challenged the view 
that political uplift of India in this will 
does indicate a desire for the general’ 
improvement of the political status in India, 
He argues that political uplift in this will 
means the advancem=nt of India's claim to 
independence, that is the advancement of 
& particular political purpose and‘ in 
support of that contention he relies on the 
position of the testator, Unfortunately, the 
affidavit in support of the summons does not 
state any facts relating to the testator, but 
we can, I think, take judicial notice of 
the fact that he was a well-known Indian 
leader and had been President of the 
Legislative Assembly, and indeed the direc- 
tion he gives as totke disposal of his body: 
indicates to anybody with local knowledge 
that he was an Indian nationalist leader: 
Mr. Desai contends that political uplift in 
the mouth of an Indian national leader 
would mean the advancement of India’s 
claim to independence, and that view of 
the matter. derives support from the words 
which follow—“preferably for publicity 
work on behalf of India’s cause in other 
countries.” It is difficult to see what India’s 
cause means, if the political uplift of 


-India denotes the general raising of the 


political status or conditions of India; it is 
easy to see what the words méan if polis 
tical uplift denotes advancementof a claim 
to independence, A trust to advance a 
political purpose is clearly bad on the 
„ground given by Lord Parkerin Bowman v. 
Secular Society Ltd. (6), that a trust for the 
attainment of pclitical objects is invalid, 
not because it is illegal, but because -the 
Court has now means of judging whether 
any proposed political change will or will 
not be for the public welfare or benefit. 
Mr. Sarat Bose has drawn our attention to 
the fact that that dictum is criticised by 
the learned authors of Edn. 5 of Tudor 
on Obarities, but the dictum was accept- 
ed by the Privy Oounci] in Trustees of 
Tribune Press v. Commissioner of Income. 
(6) (1917) A O 406; 86 L J Oh, 568;117 LT 161; 
618 J 478; 33 TLR 376. í a yee g 
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tax, Punjab (7). I think the Privy Council 


in that case were definitely of opinion- that. 


if. the Tribune newspaper was employed 
for the advancement of particular political 
purposes the trust under which it was 
managed would not be charitable. In my 


opinion, whatever meaning one attaches to’ 


the expression “pclitical uplift of India,” 
it is impossible to give effect to itas a 
valid trust, because it is too vague for the 
Oourts to enforce, 

In my opinion, therefore the judgment 
of the learned Judge was right and the 
appeal fails. With regard to costs we 
direct the appellant to pay one set of party 
and party costs of the: executors and one 
set of party and party costs for all the 
beneficiaries, between them two Counsél 
certified. The difference between party 
and party and attorney and client costs of 
the executors to come out of the estate, 
With regard to the Advocate-General, he 


was a necessary party and we think that 


his costs must be provided for. He sup- 
ported theappellant but failed. We think 


that a reasonable order—though perhaps: 


not a very logical one—is to direct that 
half his costs should be paid by the appele 
lant and the other half should come out of 
the estate, b: 


Kanla, J—Two points bave been urged 
before us by the learned Oounsel for 
the appellant. The first is that the clause 
in question amounts to an absolute bequest 
in favour of the appellant. In support of 
that contention he pressed the argument 
that the Court should lean against a cone 
struction leading to intestacy, and where 
possible two clauses or two sentences in 
the same clause should be soconstrued as 
to avoid a conflict, There is no dispute 
about the principle of construction, The 
first point is whether in fact there is a gift 


at all, and if so, an absolute gift in favour: 


of the donee. The Judicial Committee of 
the Privy Council in Norendra Nath Sircar 
v. Kamalbasini Dasi (8) observed as follows 
(p. 26"): : 

“To construe one will by reference to expressions 
of more or less doubtful import to be found 
in other wills is for the most part an unprofit- 
able exercise. Happily that method of interpreta- 
tion has gone out of fashion in this country. To 


7) 41 Bom. L R 1150; 182 Ind. Cas. 882; AI R 
1939 PO 208: IL R 193s) Lah. 475; 66 1A 241; 
I L R(1939) Kar, (P C) 337; 1939 O L R 466; 13 R 
P O 23; 5B R 895; 1939 O W N 678; 20 PL T 
629; 50 L W 339; 43 G W N 1065; (1939 2M L 
J 444; 710 O L J 182; (1939) M W N 967; (1939) A 
L J 851 (P 0). . 
(8) 23 I A 18; 28 © 563 (263-6 Sar.-667 (P 0). 
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extend it to India would hardly be desirable. To 
search and sift the heaps of cases on wills,which 
cumber our English Law Reports, in order to. 
understand and interpret wills of people speaking a 
different tongue, trained in different habits of 
thought and brought up under different conditions of- 
life, seems almost absurd," ' 


Bearing these observations in mind if 
the present willis approached, it is note- 
worthy that when the testator wanted. 
to bequeath property to his legatees 
he deliberately used the word “give.” 
This is seen in the preceding four 
sub-clauses of cl. 9. It was urged. 
that if the sub-clause in question stopped 
after the name of the donee that would 
have been an absolute. bequest in favour of 
the donee. Without contesting that proc. 
position it must however be conceded that. 
when words in fact find place in the same 
sentence or clause they have got to be taken 
into consideration in giving the proper 
mesning to the preceding words. Here- 
tbe words following the name of the donee 
clearly control the preceding words, and it 
is not possible to construe the clause as one 
amounting toa gift or an absolute gift in. 
favour of the donee. The first contention of- 
the appellant. must therefore fail. 


The next question is: Is there a valid 
trust? In that connection three positions’ 
appear clear from the decided cases and the 
Acts in force in India. If a general inten- 
tion of charity is found in the deed, the 
law doesnot allow the trust to fail because 
of the failure of a particular charitable 
object named in the deed. The reason is 
that because of the judicial decisions it can 
now be definitely stated what charity 
means. The other position is where a specie 
fic charitable bequest only (without a 
general charitable intention) is given and 
the Court is called upon to inquire whether 
that should be enforced. The third position 
is when there is no charitable bequest 
general or specific. Section 6, Trusts Act, 
provides that in order to constitute a valid 
trust the beneficiaries must be indicated 
with reasonable certainty. ‘Turning to the 
facts here it has first got tobe ascertained 
whether there is any general charitable in- 
tention found in this will. On behalf of the 
appellant ıt was contended that the words 
“political uplift of India” are words of 
general charitable bequest. It is significant 
that in this will the word “charitable” ig 
nowhere found. In this connection the 
appellant relied on cases which may for 
convenience be described as locality cases; 
In those cases ‘the bequest was either 
to a parish or to: a town or to Ene 
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gland. Those cases are recognized 
as occupying a class by themselves. 
No ‘case has been pointed out which 
shows that a general charitable intention 
should ‘be read into a deed or a will where 
the word “charity” has not been used- -at all. 

It was urged. that “political uplift of 
India” was an object of “general public 
utility” and therefore was covered by the 
definition of “charitable object” as found in 
s.2 Charitable Endowments Act, and s. 4 
(3), Income Tax Act. Section 18, T, P. Act, 
wag alsorelied upon in this connection. Rely 
ing on those sections it was urged that the 
- Courts should not adopt in India the narrow 
meaning of ' charitable object” as found in 
the English decisions, I am unable to 
accept that contention. The definitions 
contained in the aforesaid Acts are expressly 
for the purposes of those Acts only. It 
should be noted that ‘religion” is omitted 


in those definitions, Moreover, the Judiciat 


Committee of the Privy Counc’! in Run- 
chordas-v, Parvatibai (9), in -construing the 
_word dharam has adopted the meaning 
given to-charitable objects in England to 
interpretation of wills inIndia. The word 
dharam was held to be vague because it 
included objects which were not necessarily 
charitable but also philanthropic and bene- 
volent. That decision was given when all the 
aforesaid three Acts were in force in India. 
-It was urged that as in the locality 
cases if the gifts were for the “benefit of 
India”: the gift would be good. The diffi- 


culty of reconciling these cases with the. 


accepted definition of the word “charity” in 
English cases has been stated by Lord 
Sterndale in Tettlev, In re National Pro: 
vincial and Union Bank of England, Ltd. v. 
Tetley (10), at p. 266. Ido not propose to 
attempt to reconcile the principle found in 
these locality cases with the restrictions 
otherwise put on the word “charity” as un- 
derstood in the decided cases. It is suffi 
cient here to distinguish these locality cases 
from the present one on the ground that 
the words usedin the clause in question are 
not general,i,e., for the benefit of India. It 
is recognized in England that 
bequests for furthering the principles of 
particular political parties are not charitable 
bequests: Bowman: v Secular Society Lid. 


(6), at p. 442*. This principle, if there was. 


any doubt about its applicability to India, 
has been accepted by the Judicial Com- 
(9) 23 B 725;26 I A71;1 Bom. LR 607; 7 Sar. 


543 (P 0). 
(10) (1923) 1 Oh. 258 (266):.98 L J Oh.351. 
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mittee in Trustees of Tribune Press v. Com» 
missioner of Incomertax, Punjab (7). 

It is clearly stated there that if the domi- 
nant purpose of the trust was a political 
purpose it would not be upheld as a charit- 
able trust. The question therefore is whether _ 
political uplift of India is not a political 
object under the trust intended to be 
created by the clause in question In 
answer to Court the learned Counsel for 
the Advocate-General stated that that.was. 
the result which was to be attained by 
modes to be selected by the donee bul that 
was not the object. Spsaking for myself, I 
entirely failto notice any distinction bee 
tween Tesnit and object thus attempted to 
be made, If the result to be obtained by 
the steps to beselested by the donee is the 
political uplift of India, in my opinion, it 
is the same as stating that the object of the 
steps was the political uplift of India. I am 
unable to construe the words as equivalent; 
to “benefit of India,” because “benefit: of 
India” would include severa! heads such 
as educational uplift, s:cial uplift, religious 
uplift. In order to succeed the appellant. 
must establish that every one of the com: 
ponent parts which make the whdle~(the 
benefit) and not only a particular part. in > 
question, is charitable. It is thérefore 
obligatory on the applicant to satisfy the 
Court nct only that “benefit-of India’ is a 
charitable object but the particular’ com- 
ponent part, viz, political uplift of India, 
is also charitable, if his argument has to be - 
upheld. No authority is cited in support 
of it. On the other hand, as T- have 
pointed out, their Lordships have held that 
if the dominant object is political it is not- 
charitable. In my opinion therefore, ‘the 
contention that by the words ‘political 
uplitt of India” a general charitable inten- 
tion was disclosed must fail. It is'clearly 
not a specific charitable object. The reascns 
for rejecting that contention have already -7 
been given just above. 

That leaves the question whether the 
clause fulfils the requirements of s. 6, Trusts 
Act. In order to fulfil the conditions, it is 
necessary thatthe objects of the trust, i.e. 
the beneficiaries, wust be -indicated with- 
reasonable | certainty. . It is obvious that.. 
different objects would be included under 
the heading “political. uplift” as under- 
stood, by different people and it is open to 
dispute whether they are of such a specific, 
kind as to be capable of being definitely- 
enumerated. If.it ia not possible, the Court 
when called: upon to determine ‘whether 
there was a breach of trust will, be unable 
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to decide the question. On that ground 
starting with the decision of Lord Eldon in 
Morice v Bishop of Durham (5), it has been 
held that when the objects of the trust are 
not capable of being sufficiently defined so as 
to enable the Court to enforce them, the trust 
must be held bad on the ground of vague- 
ness. In my opinion, the attempt of the 
testator falls in that category and under 
the circumstances the trust must fail. As 
the béquest Goes not fall within any of 
the recognized classes of valid bequests it 
must fail and’ it must be held that there is 
an intestacy in respect of the property 
covered by the clause in question. The 
appeal must. therefore fail. 


D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeal No, 1345 of 1937 
April 26, 1939 
„B. K. MUKHERJEA AND LATIFUR 
RARMAN, Jd. 
JADUNATH BANERJ EE—PLaintize— 
i APPBLLANT 
veTSUS 
SECRETALY or STATE—DBRFENDANT— 
RESPONDENT ' 

Bengal Fimbankment Act (II of 1882), ss, 43, 68, 
56, 57—-Removal; of Sch. ‘Dp embankment and con- 
struction of new one in tts piace—Original embank- 
ment removed from Sch. ‘D’ by notification—~New 
embankment does not become Sch. ‘D’ embankment 
without notification under 3. 43-—-Civtl Court, wke- 
ther can engutre into question whether Collector 
has apportioned costs on‘ land not liable to be charg- 
ed—Proper course for aggrteved party—Apportion- 
ment—Notice under s. £6 or 8, 57 is condition pre- 
cedent— Recovery of costs of repairs of several years 
—Notification jor each repair, tf necessary. 

Where upon an application being made to the 
Collector for shifting a Sch. ‘D’ embankment, the 

Govt. orders by a notification that the embankment 
should be removed and a new one with drainage 
sluices be constructed in its place but by a sub- 
sequent notification the Govt. orders that a portion 
of the original Sch. ‘D* embankment should be 
removed from the Sch. ‘D' then unless the Govt. by 
a notification issued under s. 43, Ben. Embank, 
Act declares that embankment as included in the 
Sch. ‘D' such portion of the new embankment does 
not bex me a Sch. ‘D' embankment. The mere fact 
that it replaced a Sech, ‘D’ embankment does not 


necessarily mean that it must be included in the 
Sch. 'D’ without any further notification. 
A Civil Court cannot enquire into the question 


whether Collector has apportioned costs on land not 
liable to be charged. The apportionment of costs 
by Collector on lands which he should not have 
done under the provisions of the Ben. Embank. 
Act is at the most an erroneous decision or an 
irregular exercise of the jurisdiction which the 
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Collector undoubtedly possesses and in no sense it 
can be said to be a usurpation of jurisdiction by 
the Oollector which would make the order a nullity 
or without jurisdiction. Itisupen to the party ag- 
grieved to take an appeal against ‘that order to the 
Oommissioner as provided for in s. 84 or to invoke 
the powers vested in the Commissioner and the 
Govt. as provided forin s. 85o0fthe act. 

A notice under s., 56 or s. 97, Ben. Embank. 
Act is a condition precedent to creation of labili- 
ty of the proprietor or the tenure-holder as the case 
may be under the Act, and unless and until due 
publication or service of the notice is proved the 
very foundation of the liability is taken away, 

Where the costs of embankment which the Govt, 
seeks to recover are the costs of repairs of severa] 
years for each particular repair there must be a 
notification upon the parties interested, their objec- 
tion must be heard, and then only can an order of 
apportionment be passed by the Collector under the 
provisions of s. 68, 


A. from the appellate decree of the 
Additional District Judge, 24-Perganas at 
Alipore, dated May 15, 1937. 


Messrs. Amarendra Nath Bose, Hemanta 
Kumar Bose and Biswa Nath Naskar, for 
the Appellant. 


Dr. Basak and Mr, Ramaprosad Mukherjee, 


for the Respondent. 


B. K. Mukherjea, J.—This appeal ison 
behalf of' the plaintiff, and the suit waa 
one for a declaration that the embankment 
described in the schedule to the plaint, 
wasa Beh. ‘D' embankment: for. which 
the Govt. was not entitled to-realize’ costs 
from private proprietors under the Ben. 
Embank. Act. It was also alleged that 
the order of apportionment passed by the 
Collector under s. 68, Ben. Embank. Act 
was illegal and ultra vires, and that as 
there was no notice served on the plaintiff 
in compliance with the provisions of the 
Act no liability attached to him under 
law. The plaintiff further claimed a 
permanent injunction restraining the defens 
dant from realizing the embankment costs 
from the plaintiff. The defence was really 
of a twofold character. The firet defence 
was that the embankment in dispute wag 
not a Sch. ‘D' embankment; and it 
was contended in the second place that 
notices were duly served on the plaintiff 
and other parties interested, and that the 
Collector was quite within his rights in 
masking the order of apportionment under 
s. 68 of the Act and to this order no 
exception couid be taken in a Oivil Court, 
Both the Courts below have accepted the 
defences of the defendant and have disə 
missed the plain'ifi’s suit. It is against 
this concurrent deciee of dismissal that 
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the present second appeal has been pre- 
ferred. - 

< The first question that arises for our 
. determination is as.to whether or not the 
embankment in suit is’ one which js in- 
eluded in Sch, ‘D’ Ben. Embank. Act 
of 1873, and in which case it is ade 
mitted, the costa are to be borne by the 
Govt. and not by the proprietors or tenure- 
‘holders. The facts seem to be, that there 
-was a Sch. ‘D’ embankment on the left 
bank of tte river Piali which protected 
the major part of Touzis Nos. 208, 1515 
-and 1124 of the -24-Perganas Collectorate, 
which are owned by the plaintif. In 1901 
“One Brojendra Kumar Ghose applied to the 
Collector for shifting the embankment, so 
that a greater area might be protected, 
and he also proposed that the new em- 
.bankment should be provided with sluices 
tbrough which the area protected might 
be properly drained, It appears that the 
Collector took action on the application 
‘and the construction of the present em- 
bankment was started on the basis of a 
notification which is dated August 11, 1903, 
‘The notification runs as follows: 

“The Lieutenant-Governor having considered ihe 
Teport and the Board's recommendation of ‘the pro- 
‘ject, is pleased to order under s, 14 of the Act, that 
the embankment in question shall be removed and 
-a hew- one with two drainage sluices constructed i in 
its place at an estimated cost of Rs, 68151 in 
accordance with the plan by the Executive En- 
‘gineer.” 


l Leia: on in ` 1907 by another notification 
the Govt ordered that a portion of the 
original Sch. ‘D’ embankment should 
.be removed from the Sch. ‘D’, Under 
s. 43, Embank. Act, the Govt. is coms 
petent, at any time, to direct by noti- 
fication published in the Oficial Gazette, 
that any embankment not mentioned in 
Sch. ‘D' be included therein, and the pro- 
‘Visions of the section shall apply in that 
case to such embankment. It is not dis- 
puted that in the present case, there was 
no such notification issued by the Govt, 
under s. 43, Mr. Bose on behalf of the 
‘appellant lays stress upon: the words “in 
its place” which occur inthe Covt. noti- 
fication Mentioned above, Iam unable to 
-accept his contention as sound, It is a 
new embankment altogether raised on a 
perfectly new site. The mere faci that it 
replaced a Sch. ‘D’ embankment does 
not necessarily mean that it must be 
included- in the Sch. ‘D` without any 
further notification, 
_-words*“in its place” used in the notification 
of August. 11, 1503 meant nothing- more 
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under s, 68 shall be final. 


‘the provisions of the Act. 
this may be atthe most an erroneous decis 


In my opinion, the’ 
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than that the new embankment was inten- 
ded to_.serve the same purpose as was 
served by the old embankment. As ‘in 
my opinion, it is not a Sch. ‘D’ em- 
bunkment, it is not necessary for the 
Govt, to rely upon s. 18 cf the Act to 
realize ils costs from privata proprietors 
and it is not necessary for us to consider 
the question as to whether or not the area 
is a prohibited area within the meaning of 
s.6. The next question raised by Mr, Bose 
is that under s. 42, Embank. Act, the 
Collector could have apportioned or charge 
the costs of repair only on -lands not 
protected by the old embankment; but in 
the present case he has imposed the costs 
upon the. entire lands of the three touzis 
including lands which were protected ‘by 
the old émbankment. The Oourts below 
have overruled this point by saying that 
there was no evidence to show that the 
Collector has apportioned the costs on lands 
not liable to be charged. Mr. Bose has 
taken exception to this finding and he has 
placed before us several pieces of docu- 
mentary evidence which would have’ a 
bearing on the point as to whether or not 
the lands protected by the old embankment 
were included in the present case. 


It seems to me that there is-some sube 
stance'in the argument of Mr. Bose. But 
even if that be so, I donot think that this 
is a question that can be enquired into by 
a Civil Court, The order of .the Colector 
was passed under s. 62, Embank. Act, 
and it was open to the plaintiff to take an 
appeal against that order to thé Oommis- 


sioner as provided for ins, 84. There are 
-also powers of general control and supere 


vision vesied in the Commissioner and’ the 
Govt, as provided for in s. 85 of the 
Act; and it is expressly laid down in s. 86; 


that subject to the provisions mentiozed 


aforesaid, the order passed by the Collector 
Mr. Bose ‘cone 
tends that the Civil Court would have juris- 
diction if the order of the Collector was 
ultra vires, But the whole question is whe- 


‘ther it would be ultra vires simply because 


the Oollector apportioned costs on certain 
lands which he should not. have done under 
In my opinion, 


sion or an irregular. exercise of the jutise 
diction whicb the Collector undoubtedly. 


‘possessed, and in no sense it can-be-said 
to ‘be a usurpation of jurisdiction: ‘by, the 


Oollector which would make the- ‘order | a 


~oullity. or without jurisdiction. . i. am unable 
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therefore to accede to this contention raised 
by Mr. Bose. 

~ Mr. Bose then argues that his client could 
not have preferred an appeal tothe Oom- 
missioner, or taken the matter before the 
Board of Revenue because he’ did not 
receive any notice prior to the apportion- 
ment order under the provisions of s. 56 or 
8.57 of the Act. In my opinion, a notice 
under s. 56 or s. 57 is a condition precedent 
to creation of liability of the proprietor 
or the tenure-holder as the case may be 
under the Ben. Embank. Aci, and 
‘unless and until due publication or service 
of the notice is proved the very foundation 
of the liability is taken away. In this 
particular case, the question cf notice was 
certainly raised by the plaintiff in his 
plaint, and he denied that he received any 
notice: preparatory to the passing of the 
apportionment order by the Collector under 
8. 68. This allegation was traversed by 
the defendant in ‘the written statement, 
The trial Ccurt observed in its judgment 
that from the evidence it appeared that 
every attempt was made by the Collector 
fo have the notice served and to act accord- 
ing to law, but whetner that notice was 
served in,the proper manner or not was a 
questicn of fact into which the Judge did 
not think<t proper`to enter. It is difficult 


to appreciate this part of the judgment of. 


the Special Subordinate Judge, and the 
question does-ndf..seem to have been dis- 


cussed at all.by thé lower Appellate Court, | 


' Mr. Mukherjee points out that this ques- 
tion was not raised in this specific manner 
before the Courts below. All that was said 
was that the order of amalgamation of- costs 
made by the Collector was wrong in law. 
It may be that the question of notice was 
really argued as part of this other argu- 
ment, but in point of fact, the question 
does appear to have been raised before the 
trial Court, and the evidence bearing upon 
it was considered. Now, from the evidence, 
as it appears on the record, I find that the 
costs of embankment which the Govt. sought 
to recover from the plaintiff are the costs 
of repairs of several years from 1917 to 
1825. Itis not disputed before us that for 
each particular repair there must be a 
notification upon the parties interested, 
their objection must be heard, and then 
only could an order of apportionment be 
passed by the Collector under the provisions 
ofs, 63, What appears to have been done 
here is this: there were two proceedings, 
one of the year 1921-22 and another cf 
the year 1924-25. In the first of these pro- 
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ceedings an order :was passed not only 
for the costs of that particular year but of 
four previous as well. Similarly in the 
proceedings of 1924-25 the costs of two 
previous years were added to and amalga- 
mated with the costs which were incurred 
in that year. If there were really sepurate 
proceedivgs in respect of separate repairs 
and notifications were duly issued-in respect 
of all of them ʻina compliance: with the 
provisions of the Act, the mere order of 
amalgamation would be a purely formal 
matter which could not injure any party, 
and. could not be regarded as illegal. But 
what is pointed. out here is, that there 
is no evidence to. show that there 
was notification: issued in respect of the 
costs of repairs of the four years previous 
io 1921-22.0r two years piror to 1924-95. 
The order sheet, (Exs. D. and D-1) and also 
the notices (Ex. E series) seem to sapport 
this contenticn on behalf of the appellant. 
They all refer to the notices issued in 
respect of the costs incurred in the years 
1921-22 and 1924-25. Taere is no material 
whatsoever from which it could be gathered 
that there was any notice in respect of the 
costs of the earlier years, 

Mr. Mukherjee raises the objection that 
this is a new point which was’ not raised in 
either of the Oourts:below, and ths appel- 
lant should not be allowed to make out a 
new case for the first time in second appeal, 
But I think as theré“was a general denial 
of the service of notice in the plaint, it 
would be incumbent upon the defendant 
before. he can fasten the liability upon the 
plaintiff to prove that there was notification 
issued in pursuance of the provisions of 
the Act, which was a condition precedent 
to create the liability so’ far as the present 
plaintiff was concerned. Of course, if there 
was no evidence adduced on the side of 
the plaintiff, the order sheet and the notices 
would be prima facie sufficient to discharge 
the burden on the defendant, But here it 
is pointed out by .Mr..Bose that neither the 
order sheet nor the notices mention the 
name of the present plaintiff, and it does not 
show that any notice was issued or served 
on him. At any rate, these papers do not 
show that there were notices issued upon 
the parties interested in respect of the costs 
incurred in years other than the years 
1921-22-and. 1924-25. In my: opinion, this 
is a matter which requires investigation 
and inthe circumstances, I am constrained 
to sef aside the. judgment and decree of 
the. lower Appellate Court and -send the 
case back to that Court in‘ order ‘that the 
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appeal may be-re-heard on this point alone. 
The Appellate Court will consider as to 
whether there was proper service of notice 
under s. 56, Embank. Act, upon the 
plaintiff, for the years that the embankment 
costs are'sougit to be recovered from Lim, 
and come to a decision on the evidence 
adduced. It would” be open to him to ask 
the parties to adduce -additional evidence 
on the point, if it thinks desirable, If the 
lower Appellate Court holds that there was 
due eervice of notice the decree of dismissal 
made on the previous occasion will stand. 
If, on the other hand, it is found that there 
was no service of notice for all or any of 
the years the plaintiff will be entitled to 
8, declaration that the costs of those years 
are not realizable from him. There will 
be no order for costs of this appeal. 
Future costs will-.abide the result. 


Latifur Rahman, J.—I agree. 
_ Be Order accordingly. 


BHOPAL HIGH COURT | 
Civil Revision Petition No, 60 of 1939 
i - February 6, 1939 
MouAmMap Aumap Kuan, O, J. 
ISHAQUE ALI—PLAINTIFF 
~-PRTITIONER — 


TE VETIUS a 
:: ABDUS SAMAD—Dzrenpant 
_ — RESPONDENT 3 

Jurisdiction Small Causes—Naiure of small cause 
suit—Suit for-fixed amount — Defendant's plea 
giving rise to settlement of accounts — Nature, tf 
changed—Suit againat agent for value of tickets 
received and not.accounted for is cognizable by. Small 
Caiige’ Coüřt—Small Cause Courts Act (Bhopal). 

The essential nature of a suit for accounts’ isthat 
therein the plaintiff does prey-for' a decree for a flxed 
sum-of;money, but-only wants rendition of account 
by the defendant followed by a decree for the 
amount found due, Such suits are excluded from 
the ‘purview of Small’ Cause Courts: Act, But'a' suit 
which’ ig essentially -of small cause nature- does 
not-change its character merely because the defend- 
ant has chosen to raise a plea of account, It is 
possible that even in claims for a fixed amount 
the defendant's- plea‘ might some time give rise to' the. 


necessity cf settlement of account, but this alone: 


would not convert a suit fora fixed sum into a suit 


for account. Even if the Court has to go into the 


parties’ accunt to a certain extent, the jurisdiction 
of'Small-Causée Court'is not ousted. A suit against 


an agent for value of goods received and not account-- 


ed cr by him would lie-in a Court ’of Small Oaúses. 


The plaintifi had given tothe defendant a number 


of admission tickets” in connection with a wrestling 
match to be: sold on commission, The defendant sold 
these tickets tothe public and pocketted all the money 
realized thereby. Thus the plaintiff neither got any 
unsold tickets -back from the defendant, nor any 
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money on account of such tickets as were disposed 
of. The price of the tickets was fixed and their 
number wis in dispute, The plaintiff brought a suit 
in' Small Cause Court to recover full face value of the 
total. number of tickets ; ; ; ` 

Held, that the suit was cognizable by the Court of 
Small Causes. Konduru Runga Reddi v. Subbiah 
Setty (1); 2} Ind Cas. 764 (2) and 20 Ind. Cas. 518(3), 
relied on. i - 

O. R. of an order of the Judge, Small 
Oause Court, Bhopal, 


Syed Mohammad Ali, for the Respons» 
dent, | 


Order.—This is a plaintiff's application | 
praying for revision of an Order passed by, 
Judge Small Causes Court, Bnopal directing 
the plaint to be returned fur being filed in 
the proper Oourt, and ‘holding that the suit 
was not cognizable by Small Oauses Court. 
It is contended on behalf of the plaintiff 
ihat the suit as framed was of the nature 
of the small cause as defined by law and 
the lower Court has acted with material 
irregularity in returning the plaint merely 
because. the defendant had pleaded that 
the suit was really one for account and as 
such‘was triable as a regular suit. The 
facts on record disclose that the plaintiff 


-had given tothe defendant a number of 


admission tickets in connection witha 
wrestling match to be sold on commission, 
The defendant sold these tickets to the 
public and pccketted all the money realized 
“Thus the plaintiff neither got 
any unsold tickets back-from’ the defene 
it, T of stich 
tickets as were disposed of. This suit has 
been tiled against the defendant as an agent 
for the return of goods consigned or the 
value thereof. Theprice of the admission 
tickets was fixed and their number is also 
not in dispute. The defendant was obliged 
either to return the unsold tickets or to pay 
the face value thereof after deducting his 
commission. On these facts the nature of 
the suit really depends and we have to see 
whether the plaintiff's suit was cognizable 
by the Court of Small Causes or not. The. 
Sniall Cause Courts Act has excluded from 
its purview all suits relating to settlement of 
accounts between the parties. The essential 
nature of sucha suit is that therein the 
plaintiff does pray fora decree for a fixed sum ' 
of money, but only wants rendition of account 
by the defendant followed by a decree for the 
amount found due. In the present suit the 
plaintiff has sued the defendant for the 
full face value of the total number of admis- 
sion tickets delivered to him for the eimple 
reason that the defendant has failed to 
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return tothe. plaintiff any tickets which were 
left unsold. Ifthe defendant pleaded that 
all the tickets were not sold, still on his 
own plea he was obliged to pay the price 
of all such tickets as were sold by him 
after deducting his commission, returning 
at the same time the balance of original 
tickets that had remained unsold. Thus it 
appears that the plaintiff's claim was 
practically for a fixed sum of money and is 
not one for account It is possible that even 
in claims for a fixed amount the defendant's 
plea might some time give rise to -the 
necessity of settlement of account, but this 
alone would not convert a suit for a fixed 
sum into a suit for account, It is-a settled 
principle that a suit which is essentially 
of small cause nature does not change its 
character merely because the defendant has 
chosen. to raise a plea of account, 
Even if the Court has to go into the parties’ 
account to acartain extent the jurisdiction 
of Small Cause Court is not ousted. This 
principle has been approved in Konduru 
Runga Reddi v. Subbiah Setty (1), -Again 
itis not necessary to treat every case bete 
ween a principal and an agent involviog 
some accounts as one out of the purview of 
the Small Cause Courts Act. In a Madras 
case reported in Malaya Pillai Nadan v. 
Veenganan Chetty, 24 Ind. Oas. 764 (2) it 
was held that a suit against an agent for 
value of goods received. and not accounted: 
for by him would liein a Court of Small 
Causes, Similarly if an agent misappropri- 
ates any sum of money collected by him on 
behalf ‘of his principal, the suit would lie 
in a Court of Small Oouses Varadarajulu 
Chettiar v. Pattra Narayanaswamy Chetty, 
(20 Ind. Oas. 518) (3). In the present suit 
the plaintiff and the defendant hold the 
capacity of principal and agent-and the'suit 
being one fora fixed amount representing 
the full’ face value of the admission tickets 
was notasuit for account, The. order. of 
the’ lower Court in’ returning the plaint is 
not in“ accordance with law. It is therefore 
ordered that’ the revision. petition: of the 
plaintiff be accepted, the lower. Court's 
order set aside, and the plaint-be returned: 
for being registered’ asa small cause suit 
for decision according to law. Costs of this 
petition shall be paid: to. the plaintif ap- 
plicant by the defendant respondant who 
shall bear-his own~costs.- __ . 
B, Pétition accepted. 

: (1) 28 M 304. 
ao 24 Ind, Cas. 784; AI R 191} Mad 100;1 LW 
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(3) 20 Ind, Oas. 518; 14 M L T 46; 24M L J693; 
(1913) M W N 879, e 
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MADRAS HIGH COURT 
Oriminal Appeal No. 548 of 1939 
December.6,. 1939 
Buen anD, Moocett, JJ. 
“EMPEROR—Proszgcvtor 
Versus 
` DEYY4M OHINNAYYA—Prtsonge 

$ ——ACOUSHDe i 
Criminal trial— Confession — Murder — Accused 
confessing but introducing in it circumstances, to 
avoid conviction for murder—Hvidence showing and 
Court satisfied that siolance amounted to murder 


—Accusedcan be convicted of murder on his con- 


fession. : , : 
Where an accused confesses to having caused the 
death of a woman and admits having ‘robbed her 
after ideath’ but, during that confession - he intro- 
duces.into if circumstances withaview to excuse 
himself from a conviction for murder, and. it is clear 
from the medical evidence and the Court is satisfied 
that the woman lost her life notin the leastin the 
manner described by the accused but that by violance 
to the neck and pushing of the cloth into her mouth by 
the accused, the violence amounts to murder and the 
accused can beconvicted of murder upon his con- 
fession. f 


Trial referred by the Court of Session 
of the Vizagapatam Division for confirmas 
tion of the sentence of death passed upon 
the said prisoner in Oase No. 39 of the 
Calendar.for 1939 on September 29, 1939. 


“The Public Prosecutor, for the Crown, 
Mr. D. Narasaraju, for the Accused, 


Mockett, J.—The accused has been 
convicred aad sentenced to death by the 
learned Sessions Judge of Vizagapatam 
forthe murder of a woman Laksnmikane 
tham described by some Witnesses .as a 
dancing girl, by her uncle as a prostitute, 
There is no doubt that on May 29, 1939, 
she was alive. She , met her death by 
violatice unquestionably and the only point 
we have to consider in this case is whether 
it is proved that that violance which unques- 
tionaly came from the hands of the accused 
was such that it can be said trat Laksmi- 
kantham was murdered by thé accused. 

' The evidence can be very shortly sume 
marised. Oa the discovery of tha murder 
the local Police who obviously had informa- 
tion took steps to trace tne suspected person 
who had gone in thé directioa of Narasao- 
napet. P.W, No. 9 a gutks driver gave 
evidence to the following effect, He said 
tiat he heard of the deata of the dancing 
girl on Tuesday at ‘about. noon and’ taat 
the accused nad come to him ona the pravis 
ous Sunday... He came to hire his jutka 
to take nim- to Narasannapet, He-was to 
start on Monday i.e. May 29, the:date on 
which this wooiaa ldst her ife. Bat. he did 
not-come óa that day: P. W. No. 9 met 
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him in the bazar and complained that he 
had lost engagements by waiting for him. 
The accused said he would start at 3 a, m. 
on Tuesday and in fact he came to P. W. 
No, 9 at 5 a: m. on Tuesday. They started 
at 5 o'clock and drove to Satyavaram 
which is 20 miles from Tekkali,. reaching 
that place at 7-30-4. M, At Satyavaram 
the accused after making excuses went 
into the village, without making in imme 

diate payment of his fare, Then P. W. No.9 
becoming apprehensive followed’ him and 
the accused had to concede that he had no 
money. But he gave to P. W. No. 9~-as 
security a bangle which has been marked 
M. O. II-a in this case and which has been 
identified as belonging to the deceased, 
P. W; No. 9 drove back to Tekkali but at 
Narasannepet ke learnt tbat the Police were 
making enquiries for a red jutka and white 
horse which was the description of his own. 
He found the Police and learned that - they 
were investigating acase of murder of -a 
dancing girl. He handed over the bangle 
to someone in the Police Station at Naras- 
annapet. There isa slight discrepancy as 
to whether he handed it over in the presence 
of the Circle Inspector or the Sub-Inspectcr 
as he said at the Sessions or whether when 
he handed it over they were not present as 
he said in the lower Court. In our opinion in 
this case this discrepancy is totally imma- 
trial. But he did hand over the bangle and 
went with the Police towards’Urlam which 
is £ miles off. There they saw the Narase 
ammapet Police chasing a man who was 
caught at the village of Mathalapuvanipata 
whichis near Uriam and when he was 
caught he had on him M. Os. Nos. II, 
II, and Il-a and IV which are jewellery 
and ornaments belonging to the deceased. 
Now in this case we have not to enquire 
whether there is any question as to whether 
these jewels did belong to the deceased and 
as we have already indicated we have not 
to enquire as to whether the deceased met 
her death at the hands of anyone else other 
than the accused, because both these 
matters are set beyond all doubt by a 
confession made before the Magistrate by 
the accused and which has been marked 
Ex. D. ‘After the most elaborate warning 
the accused made the following statement: 


“A week back ona Sunday night I went to the 
_house ofthe dancing girl Nelluru Lakshmikentham 
atTekkali’ As per the condition of the night's 
engagement I paidher Rs. 4. When I woke up at 


day break .at 4 o'clock and when I was ready to 


come out, she demanded a rupee alleging ‘that I 
owed her previously. There upon we both quarrell- 
el, She beat me with a fan when I was coming 
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out. She caught hold of my waist cloth. I put my 
hand on her shoulder and pushed her saying, “do you 


leave it or not”. 

She caught hold of my testicles. There- 
upon after putting my hand upon her neck 
I pressed her hard against the cot and 
pushed her. The frame of the cot struck 
against her neck and she appeared like a 
person dying, The mouth was opened. 
I removed from her person all ths jewels t.e. 
three pairs of gold -bangies, a garland: of 
gold miriyalu (gold balls) a gold Puducher 
inanu with Jigini and put them in my 
pocket and came out. I wentto the house 
of the jutkawala, engaged the jut and 
reached Satyavaram by 7, o'clock -in the 
morning. I got down there.. I went: to 
Dukalapadu from there. The Circle 
Inspector of Police of Chicacole and some 
others caught hold of me on the way, The 
Taluk Magistrate was satisfied that that 
confession was voluntary and made ‘with 
due appreciation of what was said and of 
the consequences. So it will be seen that 
the accused admits possession of the jewels 
which has been also proved by the evidence 
of other witnesses for instance P. W. 
No. 20, who describes how they were in the 
accused's possession. P. W. No. 2 iden- 
tifies the jewels as belonging to the decease 
ed. -Iiwill be seen also that the accused 
describes how he used violence to the deceas* 
ed. Hehas before the learned Sessions 
Judge repudiated this confession. Before 
the Magistrate he said that he did not 
commit the offence, that the Circle Inspector 
and others caught hold of him unnecessarily 
on the Uriam road, when somebody: put 
these jewels in his hand and that he confes- 
sed owing to the Circle Inspector threat» 
ping to beat him. Before the learned 


Sessions Judge he stated as follows:— 

“I came on May 29, 1939, Tuesday. in a Ohicacole 
bus from Ranasthalam to Ohicacole. I engaged a 
jutka at Ohicarcole and went to Dukalapadu and other 
places to purchase yarn. I went to Bhadrayya’s 
house at Dukalapadu and asked him for fresh water: 
and stood there after drinking the water. The 
Police came, thrust the jewels into my pocket and 
beat me in order that I should confess the crime. 
The Sub-Inspector and others told me to make a 
confession of crime before the Magistrate also, In 
the interval the Magistrate gave me time to think 
the matter. Head Constable and others came to me 
and said that if I didnot make a confession I would 
be beaten, While Iwas making the confession two 
Constables watched at me througha window with 
sticks in their hands. I made the confessional 
statement for fear that they would beat me, I know 
nothing about the offence.” 


He was asked why the QOircle Inspector 
should have met him in. the neighbourhood 
and thrust the jewels into his pocket to 
which he replied. 
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“I cannot giveany reason, Buta purse containing 
, Ras, 30 was taken from my pocket and: thèse jewels 
tied in a cloth were putinto my pocket”, — 

The evidence of the Deputy Tahsildar 
who was the Magistrate for the purpose of 
this confession was clear that he kept the 
accused in a separate cell after being 
Warned and in cross-examination no attempt 
was made to put to the witness the case 
for the defence. It may be said that there 
is a bare hint that the accused might have 
been accessible, but the suggestion that 
between the warning by the Magistrate and 
the actual confession he was under Police 
influence was never pressed home. no 
doubt for the reason that,as we sre quite 
oo the suggestion is wholly base- 
Qss. 


` We are asked by the learned Counsel for 
the appellant to say that this confession as 
it stands is not a confession of murder, 
when it must be accepted as it is and that 
therefore on the evidence before us it is 
not possible to convict this man of murder. 
That is a proposition which is wholly 
unacceptable and is contrary to practice 
and authority. The circumstances must 
be taken as a whole. What are the circum- 
stances here, A man confesses to having 
caused the-death of a woman and admits 
having robbed her after death. Butduring 
that confession he introduces into it circu- 
Instances with a view no doubt to excuse 
himself from a conviction for murder. 
Now in those circumstances itis’ obvious 
that the most vital evidence in the case is 
the evidence of the Medical witness P. W. 
No. 1. He is the Medical Officer in charge 
of. the Tekkali Hospital, He received 
the body for the purpose of post mortem 
examination at 2-30 on the 30th and he 
gave. a post mortem certificate. 
dealing with this evidence it will be 
convenient to examine that certificate 
Ex. A. He found injuries on 
woman. There were a nail mark on the 
Tight side ofthe neck, four nail marks or 
marks resembling nail marks on the left 
side of the neck, bruises on the left side 
of the upper lip and the right leg near the 
knee, but the most signicant of all perhaps 
was that in this woman's mouth between 
the teeth and against the tongue was thrust 
asmall shirt which was firmly caught 
between her teeth and was. removed with 
difficulty, It had been pressed in such 
away that the tongue was pressed and 
pushed back. The cloth was stained red 
and on removal there was a discharge of 
reddish froth. It is not surprising perhaps 
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in these circumstances and having regard 
also tothe condition of the lungs, to say 
thatthe opinion as given in the post 
mortem certificate wasthat “the deceased 
would appear to have died of | Syncope, 
probably the result of throttling.” In his 
evidencethe Doctor is quite definite, he 
says, in his opinion the deceased died of 
Syncope, the result of throttling. And 
he again describes, ashe did in his post 
mortem certificate what he found, Now ia 
Gross-examination - certain questions. were 
asked to suggest apparently that this 
cloth could have been put into this woman’s 
mouth when she was asleep, though what 
the relevance of these questions is we find 
it difficult to.understand. In re-examina: 
tion he stated if the victim was seized by 
the throat first she would be powerless to 
resist the introduction of the cloth into the 
mouth, So possibly questions were put m 
order to suggest that the cloth was inserted 
into this woman’s mouth when she was 
asleep. It will be observed that in the 
confessional . statement . of the accused 
there ie no mention whatever of the cloth 


The accused says, - ; 


“Thereupon after putting my hand .upon her 
neck I pressed her hard against the cot and pushed 
her. .The frame of the cot struck. against her neck 
and she appeared like a person dying.’ 


The suggestion apparently being that in 
this struggle she lost her life from . a blow 
on the back of the-neck. There is nothing 
in the crosseexamination of the Doctor to 
suggest that explanation and the evidence 
of the Doctor .is wholly inconsistent with 
it. Itis clearfrom his evidence and we 
are quite satisfied that this woman lost her 
life not in the least in the manner describ- 
ed by the accused but that.she was 
throttled, that a cloth was stuffed into her 
mouth and-from those causes—violence to 
the neck and this pushing of the cloth into 
her mouth—she died and there can be no 
doubt whatever that that violence was done 
in circumstances that must amount to 
murder, If there had been any doubt 
which there is not, the fact that this man 
afterwards robbed her of her jewellary is 
of the utmost significance. The learned 
Judge came. to this conclusion and with 
that conclusion we entirely agree. The 
appellant was guilty of murder and nothing 
else and in the circumstances the sentence 
passed upon him could be the only sentence. 
We confirm both the conviction and sen- 
tence and dismiss the appeal. | 

Befere parting with this case, we should | 
like to @xpress our appreciation of the 


ao 
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detection work in this case by the Police 
Officers responsible, It will be noticed 
that this murder occurred during midenight 
of 29th-30th, and‘ that early in the morning 
ofthe 30th the Police were engaged ‘in 
making investigation at a long distance 
from Tekkali and successfully arrested the 
accused a little further off on the same day. 
We have no doubt that our observations 
will be brought to the notice of the 
superior officer of the officers concerned. 


N.*3, Appeal dismissed. 
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ROWLAND.AND OSATTESJI, JJ. 
MATHURA SINGH. AND OTARRS—PLAINTIFFS 
—APPELLANTS. 
VETSUS 
PALAKDHARI RAI AND OTB8BRS— 


DEFENDANTS ——RESPONDENTS 

- Deed—Construction.— Precedenta, value of — Mort- 
gage — Hypothecation of property to secure only in- 
terest—Money decree for amount of principal—Limi- 
tion Act (IX of 1908), a. 20, sub-s, 1, proviso—Prosise 
appltes-to sub-s. (1) only. ' > ~ ' 3 

-1t -is not very profitable-to attempt toconstrue a. 
document by reference to.authorities; the. words of: 
each document must be taken and the Courtmust 
ascertain, as best it can, what the intention of the 
parties was in-accordance with the terms expressed 
bythem, 177 Ind. Oas. 33 (1), relied on. 

Where. the executant (defendant) mortgages and 
hypothecates the lands in favour of the plaintiff not 
for payment of the principal but to secure payment 
of the interest on it and the payment of principal is 
not secured on the land, the plaintiff would be 
given a. money decree for the amount of prin- 
cipa 

it was not the intention of the Legislature in enact- 
ing proviso to sub-s, 1 of s. 20, Lim. Act to abrogate 
the long-established and traditional practice by. 
which a mortgagee in possession of land is deemed to 
bein receipt ofinterest and to have a fresh start of 
limitation from the period when his possession ceases 
and in this view the proviso was intended to apply 
yr ae ao sub-section and not the second sub-section 
„of 8, 20, 


A. from a decision of the Subordinate 


A Monghyr, dated September 19, 
Si a 


Messrs. S. M, Mullick and Sarjoo Prasad, 
for the Appellants. 


Messrs. S. N, Bose and N. N. Ray, for the 
Respondents. 


‘Row iand, J.— This appeal arises out of- 


a svit by the plaintifieappellant to recover 
money advanced to defendant No, las a 
Joan. The advances amcunted to Rs. 1,200 
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and. the- first defendant executed two 
sudhbharna deeds for Rs. 400 and Rs. 800 
respectively on February 14, 1924. It-.was 
the plaintiff's case that he was put- into 
possession of the mortgaged properties, 
but was dispossessed on July 26, 1924 by the 
defendants first party and defendants 
second party. The defence of the princi- 
pal defendants was that actual possession 
of the land was with defendant No, 1-who: 
made over to the plaintiff the produce 
thereof to the extent of 48 maunds of paddy 
anuually to the plaintiff, It does not seem 
necessary to. decide whether upto 1341 
the plaintifi was in physical possession 
or in, constructive possession by. receipt of 
profits from:defendant No,.1 who:held under: 
him. The plaintiff's case was that in 1342: 
the defendant No. 1 and others dispossessed 
him and this has been negatived by the 
Courts who hold that the plaintiffis still. 
in constructive possession. That being so, 
the question arises whether the plaintiff 
can sue for his money, which wasthe form 
in which the claim was laid at first. or, 
alternatively for sale of the mortgaged. 
property which was an additional prayer 
in the alternative added at the appellate 
stage. The point turns on whether there, 
is a personal covenani torepay. We have 
been shown some authorities by both. 
sides, butas pointed out by Wort. A. O.J. 
in Raj Kumar Bharthi v. Surajdeo Sahi (1);. 

“It isnot very profitable to attempt to construe 
a document byreference to authorities; the words 
of each document must be taken, and the Oourt. 
must ascertain, as bestit:can, what. the intention of 


the, parties was in accordance with the terms 
expressed by them.” oe 

In these two documents which are similar 
in their provisions there is an express’ 
promise that : 

“I (the executant) -on paying up the said amount 
of principal in, full in one:lump sum in the month. 
of Jeth 1334 Fasli and getting the endorsement of 
payment made on the back of this sudhkbharna 
rehan deed by the said creditor shall take back this 
land.” 


That appears: to be a plain promise to 
repay. ‘Lhenthe hypothecation clause is 
curious. The executant mortgages. and 
bypothecates: the lands in question not for 
payment of the principal but to: secure 
payment of the interest on:it. So far-as 
appears from the documents themselves, 
the payment of principal is not secured on 
the land. That being so, 1 see no objec 
tion to- giving the plaintiff a money decree 
for the amount of principal which: he: 
claims subject to limitation. 


(119 PL T.3747; 177 Ind. Oas. 533;11 R P 154; 4 
B R684; Al R 1936 Pat, 585; 17 Pat, 737. 
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As regards interest, the bond stipulates. 


that no interest shall be payable so long 
as the plaintiff is in possession of the land. 
Therefore, there is no cause of action for 
interest up tothe date of suit and if the 
plaintiff has any grievance with regard to 
non-delivery of produce of the land which 
he has sub-let to the defendants, then 
that would be a separate cause of action. 

Finally we have to consider the question 
of limitation which is raised on behalf of 
the respondent. The due date of payment 
of the one bond was about June 1926 
and of the other June 1927. The suit was 
instituted in May 1937. Tre bond wasa 
registered one. It is contended that the 
period cfsix years’ limitation bars the 
suit; but the appellant relies on subs 
8,2 of s. 26 of the Lim. Act under which : 

“Where mortgaged land is in the possession of 
the mortgagee, the receipt ofthe rent or produce 
of such land shall be deemed to be a payment for 
the purpose of sub-s, ({1)” 

Mr. Bose forthe respondent refers to 
the proviso to sub-s. l of s. 20 which was 
inserted by the amendment of 1929, His 
contention is that this proviso applies to 
the whole of the section, whereas for the 
appellant the contention is that it applies 
only to sub-s.1. It does not seem to us 
that the intention of the Legislature in 
enacting this proviso was to abrogate the 
long established and traditional practics 
by which a mortgagee in possession of land 
is deemed to bein receipt of interest and 
to havea fresh start of limitation from 
the period when his possession ceases and 
in that view I am of opinion that the 
proviso was intended to apply to the first 
sub-section and not the second sub-section 
of s. 20, so thatthe suit is not barred 
by limitation. In my opinion the plaintiff- 
appəllant was entitled toa decre for the 
principal amount claimed and should get 
interest fromthe date of suit up to the 
date of decree at six percent. simple and 
thereafter interest on the whole amount 
at 6 percent. The decree will be against 
defendants Nos. 1 tò 6 only with costs 
proportionate to his suecess, The defen- 
dants Nos. 2 to 6 being the sons and 
grandsons of defendant No, 1 are liable to 
the extent of theirinterest in the family 
property. 

Chatterji, J.—l agree. 


D. Order accordingly. 
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‘Bennet AND Varma, Jd. 
ASHAREFI LAL AND ANOTHERR—— 
PLAINTIFFS—APPRLLANTS 


Versus 
ZAMIR FATIMA BIBI AND oruars— 
DEFENDANTS AND OTHERS ~PLaINTIr¥s— 
ResPoNDENTS 

Mortgage—Mortgage by conditional sale-—Oonditions 
which the parties desire to express in regard to term 
~——Redemption —Limitation—Mortgage before 1883-- 
Limitation for redemption — Statutory right under 
Bengal Regulations I of 1798 and XVII of 1806— 
Redemption suit brought more than 60 years 
~Applicability of Art. 148, Limitation Act (IX of 
1908)— Agreement that mortgagor may redeem within 
stipulated time, validity — Oonstruction—~Principles 
~- Limitation —Law in force before 1877—~—Limitation 
Act (IX of 1908), s,3—Act, if draws distinction ae to 
whether cause of action arose with regard to document 
before 1877 or after it. 

In a simples or in a usufructuary mortgage, the 
conditions which the parties desire to express in 
regard to a term will be different from the conditions 
which the parties desire to express ina mortgage for 
conditional sale, In the latter mortgage one of the 
points which the parties desire to express is the 
period when foreclosure will arise and another point 
which they desire to express is within what period 
redemption is to be allowed. Thereis noreagon to 
make these two periods the same andthe natural 
agreement would be to allow redemption up to s 
certain date, and if not made by that date then to 
allow the right to foreclosure to begin. No such 
points arise ina simple mortgage; and in a ueufruc- 
tuary mortgage the important point is that the 
usufructuary mortgagee desires to hold posssesion for 
a certain time in order that he shall have the benefit 
of such a period. fp. 489, col. 1) 

In cage of a mortgage by conditional sale executed 
before 1882, (before T. P, Act), the mortgagor has a 
statutory right under Ben. Regns. I of i788 and 
XVII of 1806 to redeem within any stipulated period 
provided inthe deed. Therefore, even if there had 
been only & period of 2 years in the deed, the 
statutory right existed by which the mortgagors can 
have redeemed from the date of execution and the 
suit for redemption brought more than 60 years 
would therefore be barred by the period of limitation 
under Art. 148 of the present Lim. Act, [p. 490, col. 


l dusa referred to.] 

Ordinarily and in the absence of a special condi- 
tion entitling the mortgagor to redeem during the 
term for which the mortgage is created the right of 
redemption can only arise onthe expiration of this 
specified period, but there is nothing in law to pre- 
vent the parties from makinga provision that the 
mortgagor may discharge the debt within the specified 
period and take back the property. Such a provi- 
sion is usually to the advantage of a mortgagor. 23 
Ind. Oas. 355 (6), relied on. {p. 489, col. 2,) 

In each case the Courts must look to the nature of 
the particular mortgage and the surrounding circum- 
stances to ascertain what the intention of the parties 
was. One deed cannot be interpreted in the light 
of the language used in other deeds. fp. 491, col. 
2 


J is not correct to say that because the first Lim. 
Act was not introduced until 1877 there was no law 
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of limitation in force in 1872, There wasa law of 
Hmitation laid downin s. 14 of Regn. IIT of 1793 
which provided a period of 12 years for the cause of 
action for any suit. 

The Lim. Act, does not make any distinction as 
to whether the cause of action arose in a suit in 
regard to a document before or after 1877. The Act 
says clearly that every suit instituted after the 
period prescribed therefor shall be dismissed. (p. 
488, col. 1] - l 


S. A. from tbe decision of the Additional 


Civil Judge, Allahabad; dated September 
18, 1936. | 


Messrs. Gopi Math Kunzru and Gopalji 
Mehrotra, for the Appellants. 


Mr, Mukhtar Ahmad, for the Respon- 


dents, - 


Bennet, J.—This is a second appeal by 
the plaintiffs whose suit for redemption 
was decreed by the trial Court but dis- 
missed by the lower Appellate Court on 
the ground that it was timeebarred. The 
question of limitation is the only one raised 
in this second appeal. The plaintiffs: sued 
for : redemption of a mortgage by condi- 
tional sale executed on August 7, 1872. 
The relevant clause for the purpose of 
limitation in this deed is as follows: 

Bawae mubligh _- 1203-16 mazkura bala ke rehan 
miadi do sal yani bai bilwafa kar diya wa tamam 
wa kamal gare saman apna murtahinse wasul 
paya ab dame wa dirame yaftant mera simme 
murighin ke baqi-nahin_ hat aur iqrar yeh hai ki 
andar do sal ke jab rupya mahina Sawan men nagd 
yekmusht ada karden tab us sal: jaedad hagiyat 
apni fak rehan kara lewen aur agar andar do sal 
ke rupya ada na ho to bad do sal ke yeh bai 
bilwaya bai kamil hojaega our murtahin malik 
mustaqil shat marhuna ka hoga.. 


. The trial Court interpreted this mortgage 
to mean that redemption could not take 
place until the period of two years had 
expired, t. ¢., on August 7, 1874. The 
suit was brought on August 7, 1934 and 
was. therefore according to the trial Court 
within 60 years of the date when the 
right to redeem first accrued. Article 148 
of Sch, I, Lim. Act, states that for a suit 
against a mortgagee to redeem or reccver 
possession of immovable property morte 
gaged, the period of limitation is 60 years 
and, the period begins to run from the 
time “when the right to redeem or to 
recover . possession accrues,” On the o 

hand, the lower Appellate Court held inet 
the clause quoted.gave a right to redeem 
prior to 1874 and that therefore the period 
of 60 years in Art. 148 had begun to run 
-from 1873 and had expired in 1933 and 
therefore the suit in 1934 was time-barred. 
The expression used by the Court below ig 
that the right.to sue will begin to run from 
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the first year of the mortgage. The- actual: 
date in the mortgage of August 7, 1872 
has been ascertained by learned Counsel 
for the appellants to correspond to Sawan 
Sudi 13, Sambat 19297 ive., “it is the 13th 
day of the month of Sawan in this year. 
There therefore remiined 17 days in that 
month of Sawan in .1872 and -if the ine 
terpretation adopted bythe lower Court is 
correct then redemption could have been 
effected in the 17 days of the month of 
Sawan in the year 1872 or in:the month of 
Sawan in the year 1873 and also in.-the 
month of Sawan in the year 1874. On 
the other hand, the interpretation of the 
learned Oounsel for the appellants is that 
there could not be redemption until the 
expiry of two years and: as redemption 
could have first taken place on August 7, 
1874 the suit which was brought on August 
7, 1934 wae within the period of 60 years. 
Learned Counsel at first based his argus 
ment on the provisions of s. 60, T. P. Act, 
(Act IV of 1882), and his argument was 
that this section lays down the law in 
regard to redemption for mortgages generally 
and therefore covers the mortgages by 
conditional sale which are defined in 
s. 58, subes. (c) of that Act. Section 60 
states : 

“At any time after the principal money has 
become payable the mortgagorhas a right of pay- 
ment or tender at a proper time and place of the 
mortgage money to require the mortgage...” 

His point was that redemption was at 
any time after the principal money has 
become payable. He further argued that 
in the amendment of the T. P. Act by 
Act XX of 1929 the word “payable” had 
been replaced by the word “due” and there= 
fore he argued that this alteration should 
be considered to have the effect that the 
right to redeem and the right to foreclose 
should be co extensive and should run from 
the same point in time. Now whatever 
the merits of this contention are, there: is 
a serious difficulty in the application of 
this argument to the present case. In the 
T. P. Act (Act IV of 1882), s. 2 pro 
vides: 

“But nothing herein contained shall be deemed 
to affect......(c) any right or liability arieing out 
of a legal relation constituted before this Act comes 


into force, or any relief in respect of any such 
right or liability.” 


The present suit is based on a mortgage 
executed in 1872 which was long before 
the T. P. Act came into force in 1882, 
Therefore the rights of the parties should 
be interpreted in accordance with the law 
on the subject which was in force in the 


1940 ° 


year 1872 and not in accordanse with the 
later law laid down in Act IV of 1882. The 
Schedule of the T. P. Act shows that there 
were repealed certain Regulations in regard 
to conditional sales~anid redemption, namely, 
Beng. Regn. I: of (1798 -and Beng. 
Regn. XVII of 1806 and in each case the 
whole Regulation was repealed. ` Therefore 
those Regulations- had “been in force up to 
1882 and were in force. in 1872. Now 
turning. to these, Regulations, Regn. I of 
1798 inthe Preamble states : 

“It has ‘been long a prevalent practice in the Pro- 
vince of Behar to .borrow money on the mortgage 
and conditional sale of landed property under a 
‘stipulation that if the sum borrowed be not repaid 
(with or without interest) by a fixed period, the 
sale shall become absolute. This species of transfer 
has in the above Province been usually denominated 
bye bilwafa.” = 

In s, 2 it is provided £ 

“In all instances of the loan of money on bye 
bilwafa or on the conditional sale of landed pro- 
perty as explained in the Preamble to this Regula- 
tion however denominated the borrower who may 
be desirous to redeem his land by the payment of 
the money lent upon it with any interest due 
thereon within the stipulated period, is at liberty 
on or before the date stipulated either to tender 
and psy to the lender the amount due to him, 
taking such precautions as he may think necessary 
to establish such tender and payment, if evaded 
or denied, or without any tender to the lender to 
deposit the amount due to him, on or before the 
stipulated date in the Dewanny Adawlut of the 
City or Zillah... and if the land be in the posses- 
sion -of the lender shall entitle him to demand the 
immediate recovery thereof.” 


This present mortgage is stated by the 
Courts below to be a rehan bye bilwafa 
and this point is-not contested. The statu- 
tory provision in s. 2of Regn. I of 1798 
states that whatever the conditions dre, 
“however denominated,” the statutory right 
exists for the lender on or before the date 
stipulated to make payment and obtain 
recovery of his land. The exact provision 
therefore in the document cannot override 
this statutory right, In Regn, XVII of 1806 
s. 7 made a further provision in regard to 
redemption which was stipulated to be 
additional to the provision in Regn. 1 of 
1798. This s, 7 states: 

“In addition tothe provisions made in Provinces 
of Bengal, Behar, Orissa and Benares by Regn. I of 
1798, and in the ceded and conquered provinces by 
Regn, XXXIV of 1803 for the redemption of mortgages 
and conditional sales of land under deeds of bye 
bilwafa, kutcubaleh or any similar designation, it 
is hereby provided that when the mortgagee may 
have obtained possession of the land on execution 
of the mortgage deed, or at any time before a final 
foreclosure of the mortgage the payment or estab- 
lished tender of the sum lent under any such deed 
of mortgage and conditional sale or of the balance 
due if any part of the principal amount shall have 
been discharged, or when the mortgagee may not 
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have been put in possession of the mortgaged pro- 
perty the payment or eetablished tender of the 
principal sum lent, with any interest due there- 
upon, shal! entitle the mortgagor and owner of such 
property or his legal representative to the redemption 
of his property.” 

This Regulation therefore extended the 
period for redemption to any time before a 
final foreclosure of the mortgage. In this 
connection an argument may be noted by 
learned Counsel on behalf of the appellants 
that because the first Lim. Act was not 
introduced until 1877 there was no law of 
limitation in force in 1872. This appears 
to me to be incorrect, because there is & 
law of limitation laid down in s, 14 of 
Regn, [II of 1793 which provided a pericd 
of 12 years forthe cause of action for any 
suit.. It is true that in a number of cases 
which have been shown to us these Bengal 
Regulations have not been quoted, but ss 
they were in force until repealed by T. P. 
Act in 1882 it appears. to me that they govern 
the present case and that quite apart from 
any interpretation of the particular clause 
in the mortgage deed before us the 
statutory right of redemption arose prior 
to the period of two years stated in the 
document and that the mortgagor had the 
right to redeem on anyday from Sawan 13, 
1872 and as his period of limitation was 
60 years from the accrual of his right of 
redemption his suit would be barred in 
1934. The next point is what is the mean- 
ing of the particular words in the clause. 
No doubt the first part of the clause in 
question does state that there is a mortgage 
by conditional sale for a period of two 
years, but this is. followed by the particular 
clause which gives a right to pay in the 
month of Sawan within two years and on 
such payment from that year the property 
will be redeemed. Then follows the clause 
to the effect that if within two years there 
is no redemption then the mortgage by 
conditional sale will become an absolute sale 
and the mortgagee will become the pere 
mapenot owner. No doubt the mortgagee 
could not become ` a permanent owner with- 
out a suit for foreclosure but that point does 
not arise in the present case as the question 
is whether a suit for redemption is oris 
not time-barred by Art. 148, Lim. Act. It 
appears to me that the right of the plaine 
tiffs to redeem began in 1872 and was 
subject in the first place to the bringing 
of a suit for foreclosure by the mortgagees 
which could have been brought any time 
from August 7, 1374 onwards. Such a suit 
would have terminated the right of the 
plaintiffs or their predecessors to redeem. 
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The right of redemption was also subject to 
-the law of limitation and in the present 
~“jnstance the law of limitation has been 
applied by the Court below with the finding 
that the suit of the ‘plaintiffs was time- 
barred. | 
- ‘An argument was made by learned Couns 
‘sel for the appellants that their right to 
yedeem had accrued in 1874 and that it was 
- a substantial right and having accrued to 
them should not be affected by limitation 
‘which according to him begean- with the 
first Lim, Act of 1877. Now this argument 
is entirely contrary to whatis laid down 
in s. 3, Lim, Act of 1908, which provides 
that “every suit instituted,...after the 
period of limitation prescribed therefor by 
Sch: I shall be dimissed.” The Lim. Act 
doee not make any distinction as to whether 
the cause of action arose in a suit in regard 
to a document before or after 1877, The 
Act says clearly that every suit instituted 
after the period prescribed therefor shall be 
dismissed. Various rulings have been 
quoted by learned Counsel for the appel- 


lants. One of the earliest of these is Vadju 
Vadju (1). On p. 24 the ruling laid 
own: 


“fhe general principle as to redemption and fore- 
closure is that in the absence cf any stipulation 
express or implied to the contrary the right to 
redeem and the right to foreclose must be regarded 
as co-extensive.” 

That principle is not inconsistent with 
the judgment of the Court below because 
what the Court has found is that there was 
a stipulation expressed to the contrary by 
which the right to redeem and the right to 
‘foreclose in the present case did not begin 
at the same time, It appears tome from 
the clause that the right to foreclose did 
not begin until two years had elapsed, 
whereas the right to redeem began at once 
with the limitation that it must be exercised 
in the month of Sawan within the 2 
years. The next ruling to which reference 
was made was Lasa Din v, Gulab Kunwar 
(2). No question such as arises in the 
present case arose in that ruling. In that 
ruling their Lordships of the Privy Council 
dealt with a mortgage of July 26,1912, with 
a period of 6 years and with a clause 
which stated that if there was default in 
the payment of annual interest the mort- 
gagee would have the powerto realize the 
entire mortgage money... “at all time.” 

(1) 5 B 22. 

(2) AT R1932 P O 207; 138 Ind. Cas.$79:7 Luck 
442; 59I A 376; 9 O W N 638; Ind, Rol. (1982) P C 
251; 63 M L J 187; 360W N 1017; 36 L W 246; 560 
P D. 237; (1932) A L J 913; 34 Bom. L R 1600 
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There was a default and the mortgagee did | 
not sue until within the period of 12 years — 
from the expiry ofthe 6 year period pro: 

vided for repayment, The sole question 
was whether the suit should have been 
brought within 12 years from the first dee 
fault in payment of interest or whether it 
was within time when it was brought within 
12 years from the expiry of the period of 6 
Their Lordships held‘that the suit in 


Counsel desires to argue by analogy from 
some observations on p. 452* and in particu- 


‘Jar on the sentence, 


“if the principal money is ‘due’ and the stipulated 
term has gone out of the contract, it follows, in their 
Lordships’ opinion, that the mortgagor can ote 

„in 
the judgment in the Chief Court. Their Lordships 
think tkat'this is an impossible result,” Aa 

I do not think that these observations 
which were in regard toa simple mortgage 
which was executed in 1912 under the T.P. 
Act can be transported and applied to the 
mortgage by. conditional sale executed 
before the Act in 1872. Moreover, in the 
mortgage before their Lordships there was 
asingle term of 6 years provided. In the 
mortgage before this Court the terms in the 
mortgage deed are more complex. The 
next case referred to was Sayad Abdul 
Hak v. Gulam Jilani (3). In this case there 
was one mortgage of October J, 1877, with 
possession (not conditional sale) and a proe 


vision for foreclosure and redemption on the 


expiry of 10 years. There was a second 
mortgage of September 25, 1878, which ex- 
tended the period for redemption to the 
expiry of 40 years after the period of 10. 
years in the first mortgage. It was held. 
that tbis implied that the period of fore- 
closure was also postponed. There was a 
suit for redemption brought in 1892 and 
it was held that redemption should be 
allowed asthe right of redemption could 
not be fettered. Ido not find that there 
is anything in this ruling to support the 
claim of the appellants. In Raghubar Dayal 
v. Budhu Lal (4), there was a simple morte 
gage with promise to pay the principle in 
10 years executed on March 15, 1888, which 
was after the T.P. Act came into force, 
A suit for redemption was brought on July 
16, 1884. It was held that a suitfor re 
demption did not lie. The clause in this 
document was not at all similar to the 
clause in the document before us and more- 
over the mortgage was a simple one, In 
(3) 20 B 677, 

(4) 8 A 95; A W N 1886, 13. 
*Page of 7 Luck:—{[Ed}" 
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-my opinion, in asimple orin a usufruciue 
ary mortgage, the conditions which the 
parties desire to express in regard to a 
term will be different from the conditions 
which the parties desire to expressin a 
mortgage for conditional sale. In the latter 
mortgage one of the points which the par- 
ties desire to express the period when fore- 
closure will arise and another point which 
they desire to express is within what 
period redemption is to be allowed. There 
is no reason to make these two periods the 
same and the natural agreement would be 
to allow redemption up to a certain date, 
and if nct made by that date then to 
allow the right to foreclosure to begin. No 
such points arise in a simple mortgage ; 
and in a usufructuary mortgage the import- 
ant pcintis that the usufructuary mort- 
gagee desires to hold possession for a cer- 
tain time in order that he shall have the 
benefit of such a period. 


The conditions therefore in these mort- 
gage deeds are not the same and rulings 
of simple and usufructuary mortgages are 
not likely to throw any light on the inter- 
pretation of the language in a mortgage 
for conditional sale. In Huseni Khanum 
v. Husain Khan (5), it was laid down that 
under ordinary circumstances a mortgagor 
cannot, before the time limited for pay- 
ment tothe mortgagee expires, take pro- 
ceedings to redeem the mortgage, This 
ruling did not lay down that this was a fixed 
rule but merely that it was the ordinary rule. 
The ruling thereforeis notin favour of the 
principle enunciated for the appellants. The 
mortgage was one of 1830 but the actual 
mortgage deed was not produced and there 
was a dispute as to what were the terms. The 
case was the same which was taken in appeal 
before their Lordships of the Privy Council 
in|Bakhtawar Begam v. Husaini Khanum (6). 
In Muhammad Husain v. Sanwal Das (7) 
the reference to the Full Bench p. 958* 
shows that the question was quite a differ- 
ent one from the one before us. The 
mortgages were cf 1902and 1903 and were 
both simple mortgages and therefore came 
under the T. © P. Act. Moreover, 
the language used was not at all similar to 
the present case. In Akbar Husain v. Shah 


(5) 29 A 471; A W N 1907, 133; 4 A L J 375. 

(6) 36 A195; 23 Ind. Cas, 355; A I R 1914 P O 36; 
4l I A 84; 180 W N 586; 26 M LJ 474, 12 ALJ 
473;19 C0 LJ 477; (1914) M W N 411; 15 MLT 389; 
18 Bom. L R 344;1 L W 813 (P 0). 

(7) 56 A 954 (968); 148 Ind. Cas. 951; A I R 1934 All, 
397; (1934) A L J 261;6 RA 795(F B). 
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Ahsanul Hak (8) thete was a suit for 
redemption of a usufructuary mortgage 
executed on June 14, 1923. On p. 15t% 
learned Counsel invites attention to the 
statement : 

“Within the term the mortgagee cannot enforce the 
mortgage and within the term the mortgagor cannot 
sue for redemption. It was no doubt open to the 
parties to fix two different dates for the enforcement 
of the rights of the mortgagor andthe mortgagee 
respectively, but where only one term is fixed it is 
m recorded and that term is meant equally for 

oth.” 


This is quoted from Bakhtawar Begam y, 
Husaini Khanum (6). In this ruling on 
p. 199f their Lordships of the Privy Council 
stated : 

“Ordinarily and in the absence of a special 
condition entitling the mortgagor to redeem during 
the term for which the mortgage is created the 
right of redemption can only arise on the expiration 
of this specified period, but there is nothing inlaw 
to prevent the parties from making a provision that 
the mortgagor may discharge the debt within the 
specified period and take back the property. Sach 
a provision is usually to the advantage of g 
mortgagor.” 

These are provisions which were made in 
regard to a mortgage of January 6, 1830. As 
that mortgage was prior to the T. P. Act 
their Lordships therefore laid down that in 
regard to mortgages prior tothe T. P. Act 
it was open to the parties to make provi- 
sions by which the mortgagor might dis» 
charge the debt within the specified 
period and take back the property. The 
mortgage in question was one which arose 
under two documents, a sale deed and an 
agreement for return forming together a 
mortgage of conditional sale. This ruling 
is authority against the proposition advance 
ed by Mr. Kunzru forthe appellants that 
the rights ofredemption and of foreclosure 
must be co-extensive in time and that it 
is not Open to the parties to make provision 
to the contrary. In Shyam Lal v. Jagdamba 
Prasad (9) it wae laid down that in the 
absence of any agreement express or ime 
plied tothe contrary the right to redeem 
and the right to foreclose must be regarded 
as Ccuvextensive. This proposition however 
does not help the appellants because there 
is, in my opinion, in the present mortgage 
deed a provision which gives the right of 
redemption at an earlier period than the 
right for foreclosure, In Kalka Prasad v. 
Bhuiyan Din (10) there was a sale deed 


(8) A TR 1932 All. 155; 134 Ind. Oas, 459; Ind. Rul. 
(1931) All. 843. 
KS ‘A IR 1928 All. 131; 108 Ind, Oas, 561;25 A L J 
} “a 


(10) 31 A 300; 2 Ind. Oas. 180; 6 AL J 222, 
*Page of A I R1932 Al.—[Ed.] 
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with an agreement to re-convey of the 
year 1845. On p. 303* the judgmenté&stated: 
_ “We think that in each case we must look to the 
nature ofthe particular mortgage and the surround- 
ing circumstances to ascertain what the intention of 
the parties was.” 

I do not think that this proposition 
will assist the appellants Having regard 
to the circumstances of the present case I 
find two reasons against this appeal suc- 
` ceeding. The first reason is that there 
‘was a- statutory right .under the Ben. 
Regns. Nc. I of 1798 and No. XVII of 1806 
which were in force in 1872 and this statue 
tory right gave the mortgagors the right 
to redeem within any stipulated period 
provided in the deed, Therefore, even if 
there had been only a period of two years 
in the deed, the statutory right existed by 
which the mortgagors could have redeemed 
from the date of execution. and the suit 
would therefore be barred by the period of 
limitation in question under Art, 148 of the 
present Lim. Act, Secondly, I find that the 
interpretation of the clause in the deed 
itself does give this right of redemption 
within the period of 2 years end in the 
firet year of that period in the part of the 
month of Sawan which remained from the 
date of execution. For these two reasons 
this sùit would be time-barred. No further 
point bas been raised in the grounds of 
objection to the decree. Accordingly, in my 
opinion, the appeal should be dismissed. 
There is a cross-objection in regard to costs. 
The lower Appellate Court decreed that the 
defendants will bear their own costs al- 
though the suit was to be dismissed, The 
defence of limitation is a technical one and 
itis for this reagon that the Court below 
exercised its discretion and directed that 
each party would pay their own costs, I 
do not see any reason for interfering with 
this discretion and I would dismiss the 
cross-objection but without costs. 


Varma, J.—I agree that the appeal 
should be dismissed. In my judgment the 
point that arises for decision in this case is 
governed by the principles laid down by 


their Lordships of the Privy Council in- 


the case'in Bakhtawar Begam v. Husaini 
Khanum (6). The suit out of which this 
appeal has arisen was one for the redemp- 
tion of a mortgage by conditional sale 
made on August 7, 1872 by Yusuf Ali and 
Ausaf Ali'in favour of Ali Asghar, We 
are informed by learned Counsel appearing 
for the appellants that the corresponding 
Hindi date for August 7, 1872 was Sawan 
*Page of 31A. {Ea er 





= 
< m 


. e 
eel 


ASHARFT LAL V. ZAMIR FATIMA BIBI (ALL.) 


> 


18710 


Sudi 3, Sambat 1929. The plaintiffs are 
the representatives of the mortgsgors and 
the principal defendants are the represens 
tatives of the mortgagee, The mortgage 
deed in question, after reciting that the 
total amount due from ths mortgagors to, 
the mortgagee on the date of the execution . 
ofthe document was Rs, 1,203-1-6, and 
setting out certain other preliminary facts 
proceeds thus : ; 

Baewaz mubligh 1,203-1—6 mazkura bala ke rehan . 
miadi do sal yani bat bilwafa kardiya wa tamam 
wazara saman apna murtahin se wasul paya ab 
dame wa dirame yaftani mera gimme murtahin 
ke bagi nahin hai. aur iqrar yeh haiki andar do 
sal ke jab rupiya mahina Sawan men nagd yekmusht 
ada karyden tab us sal jaedad hagiyat apni fak 
rehan kara lewen aur agar andar do sal ka rupiya. 
ada na koto bad dosal ke yeh bat bilwafa bat 
kamil ho jaega aur murtahin malik mustaqil shai 
marhuna ka hoga. i : 


The suit was filed on August 7, 1934. 
The main defence was one of limitation, It 
was contended” by the defendants that, 
although a term of 2 years was fixed 
in the mortgage deed, yet the later clause 
clearly conferred on the mortgagors the 
right to redeem before the expiry of that 
term if they paid the mortgage money 
in the month of any Sawan within thàt 
period of 2 years, that the right to re- 
deem accrued tothe mortgagors at least 
inthe month of Sawan in 1873 A, D., and 
that the suit, having been brought more- 
than 60 years thereafter, was barred: 
under Art, 148, Lim. Act. The first Court 
repelled the contention of the defendants. 
and decreed the suit but the lower Appellate 
Oourt has held that the suit was barred by 
time, The learned Counsel appearing for 
the appellants has urged that the general 
principle as to redemption and foreclosure 
is that in the absence of any stipulation, 
express or implied to the contrary, the 
right to redeem, and theright to foreclose’ 
are Co-extensive, and has cited the case. in. 
Vadju v. Vadju (1).. His argument is that 
there is no "stipulation, express or im- 
plied, tothe contrary” in the mortgage. 
deed in question. He has further argued 
that, onatrue construction of the deed, the . 
mortgagee was not entitled to foreclose 
before the expiry of the 2 years mene, 
tioned in the deed and that it must there-, 
fore be held that the mortgagors also were 
not entitled toredeem at any time before 
the 2 years had expired. He urges 
therefore that the right to redeem accrued 
for the first time- on--August 7, 1874 and 
that the suit, having been filed on August 
7. 1934, was within time. ote 
- The question that arises, for considera» - 


- 
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tion is- whether the learned Counsel is 
right in contending. that there is no “‘sti- 
pulation tothe contrary” in the mortgage 
deed in question. It seems to me that 
there is aclear stipulation in the deed 
which ‘expressly provides for an exception 
to the general principle relied upon by 
the learned Counsel. There is no doubt 
that itis open to the parties to a mort- 
gage transaction to enter into an agree- 
ment that the mortgagor shall be at 
liberty to redeem within that term. In 
Bakhtawar Begam v, Husaini Khanum (6) 
their Lordships of the Privy Oouncil obt- 
served on p. 199* of the record : 

“Ordinarily, and inthe absence of a special con- 
dition entitling the mortgagor to redeem during the 
term for which the mortgage is created, the right 
of redemption can only arise on the expiration of 
the specified period. But there is nothing in law 
to prevent the parties from making a provision 
thatthe mortgagor may discharge the debt within 
the specified period and take back the property. 
Such a provision is usually to the advantage of 
the mortgagor.” 

It ig not necessary in my opinion to 
consider whether the argument of the 
learned Counsel for the appellants that the 
mortgagee in this case could not foreclose 
before the expiry of the term of 2 years 
is correct or not. Assuming that his con: 
tention is well founded itis open to the 
parties to agree that, although the morte 
gagee shali not be entitled to foreclose 
before the expiry of the term, the mortgagor 
shall be entitled to redeem before its ex- 
piry. If I may say so with respect, the 
point has been well put by NiamatullahJ., 
in his judgment in the Full Bench case in 
Muhammad Husain v. Sanwal Das (7) at 
p. 968 of the record : 

© yain A condition like the one found in these 
deeds isalways for the benefit of the mortgagor, who 
cannot be sued by the mortgagee within that term 
but may himself pay it if he likes. The term is 
always intended as a measure of forbearance which 
the mortgagee agrees to show." 


The only question therefore that arises 
for consideration is whether, on a true 
construction of the mortgage deed in ques- 
tion, there is a stipulation entitling the 
mortgagor to redeem before the expiry of 


the term fixed. It seems to me that that ‘ 


question must, in view of the language of 
the deed be answered in the affirmative. 
J have already quoted the relevant passage, 
The provision that whenever the mortgagor 
paid offthe mortgage money in any Sawan 
within the 2 years he would be entitled 
in that year to redeem the mortgage clearly 
shows tomy mind that -the intention of 
the parties was that the mortgagor was to 
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have the right to redeem before the expiry 
of the term of 2 years. It is hardly 
necessary to point out that one deed cannot 
be interpreted inthe light of the language 
used in other deeds as was observed in 


Kalka Prasad v, Bhuiyan Din (10) at 


p. 303% : 

“Wethink that in each case wemust look to the 
nature ofthe particular mortgage and the surround- 
ing circumstances to ascertain what the intention 
of the parties was.” 


The language of the deed, what we have 
to consider, leaves no room for doubt in 
my opinion that the parties clearly intend- 
ed that the mortgagor would have the 
right toredeem before the expiry of the 
term. In Bakhtawar Begam v. Husaini 
Khanum (6) their Lordehips, after making 
the observations quoted above, proceeded 
to consider whether in the case before 
them there was any stipulation entitling 
the mortgagor to discharge the debt within 
the specified period and take back the 
property. Their Lordships found that it 
was admitted in paras. 2 and 8 of the plaint 
in that case that there was such a stipulation 
between the parties. That being so, their 
Lordships held that the suit for redemption 
was barred. It is to be noted that in that 
case the mortgage deed itself was not on 
the record and the only evidence of the 
transaction was to befound in a certain 
proceeding of the Collector’s Court. In 
the case before us the deed has been filed 
and, as already observed, on a true ine 
terpretation ofits language the only cone 
clusion. possible is that the parties did 
enter into an agreement laying down the 
clear “stipulation to the contrary.” The 
general principle relied upon by the 
learned Counsel, namely that the right 
to redeem and the right to. foreclose are 
co-extensive,' is therefore not applicable in 
the present case. 

Learned Counsel for the appollants has 
relied on the ruling of their Lordships of 
the Privy Ovuncil in Lasa Dinv. Gulab 
Kunwar (2). The point that arose for their 
Lordships’ consideration in that case was 
in my opinion a- different one. What their 
Lordships had to consider was whether, as 
the result of an option given to the morte 
gageo, fo call in his money before the 
expiry of the term fixed, the “money bec 
comes due” within the meaning of Art. 132, 
Lim. Act. The question that arises in the 
case before us, on the other hand, is when 
the right to redeem or to recover possession 
accrued to the mortgagors within the 
meaning of Art. 148, Lim. Act. The other 

*Page of 31 A.—{Ed.] 
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cases cited by the learned Counsel for the 
appellants are also inapplicable as has 
been pointed out by my learned brother. 
I also agree that the crosseobjection is 
witbout force and should be dismissed, 
but would make no order as to costa, 


By the Court.—The appeal is dismiesed 
with costs throughout. The crosseobjection 
is dismissed, but no order as to costs of 
the ercss-objection is made, 


D _ Appeal dismissed. 
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PATNA HIGH COURT 
Appeal No. 295 of 1938 
August 18, 1939 
ROWLAND AND CAATTERJI, JJ. 
BACHOO PRASAD SINGH AND oTHers— 
. APPELLANTS 
VETSUS 
GOBARDHAN DAS AND oTunes- - 
l RESPONDENTS 

Civil Procedure Code (Act V of 1808), 0O. XXI, 
rr. 22,90—Suit against joint family—Pleader, ap- 
pointed by Court as guardian ad litem on behalf of 
minor members —In execution, another mentioned as 
guardian—No order removing Pleader and appoint- 
ing another aa guardian ad litem—Sale held unsus- 
tainable against minors—Sale also held should be 
set aside in its entirety. 

Once the Court has found that the legal condi- 
tions do not exist for proceeding with an execution, 
then there is a lack of jurisdiction inthe carrying 
òn of that execution ; and all the proceedings taken 
in the execution which was not properly constitut- 
ed in the absence of proper notice under O. XXI 
r. 22 must fall to the ground. 

The Court appointed a Pleader on behalf of the 
minor members of the joint family in a suit against 
them, to be their guardian ad litem. But in the execu- 
tion application no mention was made of the Plea- 
der. The execution was sought to be taken against 
minors as under guardianship of another person. 
No notice under O. I, r. 22 was sent to the 
Pleader guardian and to the minors throngh him, 
There was no order removing him and appointing 
another as guardian ad litem so as to authorise the 
latter to represent the minors in the execution 
proceedings or tomake any admission on their 
behalf or any terms with the decree-holders with 
reference tothe proceedings in the execution and 
to such matters as adjournments on conditions: 

Held, that the sale of the shares of the minors 
could not be sustained. Walian v. Banke Behari 
(1) and Malkarjun v. Narhari (2), distinguished, 

Held, also that since the sale of the entire joint 
family. property was found to be without title 
against the share of the ‘minor members, and it 
was not confirmed by the time when the minors 
objected to the sale and there was no mutual 
understanding between the Court and the bidders 
as to what was being put to sale, the sale should 
be set aside in its entirety and not only as against 
share of the minors. 


A, from the original order of the Sub- 
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Mr. Mahabir Prasad and Chowdhury ° 
Mathura Prasad, for the Appellants. 


Messrs. C. P. Sinha and Kaushal Kishore 
Sinha, for the Respondents. 


Rowland, J.—This is an appeal by the 
decree-holders who in execution of a money 
decree against a number of members of 
a joint family put upto sale certain pro» 
perties of the joint family. After the sale 
three of these members presented objec- 
tions under s. 47, Oivi] P. O., and also 
under O. XXI, r. 90 ecntending that the 
execution as against them was nct pro- 
perly constituted at its inception and the 
Court had no jurisdicticn to proceed with 
it. The Court allowed the objection and 
declared that the sale which had been held 
should not affect the interest of the minor 
judgment-debtors who were petitioners 
before it. The facts as to representation 
of these minors are that in the original 
suit they were represented by a Pleader, 
Babu Jagdish Ohandra Mitra, appointed 
by the Court to be their guardian ad litem; 
but in the executicn application no reference 
is made to the abovesnamed Pleader., 
Execution was sought to be taken against 
the minors describing them as under the 
guardianship of Gobardhan Das who is 
brother of one and uncle of others of the 
minors and is the managing member of 
the joint family. In the course of the pro= 
ceedings in execution Gobardhan. appeared. 
He took time and he obtained ‘adjourn- 
ments of the sale from date to date, asking 
for adjournments on some of these occas 
sions in the name of all the judgment- 
debtors including the minors and’ waiving 
all objections regarding the necessity of 
issuing a fresh sale proclamation in cons 
sequence of the sale having been adjourned, 
The sale was eventually held on May 5, 
1938 and the property knocked down to the 
decree-holders and the objection under s. 47 
and the application under O. XXI, r. 90 
was presented on June 4, 1938. It is 
presented in the name of the minors through 
Babu Radha Kishun Daga their maternal 
uncle. An application was presented for 
the discharge of Babu Jagdish Chandra 
Mitra and appointment of the maternal 
uncle as their next friend. It is obvious 
that the failure in the execution petition to 
name Babu Jagdish Chandra Mitra as the 
guardian ad litem of the minor and to issue 
notice to him under O. XXI, r. 22 and to 
the minors through him was in contravention 
of the correct procedure. It is clear too 
that’ there is no order of the Court~either 
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removing him or appointing Gobardhan Das 
aS guardian ad litem so as to authorize 
the latter to represent the minors in the 
execution proceeding and. to make any 
admissions on their behalf or any terms with 
the decreesholders with reference to the 
proceedings in the execution and to such 
matters as adjournments on conditions. 
The question is whether these defects 
are 
ceedings. 

Mr. Mahabir Prasad has relied on the 
Privy Oouncil decision in Walian v. Banke 
Behari (1) in which a decree and sale in 
execution had been obtained against minors 
whose mother had been nominated by the 
opposite party to be guardian ad litem and 
had in fact appeared and acted ‘as such 
throughout the proceedings, but the Court 
had never passed a formal order appointing 
her to be guardian ad litem. In a suit 
brought by the minors years afterwards to 
set aside the sale and recover possession of 
the property the Privy Council held that 
the sale was not a nullity, that the alleged 
irregularities had not caused prejudice to 
the plaintiffs and they could get no relief. 
The position here, however, is not quite on 
all fours. In Walian v. Banke Behari 
(1) all the parties had for years acted on 
the supposition that the mother had been 
properly appointed and had acted as guar- 
dian lawfully and regularly. The proceeds 
ings were, held not to be bad merely because 
that understanding proved in fact to be 
mistaken, In effect, an arrangement had 
been proposed and carried out for the 
representation cf the minor, an arranges 
ment which, if the attention of the Oourt 
had been given to it, would have been 
Clearly unobjectionable and would have 
been approved. But in the case before us, 


it is not so; on the face of the record it. 


Was apparent that the proposal to appoint 
Gobardhan to represent the minors was 
highly objectionable for the obvious reason 
that there was already a guardian ad litem 
appointed for the suit, including the exe» 
cution proceedings also, therefore an order 
appointing Gobardhan can hardly be sup- 
posed to have been made by implication 
when in the circumstances it could not be 
made. No doubt it was possible for the 
Oourt to remove the Pleader and thereafter 
to appoint Gobardhan, but the Court at 
this stage was not asked to remove the 
Pleader. So the condition precedent to 
Gobardhan being appointed cr acting as 


PO 30 O 1021; 30 I A 182; 70O WN 774;8 Sar. 512 
( 


BACHOO PRASAD SINGH Y. GOBARDHAN pas:(PAT.) 


to be considered fatal to the proe. 


498 
guardian ad litem did not exist. Along 
with the difficulty arising out of O. XXXII, 


` Oivil P. ©., we have also to consider the 


bearing of O. XXI, r. 22 which requires a 
notice to be served on the judgment-debtor 
to show cause why execution should not be 
levied, No- such notice was served on the 
guardian ad litem appointed by the Court 
who should have received notice on behalf 
of the minors. 

It is said that a notice was served on 
Gobardhan and Mr. Mahabir Prasad sug- 
gests that this notice though served on a 
wrong person may suffice to give the Court 
jurisdiction tó proceed with the execution, 
No doubt the service of notice on a wrong 
person does not-in ail cases invalidate the 
proceedings in execution. There was the 
case in Malkarjun v. Narhari (2) in which 
the notice had been served on the wrong 
person as the legal representative of a 
deceased mortgagor. An objection was 
taken in those proceedings that the person 
on whom notice had been served was not 
the legal representative. The Court cone 
sidered that objection and decided against 
it. The property was sold. Years aftere 
wards when a suit was brought to avoid 
the sale on account of the defect jn the 
proceedings owing to the wrong person 
having been brought on the record and 
the right person not having been brought 
on.the:record, their Lordhips held that the 
sale could not be.defeated as the Court had 
jurisdiction to hold it; it had jurisdiction 
to hold rightly or wrongly that the person 
who had been brought on the record was 
the legal representative of the deceased 
debtor. But this case is different, Here 
we are not trying after long lapse of time 
the effect of proceedings which have long 
ago reached their conclusion in the Court 
which was seised of them. But we are 
dealing with a pending case and a sale 
which has not yet been confirmed. We are 
also not dealing with a case in which the 
Court has mistakenly held that Gcbardhan 
was- the right person to be served with the 
notice. On the contrary as soon as its 
attention was drawn to the matter, the 
Court had no hesitation in finding that 
Gobardhan was Dottheright person. Once 


the Court has found that the legal con- 


ditions do not exist for proceeding with an 
execution, then there is a lack of jurisdic- 
tion in the carrying on of that execution; 
and all the proceedings taken in the 
execution which was not properly cone 


(2) 25 B 337; 27 I A 216;2 Bom, L R 927; 7 Sar, 
739 {P C). 
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stituted in the absence of proper notice 
under O. XXI, r. 22 must fall tothe ground. 
It follows therefore that the sale of. the 
share of the respondents was rightly 
held by the Subordinate Judge to be une 
sustainable. 

Mr. Mahabir Prasad’s last contention 
was that the sale which purported to be a 
sale of the entire property, a house, should 
either stand or be set aside as a whole. 
There is I think substance in the con- 
tention. This is not a case in which the 
sale has been confirmed, possession taken 
and enjoyed for years but in respect of 
part or a share of the property without 
title. In that state of things there are 
cases in which the purchaser has retained 
possession of so much of the property as 
could in those proceedings have been 
validly sold to him. It was indeed too late 
to set aside the entire sale. But here the 
sale not having been yet confirmed 
(I speak with reference to the date of the 
objections before the Subordinate Judge) 
it is to be considered what was being 
put -up for sale and for what the purchaser 
was bidding. If there was not a mutual 
understanding between the Court and the 
bidders as to what was being put up to 
sale, it is difficult to say that such a sale 
can be confirmed. 
Mr. GC. P. Sinha has no objection to this 
direction ‘being given. In the result the 
appealis dismissed subject toa direction 
that: the order of- the Subordinate’ Judge 
be read“ as an order setting aside the 
dale in its entirety, The respondents are 
ee to their costs actually- incurred by 
them. 


. Chatterji, J.—I agree. | 


D.” Appedl dismissed. 
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SHRIRAM HANUTRAM—-PLAINTIPF 
TETSUS 
MOHANLAL & Co.—DsreNnpants. 


- Arbitration Act TX of 1899), s. 19— Fact of con- 
tract itself disputed ~Arbitratore, if can decide that 


point—Court, if can grant siay—Submission in writ-. 


ing—S.19, nature of. 

- As the Arbitration Act requires a submission in writ- 
ing, the fact that acontract or submission in writing 
exists is to be eatablished by the person who comes 
to-Court and applies for a stay. On the assumption 
that'a contract which contains a submission. in 


writing exists, an application may be made’ because 


For the respondents- 
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Mohanlal agreed that .the contract notes 
were sent to the plaintiff through mistake. 


The plaintiff thereupon personally went to`’ 


the defendants’ shop and returned the: cone 
tract notes to the defendants. According to 
the plaintiff therefore he had given no in- 
structions for those transactions and had 
not accepted the contract notes. 

The first question which arises is whe- 
ther there is a submisssion in writing as 
required by the Arbitration Act The only 
submission in writing which can be alleged 
is in the contract notes sent by the defen- 
dants to the plaintiff and alleged to be 
accepted by the plaintiff, In this connec- 


tion the defendants rely on the decision of 


Blackwell, J., in Rambaksh v. Bombay 
Cotton Co. (1). On behalf of the plaintiff, 
on the other hand, it is contended that the 
contracts ate not signed by him. He 
denies acceptance thereof and he has con- 
tended that Rambaksh v. Bombay Cotton 
Co. (1) has no application to the facts of this 
case, On behalf of the plaintiff it is further 
urged that the arbitrators have no juris 
diction to determine whether the contracts 
in fact were made, 2 e., instructions were 
given by the plaintiff to the defendants 
which resulted in contracts of sale and pure 
chase as put forward by the defendants, As 
that goes to the root of the jurisdiction of the 
arbitrators, the arbitrators cannot decide the 
point and therefore the application cannot 
be entertained. In-respect of the option trane 
Bactions “the plaintiff contends that’ the 
agreement is of reference according to the 
rules and bye-laws of the East India Cotton 
Association, Ltd. Rule 38A does not deal 
with option transactions at all and there is 
no other rule which can cover an arbitra- 
tion in respect of option transactions. it 
ip further „urged by, the plaintiff that in 


respect . of the option éontracts also there 


is no reference in fact to arbitration al- 
though ‘the contracts state that the disputes 
Shall be referred according to the rules of 
the East India Cotton Association, Ltd. On 
the affidavits it appears to be common 
ground thatif no claim is left in respect 
of the sale and purchase of the 2000 bales 
no money is due by the plaintiff to the 
defendants. The principal questions there- 
fore to be determined are; (1) whetherin 
respect of the forward transactions of sale 
and purchase of 2000 bales there is a con- 
tract between the parties ; and (2) whether 
thére is a submission in writing as required 
by the Act.. 


(1) 32 Bom. L R 1451; 128 Ind. Cas,88i; AIR 1931 
Bom. 81; Ind, Rul, (1931) Bom, 97. 
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image does not constitute a math, nor does it give the 
plaintiff any right to bring a suit for the possession 

property. 142 Ind. Cas, 214 (1), dis- 
tinguished, 


F. A. from a decision of the Sub-Judge, 
Gorakhpur, dated September 15, 1931. 


Messrs. Shiva Prasad Sinha 
Shambhu Prasad, for the Appellants. 


and 


Mr. Sri Narain Sahai, for the Respon” 
dents. 


Bennet, J.—This is a first appeal by the. 
plaintiff Baba Jagtanand Brabmechari whose 
suit has been dismissed by the learned Oivil. 


.Judge of Gorakhpur. The suit as brought 


was in the first instance for a declaration 
that a number of sale-deeds between 1893. 
and 1916 were not binding on the math and. 
Mahadeoji installed in Mauza Mathia Muafi 
in Gorakhpur District and the plaintiff 
might be put in possession of the property, 
Later, this relief was struck out and the, 
relief asked was a simpie decree for possess, 
sion of the property in favour of the plaine 
tiff. This point is of importance because, 
the allegations for a suit asking for the first 
relief are materially different 
allegations in a suit asking for possession. 
The plaintif headed his plaint by describe 
ing. himself as “disciple of Swami Lachchmi 
Charan, deceased, residing at the math at 
Mauza Mathia Muafi.” It would. appear 
therefore that he at first thought of claim- 
ing as a disciple or chela of one of the 
mahants. but that was not proved by the 
evidence and the learned Counsel for. the. 
appellant-platntiff states that he does not 
now claim to be a chela of a mdhant. The. 
status of the plaintiff is set out in para. 10 
of the plaint: 

“The plaintiff is also a Nihang sanyast, He has, 
for the last four years, been performing all the’ 
religious services relating to the math and Shri 
Mahadeoji, installed in the said math. de has also 
started a Sanskrit and Hindi Pathshala under the 
auspices of the said matk He personally per- 
forms the service and worship of Shri Mahadeoji, 


aforesaid and imparts religious teachings and has’ 
it done by others.” 


The table attached to the plaint shows: 
that the property in question is situated in 
a number of villages. 
written statements. One of these, on p. 13, 


1 


para, 5 states that there was never any math: 


in Mauza Mathia and in para. 10: 


“The entire Mauza Mathia Muafi was originally 


the family property of Mahipal Singh . The 
ancestors of the said proprietors personally gave 
some land by way of birt to Shambhu Gir, Ratan’ 
Gir, Thamman Gir, Bhawani Bakhsh Upadhia, 
Kunjan Gir and Pargash Singh. Thus the persons 
mentioned at the end were the,owners"in _posses- 


sion of the property ‘aforesaid ‘and’ in*every’ way 


from the | 


There were Various. 


tiaz 2 
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entitled to transfer it, Accordingly, on the death 
of Shambhu Gir, his son and disciple Bundel Gir, 
became owner in possession by right of inheri- 
tance... .” - E 

, Thé Oourt framed issue No. 1 which wae: 
“Whether the plaintiff can maintain the 
present suit or is it barred by s. 92, Civil 
P.0.?" The latter part of the issue does 
not now arise as the suit was altered to one 
for possession, On p. 22 the plaintiff gave 
evidence and he stated that his residence 
was at math Kuber Nath which is another 
place from the alleged math a Mauza 
Mathia. He states on p. 23, line 27: 

“I was born in Mauza Korays at a distance of 5 or 
6 miles from village Methia Muafi...my wife is alive, 
but'I have noissue,” 

On p. 22 he states : 

“I was married at the age of 10 years by my 
parenis. I left my home when I was about 12 
yeara of age for my father used to punish me...I 
became a sanyast about 25 or 30 years ago.., 
became a sanyasi at Deoghat Asthan in Raj Naipal, 
I came back to a place called Kuber Nath in this 
District about 8 or 9 years ago......In village Kuber 
Nath there is a temple of Shiva kaown as Kuber 
Nath'temple......I got the temple repaired and started 
a Sdnekrit school .... From Kuber Nath I used to go 
out for collecting funds by begging to the neighbour- 


ing villages and once I happened to reach the village . 


Mathis Muafi about four or five years’ ago...In village 
Mathia Muafi I discovered a temple of Shiva and a 
math in ruins, A math means a monastery. The 
residents of village Mathia Muafi and even of other 
Places requested me to take some interest in the 
shrine and the monastery in the village’ Mathia 
Muafi..1 got the shrine and the math repaired and 
white-waghed and started a school there for the 
study of Sanskrit and Hindi The worship in the 
shrine in village Mathia Muafi is conducted by my- 


self when I am in thé village. But when I am not - 


there the Sanskrit teacher conducts the worship.” 
‘Now’ this statement shows ‘that the 


plaintiff is Hot in any way connected with - 


the alleged math at the village of Mathia 
Muaf. He happened to comé there as it 
was a suitable place to have a school, and 
finding an image there he conducts some 
worship of that image, but there is no math 
shown to be in existence’ at this place called 
Mathis Muafi and the plaintiff cannot be 


said'to be im possession’ of a math in any: 


way. We do not think that om his own alle- 
gation the: plaintiff has shown that he is a 


persón who could bring’ a suit like the: 
present which is a suit for possession. No 


doubt anyone who is a ‘worshipper at a 
temple or of an image, if he obtains per- 
mission under s; 9?, Civil P. OG., can bring 
a suit for the declaratory reliefs allowed by- 
that section; but the present isnot a suit 
under s. 92, Civil P. O., and we consider 
that- for a suit like the present for possession 
of property, alléged to have-been illegally 
transferred by previous persons who were 
in, legal possession of that property, the 
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plaintiff would have to show some right or 
title to claim possession; The mere worship 
of the image does not constitute a math, 
nor does it give the plaintiff any right to 
bring such a suit for the possession of 
zamindari property. Learned Counsel re- 
ferred to a ruling of their Lordships of the 
Privy Oouncil : Ram Charan Das v, Nau- 
rangi Lal (L), at p. 328, where their Lord- 
ships stated : 

“Their Lordships however are not now concerned 
with any question of title because both the 
Courts below have found that the plaintifi is the 
person in actual possession of the Paliganj math 
and as such entitled to maintain a suit to recover 
property not for his own benefit but for the benefit 
of the math.” - 


That dictum will not apply to the pree 
sent case because the plaintif fails to 
establish that he is in any way in posses: 
sion ‘of a math. ` As regards the question as 
to whether there ever was a math or any 
endowed: property, we have been taken over 
a number of documents which learned 
Odunsel-for the appellant has had printed 
in asupplementary record, (After examining 
certain documents the judgment concluded 
as follows.) Having examined these docu- 
ments, we find that there is no documenti 
whatever which purports to be the endows 
ment of a math or the creation of endowed 
property or the endowment of a temple or 
of deities. It is therefore clear that the 
plaintiff has failed to prove that there ever 
was any endowed property or any math or 
that he is in possession of any math. The 
plaintiff therefore has in our opinion failed 
to show that he has aright to obtain pose 
session of property which was transferred 
by the documents between the years 1893 
to 1916. These documents were executed 
by persons who were at the. time in 
legal possession of the property and during 
all the years from the time of those docu- 
ments until plaintiff filed the suit in 1930 no 
one made any challenge of the right to. 
transfer, It remained for the plaintiff who 
is a mere wandering sanyasi claiming to be 
a Nihang sanyasi to: bring. the sult. The 
word “Nihang”.means celibate and it is 
clear from the fact that in this. property the 
succession was from father to son that the 
persons were not celibates. -We do not 
think that the plaintiff has any right of 
suit. Accordingly we dismiss this first 
appeal with costs. Ea 
Bà l l Appeal dismissed. 

(1) 1938) A L: J 327 (328); 142 Ind. Cas, 214; AIR 
1932 P O 75; 601 A124; 12 Pat. 251; Ind, Rul, (1933) 
PO56;14P LT 185; 37 LW 512; 64.M LJ 505; 
(1933)M WN 272;10 O W N 455; 37 O W N 541; 57 0 
L J’229;'35 Bom, L R 530; 17 R D 754 (P O). 
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.? BOMBAY HIGH COURT 
Civil Revision Application No. 15 of 1939 
i August 15, 1939 
Divatta, J. 
P. M. DIXIT—App.ioant 
; BETEUS 

SENIOR INSPEOTOR or FAOTORIES— 

Pe a iw AREON l 
’ Payment o; ages Act IV of 1936),.ea. 15, 15 (3), 
3, 19— Revision —Finding whether wages werg ee 
ed and mill was working during material period can,- 
not be, disturbed —Claim for delayed wages—Proceed- 
ings under s. 15 (3), against whom to be taken. 

A _finding‘of the lower Court on the question whé- 
ther. the wages were delayed and whether the mill 
was working during the material’ period or not, 
cannot be disturbed in revision application, whe- 
ther the finding is right‘orwrong. ` 

If amanager of _ a factory is appointed by the 
owner the proceedingson an application under s 15 
(3), Payment of Wages Act, for a claim of delayed 
wages should be against the manager alone, but if no 
manager is appointed they should be against the 
employer. The liability ofthe employer would arise 
only if itis subsequently found that the whole or 
part.of the amount could not be recovered from the 
manager, The use of the word “or” instead of “and” 
clearly shows that the proceedings under s, 15 are to 
be instituted against only one person, whether he is 
the manager or the employer, but not against both. 


O. R. App. against. an order of the Dis» 
A udge, Ahmedabad, in Appeal No. 463 
of, š > 


Messrs. M.G. Purohit and N. N. Majume 
dar, forthe Applicant. i paa 


Mr. B. G, Rao, Abbistant' Govt, Pleader, 
for the Opponent. 


_ Order.—This revisional application aris- . 
ing under. the Payment of Wages: Act is 

preferred by original opponents Nos, 1 and 
3-against whom, along with opponent No. 2 

the original application was filed by the 
Senior Inspector of Factories, Opponents 
Nos, 1 and 2 were described as co-owners 
ofa mill called the Vimal Mills Ltd. at 
Ahmedabad and the third was described 
as the manager. It was filed to reeover 
Rs. 2,000 odd as the delayed wages of 
workers in the mill under. s. 15 of the Act 
under which the authority, in this case the 
Stipendiary Magistrate, is to hear the 
applicant and the employer or other person 
responsible for the payment of wages under 
B. 3, and, after such further inquiry as 
may be necessary, direct the payment of 
the delayed wages. Various defences were 
taken on behalf of the opponents. One of 
them was that the owner or employer, who 
was opponent No. 1 (opponent Ne, 2 was 
not found to be a co-owner), could - not be 
impleaded in the application, under s, 15, 


It was further contended that the applica- 
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tion, which was originally filed in the Court *= 
¿of the Additional City Magistrate, Ahmed-~ | 
_abad, was transferred by the District Magis- ` 


“that therefore the mill authourities 


4 
MIO, 


~ 


trate to the Court of the City Magistrate, 


and that the District Magistrate had no _ 


power to direct such transfer. It was also” 
ecntended that the mill was not working’ ` >. 
at the material time for which the applic’ 
cation was made, namely ‘the period béte © 
ween March 28, 1927 to April 30, 1937 and _” 
were ` 
not liable to pay any wages to the workers.” 
The-learned Magistrate held that oppor. 
nent Nc. 2 was. not liable on tke ground . 
that he had no interest in the mill and thes: = 
applicatien as against him was dismissed. ` 
On the imérits:thelearned Magistrate found... ; 
that part of the mill was working: upto. |! 
April 30,.1937, that.the manager, who Was. 
opporient’No. 3 was also working as such - 
till that date, that- there was, therefore,no | 
reason’ why. the workers.shculd not: have’ | 
been paid.up to the period whén the mill- | 
was working, that is, up. to April 80,1988% - 


a G 


td E 


the opponents:why payments were’ not made 
to: the workersin time. The learned Magige” ` 
trate, therefore, passed an. order, for the 
payment of the delayed wages plus- Rs. 5. 
per head as compensation against opponent’ : 
No... 3,.¢ e, the managér,’-in°the* first, | 
instance, and directed that if the whole or: 
part of the: amount could not be: recovered 
from him, the balance should ‘be recovered ` 
from thé employer, i, ¢, opponent Nọ, lp; | 
under s. 19 according to which ‘if. the : 
authority passing the order of payment | 
under s. 15 or s. 17 against any person 
(other than an employer) liable under s. 3 
is unable to recover the amount, it shall | 
be recovered from the employer, , Pi 
Against this order there was an appeal 
by opponents Nos. 1 and 3 to the Court of, 
the District Judge at Ahmedabad as pro- 
vided in s.1?7 of the Act. On behalf of 
opponent No.1 it was contended that no 
order could be passed against him under 
s. 15 as his liability would arise only under. 
s.19if and when the whole of the amount 
could not be recovered from thé managér. 
It was also contended on the merits.that 
the mill was not working during the | 
material period, and therefore, no party was, | 
liable. The contention urged before the | 
Magistrate as to the illegality of the transfer 
by the District Magistrate was also repeated |! 
before the learned District Judge. — . si 
The learned District Judge has rejected 
the appeal on all the grounds and has `; 
confirmed the order of the learned City - 


~ = Netw et - 
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Magistrate. With regard to opponent No. 1, 
the learned Judge does feel: a difficulty in 
passing the order as against the employer, 
i. e.; ‘appellant No. 1: before him, and he 
says that’ the contention as urged by him 
is correct, but though the proceedings 
under 6,15 were to be taken against the 
person responsible, namely the manager, 
` still as the trial Court had directed that 
the employer was liable only for that much 
of the amount which could not be recovered 
from the manager, there was no illegality 
in that order, -Besides, appellant No. 1 
had no-right of appeal as no appeal by an 
employer against an order passed under 
8.-19 of the Act had beén provided. On 
the. other pointe, the learned Judge has 
confirmed the findings of the Magistrate 
and held that part of the mill was working 
till April 30, and that the original opponent 
No.3 continued to work as manager during 
that. whole period. .With-regard to the 


jurisdiction of the District’ Magistrate to” 


make the transfer, the learned Judge was 
rather doubtful as to who was the officer 
who could make an order for transfer in 


this case, but as the City Magistrate: was : 


one of the authorities mentioned in s. 15 


(1); who could take cognizance of the‘ 
application under -that section,.he was of- 
opinion that there was no illegality because - 


ultimatély the Magistrate who tried the 


case Was 2 Magistrate who had jurisdiction . 
Against this . 


to: do so under the section. 
order of the District Judge dismissing 
the appeal the two opponents have come 
to. this Court ‘in revision under s. 115, 
Civil P. O., and all the grounds urged by 
them before the lower Court have been also 
urged béfore me. BP ee eG 

. With regard to the merits of the case 
as to whether the wages were delayed, and, 
secondly, whether the mill was working 
during the material period or not, both: the 
Courts have found against the present 


petitioners’ on the evidence, and whether. 
those findings are right or wrong, they could: 


not be disturbed in this revision appli-. 
cation. But even apart from that, I am 
satisfied that the mull had not entirely 
closed down and no notice had been given 
to the ‘workers’ that the mill would stop 
working after a particular time. 
found that opponent No.3, i. e., applicant 
No. 2, here, did work as manager during 
that period. Therefore there is no doubt 
in this’ case about his liability unders. 15 
(3) of the Act. The only point that requires: 
< Consideration is about the liability of the 
first applicant inthis application under 
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‘8,15 (3) under which the ‘authority ig to 
-hear the applicant and the employer or 


other person- responsible for the payment 


.of wages under. 8,3. Under this section 


every employer shall be responsible for 
the payment to persons employed by him 


` of all wages required. to be paid under the 


Act : provided that in the case of persons 
employed in a factory if a person has been 
named as the manager of the factory 


- under the Factories Act, the manager would 
‘be ‘responsible for the payment; in the 
.case of industrial establishments, if there 


is a ‘person responsible to the employer 
for the supervision and control of that 
establishment, then such person who is 
responsible tothe employer is liable and 
thirdly, in the case of railways, if the em- 
ployer is the railway administration and 
the railway administration has nominated . 
a person in this behalf for the local area 
concerned, then the person so nominated 
shall be responsible. The present case is’ 
that of a factory; so that if a person is 
named as the manager of the factory under 
the Factories Act, then he would be liable 
for the payment of wages. l 

Now, turning back to s. 15 (3), it says that 
“the authority shall hear the applicant and: 
the: employer or other person responsible 
for the: payment of: wages.” On behalf. 
of. ithe applicants it is contended that the 
proper party, or rather the only party, to’ 
these proceedings ‘is the manager if ‘the’ 
employer has appointed any such manager. 
In this case it is clear- that Mr. Dave, orie 
ginal opponent No. 3, has been employed as’ 
manager. It is therefore contended that the 
application should have been filed against 
him alone and not against the original em- 
ployer Mr. Dixit. In reply to that it is’ 
contended that the section speaks of the 
employer or other person responsible for 
the payment -of wages under s. 3, and that 
therefore the case of the employer is also 
included in this section, so that he also 
could be proceeded against. Although it is 
conceded that by virtue of the provisions of 
s..19,. the employer cannot: be made rese 
ponsible: for the amount in the first instance- 
but that. he is responsible only for the 
balauce which could not be recovered from 
the manager, if is urged that it is not illee 
gal on the part of the Magistrate to- direct, 
if the employer is made a party, tbat the 
amount should be recovered in the first 
instance from the manager, and in so far as 
the. whole or part of the amount could 
not: be ‘recovered from him, the balance 
should be.recovered from the employer, The 
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learned Judge himself has felt some diffi- 
culty in maintaining tbe order as originally 
passed against opponent No. 1. He says 
that the contention of the employer seems 
to be correct because the proceedings under 
s. 15, are to be taken against the person 
responsible under s. 3, i. e. the manager in 
this case, but that when the authority is 
unable to recover the amount from him, 
it can give a direction to recover the 
amount from the employer under s. 19, 
Then he saya that it was not however ‘clear 
whether the lower Court found before pass- 
ing the order under s. 19, that the money 
could not be recovered from the manager 
and he winds up his reasoning by observ- 
ing: “There are however no provisions 
a By appen against an order passed under 
g. 13." 

If the learned Judge was of opinion, as 
he seems to have been, that petitioner No. 1 
was a proper party under s. 15, it is erronee 
ous to say that he has no right of appeal on 
the ground that no right of appeal has been 
provided under s. 19, because in that case 
the order against the employer would be 
both under ss. 15 and 18. Besides, bis 
further reasoning that although it was not 
yet clear that the money could not be ree 
covered from the manager, still an order 
could be passed against the employer before 
that is ascertained appears to me to be in- 
correct. The point is in what sense is the 
. word “employer” used in subss. (3) of 5. 15? 
The words are, "the employer or other per- 
son responsible for the payment of wages 
under s. 3.” Does it mean the employer 
where no manager is appointed, or also the 
employer where a manager is appointed ? 
It is contended on behalf of the opponent 
here that the word “employer” is also used 
in the sense of an employer where a manager 
is appointed, and that therefore even 
though the manager would in the first ine 
stance be liable, the employer could also be 


made a party in the proceedings unders. 15. 


and an order against him be passed under 
s. 19. This argument however seems to me 
to be erroneous. Section 3, speaks of the 
liability of an employer or any other person 
whois named as the manager, In other 
words, the section means that in all cases 
where a manager or a responsible person 
or & nominated person is appointed then 
these persons are liable, but where no such 
persons are appointed or nominated in the 
case of factories, industrial establishmenta 
or railways, then in thcse cases only it 
would be the employer who would be res- 
ponsible for the payment of wages and 
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therefore it ia that the words as ‘they appear ` 
in sub-s. (3) of 8, 15 are “the employer or 
other person responsible for the payment 
of wages under s. 3.” It should be noted 
that the words are not “the employer and 
other person responsible,” but they are "the 
employer or other person responsible forthe 


. payment of wages under a, 3.” In, other 


words, it is distinctly contemplated that the 
proceedings in the first instance should be 
against either the employer or against the 
manager but not against both. Therefore, 
if a manager is appointed the proceedings 
should be againstthe manager alone, but 
if no manager is appointed they should be 
against the emploger. I think the use of the 
word “or” instead of ‘‘and” clearly shows 
that the proceedings under s, 15 are to be 
instituted sgainst only one person, whether 
he is the manager asin this case, or the 
employer, but not against both. 

It is true that if after the order is passed 
against him the whole of the amount could 
not be recovered from the manager, the 
balance could be recovered from the emplo- 
yer under s.19 and no appeal is provided. 
against an order passed under s. 19, with 
the result that as the employer cannot be 
made a party to the application under s, 19, 
in the first instance, and if subsequently 
an order is passed against the employer to 
recover the balance from him, the employer 
has no right of appeal against. that order . 
passed ander s. 19 and that it may appear 
inequitable that the employer should: be 
saddled with liability without giving him, 
any right of appeal against the order. But - 
the remedy, ifat all, to that defect is, in’ 
my opinion, in the hands of the Legisla: 
ture. It cannot however be contended that 
in order to give a right of appeal to the 
employer, he should also-be impleaded as a, 
party in the first instance where a manager 
has been appointed. Looking to the plain 
phraseology ofs.15(3) and reading with 
ss. 3 and 19, I think it is clear that the 
manager alone in this case ought to have. 
been made a party to the application, and 
that the liability of the employer would. 
arise only if it is subsequently found that 
the whole or part of the amount could not be 
recovered from the manager. I think the. 
Legislature contemplated ‘that before fixing 
the employer with any liability, it must be 
first found that the whole or any part of the 
amount cculd not be recovered from the 
manager. There is no such finding in this. 
case, and there could not be any such 


finding as the stage of recovery fromthe . 


manager has not yet come. 
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In the result therefore I am of opinion, 
that Mr. Dixit, opponent No. 1,¢.e., appli- 
cant No 1 here, was not a proper party to 
this application under s. 15 and that the 
order against him should beset aside. The 
order against applicant No. 2, i. e., the 
manager Mr. Dave, is maintained. As re- 
gards applicant No. 2 the rule is discharged 
with costs, As regards applicant No, 1 the 
rule is made absolute with costs. 


D. Order accordingly. 
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for refund of purchase money — Withdrawal of 
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tee. 
P yen ions made an offer to the vendee to exesute a 
deed of transfer of their mortgagee rights. The offer, 
however, wae not bona fide. One of the vendors who 
by separate agreement had covenanted to transfer 
his share in the mortgagee rights to the vendee, if 
called upon, did not carry out his part of the agree- 


ent : 

Held, thatthe vendee and not the vendors committed 
the breach of the contract. 

Where upon a breach of contract by the vendors 
the vendee claims a decree for specific performance 
or inthe alternative a refund with interest of the 
amount of the purchase price paid by him but with- 
draws during the pendency of the suit his claim for 
specific performance and the vendors do not suffer 
from the suit, the vendee is not debarred from claim- 
ing the refund asthe claim seeks only restitutio in 
integrum and is not strictly one of damages. 111 Ind, 
Qas. 413 (1), distinguished. Nicholson v, Bromn (2), 
discussed. 94 Ind. Cas. 782 (3), reliedon. ` 

In a sujt on breach of contract by the vendor, the 
vendee is entitled toa claim for interest upon the 


- amount of purchase price paid by him to the vendor 
- and retained by him even after his repudiation of 


eo. 
‘ 


thecontract. 173 Ind. Gas. 15 (4) and 119 Ind. Oas,: - 


615 (5), referred to, ^ 


F. A. from decision of the Oivil Judge. 
Banda, dated March 19, 1937. 


RIG Wazir Hasau, for the Äppel- 
jan k A = ` 2 
Mr. Ambika Prasad, for the Respondents. 
Thom, C. .J.—This is a defendant's 
appeal arising out of a suit in which 
the plaintiff - prayed for,. tke.: following 
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` reliefs: 


“(a) That the defendants be ordered to execute a 
deed of assignment of their mortgagee right under 
the mortgage deed, dated February 18, 1921, exe- 
cuted by the late Bindeshwari Prasad in favour 
of the defendants on payment by the plaintiff of 
a sum of Re. 23,000, the balance of the amount 
of ‘sale consideration, or any other amount that 
the Court may be pleased to fix, and a decree in 
favour of the plaintiff be passed for the specific 
performance of the contract against the defen- 
dants. (b) That if, for any reason, in the opinion 
of the Court a decree for specific performance of 
contract cannot be passed, the defendants may be 
ordered fo refund the sum of Rs, 29,000 with interest 
to the plaintiff, and a decree fora sum of Rs. 26,000 
be passed against defendant No.1 and for a sum of 
Rs. 3,000 against defendant No. 2 with interest by 
way of compensation from the date of payment up 
to the date of realization, and the Oourt may grant 
any further relief.” 


On December 16, 1928 the appellant, 
Mst. Jaggo Bai, agreed to transfer to the 
plaintiff her mortgagee rights under a mort- 
gage executed by Bindeshwari Prasad on 
February 1:, 1921. The sale price of the 
mortgagee rights was fixed at Rs. 52,000. 
The material clauses of the deed executed 


by Mst. Jaggo Bai are as follows: 
“Accordingly negotiations for transfer of the 
document aforesaid together with all the rights 
were started with Rai Bahadur B. Harihar Prasad 
Singh through B, Girja Shankar Vakil of Lucknow, 
and it has been settled that I shall transfer the 
amount of the mortgage deed aforesaid with re 
terest together with all the rights and powers for 
a sum of kg, 52,000 and I shail see that the 
Rai Bahadur aforesaid acquires the entire property 
permanently, In case the legal ‘advisers of the 
Rat Bahadur aforesaid consider that I would not 
be in a position to transfer the entire property men- 
tioned in the mortgage deed free from all defects 
and disputes, unless Seth Beni Chand is made to 
join the deed of transfer, I shall transfer to the 
Rai Bahadur aforesaid one-half of the property 
mentioned in the document aforesaid for a sum of 
Rs. 26,000 without raising any plea or objection. 
Whenever within three years the Rat Bahadur 
aforesaid wants I shall execute the deed of transfer 
in respect of the mortgage deed, dated February 
18, 1921, and have it registered in any way and 
in favour of anyone proposed by him. For the 
present, I have already received a sum of Rs. 7,000 
out of the amount agreed upon by means of a 
cheque No. 4-A 19887, dated November 28, 1938, 
and I have this day received Rs. 19,000 by means 
of cheque No. 4-A 19893, dated December 16, 1928, 
4. e, in all I have received a sum of Rs. 26,000, 
At the time of compliance and completion of the 
deed of transfer I shall, as directed by the Rai 
Bahadur sforesaid, allow credit for the sum of 


. Rs. 26,000 and accept the balance of the amount 


settled, whatever it might be, subject to the terms 
noted above,” 


The mortgage deed of February 18, 192] 
was executad for a sum of Rs. 60,000 
in favour of defendant No. 1, Mst, Jaggo 
Bai, and defendant No. 2, her son Seth 
Beni Chand. The plaintiff avers that the 
defendants refused.to implement the agree- 
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ment of December 16, -1928. He. ‘accord= 
c ingly claimed a .decree. for specific perform» 
“ance or, in the alternative, a decree -for. 
“refund of-Re. 26,000 ‘plus interest’ ‘thereon. | 
» Adter™ the” evidence had been- -completed 
s ‘and.during.the course of arguments in the 
‘trial: Court. the plaintiff withdrew his claim - 
«ator deeree for specific perfotmance. This 
‘was done ‘by means ‘of’ a statement made 
._by,.. the: plaintifi’s Pleader, which is in oe 
- followin g terms.: : 
ss “Babu Makut Behari Lal, Pleadar for the plain- 
“AE, stated that regard being had to the facts of the 


“ease, he does- not want to press the point re- specific 
_-Poxformangs prayed for in relief (a).” 


‘The plaintiff's‘ claim, ' was contested ‘by 
you the’ defendants upon. vatious grounds. 
.In the trial Court, as is apparent. from the 

J Judgment of the Court, the miain issue was 
““as’ to whether defendant ‘No. 1, Jaggo Bai, 
“Had: validly executed the agreement of 
December 16. 1928: In -her written state- 
_ ment she averred that she had no knowledge 
“of the contents of the document which : 
she signed, She is a pardanashin lady, | 
_-and the onus was therefore upon. the ` 
plaintiff to prove that she had fully under- 
. stood the import of the document which - 
: she signed. The learned Judge in the trial 
‘Court held that'the plaintiff has discharged , 
that. onus: He has accepted the evidence ` 


sof Mr, Rahim Bux, a leading Mukhtar of ° 


‘Banda, ‘who advised Mst, Jaggo Bai in 
connection with the execution of the afore» ° 
`, Baid.dgreement. This finding of the learned ` 
:- Civil ‘Judge was not challenged . before : 
‘us in appeal, The decision ‘of the learned 
, Oivil Judge was challenged upon two 
, grounds. It was maintained in the first . 
> place that the evidence established that . 
~ the defendants were not in breach of their 
~ċontract, but that the plaintiff had failed 
“to implement his obligations in connection 
-with the contract, in the second place, it 
- was- contended that, 
i = delendante were in breach of the contract, 
“inasmuch as the plaintif had withdrawn 


_ his claim fcr decree for specific performances, - 
~ he- was debarred from insisting upon his _ 
~ alternative claim for refund-of the amount’ 


“of the purchase price ` paid by him ‘to 
” defendants Nos. 1 and 2, 

e«. The learned Givil. J udge granted-a cares 
in terms of the alternative claim, that-is, 
he granted a decree against defendant 
; No, 1 for Rs, 26,000 and interest thereon, 
and against defendant No. 2. for Rs. 3,000 
' and interest thereon, Defendant Xo, 2 filed 
ín. appeal against the decision of the learned 
- Judge, but that appeal. has been dismissed | 


aesuming that the- 
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for default. In gerd, ‘to the appellant's | 
„first contention that she is not in breach of _ 
“her contract,. it is necessary only to “refer 
to’ the documents’ record, ` (Bis Lordship 
then. dealt with the correspondence between 
the ‘parties, and; after a full consideration 
‘of the same ‘came to the conclusion. that 
the defendants repudiated the contract 
with the plaintiff. The judgment then pro- 
‘eeeded.) It was contended for the appellant 
that the contract was one under which the 
plaintiff agreed to accept the transfer of 
the mortgagee rights under the morte 
gage of 1921- Strom Mst., Jaggo Bai and 
Seth Beni Chand and that they had 
together offered to transfer these rights 
to him on December 14, 1931. There 
are two answers to this contention. The 
first .is, that under the deed of agreement 
of ‘December :16, 1928-. Mst. <Jaggo Bai 
covenanted to transfer the half share in 
the mortgagee righis to the platntiff, if called 
upon. The plaintiff didwall upon Mst. Jaggo 
‘Bai to: implement this covenant on Deceme 
ber 7,1931. Mst. Jaggo Bai quite obviously 
“yéfused ‘to carry out this part of the 
-agreement.. Secondly, the offer of Deceme 
-ber 14, 1931 to execute a deed of transfer 
of the mortgagee rights by Mst. Jaggo 
Bai and Seth Beni Chand on payment `of 
` Rs, 26,000 was not a bona fide offer to carry 
out the contract. The sum due by. the 
plaintiff under the contract was Rs. 23,000, 
‘and not Res, 26,000,. In these circumstances, 
in our judgment, the defendants, and not 
the plaintiff, are in breach of the contract. 
The appellant's second contention now - 
falls to be considered. As before mentioned, 
rit was maintained on her behalf that in 
view of the withdrawal of the claim.: for. 
the relief for specific performance -the - 
plaintiff had debarred himself from claiming 
‘damages. This contention was based ‘by. 
learned .. Counsel for the appellant ‘upon 
the decision of the Privy Council in Ardeshir 
H. Mama v, Flora Sasoon (1). In that 
` case it was decided that. ; 

“in a case of breach of contract ‘by one party. ‘the 
other party may elect to put an end to the contract 

and to sue for damages, or ‘he may keep the con. 
tract open and sue for specific erformance. In the 
latter case he must, if required, prove a continuous 
readiness and willingness from the date ‘of the con- 
tract to the time of the hearing to perform the 
contract on his part. If during the progress of the 
suit and before the hearing he abandons his claim 


to specific performance or disentitles himself -to 
that relief by some act on his part, he cannot 


(1) 26 A LJ 1220; 111 Ind. Oas. 413; A I R1928 P O 
208; 52 B 597; 55 I A 360; 320 WN 953; 30Bom. LR 
1248; 28 L W257;1 L T 40 Bom. 135; 55M D J 583; 
(1928) M W N 893; 48 0 L J 451 (P O) 
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of specific performance of. the contract. 


for-specific performance remains. so long as the 


. plaintiff.does no act on-his part ‘to disentitle hini- 
“self to a decree for specific performance. A Oourt 


may allow a‘plaint for specific performance.to be 
amended into a plaint for claim of damages, pure 
and simple, but discretion to allow such an amend- 


ment should be exercised with great care and 
caution.” > ; 


“be observed that this decision 


- 4g no authority to the, proposition that the 
: Court is precluded from awarding damages 
“in a suit for specific’ performance where 


L 


` 
` 


‘the plaintiff during the pendency of the 


suit withdraws his claim for specific per- 
formance. After an exhaustive review of 


the law upon the question the Board 
observed : re 


“In other words, that the Court should have the 


power of granting such amendment in a proper ` 
case is salutary and indeed necessary. The possibilis- 


ty that the power will be exercised may, in certain 
cases, be the. only effective check upon a defendant 
to a specific performancs suit, who by delay, ex- 


pensive appeals and other device, sets himself to` 


starve a relatively impecunious plaintiff into 
submission by making continued performance of the 
contract on his part beyond his power, And such 
a power is possessed by the Court in England, and 


yin @ proper case and under: suitable -conditions it” 


may be used see Nicholson v. Brown (2). 


one to be most carefully and jealously 
all the 


But it is 


circumstances of each individual case 


- and with due regard toits effect upon the position 
= . both of the plaintiff and f 


the defendant, If the 
defendant js to be -prevented by the possible exercise 
of the power from starving a plaintiff out of his 
rights, ths plaintif must not by its ill-considered 
exercise be permitted toturn his suit into a gamble 
for himself atthe defendant’s expense. Indeed, so 
‘serious:in many cases isthe exercise of this power 


wise precaution for a Judge before allowing any 
Buch amendment ina contested case to require 
the plaint to be actually remodelled 


: refused -with a due appreciation of the position." 
The circumstances inthe present case 
are not.such,in our judgment, that the 


* - , Court should refuse to allow the plaintiff 


# 


` 


~ 


” 
. 
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- (2) 4897) 41.85 490. 


” 
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to withdraw his claim for specific per- 
formance and insist on the alternative 


-” claim for refund of part of the purchase 
~ price which was paid by him to the de - 
-ìà fendants, The defendants have not in any 
- w3y suffered by the suit- which has been 
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maintained against them by the plaintiff 
so far as their rights underthe mortgage 


are concerned. Indeed, they have instituted 


a suit against the mortgagors on the basis 
of the mortgage and that suit is still 
pending. In claiming the refund the 
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claim or be awarded by-the Court damagesin lieu ` 
Jurisdic- -~ 
tion to award damages in substitution of the relief.” 


exercised in. 


sacrifice the stipulated earnest. 
that to their Lordships it would appear to be a 


: i in a form ' 

¿- appropriate to an action seeking compensation for 

©’ breach of contract and’ nothing else. The extent . 
and propriety of what is asked for will thus be made 


.- apparent, andthe amendment will be allowed or 


` 
. 
` 
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plaintiff is not strictly ciaiming damages 
at all, Heis seeking restitutio tn integrum 


"the contract. having fallen-through. 


In the present suit further there is no 
question of. remodelling the plaint. The 
Plaintiff does not, in fact, sue for damages 
for .breach of contract. He claims the 
equitable relief thatthe contract between 
him and the defendants having fallen 
through he is entitled to what he has paid 
to the defendants in respect of the pure 
chase price of the mortgagee rights, which 
under the coatract were to be transferred 
tobim That the plaintiff is in enquity 
entitled to claim the refund of the portion 
of the purchase price paid by him we have 
no doubt and in this connection we would 
refer to the decision of the Privy Oouncil 
in Chiranjit Singh v. Har Swarup (3). 
The facts in that case were that under 
a document of sale of immovable property 
the purchaser was bound to pay Rs. 20,000 
as earnest money, andthe remaining 
sale consideration in two instalments. The 
purchaser however could not pay the 


. earnest money as agreed, and later paid 


in a largésum which the vendor acknow- 
ledged as having received ‘towards the 
gale price’ out of the agreed consideration, 
The purchaser subsequently repudiated the 
contract and sued to recover the money 
paid by him. It was held that in those 
circumstances there was nO sUpersesslon 
of the original contract; and.there was 
nothing to show that the vendoragreed to 
The pure 
chaser therefore, it was, held must lose 
his earnest. money, but. was entitled fo 
recover the balance of- his payment to 
account. Now, ifa defaulting purchaser 
is entitled to recover the balance of his 
payment to account, there can be no ques- 
tion that a purchaser, who is not in 
default, is entitled to recover the balance 
of what he has paid towards the purchase 
price from the defaulting seller, We hold 
therefore that the plaintifin the present 
suit is entitled. to insist upon his claim 
for refund of the sum of Rs. 26,000 from 
Mst. Jaggo Bai. The learned Oivil Judge 
in the Court below has granted a decree 
to the plaintiff against Mst. Jaggo Bai for 
the sum of Rs. 26,000 plus interest on the 
said sum from the date of payment of the 
said sum. . ' ; 

It was contended for the appellant that 
in the circumstances the plaintif was not 

(3) 24 A L J 248; 94 Ind. Oas..782; A I R 1926 P O 1; 


23 L W 172; 30 W N 168; (1926) M W N 145; 50 M L 
J 629 (P O). l i E 
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- -entitled to interest. It was urged that 
since the plaintiff maintained up to Feb- 
ruary 20,1937 his plea for specific per- 
formance, he was certainly not 
to interest prior to that date. 
‘tended that interest upon the sum of 
Rs. 26,000 was in the nature of damages 

suffered by the plaintiff asa result of the 

breach of contract, We donot agree thatthe 

interest upon the snm of Rs. 26,000, which 

the plaintiff claims, can-be regarded strictly 

as compensation in respect of damage result- 

ing from the appellant's breach of contract. 

It appears to us that the appellant having 

obtained this sum without any willingness 

on her part to perform her obligations under 

the agreement of December 16, 1928, she is 

bound in equity not only to retiirn the sum 
of- Rs, 26,000, but to pay a reasonable in- 

terest thereon. She has had the use of this. 
sum which she should have returned to the 

plaintiff when she decided to repudiate the - 
contract. In this connection we refer to the © 
decision of the Privy Council in B. N. Ry. 

Co., Ltd. v, Ruttanji Ramji (4). 
in that case that the proviso tos. 4, Inter- 

eat Act, applies to a case in which the. 
Court of equity exercises jurisdiction to 

allow interest, but that in order to invoke 

a rule of equity, it is necessary in the 

first instance to establish the existence of 

a state of circumstances which attracts the 

equitable jurisdiction. In the course of the 

judgment . the observation of Lord Tomlin 

in Maine and New Brunswick Electrical. 
Power Co, Ltd, v. Alice M, Hart (5), was. 
quoted with approval, viz.: 

“In order to invoke a rule of equity it is necessary 
inthe first instance to establish the existence of a 
atate of circumstances which attracts the equitable 
jurisdiction, as for example, the non-performance 
of a contract of which equity can give specific per- 


| rae ; see p. 70 of B, N. Ry, Ltd. v. Ruttanji (4), 
col. 1." 


In our judgment it would be highly in- 
' equitable in the present case to refuse the 
. plaintiff his. claim for interest upon the 
sum of Rs. 26,000 which the appellant had 
. no Tightto retain in view of her refusal 
toimplement her obligations under the 
deed of December 16, 1928. We hold there- 
fore that in equity the plaintiff is entitled to 


(4) AIR 1938 P C 67; 173 Ind. Cas. 15; 65 I A 66; 

I È'R (1938) 2 Cal. 72; 32 8 L R 374; 1938 OLR. 119: 
19 PL T 125; (1938) A L J 169; 10 RPO 216;47 LW 
£81; (1938) O W N 261; 1938 A LR 167;4 BR 374; 


(1938) 1 M L J 610; 67 OLJ 153; 42 0 W N 985; (1938) - 


M W N 616; 40 Bom. LR 746 (P 0). 
(5) (1922) A O 681; 119 Ind. Cas, 615; A IR 1929 P O 
' '185;98 L J P.O 146; 141 L T 370; 30 L W 153; (1929) 
A LJ 1065; Ind. Rul. (1929) P O 319; 57 M L J 622; 
(1929) M W N 862(P O). : Saey 
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-the rate of 4 per cent. per annum., 
entitled - 
It was cone - 


It was held - 


* 18710 
* * a 


interest. Taking all the facts and circum- 
stances into-.consideration we. fix interest at 
The in- 
terest willrun from December 16, 1928 to 
the date of.payment. In the.result the 
appeal is allowed in part and the decree of 
the Court below is modified. The plaintiff 


is granted a decree against the appellant | 


for thesum of Rs. 26,000 plus interest there- 
on atthe rate of 4 per cent, per annum 
from December 16, 1928 down to the date of 
payment, As theappellant has substantiale 
ly failed, the respondent is entitled - to his 
costs in this appeal. i 3 

D.. Decree modified, 


kn 


- BOMBAY HIGH COURT . 
First Appeal No, 150 of 1938 ~ 
August 17, 1939 7 
N. J. Wanra anp Wasoopaw, JJ. 
'' IRAPPA LOKAPPA VASTRAD AND 
ANOTHER— Derenpants Nos, l and 2— 
APPELLANTS , 
versus ak: 
RACHAYYA MADIWALAYYA, PuaintiFe 
AND ANOTHS8R—DeErENpant No, 3—- 
RESPONDENTS 
Hindu Law~Adoption—Widow of 
brother adopting subsequent to partition between re- 
maining co-parceners—Adopted son, tf entitled to 
ot oasansns consisted of two brothers and a 
son of one of them. After the death of oneof the 


' brothers leaving behind him his widow, the remain- 


ing brother and hia son made a_ partition of ci 
e 


family property. Subsequently thə widow of 
pre-deceased brother adopted a son who brought a 
suit against the partitioning members for half share 
in the family property : À 

Held, that though the adoption was valid, tha 
adopted son was not entitled to half-share in the 
property which had already been partitioned. 
Shivappa Jayappa v. Yagappa Shiddappa, F. A. 
No. 247 of 1935, followed, 180 Ind. Cas, 295 (4), dis- 
tinguished. 

F. A. from a decision of the F'irst.Olass 
Sub-Judge, Bijapur, in O. 8, No. 51° of 
1935. 


Mr. R. A. Jahagirdar, Qovt. Pleader, for 
the Appellants. 

Messrs. G. R. Madbhavi and K. R. 
Bengeri, for Respondents Nos. 1 and 2, 
respectively. i l 

N. J. Wadla, J.—This appeal raises a 
short and interesting question with regard 
to the law of adoption. The plaintif,-who 
is respondent No. 1 before us, claimed to 
be tke adopted son of one Shivalingsyys, 


end filed the suit to recover possessicn of 


his half share in the suit property from 


~, 


> 


“ire 


predeceased a 


»- 


e 


x 


$ 
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defendant No, 1 Irappa, who was his 
paternal uncle, and defendant No. 2 Gur- 
basapps, who was the son of Irappa. Shivae 
lingayya, the plaintiff’s adoptive father, 
‘and his younger brother Irappa were the 
sons of one Lokappa who died. in the 


year 1915, Shivalingayya himself died in- 


1925. At the time of his death he was 
joint with his brother Irappa, He left a 
widow Parawwa who was defendaot No. 3 
inthe case aud who is respondent No. 2 
before us. On September 18, 1933, Irappa 
and his son Gurbasappa, who were at the 
time the only members of the co-parcenary, 
divided. The partition deed (Ex. 
mentions that the partition had been 
effected because Gurbasappa. who had 


come of age, had taken to bad habits and - 


bad company and was constantly quarrell- 
ing with his father and demanding separa- 
tion, The property of the family was 
partitioned. The deed mentioned that 
Parawwa kom Shivalingayya, the widow of 
Irappa’s brother, had obtained a decree in 
the Bijapur Court awarding her mainten- 


ance at Rs. 165 per annum—and provided ` 


that this maintenance should be paid to her 
by Gurbasappa alone. About two months 
after this partition, on Nowember 10, 1933 


Parawwa adopted the plaintiff, and on` 


January 24, 1935, the plaintiff filed the suit 
out of which this appeal arises to recover a 
half share in the family property from 
Irappa and Gurbasappa, 

The defendants had contended inter alia 
that in fact no adoption had taken place 
although an adoption deed had been exe- 
cuted, and that the adoption was also 
invalid because of the unchastity of Para- 
wwa. The learned Jndge has found that 
unchastity on the part of Parawwa during 
the lifetime of her husband has not been 
proved, and this point was not seriously 
pressed before him. At the trial, the defend- 
ants admitted the factum on the plaintiff's 
. adoption and the plaintiff admitted that 
there had been a partition between defend- 


ants Nos. I and 2 on September 18, 1933. 


But he added that that admission was sube 
ject to his right to show that the partition 
was not bona fide and was intended fo 
defeat the rights of others. No issue was 
sought or raised with regard to the dis- 
honest natare of the partition. The learned 
Judge found on the admission of the 
plaintiff himself that -ihe partition had 
taken place, and on the admission of the 
defendants, that the plaintiff's adoption 
had taken place on November 10, 1933. 
He held that the adoption was valid. 
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the last surviving co-parcener, the 
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On the view which has now been taken 
by the Privy Council, Parawwa waa 
clearly entitled to make an adoption, The 
only question is whether as a result of 
that adoption the plaintiff acquires any 
tight to a share in the property which 
had originally belonged to the joint family 
and which had been partitioned by defende 
ants Nos. 1 and 2 prior to the plaintiff's 
adoption. The learned Judge held that 
it was not permissible for the defendants 
to put an end to the cosparcenary by 
separation, and that the plaintiff by reason 
of his adoption was entitled to a share in 
the joint family property. He therefore 
made a. decree giving the plaintiff a half 
share in the suit property. Against that 
decree the first two defendants Irappa and 
Gurbasapp2 have appealed, and the only 
question before us is whether the adoption 
of the plaintiff by Parawwa after cos 
parcenary had come to an end by the 
partition between Irappa and Gurbasappa 
who were the only members of the co:par- 
cenary, could revive the co-parcenary and 
entitle the plaintiff to claim a share in the 
co-parcenary property which had been divid- 
ed between defendants Nos. 1 and 9. In 
the recent Full Bench decision of this 
Court Balu Sakharam v. Lahoo (1) to which 
I was a party, it was held by the majority 
of the Full Bench that (p. 414) 

“where a co-parcenary exists atthe date of the 
adoption, the adopted son becomesa member of 
the co-parcenary, and takes hisshare in the joint 
property accordingly ..........[Bot] where ` the 
adoption takes place after the termination of the 
co-parcenary by the death, actually or fictionally, of 


adopti 

widow of a deceased co-parcener has Boe Aig are 
of reviving the co-parcenary, and does not divest 
property from the heir of the last surviving co- 
parcener (other than the widow) or those elaiming 
through him or her,” 


In principle I am unable to see any 
distinction between the extinction of a 
co-parcenary by the death of the last surviv- 
Ing co-parcener and its extinction by partie 
tion, 80 far as the rights of an adopted 
son adopted after the extinction of the 
co-parcenary are concerned. The effect of 
a partition is to dissolve a co-parcenary 
with the result that the separating mem- 
bers hold their respective shares as their 
separate property after the partition. In 
Hirachand v. Rowji Sojpal (2) it was 
held by Rangnekar, J., sitting singly that 
“ under Hindu Law, on the extinction ofa co-parcz 
nary by a partition, the wilow ofa co-parcener, who 


(1) 39 Bom, L R 382(414); 170 Ind. Oss. 393; A I R 1937 
Bom. 279; ILR (1937) Bom. 508; 10 R B 83 (F B). 

(2) 4l Bom. L R 760; 184 Ind. Cas. 876; A IR 
1939 Bom. 377; I L R (1939) Bom, 513 123 R B303. 
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liad die dlong before the partition cannot make a valid suit a gainst fourt e do ETE TA repre - 
i adoption." — <‘ a “titi ted two other branches of the family: “to 
aos i ect -of tition . wee ree x 
_ bead cay g na o A : PSI raed his one-third share in’ the property. 
Raj + $ 2 = > ; : : A - : æ * 4 - pe e» go gee fa 
:., The effect of partition ander the Mitakshara.is . Rea > oo ve = a T 7: had 
the conversion of an indefinite joint right in the Partition in the family uf thé iyear 
? whole intos specifie right in part. The effect of 1901-02 - The question was: whether the 
“(partition ig to’ dissolve the o ora M Abi plaintiff hiving been adopted in the third 
qesult that the separatiug members thenceforth hold branch of the family long after the partition 
atheir respective shares as-their separate property, , bat a pace eae 
rand ther share of each member dying without issue 8 ween . the other two branches i could 
ts will pass on hia death to hie heirs. Butifamem-: claim a share in -the joint family propeity 
which had gone to those branches at ‘the 


n 
: 
s 


Sper, ‘while separating from his other có-parceners, 


+ 


asgontiiiues joint with his own male issue, theshare ° 


 fllotted: to him on partition will, in his hands retain 
“the character of co-parcenary property as regards his 
“y ma qa the face of these principles,- which are as old 
yma thechills, ‘it is difficult to appreciate the 
it iment, that the nature of the property - remains the 
, same after a partition : 
“'Tasture of the; property remains 
F that qua ‘a divided member jiss 
vidænary icdmes into existence, but it ia; not. the 
. co-parcenary which subsisted before the.. partition. 
Tt ig a new co-parcenary ; and in that way, a 
‘‘Sartition may at once give rise to several co-par- 


but these co-parcenaries-are quite distinct 


h 


t 


` Daoa nien 
; -bhe R16 c 
= Stove the partition but destroyed by the partition. 


Dá 


"Sakharam v. Lahoo (1) and Chandra v. 
aaka bat (3), Rangnekar J. says (p. 768*) : 


“aT urf therefore on the extinction of co-parcenary 
‘py reason of the property devolving by inheritance 
c'on the heir of the last ‘surviving co-parcener, an 
„adoption made by the widow of a predeceased co- 
t is en: 
pais didicalt to hold that, on the extinction of a 


artition, the widow of aco-par- - 
-parcenary by a partition, b w ot 2 copt 
2 pees who had died long before the partition, can .. 


r 


AAR aS LAE & >. 88 
2% näke'a valid adoption. 


totes a akar fae. i ; ‘to. 
~ Rangoekär J.’s remarks ‘with regard'to. 


+ 


“ihe validity, of such an adoption are in 
ee ee: the view which he took 
© in’ his dissenting judgment in Balu Sakha- 
“ram Y, Lalico (1), Aiea 
i majority. of “the Full Bench in that 
“ease puch tan adoption would be valid, but 

would give the adopted son no right to 
v divest the property which had already vest- 
ted in others by reason of the extinction of. 
“the coeparcenary whether by the death 
‘of the last surviving co-parcener or by 
- partition. 
“kar Ja im the above case was subsequente. 
“ay followed by a Division Bench of this 
-‘@ourt, < 
‘Shivappa Jayappa Y. Yagappa Shiddappa 
a Appeal No. 247 of 1955, decided on. 


: December 16, 1938, The facts in that case ` 


: were very similar tothe factsin the case 
a ene A _In that case the plaintiff, who 
“aimed to have been adopted by the widow 
‘of one Jayappa in March 1933, brought a 


(d 
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_ dormant.” True, - 
and his issue a co-par-: 


larger original co-parcenary in existence _ 


 . After: referring to tbe decisions in Balu 


On ‘the view taken ‘by . 


The view taken by Rangne-. 


of which I was a member, in 


partition, The judgment of Rangnekar” J., 
in Hirachand v. Rowji Sojpal (2) was 
cited ‘before usin that case, and the view 
taken by Sen J., and myself was that where 
a co-parcenary had come to an end -whe- 
ther by the death ‘of the last surviving co- 
parcener or by partition, ason Adopted 
subsequent to ‘such termination óf the 
Co-parcenary should not’ be allowed [o Tee . 
open the partition or to divest‘the property 
already vested in others. © at 


Sen J., who delivered the ‘judgment in 
that case, pointed out that this view was 
in accordance with the view which had 


, been taken by the Full Bench in Balu 


Sakharam v. Lahoo (1). and also with the 
view which had been” taken in .Chanba- 
sappa v Huchappa (4). In the latter case 


, two branches of a joint family arrived: at 
invalid and cannot affect that property, | 


a Partition of the joint family _ property, 
each branch taking a half share. One of 
the branches consisted of the defendant, 
who was the last surviving co-parcener, 
and the widow of his paternal uncle, who 
continued to live jointly, The widow 
thereafter adopted the plaintiff. In. a 
suit brought by the plaintiff to obtain his 
half share in the property which fell to 
the defendant on partition, it was held that 
the plaintiff as the adopted son was en- 
titled to a share in the property in the hands 
of the defendant, asthe joint family ‘was 
still subsisting and had not come to ‘an 
end, The plaintiff in that case was entitled 
only to a share in the: property which had 
fallen to his branch which at the time: of 
the partition had been represented.. by 
defendant No. 3. But he was not: held 
entitled to a share in the property-of other 
branch. The learned Chief Justice held in 
that case that the half share which -de- 
fendant No,3 took on partition was taken 
by him as the joint family. property of his 
branch and not as his absolute property, 
and that therefore the plaintiff, who. was 
the adopted son of his father’s brother ‘was 


`.. p (940 Bom. L R 1185, (1187-8835 180 Ind, Cas, 295; A I 


39 Bom. 47; 11 R B 292, 
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entitled to a share in what defendant 


" 


—~ 


T 


-of Shivalingayya. 


No. 3 had taken. Dealing with defendant 


_ No. 3’s contention that the share which he 


_took on partition was his absolute. pro- 
perty the learned Chief Justice said (pp. 
1187-8 +): | 
“He (defendant No. 3) and the widow of Parappa 
were the only members of the joint family, and no 
doubt he was the sole co-parcerer, But in my 
opinion it is not accurate to say that the co-par- 
conary had come to an end. I think the co-parcenary 


a still existas in respect of the share which he took 


on the partition, and that on the birth of ason to 
him, that son would have a share in the co-par- 


‘“¢enary, and on the adoption of a son by:- his 
. father's brother's widow, that adopted-son-is also 
„entitled to share.” ae 
Mr, Madbhavi for the respondents plaintiff. 
_ contends that his case is similar to Chanba- > 
= sappa v. Huchappa (4), and that on the, 
principle there laid..down he is entitled to: 
a share inthe property which Irappa and: 


Gurbasappa took at the partition. We 
are unable to accept this contention, The 
present case is clearly distinguishable. In. 


_that -case there was a member of the plaina. 
- -tiff’s branch „who took a share at the time’ 
` of the partition, and the view which the 
learned Chief Justice took was that by 
reason of the partition the original coe. 
parcenary came to an end, but new co-par-.-. 
“: genaries were created between the two 


dividing branches, one branch being repre» 


-~ sented by defendants Nos. 2 and 4 in that 


case, and the other branch heing represen- 


» ted by defendant No. 3, and that a’ joint 


family continued within defendant No.’ 3's 
own branch represented by himself and 


_ .Vairawwa, the widow of his predeceased . 
+, uncle, 
«no representative of Shivalingayya's (i. e. 
__ plaintiff's) branch at the time of the 


In ‘the ease before us there was 


partition, The only co-parceners were 
defendants Nos, l and 2 representing the 


. other branch and after the partition there 
_ could be no state of jointness between. 


either of them and Parawwa, the widow 


the partition deed Gurbasappa undertook 
the liability to pay the maintenance which 
had been awarded to Parawwa, the widow 
of Shivalingayya, by the Civil Court, did 


_ not create any state of jointness between 


Gurbagappa and Parawwa, and the subse- 
quent adoption of the plaintiff by Parawwa 


. could not possibly have the effect of. 


_Teviving the co parcenary between Gur- 


_; basappa and Jrappa which had terminated 
-by the partition; nor could it. give the. 


. plaintiff, the adopted son, any right to di- 
vest eitter of them ofthe property which 
*Page of 41 Bom, L, R.~[id.] 
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The mere fact that by. 
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they had taken at the partition. Taat proe 
perty- ceased to be joint family property 
from thedate of the partition, The facts 
in: this case are, in our opinion, exactly 
similar to the facts in F. A. No, 247 of 1935 
and the decision in that case is binding on us. 
On this view of the case, although Parawwa 
was legally entitled to adopt, ‘and the plaine 
tiffs adoption is therefore valid, the plain- 
tiff would by. the adoption acquire no right 
to a share-in the joint family property 
which “had already been partitioned two 
months; before. his adoption. His suit must 
fail, The appeal will therefore be allowed and 
the plaintiff's suit dismissed. Appellants 
Nos: 1 and 2 will get their costs throughout 
from respondent No. 1, plaintiff. -Under 
O. XXXIII, r..11, Civil P. O., we direct that 
the plaintiff should pay the Oourt-fees in the 
suit. i p > 3 
D. o Appeal allowed. 
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- LAHORE HIGH COURT . 
Civil Revision No. 309 of 1939 
: November 2, 1939 
- ADDISON, J. 
TULSI RAM NARULA—Darenpant—. 
= <a ' © +- PETITIONER : 


VETSUS 
Firm GIAN CHAND-AMAR NATH— 
PLAINTIFF AND oTHeRrs—DerENDANTS— 
i RBSPONOBENTS 
Debtor and creditor—Suit for portion of 
jointly owned is incompetent—Plaintiff’s 
joint owner of debt by assignment 


debt 
becoming 
makes no differ- 


ce. 

A suit for a portion of a debt, jointly owned by 
various persons is incompetent, It makes no differ- 
ence that the plaintif became s joint owner of the 
debt by assignment, and was not originally a joint 
owner. 


O. R. from the decree of the Additional 
Judge, Small Cause Oourt, Amritsar, dated 
February 14, 1939. a 

Mr. Shamair Chand, for the Petitioner. 

Mr. D. D. Kapur, for the Respondent 
(Plaintiff). i 


Order.—Here a part of a debt was as- 
signed and the assignee has sued for the 
part assigned to him and not for the whole 
debt. Nor have the assignees of other por- 
tions of the debt joined, His suit has been 
decreed. Jt seemsto me that this is a suit 
for a portionof a debt, jointly owned by 
various persons. Such a suit must be held 
to be incompetent. It makes no difference 
thatthe plaintiff became a joint owner of 
the debt by assignment, and was not origine 
ally a joint owner. Such a distinction is 
obviously superficial, For the reasons given 
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I accept the petition and dismiss the suit, 
leaving` parties to bear their own costs 


throughout. : oh 
B. Petition accepted, 


Parnes ES 


BOMBAY HIGH COURT. 
Second Appeal No, £06 of 1935. 
June 22,1939. 

N. J. WADIA AND INpDaRNABAYEN, JJ. 
DATTATRAYA CHANDRAYA 
BACHU W AR—APPELLANT 
; versus 
K. L. BAWACHEKAR— RESPONDENT 


vincial Insolvency Act (V of 1920), as. 4, 53, 54, 

ed passed by Subordinate Judge under as. 53 
and 54—Second appeal, tf lies. R 

The words “orof any nature whatsoever” in 8. 4, 

Prov. Insol, Act, are incompatible with the ejusdem 

generies rule of interpretation, and thats. 4 (1) must 


be taken to give the Oourt power, subject to the pro- 


visions of the Act, to decide all questions which may 
arise in any case of insolvency coming within the 
cognizance of the Court or which the Oourt may 
deem it expedient or necessary to decide for the pur- 
pose of doing complete justice or making a complete 
distribution of property in any such case. Section 4 
is not intended to cover orders made under ss. 53 and 
54. No second appeal therefore lies from an order 
made by Subordinate Judge under ss. 53 and 54. 
132 Ind. Oas. €41 (1) and 178 Ind, Oas, 373 (3), dis- 


tinguished. 

- B. A. from the decision of the Assistant 
Judge, Sholapur, in Miscellaneous Appeal 
No. 11 of 1934. 


Mecers, G. N. Thakor and A. G. Kotwal, 
for the Appellant, 


Messrs. H.C. Coyajee and M.G. Chitale 
for the` Respondent. : 


N. J. Wadia, J.—This is, a second appeal 
against the decision of the Assistant J udge 
of Sholapur confirming an order mada 
by the First Olass Subordinate Judge of 
Sholapur under ss. 53 and 54, Prov. 
Insol. Act. The petitioner in the ape 
plication, who was the Receiver of the estate 
of certain insolvents, applied for setting 
aside a sale deed passed by the insolvents 
to the opponent, the present appellant, 
on December 15, 1930, alleging that the 
sale ‘by the insolvents which had been 
- made within two years of the insolvency wag 
. not bona fide and for valuable considera» 
tion, but was hollow and traudalent, and 
intended to defraud other creditors. The 
‘trial Court came to the conclusion.that the 
opponent was not a bona fide purchaser 
for Value and that the sale was a fraudulent 
one and intended to give preference to 
' the opponent and. to defraud other credie 
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tors, and it, therefore, set aside the sale. 

This order was confirmed in appeal by 
the Assistant Judge, and the opponent 
has come in second appeal, A preliminary 
objection has been raised by Mr. Ooyajee 
for the respondent that no second appeal 
lies. The application to the Subordinate 
Judge was under ss. 53 and 54, Prov. 
Insol, Act, and the order made by the 
learned Subordinate Judge, which was con- 
firmed by the Assistant Judge, was under 
those sections. Section 75 (1) of. the Act 
provides that the debtor, any creditor, the 


- Receiver, or any other person aggrieved by 


a decision come to or an order made in the 
exercise of insolvency jurisdiction by a 
Court subordinate toa District Oourt, may 
appeal to the District Court, and the order 
of the District Oourt upon such appeal 
shall be final, Under this section, there- 
fore, the order made by the District Court 
in appeal is final and no second appeal 
would lie, The section provides however 
that the High Oourt, for the purpose of 
satisfying itself that an order made in any 
appeal decided by the District Oourt was 
according to law, may call for the case 
and pass such order with respect thereto 
as it thinks fit, The proviso, therefore, 
allows a revision application to the High 
Court against orders made by the District 
Court in appeal. Proviso 2 says that any 
such person aggrieved by a decision of the 
District Oourt on appeal from a decision of a 
Subordinate Court under s. 4 may appeal to 
the High Court. It is contended for the 
appellant that all orders made under ss. 53 
and 54 of the Act are also orders made 
under s. 4 and that a second appeal, there- 
fore, lies in the case of such orders to 
the High Court {rom the decision of the 
District Court. Section 4 of the Aci provides 
that subject to the provisions of 
the Act, the Oourt shall have power to 
decide all questions whether of title or 
priority or of any nature whatsoever, and 
whether involving matters of law or of fact, 
which may arise in any case of insolvency 
Coming within the cognizance of the Court. 

The question whether a second appeal 
lies against an order made by a District 
Qourt in appeal from an order made:by 
a Subordinate Judge under ss, 53 
and -54. Prov. Insol. Act, has been 
considered by this Oourtin two unreporte 
ed cases. In Second Appeal No. 854 of 
1935, Viruppa Basappa Brle-angadi v. 
Rachappa Balappa Hosmani decided on 
October 7, 1937 Rangekar, J. sitting singly 
held that in such cases no second appeal 
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lay to the High Court, and the same view 
was taken by myself sitting singly in 
Second Appeal No. 741 of 1935, Anant 
Raghunath Puranik v, Shantaram Ram- 
chandra Pandit, decided on August 24, 
1938 by N. J. Wadia, J. The view which 
was taken in both these cases that 
the words “subject to the provisions of 
this Act” in s.4 were intended to take out 
of the purview of that section cases which 
are provided for by other section of the Act, 
such as ss, 53 and 54. Itistrue that cases 
falling under s. 53 and to some extent 
those falling under 8.54 would be cases 
involving questions of title and may to that 
extent be considered to fall also under 
the wider provisions of s. 4. The difficulty 
however is created by the language of s. 
15. Subs. (1) of that section expressly 
deals with orders made by the District 
Court on appeal from orders made in the 
exercise of insolvency jurisdiction by a 
Oourt subordinate to the District Court, 
Orders under ss. 53 and 54 made by the 
Subordiñate Courts are clearly covered 
by this clause, and the decison of the Dis- 
trict Judge'in appeal from such orders 
must, therefore, be tinal, and not appeable 
to. the High Court. To hold that proviso 
2 to 8.75 which allows second appeals in 
the case of decisions of the District Court 
on appeal unders 4 covers also decisions 
of the District. Court on appeal under ss. 
53 and 54 would render t_e provisions of 
subes. (1) of s. 75 nugatory, and. would 


in effect mean that every order made by. 


the District Court on appeal from a decision 
under ss. 53 and 54 would, in spite of 
the express provisions of s. 75 (1), be subject 
to a second appeal. 

‘The’ same question has been considered 
by a Bench of the Madras High Court in 
Alagirisubba Naik v. Official Receiver of 
Tinnervelly (1). It was held in that case 
that no second appeal could lie against 


an order made by a District Munsif annule. 


ling a saie under s. 53, Prov, Insol, 


Act. As has been pointed-out in that 
case s. 4 of the present Act, Prov. 
Insol. Act, V of 1920,did not exist in 


the earliear Act of 1807, and the section 
appears to have been introduced in the 
present Act because of conflicting decisions 
as to the power of an Insolvency Court 


to deal with certain questions of title or- 


priority other - than those falling under 
gs. 53 and 54. Provisions corresponding to 
(1)54 M 989; 132 Ind, Oas. 641; AIR 1931 Mad. 


745; 61 ML J 820; Ind. Rul, (1931) Mad. 673; 34 L W 
Q e sv 
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of 1907 and under the earlier Act also 
no second appeal lay from a decision 
of the District Court in appeal from 
orders under those sections. No change 
was made by the new Act in those pro- 
Visions, and it would be difficult to hold 
that the Legislature altered the previous 
procedure and provided a second appeal 
from orders made by Subordinate Courts une 
der ss. 53 and 54 without expressly saying £o, 
and merely indirectly by the provision 
that orders under the new 5,4 were sube 
ject to second appeal. It has been pointed 
out by Reilly, J., in the Madras case that s. 4 
(3) of the Act of 1920 provides that the 
Oourt need not decide every question of 
title or priority or any question of the 
nature described in sub-s. (1) of that section 
which may arise in an insolvency case 
before it but may decline to go into such 
a question and yet may sell. the debtor’s 
interest in the property concerned, If all 
questions falling under 5,53 were considered 
as questions falling under s. 4, it would 
mean that the. Court would have a dis 
cretion to decline in certain cases to go into 
the question whether a sale -falling under 
s.53 was voidable against a Receiver, No 
such discretion is given to the Oourt, by 
s. 53, Prov. Insol. Act, nor had the cor- 
responding provision of the earlier Act 
given any such discretion, and it cannot have 
been the intention of the Legislature, nor 
is it possible to infer from the language 
of the Act, that it was the intention of 
the Legislature to alter the law on the 
subject and to give to the Court under 
s.53 a discretion to refuse to decide whe- 
ther a particular transfer came within the 
purview. of the section. The language of 
s..4is extremely wide. It gives the Court 
power to decide all questions whether of 
title cr priority or of any nature whatgo- 
ever. 
-With respect, I agree with the view 
which was taken by the learned Judges 
in the Madras case referred to above that 
the words “or of any nature whatsoever” 


‘are incompatible with the ejusdem generis 


rule of interpretation, and that s. 4 (1) 
must be taken to give the Oourt power, 
subject to the provisions of the Act, to 
decide all questions which may arise in 
any case of insolvency coming within the 
cognizance of the Court or which the Court 
may deem it expedient or necessary to 
decide for the purpose of doing complete 
justice or makihg a complete distribution 
of property in any such case. That being 
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so, if proviso 2 to s. 75, which:deales with ` subba: Naik v. Oficial Receiver of Tinnevelly: .. 
desisions of the District Oourt on appeal; (1) andin the twosecond appeals, No. 854 of.. « 
from decisions of the Subordinate Courts -1935 and No. 741 of 1935, to which I have. ` 
“onder s. 4,” were interpreted in the way referred, is correct, and no second appeal *: ° 
in which the appellant asks us to, the proe lies against the order made by the Subor- . 
visions of s.75.(1), which expressly provide -dinate Judge in the present case. The 
that no- second appeal shall lie from orders ~appeal must therefore be dismissed. We 
made“‘in ‘the exercise of insolvency jurise ‘aré asked to treat -this as a. revision ° 
diétion by. a Subordinate Court, would be application and we have allowed it to be. : 
rendered ‘absolutely nugatory. The only argued as such. After guing through the ` 
way in -which s. 4can bè interpreted s0 evidence wa are not satistied that we would ~ 
as‘to:make the Act intelligible and. cone be justified in interfering in revision. . 
sistent is to hold that it was not intended © It is contended that the burden of prove 
to ‘cover orders made under ss. 53. and 54. ‘ing good faith under s, 53 of the Act was t 
The--fact that Sch. - (1) to the Act, which wrongly thrown on the opponent, The ap» : 
specifies the cases 1: which the. decisions, plication was however both under s. 53 and . 
and orders of a District Court come to or. s, 54, and so far as Issue No. 2 with regard -+ 
made otherwise than in appeal are appeals to fraudulent preference was concerned, both i 
able to the High Court, refers separately to -in the Subordinate Judge's Court and in. 
orders made under 8. 4, and those made. the lower Appellate Court the burden was | 
under ss.53, 54 and other sections of the rightly. thrown on the Receiver. Both the: 
Act leads to the same conclusion, that it learned Judges have accepted thestatements -- 
was not the intention of the Legislature “made by the Receiver, and from those states -’ 
that proviso 2 to s. 15 should refer to menis and the facts elicited in the crosse.. 
orders made under ss. 53 and 54. _ examination of the opponent it appears 
No: authority has been cited to us in that..the view which they have taken that 
support of: the view that a second appeal fraudulent preference has been proved is: 
lies: against such order. We have been correct. The sale was entered into on Decem= 
referred to two cases, Sholapur’ Spinning ber 15, 1930, only eight days before the - 
and Weaving Co., Lid. v. Pandharinath (2), vendor was adjudicated an insolvent, It 
and Balubhai v. Kalyanji- (3), in both of.- appears from the evidence that the insole 
which second appeals were admitted from vent had been heavily indebted to several - 
orders made-under s8. 53 and 54, Prov. Insol. persons, :and there is ample. justification » 
Aét;-. In neither*of these cases however was.: for the view which both.the iéarned Judges.“ 
ary! question with - regard to the . admis- : have staken: that the, opponent .must- have: 
sibility’ of such appeals raised, and the been sperfectly well aware of the ‘heavy... 
attention of the Court, was therefore not indébtedness of the insolvent. The oppo: 
directed to the point now raised before us, nent-himself. has stated that he had made 
Im another ‘case Second Appeal. No. 765 demands for his own outstandings and that : 
of 1938, Keshavlal Mohanlal Shah v. he had not been paid. ‘ihe learned Judges » 
Ranchhodlal Maganlal Shah, Decided. on have found that out of the consideration. of. 
Oetober 14, 1938, by Wasscodew, . J. Re. 12,00, Rs. 7,000 were paid before the 
to which “also our attention has been Sub-Registrar. The.:rest of the considerae 
drawn, -a revision application had been tion is alleged to have been made up. ofa. 
fled against an order made by aSubordi- debt of over Rs. 5,000 due on promissory :. 
nate Judge under ss. 53 and 54, Prov. lansol. notes. . The promissory noles were not. 
Act, and on a preliminary objection being- forthcoming, It is also alleged that an 
raised that application was allowed to be amount of over Ks. 2,000 was remitted and . 
tyaated as a second appeal, and was dis- for the balance..the shop of the debtor was.: 
posed: of as such.’ The judgment does not purchased, Considering that the insolvent . 
mention the grounds on which the revision had. very heavy debts to the extent of 
application . was allowed to be converted Rs. 30,000 to Rs, 40,000 and practically no 
‘nto.a-second appeal, and it does not other property from. which the other cree . 
appear from the judgment that the ques- ditors could have. been satisfied, the trans. 
tion whether a second appeal lay was raised, action, in our opinion, did amount to a dise-. 
Tā: our opinion, the vlew taken in Alagiri- a preference aie to the opponent, | 
L e see no. reason therefore for interfer- 
wie? teas L R393; 113 Ind. Oas. 148; 5 IR 1928 ing in revision. The appeal ig dismissed 
*(3) 40°Bom, L R 884; 178 Ind. Oas, 373; AIR 1938 with ‘costa. Mites, Atha kindred sess . oe 
Bom. 449; TL-R (1939) Bom, 1; 11 R B156, .. 0 Be -> ; Appeal dismissed.. 


3 
t 

+ 
Cd 


ts 


Se 
M 


“ 


af 


A: 
1940 


=,- KA) 7 A7 p O ğ 
, , PATNA HIGH COURT r 
Criminal Revision Nos, +2 and.9l-of 1933 
Mareh 14, 1939 
. ` Monay{an Noor, J. 
RAMA BARIK AND ANOTHER—PRTITIONBES 
E VETSUS 
. EMPEROR—Oppositz PARTY - 

Criminal Procedure Code. (Act V of 1898), s, 144— 
Starting of rival business in close proximity to 
previously established one—Order under s144 
against person interested in rival business,<tf can 
be issued~—Order spending 
High Court. 

A. Magistrate, as an emergency measure, has power 
to stop, by an order under s. 144, Oriminal’P. O. 
the holding of a hat, or the exercise of his rights 
by .@ man on his own land, But a man, who holds 
a haton his own land, is perfectly entitled to do 
so and that by itself is not a wrongful act. Com- 
petition in trade, unless illegal methods are adopted, 
is not a wrongful act. When a rival business is 
started in close proximity to a 
blished business the person interested in the latter 
is bound to object to the former and some sort of 
strained feeling is inevitable. This by itself is no 
ground for restraining the newcomer from carrying his 
trade unless he is doing or is likely to do any wrongful 
act which may lead to a breach of the peace. In such 
a case the best course is to prohibit the doing of the 
wrongful act or if necessary, to bind down the 
wrongdoer under s. 107, Oriminal 
order more or less of a permanent nature is not 
justified under s. 144, Criminal P, O., which is 
meant for speedy remedy. 150 Ind. Cas, 118 (1), 157 
ind. Cas, 760 (2) and Satish Chandra Roy v. Emperor 
(3), relied-on. .. 

It is not the usual practice of the High Qourt to 
interfere with an order which has spent in its force 
pee there are special reasons for © such inter- 
ernea. . Pw 


Or. R. against two orders of the’Subs\: coding ware explained by the Sub-Inspec- 


Divisional: Magistrate, Jajpur, dated May: 
30.1438, and July 29, 193s, respectively. 


Messrs, B. K. Ray and B. Mahapatra, for 
the Petitioners. 


Messrs. C. M. Acharjya and P. Mahanti, 
for the Orown, 


Order.—These two applications in revije 
sion are directed against two orders of the 
Sub-Divisional Magistrate of Jajpur, one 
under s. 144, Criminal P. O., dated May 30, 
1938 and the other dated July 29, 1938 
directing that a complaint be made against 
the petitioners for their prosecution under 


- 4,188, I. P. O. It appears that the proprietor 


of the Madhupurestate had for about two 
years a hat, in Mauza Kainchi, 
Madhuban Hat. 
Wednesdays and Saturdays, 


their goods for sale inthe hat, On April 
5; 1938 the proprietor leased it out for 
Rs. 650 and for the first time toll was 
collected in it on April 9, 1938. ‘Lhis seems 


tO-have been resented to by the villagers 
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or managers. 


itself —Interference by. ; 


previously estae. 


P, 0O. But anw 


called ` 
It was being held on. 
No toll was ` 
levied on the shopkeepers who expcsed | 


5lL 


“ot ‘the locality who started a` rival hat 


adjacent to the’ Madhuban Hat ona land 
belonging to a deity installed in the village 
of which the petitioners are the marfatdars 
The rival hat was held for 
the first time on a Wednesday, There was 
no Police report of any apprehension of 
breach of the peace but a complaint was 


.made to‘the SubeDivisional Magistrate of 


Jajpur. who called upon the petitioners to 


.show: cause why an order under s, 144, 
‘Oriminal P. C. would not be passed against 
‘them. They appeared and showed 'càuse, 
-The learned Magistrate thereafter held a 


local. enquiry, examined some witnesses on 


“May 30, 1938 and holding that tLere wag . 


a likelihood of breach of the peace if the 
rival hat was allowed to be held, passed an 
order under 8S. 144, Criminal P. O. against 
the petitioners a | 
“restraining them from holding the hat and calling 
uponthem to prevent the sitting of the hat on their 
lands by withdrawing his (their) consent which they 
have given tothe villagers for the holding of the hat 
on Wednesdays and Saturdays.” 


The petitioners moved the District Magis- 
trate of Outtack unders. 144 (4), Criminal 
P. ©. but the learned Magistrate declined 
tointerfere and rejected the application on 
August 8, 1938, Criminal Révision No, 82 
of 1938 is directed against. this “order. The 
order under s. 144, Criminal P. O., referred 
to above, was affixed in frontof the house 
of the petitioners and was also promulgated 
by beat of drum. The conténts ‘of the pro- 


tor of Police on the spot. Thé Sub-Inspector 
of Police reported on June 13, 1938’ that 
the new hat continued to be held within the 
prohibited area and that the order’ under 
s. 144, Criminal P. O., was disobeyed. The 
petitioners were called upon to show cause 
against their prosecution under s, 188, 
I. P.C. They did not show cause but cross- 


' examined the witnesses who were examined 


in ‘suppcrt of the report of the Sub-Inspec- 
ter of Police, As the learned Magistrate has 
observed, the trend of the cross-examinas 
tion was that no order was served upon the 
petitioners and that the hat. was not held 
on the prchibited land. There was how- 
ever evidence that the hat was held on June 
1; 1988 and on June 8, 1938 and also on 
June 22, 1938 after the Police report. The 
learned Magistrate then directed that a 
complaint be made tothe District Magis- 
trate for the prosecution of the petitioners 
under s. 188, L.P. O. A complaint was 
accordingly made and the District Magis- 
trate after taking cognizance ofthe offence 
made over the case to a Magistrate’ of Oui- 
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tack for trial, Oriminal Revision Applica- 
tion No. 91 of 1938 is directed against this 
order of prosecution. I shall take up these 
two applicatious separately. 


Criminal Revision No. 82 of 1938. 


It is now settled law that a Magistrate, 
as an emergency measure, has power to 
stop, by an order under s. 144, Oriminal 
P. ©., the holding of a hat, or the exercise 
of his rights by a man on his own land, 
This was the view which I took in Saligram | 
Singh v Baijnath Singh (1), and Rowland, 
J., after reviewing all the leading authori» 
ties on the subject, came to the same con- 
clusion in Hansraj Prasad Singh v. Abdul 
Jabar (2). But inthe former case I pointed 
out that a man, who holds a hat cn his 
own land, is perfectly entitled to doso and 
that by itself is not a wrongful act. 
Competition in trade, unless illegal methods. 
are -adopted, isnot a.wrongful act. When 
a rival business is started in- close pro» 
ximity to a previously established business 
the person interested in the latteris bound 
to object to the former and some sort of 
strained feeling is inevitable. 
itself is no ground for restraining the newe 
comer from carrying his trade unless he 
is doing or is likely to do any wrongful act 
which may lead to a breach of the peace. In 
sucha case the best course is to prohibit 
- the doing of the wrongful act or if neces- 
sary, to bind down the wrongdoer under 
s. 107, Criminal F. O. But an order more or 
iess of a permanent nature is not justified 
under s. 144, Oriminal P. C. which is meant 
for speédy remedy. This was pointed out 
in Satish Chandra Roy v., Emperor 


ring to Satish Chandra Roy v, Emperor (3), 
mentioned above, pointed out that i 
“the real disadvantage of passing an order under’ 


5.144 without going into the merits of the dispute is — 


that.on the expiry -of two months which is the. limit: of. 
the; duration of such an order.the whole dispute ie 
left to break cut again. To pass an order under s. 144 


4 


and: to leave it as if that order disposed of the dispute ` 


finally is merely postponing trouble and inviting its 
recurrence in an aggravated and more complicated: 
format a later date.” - 


It is true that in this case the learned. 


Magistrate recorded some, evidence a .sum- 
mary of which has-been given in bis judg- 
ment.but his order did not. touch the. real 
trouble. Krcm what ke had said it appears 
(1) 14 P L 7-740; 150 Ind. Cas. 118; A IR 1934 
Pat. 104; (1934) Cz. Oas. 198; 350r. L J1057;6R P 
1 * f i ý 
: 3 16.P LT 624; 157 Ind. Cas. 760; AIR 1935 
Pat. 46]; 36 Cr. L J 1268; (1935) Cr, Cas, 1170; 1 B R 
812:8 R P 161 (2). a O 
(3) 11 OWN 79:4 Or, LJ 433; 
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This by 


(3). 


Inthe second case Rowland, J., after refere © 
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thet the villagers are annoyed on sccount 
of the levy cf toll by the proprietor of the. 
Madhuban Hat and are determined to hold 
a Tival hat at a different place wkere they 
can carry on their trade without the pay- 
ment cf toll “Commissions cf wrongful 
acts were alleged against one Narain 
Misra, Tahsildar of Ollas estaté, and also 
against-the paiks of the Madhupur estate, 
though the learned Magistrate has not be- 
lieved the latier allegation, But no wrong- 
ful -act -is attributed to the petitioners. The ` 
only thing which they are said to have ` 
that they have permitted. tke . 

villagers to hold the hat on the land which- 
is under their management as marfatdar -` 
ofa deity. In my opinion, therefore, this _ 
was pre-eminently a case in which those - 
against whom allegations of wrongfiil acts 
were made should have been proceeded 
with under the suitable section of the 
Criminal P, O. The petitioners were ordered 
not .to. hold.the hat and to withdraw their 
consent. There is nothing. to show that they 
weré holding the hat or were perscnally 
interested in it. Iam not sure. whether the -. 
witidrawal of the consent by itself will be.’ 
sufficiént toavert a breach of the peace if ; 
it were ‘apprehended. Therefore though ` 


‘the Magistrate had power of. passing an 


order -which he did, I am not convinéed. 
of the suitability of the order which is in’ 
the nature of a permanent injunction and ` 
can hardly be said to be appropriate under 
s.-144, Griminal P. O. though it’doesccme 
within its terms. . How inefficacious in such 


cases an order like the.one passed by the - 


learned Magistrate is, will. be apparent 
from what-happened in this case. The 
order was against the petitioners in the 
terms already. stated. Though it was pub- 


-lisked on the spot it was not directed . 


against the villagers, Whether an. order 
prohibiting them to hold a hat of their own 
and thus to force them to go to a parti- 
cular hat and pay toll would have been 
justified is quitea different matter. They 
were however free to act as they liked and 
the hat was held. CO 

It.is clear from the facts of this case that 
the petitioners, apart from being the mana- 
gers of the land on which the hat was being 
held, had no personal interestin it and, as 
I shall presently show, {hey were not.res- 
ponsible for the holding of the hat. Now, 
an order has been passed which was, as I 
have said, within the power of the learned 
Magistrate to pass and itis not the usual. 
practice of this Oourt to interfere with an 
order which has spent in its force unless 


r 


be 


~ assessment or rent—Presumption—Htndu 


-OHANMALAPPA 


$ 
1940 ° 


there are special reasons for ‘such inter- 
ference. There is none in this case For 
this reason I reject the application in this 
criminal revision case. 


Oriminal Revision No. 91 of 1938. 

The factshave already been stated. The 
petitioners have been prosecuted for dis- 
obeying an order passed under s 144, 
Criminal P. O. There is nothing on the 
record to show that they disobeyed the 
order. The only thing which appears from 
the order of the learned Magistrate is that 


‘the hat was held, but there is nothing to 


show that they did not withdraw their 
consent, The hat might have been held in 
spite of the withdrawal-of consent. If-the 
villagers held the hat, the petitioners are 
in no way responsible forit. The learned 


. Public Prcsecator was unable to point to 
_ any fact on which a prosecution can be 


based and had to concede that there is no 
material for the prosecution of the peti» 
tioners, The order for prosecution is un» 
justified and I set it aside. . The complaint 
filed by thelearned Sub-Divisional Magis- 
trate will be withdrawn andino proceed- 
ing will be taken on it and the proceeding 
so far taken is quashed. _ . 

D, 


Order accordingly, 
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- BOMBAY HIGH COURT __. 
. Letters Patent. Appeals Nos. 45 and.46 
of 1936 - : -+ 
ʻ l š and Ao a A 3 
= “Second Appeal No, 1:0 of 1938 
i . August 22, 1939.. . 
.. N. J. Wania anp Wassoopaw J J.- 


_. BHARATI SHANKARACHARYA oF 
SANKESHWAR MATH—APPBELLANT . 
` - PVEOTEU8E-? -- 


- -RESPONDENT ` N 
Grant--Grant not from Crown—Right to recover 
ligtowa - 


endowment—Math — Alienation. —Effect—. 
Whether 


binds successor-~Grant—Construction— 


. Inam in favour of Math—Alienation register show- 


ing grant tn favour of mahant personally —E fect. 
The grants which ‘are not grants from the Orown 
must be-construed in favour of the grantees. 
less, therefore, the right to recover assessment or 
rent ia expressly reserved the presumption would 
De that that right was also granted. [p. 516, col. 


In case ofan inam of the nature ofa devasthan 


inam the mahant or Shankaracharya for the time 
being would have no power to alienate the Math 


property whether by sale or permanent lease: 80 ae 
to bind his auccessirs except in the case of legal 
therefore, who has made the 


187—65 & 66 
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inam grants has no power to alienate permanently 
the right of the Math to recover assessment from 
the lands, or in other words to grant the lands 
permanently free of assessment. The grant would 
in each case endure only during the life-time of 
the mahant who made it, and succeeding mahants 
would be entitled to repudiate the grants and to 
recover assessment within 12 years of his becoming 
mahant. 4 Ind. Cas. 449 (1), 65 Ind. Oas. 161 (3) 
and 142 Ind. Oas. 214 (3), relied on. .[p. 517, col. 2.) 

A certain grant, according to the sanad and the 
decision of Inam Commissioner, was made to the 
Math itself for its maintenance and not to the 
mahant personally. But in the alienation register 
the grant was entered as jator personal inam : 

Held, that the fact that for some reason or other tho 
inam was entered in the alienation register as a jat or 
personal inam did not make it any the less an snam 
to. the Math, and that, being an tnam to the Math, 
it was subject toall the conditions which attach 
to such inams. (p.516, col. 1.) 


L. P. A. and S. As. against the decision of 
Macklin, J., in 5. A. No. 257 of 1936. 


Mr, G. N. Thakor, Mr. S. H. Balawadi for 
Mr. R.. A. Jahagirdar, for the Appellant. 


Mr. G. S. Talpade, for the Respondent. . 


N.J. Wadla, J.—These three appeals 
arise out of three Suits Nos, 291 of 1932 
667 of 1932 and 253 of 1934 which were 
filed by different plaintiffs against the same 
defendant,the Shankaracharya of the Sane 


` keshwar Math. The contentions raised in 
‘ Suits Nos. 291 and 667 of 1932 were the 


game and both the suits were heard together 
and decided by the same judgment. The 
appeals against both these suits were also 


" heard together by the Assistant Judge of 


pa 


_ Sri SACHIDANAND VIDYA- NARASINHA ~ 


GURUSIDH MALAPPA— ` 


Law—Re- . 


Un- 


Satara and decided by the same judgment. 
Suit No. 253 of 1934 was hoard separately 
by another Subordinate Judge and the ap- 
peal against it was also decided by a differ- 
ent Judge. The result in all the three 
cases was the same. The plaintiffs’ claims 
were decreed. Against the decisions -of 
the Assistant Judge in Suits Nos. 291 and 
667 of 1932 second appeals were filed in this 
Oourt which were summarily dismissed by 


$ 


“the Honourable Macklin, J. Leave to appeal 


was subsequently given, All the three 
appeals involvethe same question and have 
therefora been heard together by us. 

The appellantin all the three appeals, 


` who wasthe defendant in the trial Courts, 


ia tbe Shankaracharya of the Sankeshwar 
Math. ‘ihe village of Hatnur was granted 
ininam by the Mogul Emperor Mohamed 
Shah eitber tothe predessor-inetitle of the 
present Shankaracharya or to the Math 
itself. That grant was confirmed by the 
Maratha King  Sambhu ~ Chhatrapati 
Swami ia the year 1760. In the year 1803 
the Shankaracharya of the Sankeshwar 
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Math - grauted in inam three lands inthe by limitation.. He thérefore reversed the 


™ 


4 aa 


village tothe Ayyaor priest of the Linga- 
yat Math at Hatnur, the predecessor-in-title 
‘of the plaintiff in Suit No. 291 of 1932, -the 
respondent in Letters Patent Appeal No, 45 
‘of 1933. In the years 1821 a similar grant 
of two lands in the same village was made 
by the Shankaracharya of the Sankeshwar 
Math to certain ancestors of-the plaintiffs 
in Suit No. 667 of 1932, respondents in 
-Letters Patent Appeal No. 46 of 1936; and 
in ‘the year 1735 one land in the same vil- 
‘lage was given in inam to an ancestor of 
the plaintiffs in Suit No, 253 of 1934, respon 
‘dents in Second Appeal No. 190 of 1938, 
by ae Shankaracharya of the Sankeshwar 
Mat . rere A š 

In the year 1928 the defendant Shan- 
karacharyaclaimed assessment on the lands 


t+! 


in all the three suits from. the present ~~ 


holders, the plaintifis in the three suits, and 
on their refusing to pay he recovered it 
from them through the reventie authorities 
by filing assistance suits. The plaintiffs in 
all the three suits prayed fora declaration 


that the defendant was not entitled to re» 


cover any amount from them by way of Trent 
or assessment for the suit lands, for a per- 
péetual injunction ` restraining him from 
recoyering anything from them in future, 
and forrefund of the amounts which he 
- had already recovered from them through 
the revenue authorities, Ini the suits from 
which Letters Patent Appeals Nos. 45 and: 
` 46 arise, the trial Judge held that by the 
' terms of the original grant made to the 
predecessors-in-title of the plaintiffs in the 
two suitsno exemption from payment of 
assessment had been granted to them. He 
_ further held thatthe grant made by the 
predecessorin-title of the present Shankara- 
charya was not binding on his successor, the 
present defendant, and that the defendant's 


right to recover assessment had not been _ 


‘extinguished by lapse of time. He therefore 
‘dismissed the plaintiffs’ suits. 


- -In appeal the learned Assistant Judge of 


Satara held that by the terms of the grants 
`- miade“to the predecessorsein-title of the 


decrees of the trial Judge in both the suits 
and granted the declarations and injunc~ 
tions prayed for. In the third suit No. 253 of 
1934 both the trial Judge and the Appellate 
Judge came tothe conclusion that under 
the terms of the grant made to the predee 
cessor in-title of the plaintiffs, in that suit . 
in the year 1735 the grantees were entitled 
to hold the land free from assessment or 
rent,that the inam to the defendant. was 
a personal inam and not devasthan and that 
the alienation made in 1735 was binding on 
the present defendant, Both the Courts 
therefore decided in favour of the plaintiffs, 
Against all the three decrees the defendant, 
the’ Shankaracharya of the Sankeshwar | 
Math, has appealed. a, 


The first question that arises for con- 
sideration in -the appeals is what is-the 
nature of the inam granted to the defend- 
ant and whéfher that inam was granted 


-.t0 the- Shankaracharya of.the Math pers 
. sonally, or to the -Math itself. The sanad 


granted by the: Mogul Emperor has been 
produced in the case. It is Ex: 61 in 
Letters Patent Appeal No. 45 of 1936. The 
exact year of the grant cannot be ascer- 


tained but the document states that it was # 


. granted in the ninth year of the reign of 
the Emperor Mahomed Shab, The docu- 
ment, which is in the form of an order to the 
subordinate officers, is as follows : 

“Now the Mauga of Hatnur on the side of Tasgaon 
in Peraganah Haveli of the said circuit has been 
settled upon and made over to Shankarachari Math 
Sheankeshwar by way of inam., It behoves that the 
revenue payable in respect of the said mauza should 
be given in the charge and possession of the said 
gentleman and his. word should not be disobeyed, in 
order that he may spend the same on the maintenance œ 
of fakeers (4. e., religious mendicants) and engage him- 
self in praying for the continued safety ofthe ever- 
lasting kingdom, They should consider him to be 
exempted irom all civil dues and official taxes. No 
one should under any circumstances come in the way 


‘of the said gentleman for the purpose of recovering the 
revenue, eto.” - - 


->` In’ the year 1760, ‘by which time the 


-country had come under the rule of. the 
. Maratha Sovereigns a fresh sanad. was 


_ plaintifs in the two suits the plaintiffs ~ granted by the then Maratha King Sham- . 
'. ‘were entitled to hold the'lands free of rent. . PBU Ohbatrapati Swami. ‘I'he document, 
` and assessment. He further held that the .. Which is also in the form of an ‘order to 
grant of the village tothe Shankaracharya Balaji Babajirao Pandit Pradhan (Prime 
of the Sankeshwar Math was a personal and one ee : diie rane > 

aE be copa Wwar ! 3 hast A 
„not a devasthan ieh Í one „that therefore ` Karavir that there are inam villages for the main- 
the alieriations “made by the Shankara- - tenance of the Sansthan of Maths at Karavir and 
charya in 1803 and 1821 to the predecessors- ` Sankeshwar by way of: serva inam, But to continue 

-in-title of the plaintiffs in the two suits the annachatra, and ‘other religious performances 
were binding onthe defendant. He aleoheid . othe Sansthan continuously. the Maharaja shouid 
iy nee eT Tr Se ee oe ontinue same- in 8 i; 
that the _Plaintiffe’ : claims were, not: barred. give” hia sanction-and’’. the order” be sent tò“the 
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the income should be continued, 
Taking this into mind that those villages which are 
inam to Shri’s Math should be continued perma- 
nantly as before, By maintaining the annachatra 
and other religious duties of the Maths and per- 
forming of the festivals of the anniversary days, 
would bring welfare to the Maharaja and his 
kingdom, the said villages with kul-bab, kul- 
kanun, hali-patti, pestat pati and with all trees, 
water, stones and all other incidents are granted 
in inam to Shri's Math, excepting previous Aakdare 
and tnamdars.” : 

Then follows a description of the eight 
villages among which is Mauje Hatnur 
Karyat Tasgaon. The document continues: 

“In all the said sight villages with their previous 
‘boundaries are given in inam to Shri’s Math, So 
you should send orders to all the villages concerned 
and should send annually all the income from the 
same to Shri’s Math permanently and should con- 
tinue in the line of disciple of Shri’s Math. You 
should not ask for a fresh order every year and a 
copy of this be taken andthe original should be 
given to Shri’s Math for possession and the said 
villages should be continued as inam with Tijai, 
Qhouthai and Ghasdana, Sahottra and Panchotra 
and -Dulani, Vadhava, etc,....You should send 
orders to all the villagers concerned so that the 
income of the said inam should go yearly for the 
maintenance of the Sansthan." 


-If the terms of the sanad- granted by the 
Mogul Emperor be looked at by themselves 
it is arguable that the grant was personally 
‘to the Shankaracharya of the Math for the 


- time being and not to the Math itself. The 


document refers to the revenue being given 
to the “said gentleman” personally and 
contains a direction that his word should 
not be disobeyed and mentions that the 
grant was in crder that he may spend it for 
the maintenance of fakeers and engage 
himself in praying for the continued safety 
of the kingdom. There can however be-no 
doubt whatever, that the subsequent 
Maratha sanad, which purported to continue 
and confirm the tnam which had been 
granted by the Mogul Emperor, was a grant 
not to the Shankaracharya personally but to 
the Math, and for the maintenance of the 
Math, In the Preamble of this document the 
original Mogul grant is mentioned as having 
also been a grant for the maintenance of the 
Math, and the language of the Maratha 
grant shows clearly that the inam was 
granted to the Math for the maintenance of 
the Math, the continuance of the annachatra 
(feeding of tue pcor) and other religious 
objects of the Math, and the performance 
of the festivals of the Math. The grant 
mentions that “those villages which are 
inam to Shri’s Math should be continued 
permanently as before.” Reading the two 


documents togecher, we are of opinion, that: 


= the Mogul grant must also be taken to have 


been a grant tothe Math. There can be no | 
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quastion that the Maratha document une 
doubtedly was a grant tothe Math for the 
maintenance and religious purposes of the 
institution. 

The next question to be considered is 
what were the terms on which the inam 
was continued by the British Govt. For 
some years prior to 1863 an inquiry was 
conducted by the Inan Commission in cone 
nection With inams, and the decision with 
regard tothe village of Hatnur arrived at 
in 1863 by the alienation settlement oficer, 
which is Ex, 47 in Letters Patent Appeal 
No. 45, was that the village of Hatnur was 
to be continued as surva inam continuously 
to the Math of the Swani of Sankeshwar 
so long as the jahagirs attached to the said 
Math are continued, subject to such 
nazarana as Govt. may think fit to levy. 
From the language of the Maratha grant 
as well as from the terms of the decision of 
the Inam Commission of 1863, it would 
appear that the imam was a devasthan inam 
granted to the Math; but inthe alienation 
register of the village of Hatnur, Hx. 57 
in Letters Patent Appeal No. 45, the village 
is classed as jatinam, and it is stated that 
‘it isto be claimed till the Sankeshwar 
Math is in existence,” the authority for this 
being given as Govt. Resolution No. 1980 
of March 22, 1849. It is contended for 
the respondents in all the three appeals 
that the entry in the alienation register 


. Snowing the village as jat or personal inam 


shows that it is not devasthan inam or inam 
to the Math bat aninam personally to the 
Shankaracharya for the time being. We are 
unable to accept this contention. The des- 
cription of the village in the alienation 
register as a jat or personal inam cannot be 
regarded as conclusively determining the 
nature of theinam. That must be taken as 
determined by the decision of the Inam 


‘Commissioner (Ex. 47) which was that the 


inam was to the Math of the Sankeshwar 
Swami, and not to the Swami personally, 
and that it was to be continued so long as 
the Math remained in existences. It is clear, 
therefore that: the British Govt. continued 
the inam as an inam to the Math, It is 
difficult to understand why theinam cone 


_tinues to be classed as jat or personal inam. 


But whether that entry in the alienation 
register is correct or not, it cannot alter the 
real nature of the inam,-which must be 
taken to be an inam to the Math, and there- 
fore in the nature of devasthan inam. 

In this connection it may be pertinent to 
observe ‘that with regard to certain other 
villages in the district of Belgaum which 
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were also given in inam to the Sankesh- 
war Math ‘an order was made by the Govt. 
in the year 1918 that the inam should 
‘be converted from personal inams to 
devasthan inams, There is nothing before 


-us to show whether the omission of the 


village ‘of Hatnur from this order was 
deliberate cr accidental. From the terms 
of the decision of the Inam Commissicner 
(Ex. 47), it is clear that the inam was con- 
tinued by the British Govt. as an inam 
to the Math and not to the Shankaracharya 
‘personally. The fact that for some-reason 
or other the inam is entered in the aliena- 
tion register as a jat or personal inam does 


‘not make it any the less an inam to the 


Math, and it must be held that, being an 


.tnam to the Math, it is subject to all the 


conditions which attach to such inams. 


The next question is what was the nature 
of the grant made by the Math or the 


, Shankaracharya for the time being to 
: the predecessors-institle of the _ present 


plaintiffs in the years 1803, 1821 and 1735. 


The terms. of the grants in all the three 


Gases are the same. The only differance 


-is that while in the case of the plaintiffs in 


si * 


Letters Patent Appeal No. 
was a Lingayat Meth and 
to the Ayya or priest of 


45 the grantee 
the grant was 
the Math for 


. the maintenance of the Math, in the case 


of the 


plaintiffs in . Letters Patent A 
No, 46 ey 


the grantees were private persons, 


~ 


. the ancestors of the plaintiffs, to whom the 


. their family and 


grant was made for the maintenance of 
in consideration of the 


fact that they had served the Sankeshwar 


Math loyally for along time and had 
. been very useful. 


In the third case 
Second Appeal No, 190, the grant was made 
toa Brahmin who had been performing 
his daily religious duties in the Math 


and who was well-versed in the Shastras 


, 


and Vedas, In all cases the deeds of 


-grant mention that the land had been 


_ Patent Appeal No. 


granted in inam. The document of grant 
in the case of the plaintiffs in Letters 
45, which is in form of 
an order to the village officers of Hatour, 
is ot follows: 

_ “The Ayya (Lingayat priest) of Oharanti Mat 
in the said village (Hatnur) Sone to Soakechecr 
Math personally and made a request through all 


. of you that there is a Math in the said Village and 


a 


that there is no property for the ssid Math. 8 
Shri be pleased to give some inam land on karar 
(agreement) so that he should live in the said 
Math in the village. Taking this into considera- 


tion and the fact’ that the Math of Ayya is old: 


and, it must be maintained, the land adicining the 
Math on’ the western side measuring 5 bighas’ the 
khata of which’stands in the name of Devaji Bava is 
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given in inam: so the land within the said boundaries ` 


should bs continued in the line of the disciples of 
the Ayya.” S 


The plaintiffs’ contention in all the three 
‘cases is that the terms of the grant implied 
that the land was granted in inam free of 
the liability to pay assessment, while the 
defendant contends 
‘merely of the soil and not, of thé ‘royal 
share of the revenue which had been 
reserved by the grantor to himself, There 
is admittedly nothing in the terms of the 
-grants to show auy_ express reservation .of 
the right to recover assessment : or rent. 


The grantor, who had himself been.given-an _- 


‘indm of both the soil, of the village and 
-of the royal share of the revenue, made a 


-giant to, the -predecessors-in-litle of the ~ 


plaintiffs as sub inamdars of certain lands 
in the village. The grants in these three 
cases are not grants from the Crown and 
they must, therefore be. construed ia favour 
‘of the grantees. Unless, therefore: the 
right to recover assessment or rent -is 


expressly reserved the presumption would . 


be that that right was also granted. The 
ordinary meaning of inam according to 
Molesworth's Marathi-English -dictionary is 
“a grant in perpetuity without conditions,” 
and the ordinary 
grants in these cases would, therefore be 
that they included the right to assessment, 
‘that is to say, that the lands were given 
free from the liability to pay rent or assess 
ment, If that liability was reserved ‘that 
should have been expressly stated in the 
documents of grants, This interpretation 
derives strong support from the-fact that 
in all these three cases, in one of which 
the grant was made as far back-as -200 
years ago, and in the-other two cases as 
far back as 100 to-125 years- ago, there .is 
no evidence adduced on behalf of -the 
defendant to show that assessment. had 
ever been demanded or recovered till the 
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that the grant was J 


interpretation of the~ 


year 1928, It is difficult to believe that if ™ 


the grants had not been intended by the 
grantors to be free from the liability to 
Pay assessinent, they and their successors 
‘for several generations would have allowed 


‘the lands to continue with the.-grantees_ 


without any demand of assessment. We, 
therefore agree with. the view which the 
learned Appellate Judge has taken in the 
two Letters Patent appeals, and the view 
which both the trial and the Appellate 
Judges have taken in Second Appeal 
No. 190, that under the terms of the grants 
made to -the predecessors-in-title of the 
-plaintiffs in all the three cases the lands’ 


ed 






` to cases of unavoidable necessity, and 


dt 


- the 
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to Pay assessment, 

The question, however still remains whee 
ther the present Shankaracharya of the 
Sankesh war Math is bound by the aliena- 
tions made by his >redecessors-in-title in 
1735, 1803 and 1821 and it is in connexion 
with this question that the nature of the 
grant made tothe ‘efendant Math assumes 
great importance If the grant was, as 
contended by the plaintiffs, a personal grant 
to the Shankaracharya of the Math, and not 
to the Math itself or in the nature of a 
devasthan grant, the alienaticns made by 
10 previous Shankaracharyas would be 
binding on their successors. But if the 
nam was an inam of the nature of a 
devasthan inım. the Shankaracharya for 
the time being would have no power to 
alienate the property of the Math, whether 
by way of sale or a permanent lease so as 
to bind his successors, except in the case 
of alienations for legal necessity. In the 
three casee before us there is no question 
of the alienations having been made for any 
legal necessity. The alientions in all the 
three cases were without consideration. In 
the case of Letters Patent Appeal No, 45 
the alienation was made by the Shankara- 
charya ofthe Sankeshwar Math to the priest 
or Ayya of a Lingayat Math, z7,e., a Math 
not subordinate to the Sankaracharya's 
Math nor belonging to the same sect of 


Hinduism, The law dealing with the power 


of the head of a Math as regards alienations 
of Math property has been laid down by the 
Privy Oouncil in several cases. In Abhiram 
v. Shyama Charan (1), it was held that : 
> “The power ofthe Mahant of the endowment for 
the time being to alienate debottar property is, like 
the power of ths manager of an infant heir, limited 
l apart from 
such necessity to createa new and fixed rent for all 
time, though adequate at the time, in lieu of giving 
the endowment the benefit of an augmentation of a 
variable rent from time to time, would bea breach 
of duty inthe Mahant... ..... {and that such aj per- 
manent lease granted by the Mahant of the endow- 
ment for the time being, on the most favourble 
gonstruction, enures only for the lifetime of the 
grantor." l 

In the well-know case in Vidya Varuthi 
cee v. Balusami Ayyar (2), it was held 
that : 

“Except for unavoidable necessity, the head of & 
Math cannot create any interest in the Math property to 


(1) 11 Bom, L R 1234; 4 Ind. Oas. 449; 36 O 
1003; 36 I A148; 100 LJ 234; 6 A LJ 857; 19 M 
L J 530; 14 OW N1(P Oj). f 

(2) 48 I A 302; 65 Ind, Cas. 161; A IR 1922 P O 
133; 44 M 831; (1921) M W N 449; 4LM L J346; 3 
U PLR (PO) 62; 15 L W 7&30M LT 66;3 P 
L T 245; 26 0 W N 537; 24 Bom, L R 629: 20 ALJ 


:497 (P O). 
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endure beyond his life. A lessee, however, has not 
adverse pessession under Art. 14t of th Schedule {to 
the Lim Act] ...... until the death of the head who 
granted the lease. If the lessee’s possession is con- 
sented to by the succeeding head, that consent can be 
referable only to a new tenancy created by him, and 
there is noadverse possession until his death.” 
The same principle was followed by their 
Lordships of the Privy Council in the sub- 
sequent casein Ram Charan Das v. Nau- 
rangi Lal (3), in which it was held that : 
“Where a Mahant alienates property appertaining 
to the Math without any legal necessity, the alien- 
ation is not void, but is good though good only to 
the extent of creating an interest in the Math property 
which endures during his tenure of offics of Mahant 
of the Math, with the result that the alieneo’s adverse 
possession of the property alienated only commences 
when the alienating Mahant ceasss to be Mahant by 
death or otherwise. In this respect, there is no 
distinction in principle between a disposition pur- 
porting to be a grant of a permanent lease and g 
purported out and out grant by way of absolute gola. 
In each case, the disposition by the Mahant is good 
and effective so long as he continues tobs a Mahant.” 
The Mahant, therefore, who made the 
inam grants in the three cases before us had 
no powerto alienate permanently the right 
of the Math to recover assessment from the 
lands, orin other words to grant the lands 
permanently free of assessment. The grant 
would in each case endure only during the 
life-time of the Mahant who made it, and 
succeeding Mahants would be entitled to 
repudiate the grants and to recover assesse 
ment. It is admitted that the present 
Shankaracharya of the Sankeshwar Math 
became the head of the Math sometime after 
1925, when his predecessor-in-office died, 
and he asserted his right to recover assess- 
ment, and actually recovered it in all the 
three cases with the assistance of the 
revenue authorities in 1928. No question of 
limitation therefore would arise. Section 10, 


Lim. Act, provides that; _ 
“Notwithstanding anything herein before contain- 
ed, no suit against a person in whom property has 
become vested in trust for any specific purpose, or 
against his legal representatives or assigns (not being 
assigns for valuable consideration), for the purpose 
of following in his or their hands such property 
or the proceeds thereof, or for an account of such 
property or proceeds, shall be barred by any length 
of time.” : ; 
And ths amendment made in that. section 


by Act I of 1929 provides that : 

“For the purposes of this section any property som- 
prised in a Hindu, Muhammadan or Buddhist reli- 
gious or charitable endowment shall be deemed to bo 
property vested in turst for a specifice purpose, and 
the manager of any such property shall be deemed 
to be the trustee thereof,” . 


3) 35 Bom, L R 530; 142 Ind. Cas. 314; A IR 1933 
p 75; 12 Pat. 251; 60 I A 124; Ind. Rul. (1933) P O 
56; 14 PL T185; 37 L W 512; 64M LJ 505; (1983) 


M W N2732; 100 W N 455; 37 O W N 541; (1933) A 
L J327; 57.0 L J 229; 17 R-D 754 (P O), ' 
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Thé defendant's inam being in the nature 
of a, devasthan, that is, an inam to a reli- 
gious institution, each succeeding head of 
the institution would not be bound by any 
alienations not for legal necessity made 
by his predecessor, and would be entitled 
to repudiate them within twelve years of 
his becoming Mahant. The defendant in 
the present case did so. It- was contended 
by the learned Advocate on behalf of the 


respondents in Letters Patent Appeal No. 46 | 


and Second Appeal No. 190 that the defen- 


dant Shankaracharya of the Sankeshwar . 


Math had, by his conduct in filing assist- 
ance suits in which he described the 
position of the plaintiffs as that of inferior 
holders, accepted the grants made by the 
previous Shankaracharyas, and that it was 
not. therefore open to him now to repudiate 


those grants, which on the view taken by. 
us as well as by the Courts below were. 


grants of the assessment also. We see no 
reason why the defendant should not be 
able to take up this position. It was his 
contention at the time he claimed and 
recovered the assessment that the original 
grant was not a grant of the assessment 
at all but only of the soil, Even on the 
view which we have taken that it was 
a grant of the assessment also, it was 
perfectly open to tbe present Shankara- 
charya to say that he had no desire to 
resume the grant so far as it related to the 
soil and that he desired to repudiate the 
grant only so far as it related to the pay- 
ment of assessment. His act in demanding 
and recovering the assesement was in itself 
a clear indication that he was prepared 
to continue the grants, as each succeeding 
Mahant has a right to do if he chooses, 
so far as the lands themselves were con- 
cerned. i e 

The. fact that in the case of Second 


Appeal No. 190, the alienation was made in: 
1735, at a time when the property was pre- 


sumably held by the Shankaracharya ‘of the 
Sankeshwar Math under the terms:.of the 
Mogul grant, does not, in our opinion, make 
any difference. In discussing the terms of 
that grant we have held that although 
taken by itself that document might suggest 
that the grant was to the Shankaracharya 
of the Math personally, reading that docu- 
ment along with the subsequent Maratha 
document which refers to it and purports to 
continue the inam, it may be inferred that 
the grant was from the beginning a. grant 
to the Math and not to theindividual. in 
any case, we have to consider the position 
a8 it 18 at present. The property which was 


JAGA SINGH V. BASDEO SINGH (PAT.) 


: tion made 
` On this ground therefore the plaintiffs in - 


dt himself and obtains delivery 
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alienated was property held in trust for a 
religious institution, and under the law as ` 
it now stands the present head of the Math 
would be entitled to repudiate the aliens- 
by his predecessor-in-office.: 


all the three cases must fail, The appeals 
will therefore be allowed and the plaintiffs’ 
suits dismissed with costs throughout. 


D. Appeals allowed. 


E noanoatia 


PATNA HIGH COURT 
Appeal from ADEO Decree No. 519 
of | 


February 12, 1940 
AGARWALA AND ROWLAND, JJ. 
JAGA SINGH AND oTasrs-~DgeryENDANTs— 
APPELLANTS 
Versus 
BASDEO SINGH AND of HERS—~PLAINTIFFS— 
RESPONDENTS , 
Bihar Tenancy Act (VIII of 1934), a. 26-0, Seh. III, © 


. Art. 3—Applicability of a. 26-0 —Distinction when 


landlord is plaintiff and when he is defendant— 
Landlord’s fees, if can be deposited after appellate 
decree but before it becomes conclustve—A pplicabs- 
lity of Art. 3—Decree for rent arrears—Holdtng 
put to sale—Landlord himself purchasing—Tenant 
disposseased—Article, if applies. 

In the applicability of s. 26-O, Bihar Ten. Act, a 
distinction cannot be drawn between pending suits 
in which the landlord is a plaintiff and pending 
suits in which the landlord is a defendant. 
The title of the transferee would not become ex- 
tinct by the passing of a decree against him unless 
and until such decree has become final as it might 
by the lapse of the period of limitation for an appeal 
and the omission of the defendant to file an appeal 
against the decree. The landlord's transfer fee under 
a. 26-O can, therefore, be deposited after. the trial 
Court as well as the Appalate Court has decreed the, 
landlord's suit but before such decree becomes cone 
clusive, 160 Ind, Oas. 105 (1), explained, 179° Ind.’ 
Oas. 104 (3), applied, T 

Where a landlord in execution of a decree for 
arrears of rent puts the holding to sale, purchases. 
of possession as 


auction-purchaser such dispossession of the tenant 


is nota dispossession by the landlord within the 
- meaning of Art. 3, Sch. III of the -Bihar Ten. Act 


so as to make that article applicable. A suit to 
recover possession is governed by the ordinary law 
of limitation. 125 Ind, Oas. 565 (4), followed. 


A. from adecision of the District Judge 
of Muzaffarpur, dated February 19, 1948.. 
Messrs. N. K. Prasad II and Ramanugrah 
Prasad, for the Appellants, N 
Messrs. S. N. Sahay, D. L. Nandkeolyar 
and Gholam Mohammad, for the. Respon- 
dents. ee 
Judgment.—This appeal arises out of a 
suit to declare title and recover. possession 
over 5 bighas 3 kathas 2 dhurs of land. It is 
ecmmon ground tbat this wee formerly tke 


1940 y 


e K, 

“occupancy holding of Duli Rai.- In 1927 the 
Plaintiff-respondent brought a mortgage suit 
against Duli Raito enforce a mortgage on 
this land. He obtained a preliminary decree 

| dated June 23, 1928, and a final decree 
_ dated February 25,1929. The mortgaged 
, Property was put to sale in Execution 
& Oase No. 12 of 1930 and was purchased by 
‘the decree-holder, now the plaintiff who 
took delivery of possession on September 
19, 1930. The landlord's consent was not 
taken to the purchase of this property 
by the plaintiff but after the passing of 
the Bihar Ten. Amendment Act of 1934 

_hedeposited the fee under e. 26-0 of the 
Act with the Collector: on March 12,1937. 
That is the plaintiff's title which the Courts 

...below have accepted and given him a 
decree against which an appeal is pre» 
ferred by the principal defendant who is 
the landlord of the holding. This defen- 
dant brought Rent Suit No, 2376 of 1927 
against Dali Raiand obtained an ex parte 
rent decree on which he took out Execution 
Case No. 992 of 1928 and put the h-lding to 
sale on December 18, 1928, ‘about six 
months after the preliminary mortgage 
decree of the plaintiff. The landlord him- 


out hisdelivery of possession on Septem- 
ber 2s, 1930 thatis 9 days after the delivery 
of possession in favour of the plaintiff. 
The plaintiff applied under O, XXI, r. 90, 
to set aside the sale alleging that the pro- 
cesses had heen suppressed. The applica- 
tion was rejected by the first Court on 
April 7, 1931, and it is the plaintiff’s allega- 
tion that his actual dispossession by the 
defendant took place on April 8, 1931, 
The plaintiff appealed. against the order 
of April 7, dismissing his application under 
O. XXI, r. 90 and an event that took place 
sometime in the year 1931, was the death 
: of the original tenant, Duli Rai. The 

plaintiff’s appeal succeeded and the Dis- 
m trict Judge set aside the sale on April 16, 

1932. On September 12, 1932 the plaintiff 
moved the Court for restitution of the 
property and obtained on February 13, 
1933 an order of the frst Oourt for restitu- 
tion, but this.order was on August 19, 
1933, set aside on appeal by the District 
Judge because the rent decree had not been 
set aside Or varied so as to import the 
provisions of s. 144 and also because it was 
not alleged by the plaintiff that his dis- 
possession :had been ;by the Act of the 
Court in delivering possessicn on Septem- 
_. ber 28, 1930, but by an act of the opposite 
“© party, the auction-purchaser. 


r 
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In revision this Court, on February 1, 
1934, declined to interfere. The present 
suit was instituted on February 1, 1936 
by the plaintiff to recover possession. In 
the meantime the amendments made in the 
Bihar Ten. Act, by the Local Act VIII of 
1934 had received the assent of the Gover- 
nor on October 31, 1934 and came into 
force in June, 1935. The enactment of 
s.26-O gave the plaintiff a right to pay 
tothe landlord or deposit with the Collector 
the prescribed fee in respect of the 
transfer and sub-s, (3) enacted that the 
consent of the landlord should be taken 
to have been given tothe transfer on the 
day on which the receipt for the same is 
granted by the Collector, As already 
stated, the deposit was made on March 
12, 1937, which is during the pendency 
of the suit, The suit has been decreed 
on the view that ss. 26-N and 26-0 of the 
Bihar Ten. Act are retrospective and that 
the plaintif by making the deposit referred 
to has perfected his title which cannot 
be defeated, The District Judge relies 
on the decision of the Privy Oouncil in 
K.C. Mukerjee v, Ram Ratan Kuer (1) 
and subsequent decisions of this Court. 

In second appeal it is contended that 
the object of ss. 26-N. and 26-O being as 
wag stated in the judgment of the Privy 
Council “to quiet old titles” they must be 
considered to have retrospective effect in 
favour of raiyat who is in possession of 
the land transferred to him but not in 
favour of one who is out of possession so 
as to enable him to disturb the landlord who 
has lawfully entered. The second point taken 
is that the suit is barred by the special 
period of two years’ limitation laid down in 
Art.3 of Sch. III to the Bihar Ten. Act. As 
to the first point we can find nothing in the 
judgment of the Privy Council in K.C. 
Mukerjee v. Ram Rutan Kuer (1) to suggest 
that their Lordships intended that distinc- 
tion should be drawn between cases in 
which the landlord is the plaintif and 
cages in.which the tenant is the plaintiff, 
The caso before their Lordships was one 
under s. 26-N ; but in the course of their 
judgment their Lordships referred to s, 26-0 
and said: 

“It will be seen that in the case ofa transfer made 
after January l, 1923, but before June 10, 1935 the 
provision is that the transferee may pay or deposit 
the landlord’s transfer fee and thus perfect his 


title,” 
i (1) 15 Pat. 268; 160 Ind. Oas. 105; A IR 19386 PG 


;2 
923: 70M L J 105; 62 OLJ 419; 43gL -W 336; 631 
AEO 6 7 
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There is no suggestion that a transferee 
shall be incompetent to make the payment 
or that the Collector shall refuse to 
receive money in any case in which the 
transfer is impugned in a pending suit. 
We: find nothing here to warrant us 
in drawing a distinction between pending 
suits in which the landlord is a plaintiff 
and pending suits in which the landlord is 
a defendant. In the cases of this Court 
to which we have been referred we are 
unable also to find that such a distinction is 
-to be drawn. Mr. Nawal Kishore Prasad II 
was in fact forced to put his argument 
in this form because, so far as cesses in 
- which the landlord is plaintiff are concerned 
the decisions hopelessly concluded him. 

In Walihan v. Parmeshwar Narain 
- Patakh (2) the landlord’s transfer fee under 
s.'26-O -had been deposited after the trial 
-Court as well as the Appellate Court had 
decreed the landlord’s suit and it was con- 


tended that the titleof the transferee had - 


become extinct by the decrees already 
passed against him before he made the 
deposit. The contention was negatived, 
It was held that the title of the transferee 
would not become extinct by the passing 
of á decree against him unless and until 


sich decree has become final as it might- 


bythe lapse of the period of limitation for 
an appeal and 
_ fendant to file an appeal against the decree. 
Sofar as s. 26-N is concerned there is a 


direct authority in Thakur Rai v. Issardayal: 


` Parshad (3) thatin applying this section 
we cannot draw distinction between the 


cases in which the landlord isa plaintiff 


and cases in which the tenant is a plaintiff 
. for the suit out of which the appeal arose 
was one instituted by the transferee to 
recover possession. The only case which 
has not yet directly arisen seems to be 
the case where both the transferee is the 
plaintiff and the section applicable is not 
8.26-N but s. 26-0. In my opinion, it is 


not possible to draw a distinction and to’ 


say that the observations of the Privy 
Council donot apply in the case like the 
present either on the ground that the 
plaintiff is the transferee or on the ground 
that the section Weare applying is. s. 260 
and nots. 26-N. That being so the plainte 
iff was entitled to a decree unless the suit 
is barred by limitation. — 
Mr. Nawal Kishore Prasad II argued 


(2) 16 Pat. 405; 171 Ind. One, 657; 18P L ; 
I R 1937 Pat. 583; 10 R P 233; 4 B'R 48 aaa 


“ (3) 17 Pat. 333; 179 Ind. Oas, 104; A I R. 1938 Pat. . 
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ofthis Court in Gajadhar Rai 


- landlord 
‘arrears of rent puts the holding to sale, 


the omission of the de’ 


(37 TO 


that the 'suit:was well within the definition 
in Art. 3 of Sch. Ill of the T'en. Act, being 
a suit to recover possession of land 
claimed by the plaintiff: as a raiyat or 
under-ratyat and the defendant in the 
suit being in fact the landlord of the 
holding. We have not however to give 
our own reading ofthe article as. if the 


“matter were res integra; we are bound 


to’ follow the decision of the Special Bench 
v. Ram 
Charan Gope (4). There, on a review of all 
the authorities, it was held that wherea 
in execution of a decree for 


purchases it himself and obtains delivery 
of ‘possession as auction-purchaser such 
dispossession of the tenant is nota dise 
possession by the landlord within the 
meaning of Art, 3, Sch. III of the Ben. 
Ten, Act, so as to make that article ap- 
plicable. A suit to recover possession is 
governed by the ordinary law oflimitation. — 
The case before the Special Bench was a 
case in which the landlord: had obtained - 
delivery of possession through the Court: 
and Mr. Nawal Kishore Prasad II tries to 
distinguish iton the ground that in the 
present case, on the plaintiff’s own plead- 
ing, the delivery of possession issued by 
the Court was fraudulently suppressed 
and the defendant did not take possession 
until April 8, 1931 when without the 
assistance of any Court Officer he is said 
to have forcibly dispossessed the plaintiff. 
But the distinction’ will not assist the de- 
fendant when we look to the occasion 
which led tothe dispossession. It was on 
April 7, 1931, that the plaintiff's application 
under O. XXI, r.$0, was rejected and 
it was on the very next day that possession 
was taken by the defendant according to 
the pleadings. Sothere can be no doubt 
in what capacity the defendant considered 
himself to be taking possession or in what 
capacity the plaintiff thought the defendant 
to be ousting him. We hold, therefore, 
that the case falls within the principle 
of the Special Bench decision cited: and 
the plaintiff was entitled to bring his suit 
Within twelve years from the date of dise 
possession, that is to say, both points taken 
in the appeal fail and we dismiss the 
appeal with costs. 
De Appeal dismissed. 


(4) 9 Pat. 788; 125 Ind. Oas. 565; 11 P L 'T197;A I 
R 1930 Pat. 256; Ind. Rul. (1930) Pat. 533 (F B). ~ ~ 
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NAGPUR HIGH COURT - 
Civil Revision No, 681 of 1936 
July 30, 1937 
POoLLOOK, d. 
DWARKAPRASAD-—APPLICANT 
VETSUS 
EMPEROR-— Opposite PARTY 
Criminal Procedure Code (Act V of 1898), ss. 476, 
439—Proceedings under s. 476—Finding that inquiry 
into offence is expedient in interests of justice, tf 
necessary—Mere omission to record such jinding— 


Interference in revision. 

In proceedings under s. 476, Criminal P. O., the 
Gourt should record a finding that it is expedient 
in the interests of justice that an inguiry should 
be made, but the absence of such & finding does not 
meav that the point has not been considered an 
when it is clear that the Court has considered that an 
justice 
and that a prima facie case had been made out, 
the High Court should not necessarily interfere in 
revision merely because the words of 5. 476 have not 
been copied out. 134 Ind. Oas. 914 (1), 113 Ind. Oas. 
842 (2), 132 Ind, Oss. 160 43) and 140 Ind, Cas. 323 
(4), relied on. 


App. for revision of the order of the Court 
of the Additional District Judge, Bilaspur, 
dated September 7, 1936, 


Mr. E. M. Joshi, for the Applicant. 
Mr, N. T. Mangalmoorti, for the Oomplain- 


ant, 
Mr. J. Sen, Govt, Pleader, for the Orown. 


_ Order.—The applicant sued on a bond 
in the Small Cause Oourt,Janjgir, and ree 
lied: on a payment endorsed on the bond 
to save limitation. It was held that the 
date of payment has been fraudulently 
altered by the plaintiff in order to save 
limitation, and in proceedings under 8. 476 
of the Criminal P, O., the Court ordered 
that the plaintiff should be prosecuted 
under se, 193 and 471 of the I, P.O. On 
appeal the order for prosecution under 
s, 471, alone was upheld. 


.- --. Section’ 476 of the Oriminal P. O., pro» 


vides that, when a Oourt is of opinion that it 
is expedientin the interests of justice that 
an inquiry should be made inte certaifi’ 
offences, such Court may, after such preli- 
minary inquiry, if any, as it thinks necese 
sary, record a finding to that effect and 
make a complaint thereof in writing. The 
learned Judge of the Small Oause Court 
did little beyond referring to his judgment 
in the civil case, but I think it is obvious 
that he thought that there was a prima 
facie case against the applicant and that 
it was expedient in the interests of justice 
that an inquiry should be made into the 
offence. Although these points were speci- 
fically, raised before the Additional District 
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Judge, he gave no finding on the question 
whether an inquiry was necessary in the 
interests of justice or whether a prima facie 
case bad been made out. 

There has been some difference of judi- 
cial opinion on the point, but I respecte 
fully agree with the decision of Rankin, 
O. J., in Nawabali Khan V. Chandrakanta 
Banerji (1), in which he explained bis pre- 
vious decision in Keramat Ali v. Emperor 
(2) and held that there should not neces- 
sarily be an interference in revision merely 
hecause the words of s. 476, have not been 
copied out, To the same effect is the decis 
sion in Superintendent and Remembrancer 
of Legal Affairs, Bengal v. Ijjatulla Patkar 
(3). I respectfully agree with the decision in 
In re Chilukuri Ramayya (4), that the Court 
should record a finding that it is expedient 
in the interests of justice that an inquiry 
should be made, but I do not think that 
the absence of sueh a finding means that 
the point has not been considered and that 
it is necessary to interfere in revision. In 
Balgovind v. Jamnabai (5), it was stated 
that it was not incumbent on the appellate 
or revisional Court to assume that the first 
Court had properly considered the matter 
and come to a correct conclusion, but that 
does not mean that the Court must assume 
that the first Court has not considered the 
matter. 

It isclear that the Appellate Court con- 
sidered that an inquiry was necessary in 
the interests of justice and that a prima 
faciecass had been made out, although it 
is unfortunate that it omitted to record 
a finding on either point, In the circum- 
stances therefore I decline to interfere in 
revision. The application is dismissed with - 
No Counsel’s fee. 


5. Application dismissed, 


(1) 58 O 965; 134 Ind, Cas. 914; A IR 1931 Oal 
760: Ind. Rul. (1931) Cal. 914 (2); 32 Or. L J 1238 


(1931) Or, Cas. 1006 


1312: 113 Ind, Oas. 842; A IR : 
30 Or. nee Oot 


L J221. 

(3) 58 O 1117; {32 Ind. Oas. 160; A I 
O L J 27, 350 W N40 39 OF Do oa 
Ind. Rul. (1931) Oal. 514; (1931) Or. Uas. 254. i 

(4) £6 M 157; 140 Ind. Oas. 323; (1932) MW W 
1081; 63 M L J 670; 36 L W 636; Ind. Rul. (1932) 
Mad. 851; 33 Or, 1. J 969, A I R 1933 Mad. 67 (1): 
(1933) Or, Cas. 80. : 

5) 31 NLR 370; 158 Ind, Oas. 496;A I R 1935 
ne. 199; 8 RN 87; 36 Or. L J 1371; (1935) Or. Ono, 
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PATNA.HIGH COURT . 
Appeal from ribin Decree No. 9 of 
» Ñ f ae | 


February 26, 1940 
Harries, C, J. anD Manonar Laux, J. 
RAMNANDAN PRASAD 
.. NARAYAN SINGH AND ANoTAgR— 
. DEFENDANTS — APPELLANTS 
; » Versus 
OCHANDRADIP NARAIN SINGH 


AND OTHERRS—~P.LAINTI FFS—RESPONDENTS 

Registration Act (XVI of 1908), s. 28— Fraud on 
vegistration— Property not intended to pasa included 
in mortgage deed to get document registered in sub- 
' division, where it was situated —— Whether fraud— 
Registration, if valid — Party to document, if can 
challenge registration — Proof of intention that the 
property was not intended to pass, if can be given— 
Evidence Act (I of 1872), s. 92, Proviso (1) — In- 
sufficient description of auch property, rendering it 
unidentifiable, if ousts jurisdiction of Sub-Registrar 
to register document, ; 

There ie no effective registration unless the deed 
of mortgage relates to land situate in the sub-district 
in which the deed is revistered . It ia not sufficient 
that the land mentioned in the sale or the mortgage 

= xists. The document cannot be said to relate 
oe d in a registration district unless it was the 
É jer of the parties that such land, even if it 
sate "should in a sale deed be transferred or ina 
E KAES deed form part of the security. [p. 526, col. 2.] 

- . land , 
E was registered but the insertion of it 
zn the mortgage deed gave the mortgagee no security 
whatsoever and-the land being undefined could not 


effectually form part of the security, and on the evi- - 


dence it was clear that if was never intended to form 
h security : : 
pei a inat the registration of this mortgage deed 
must be held to be Tia [{ibid.] 
- eviewed. 
dd o at the mortgagor could raise this 
uestion of want of valid registration though he was a 
Sart to the fraud on the registration laws. 63 Ind, 
Oas; 770 (2) and 161 Ind. Cas. 29 (4), applied. [p. 527, 


~. 


oait, further that there was nothing in s. 92 of the 
Evi. Act, to render evidence of the intention of the 

arties inadmissible. It was not evidence which 
varied the terms of the written document as between 
the parties and their representatives. It was evidence 
which went to show that the document did not relate 


toland within the jurisdiction of the Sub-Registrar . 


istered it. Further, it might well - be said 
et evidence of this kind was evidence which tended 
to render the document ‘invalid and such was ad- 
missible under the first proviso to s. 92 of the Evi, 
Act. -150 Ind. Oss., 545 (3) and 161 Ind. Cas. 29 (4), 
relied on. (p. 528, col. 2.) 


“Hela, still farther that it could not be held: that the 


Registrar had no jurisdiction to register this sale deed 


by reason of the insufficiency of the description of the. 


‘situate, The Legislature intended that such 
oe defects should be classed under the general 
words “defect in procedure” in s. 87 of the Act; so that 
innocent and ignorant persons should not be deprived 
of their property through any error or inadvertence 
of a public officer, on whom they would naturally 
place reliance. [p. 529, col, 2.) 


. A. from a decision of the Subordinate 
Judge of Gaya, dated September 24, 1936, 
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certainly existed in Sub-Division | 


is7 fo 


S. M. Mullick, B. P, Sinha, 
Banneshwar Prasad, Prem Lall 


Messrs, 
Shambhu 


and J.C. Mullick, for the Appellants, 


Sir Manmatha Nath Mukerjt and Mr. 
Lal Narain Sinha, for the Respondents, 
Harrles, C. J.—-This is a defendants’ 
appeal from a decree of the learned Third 
Subordinate Judge of Gaya decreeing the 
plaintiffs’ claim in a mortgage suit. . 
On July 9, 1921 the mortgage in suit was 
executed by defendants Nos. 1 and 2 in 
favour of Deoki Singh, the deceased father- ` 
of plaintiffs Nos, 1 to 3 and grandfather of 
plaintiff No. 4. The mortgage was for a 
sum of Rs. 10,000 carrying interest at the 
rate of 13 annas 3 pies per cent. per mensem . 
with annual rests, The claim was for.. 
Rs. 34,268-13-6. A ‘mortgage decree was 
passed by the learned Subordinate Judge 
for Rs. 39,261-0-11 with future interest at six ` 
per cent. per annum till realisation. .. `, 
he properties mortgaged consisted of 
a 16 annas share in a village called 
Bara. Keyam Faridpore and 16 annas 
share in village Daniala covered by Tauzi 
No. 287 and situate in the District, of Gaya 
together with 5 kathas of land in village 
Mera within the Mahal Akbarpore 'Bhadwa 
covered by Tauzi No. 4593 and situate in 
the District of Patna. The mortgage bond 
was registered in the District of Patna, 
The defendants took a number of pleas 
in their written statement but for the 
purposes of this appeal it is only necessary 
to refer to one of them. They pleaded inter 
alia that the mortgage bond could not 
be enforced by reason of the fact that it 
had not been validly registered. According . 
to the defendants, the only. properties mort- 
gaged effectually were the villages of Bara 
Keyam Faridpore and Daniala, Both these 
villages were situate in the Gaya District; 
and therefore the Sub-Registrar at Patna - 
had no jurisdiction to register the mortgage. ~’ 
It was alleged by the defendants that the, 
ö kathas of land in village Mera situate in. 
Patna District were never intended to form 
part of the mortgage security and that that- 
parcel of land was only inserted in the- 
mortgage deed asa device to defraud the. 
registration laws. Loo 
The learned Subordinate Judge found 
all the issues except the one as to regis- 
tration in favour ofthe plaintiffs. He, how- 
ever, accepted the defendants’ contention 
that the 5 kathas of land in village Mera. 
in the Patna District were never intended 
to form part of the security and that the: 
insertion of the same was a device. to defeat 
the registration law. The Subordinate: 





' but according tothe defence, there 


\ 
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Judge, however, came to the conclusion that 
the defendants were themselves parties to 
this fraud and, therefore, they could not 
set up their own fraud to avoid the effect 
ofthe mortgage bond which they had exe- 
cuted. The result of his findings was 
that he passed a decree as indicated pre- 
viously, 

The appellants’ argument has been con- 


fined in the main to the question of re». 


gistration. No point has been taken on any 
other of the issues which the learned Sub» 

ang Judge decided against the defen- 
ants, 


On this question. of registration the. 


defendants’ case was that the 5 kathas of 
land in Mera in the Patna District had been 
inserted to defraud the registration law. 
According to the defendants, they were in 
urgent need of money. Defendant No, 1 
had to meet the expenses of a criminal 
case which had been instituted against 
him and he had instructed a well-known 
lawyer in this district, namely, Mr. Hasan 
Imam, who required his fees in advance. 
It was estimated that Rs. 10,000 would 
be required for the expenses of the defence 
in this criminal case, and accordingly the 
defendants approached Deoki Singh for 
a loan of that amount. Deoki Singh agreed 
to lend the money and, it is ssid, that he 
was quite satisfied with 16 annas share 
in the two villages in the Gaya District. 
It appears that he already held a usufruc- 
tuary mortgage of these two villages, 
but the: interest of the mortgagor in the 
Villages far exceeded the value of Rs. 10,000. 
As these two villages were situate in the 
Gaya District, registration would have to 
be effected either at Gaya or Jehanabad; 
was 
no time to go to either Gaya or Jehanabad 
as the presence of defendant No. 1 at 
Patna was essential to instruct his Counsel 
Mr. Hasan Imam. An attempt was made to 
obtain the money before the deed was 
registered, but Deoki Singh would not 
agree tothis. Oa behalf of the defendants 
it is said that owing tothis urgency Deoki 
Singh ‘agreed that 5 kathas of land in Mera 
in thé Patna District should be inserted in 
the mortgage in order to enable the deed 
to be registered in the Patna District 
and thus avoid the delay in going to Gaya 
or Jehanabad. It isto be observed that 
the 5 kathas oflandin village Mera are 
not defined in any way. No boundaries 
are given, and there is nothing in the 
deed to suggest what- kind of land ‘in 
Mera was mortgaged. ` Mortgaging a mere 
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5 kathas of land without any description 
whatsoever would give the mortgagee no 
security of any kind. It would be impos- 
sible to brirg such land to sale because 
it could not be identified. 

On behalf of the plaintiffs, however, it 
was alleged that the 5 kathas of land in 
village Mera were intended to form part 
of the security. It is said that one Bedman 
Missir negotiated the loan and that he 
persuaded Deoki Singh to insist that 
some property in village Mera should be 
included. It was alleged that Bedman 
Missir who lived in Mera had acquired 
under a deed of gift some land in a 
village called Puran from his mother-in-law 
and Bedman Missir persuaded Deoki Singh 
to obtain a mortgage of some property in 
Mera so that Bedman Missir could exchange 
his property in Puran for property in Mera 
in the event of Deoki Singh enforcing his 
mortgage and obtaining possession of the 
Mera properly by purchase in execution 
of his decree. 

The learned Subordinate Judge declined 
to accept the plaintiffs’ version of this trane 
Baction. Itis clear that the explanation 
given by the plaintiffs of the part played 
by Bedman Miesir in this transaction cane 
not possibly be true, as Bedman Missir 
did not obtain any property in Puran by 
deed ofgift until May 20,: 1922, whereas 
the mortgage in suit was dated July 9, 1921. 
Further, it would be extremely ifficalt 
to accept the plaintiffs’ version that the 
land in village Mera was intended to form 
part ofthe security. As I have stated, the 
land is not described in any way and 
could not effectively be brought to sale in 
execution of a mortgage decree, Chandra» 
dip Narain (P. W. No 2) admitted 
that he was aware that a full des- 
cription of property should be given 
in deeds, and he admitted that when 
his father saw the draft mortgage bond 
he did nct require the boundaries of 
the 5 kathas of land to be mentioned. Nei- 
ther did they require defendant No. 1 to 
mention in the kabala the khasra number 


' of the land at Mera nor whether the land 


was raiyati bakasht or sikanor waste or 
cultivated land. From the evidence ade 
duced on behalf of the plaintiffs, it is clear 
that the land at Mera was never inspected 
and Deoki Singh appears to have known 
little or nothing about this village. Yet 
5 kathas of land inthis village is stated to 
be part of the security. 

On behalf of the defendants a number of 
witnesses were called who stated that the 
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District were mentioned in the mortgage 
deed merely forthe purposes of registra- 
tion. Acecrding to these witnesses, it was 
never the intention of either of the parties 
to the mortgage -deed that this 5 kathas 
of land should be effectually mortgaged 
and form part of the mortgage security. 
Sir Manmatha Nath Mukerji who has ape» 
peared on behalf of the plaiutiff-respondents 
has challenged the finding of fact of the 
learned Subordinate Judge and has asked 
the Court to accept the evidence of Raktoo 
Singh (D. W. No 5). This witness supported 
the defendants’ story that there was great 
urgency in the matter. At p. 31 in the 
supplemental paper-bo k he stated; 

“He (DeokiSingh) said that he would pay the 
money after the bond was registered. Ramnandan 
then said that as the Counsel wanted Ramnandan 
the next morning there was no time for registration 
of thedeed and so he would execute the bond and 
get it attested by any Pleader if Deoki Singh go 
chose and on that Deoki Singh should advance the 
loan. But Deoki Singh saidthat he would not pay 
the money before the registration of the bond. 
Ramnandan then said that he could not go to 
Jehanabad to register the deed as his Counsel wanted 
him the following morning with the papers. To 
that Deoki Singh said that there was no necessity 
to go to Jehanabad to registerthe bond and that the 
bond could be registered at Patna if 2to 4 kathas 
of land situate at Patna was given as security in the 
mortgage bond. Ramnandan agreed to this proposal, 
Ramnandan then asked .Lalli Lal to say what 2 to 
' 4 kathas of land in the District of Patna should be 
mortgaged by the bond and Lalli Lal said that 2 to 
4 kathas of village Mera should be given as 
mortgage. Deoki Singh and Ramnandan agreed to 
the same.” E 

It is'true that this witness says that 2 
to 4 kathas of land were agreed to be 
given in mortgage but it is clear that n> 
attempt was made to identify this land 
and thatthe 2to 4 kathas of land were 
only to be inserted in the mortgage to 
enable it to be registered at Patna. The 
other witnesses make it clear-that the 5 
kathas mentioned in the mortgage deed 
were never intended to form part of the 
security, andin my view that is the true 
effect of Raktoo Singh's evidence, The 
very fact that no attempt whatsoever was 
made by either of the parties to identify 
the land, though the plaintiffs well knew 
that such was essential, establishes to my 
mind beyond all doubt that 5 kathas of 
land in Mera in the Patna District were 
only.mentioned in the mortgage deed to 
enable the document to be registered in 
Patna. The nature of the property and 
the urgency support the defendants’ con- 
tention,and in my view {the}; learned} Sub- 
ordinate Judge was right in-holding that 


wr 


RAMNANDAN PRASAD V. OHANDRADIP NARAIN (PAT) 
5 kathás of land in Mera in the Patna ’ 


J 
187 Í O 


the 5 kathas mentioned in the deed were 
never intended to form part of the ` mort- 
gage security. 

It has been urged by Sir Manmatha Nath 
Mukerji on behalf of the respondents that 
asthe 5 kathas of land exists it must be 
regarded ashaving been mortgaged, and 
that being so the deed could validly be 
registered in the Patna District. Secticn 
28, Indian Regis, Act, 1908, deals with tbe 
place for registering documents relating 
to land. 

The section is in these terms : 

“Save as in this part otherwise provided, every- 
document mentioned in s. 17, sub-s. (1), cls. (a), (b), (e) 
and (d), and s. 18, cls, (a),‘b) and (e), shall be pre- 
sented for registration in the office of a Sub-Registrar 
within whose sub-district the whole or some portion 


of the property to which such document relates is 
situtate.” . 


A mortgage bond for Rs. 10,000 requires 
registration, and by the terms of 8, 28 it 
can be registered in the office of a Sub- 
Registrar within whose sub-district the 
whole or some portion of the property to 
which the mortgage relates is situate. The 
question to be decided. in this case is 
whether this mortgage related to or ine 
cluded any property in the sub-district of 
the Sub-Registrar who registered it. If 
the document relates .to no Buch property, 
then the mortgage bond has not been 
validly registered. 


This section has been considered by their 


‘Lordships of the Privy Council in a number 


of cases, The first case was Harendra Lal 
Roy Chowdhuri v, Haridasi Debi (1), In 
that case the plaintiffs’ (appellants’) claim 
was based on a mortgage decree passed in 
a suit brought in the High Court at Calcutta 
on its Original Side to enforce a mortgage 
executed in the plaintiffs’ favour. The 
defendants (respondents) were the morte 
gagor (who did not appear) and two other 
persons who disputed the mortgagee’s title. 
These defendants (who had not been par- 
ties to the suit on ths mortgage) alleged 
that the mortgage deed had not been 
legally registered, because no portion of 
the property mortgaged was situated in 
Calcutta where the deed had been registered 
and the decree had therefore been made 
by a Court which had no jurisdiction to 
entertain a suit on the mortgage, and the 
plaintiff had no title to maintain the suit. 
The only portion of the property in the 
mortgage deed alleged in the- suit on the. 


(1) 41 O 978; 23 Ind, Oas. 637; 27 M L J 80; (1914) 
MWWN462;16 ML T& 180 W N.817; 19OCLI 
484: 16 Bom. L R 400; 12A L J 774; 1 L W 1050; 41- 
IAL1lOQ; AIR 1914 P0 67(P 0). > 
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mortgage to be situate in Calcutta, was 
parcel No. 23 in the Schedule, and was 
described as “25 Guru Das Street; but 
the property so described was found to be 
non-existent, the wrong description being 
said to be due to a mistake though no evi- 
dence of it was given. The Court directed 
an amendment, and the description was al- 
tered to “25 Ashutosh Dey Lane” which 
-was in Oaleultta, and was comprised within 
the same boundaries as those given in 
parcel No, 28 of the Schedule to the mort- 
gage deed. In the present suit no evidence 


` was given either by the morigagor or the 


mortgagee to show that there had been any 
mistake in the description of the property; 
but it was proved by the defendants that 
the property contained within the boundaries 
given in parcel No, 28 was property which 
did not belong and never had belonged to 
the morigegor. Both the Oourts below, 
like the High Oourt in the suit on the morte 
gage, found without any evidence that 
there had been a mistake in the entry of 
-parcel No. 23 -and held that part of the 
property being in Calcutta the deed had 
been properly registered there, and that the 
decree in the mortgage suit had been 


- rightly made, and with jurisdiction. It was 


held -by their Lordships of the Privy 
‘Oouncil, reversing the decision of the High 
Court, that it was open to the defendants 


‘(not having been parties to the mortgage 


suit) to contest the validity‘ of the decree, 
and forthe same reason the direction of the 
High Court that the entry ir the Schedule 
should be amended did not affect them; 
-gud that under the circumstances of the case 


‘the onus was onthe plaintiff to show that 


the entry in that parcel was not a fictitious 


entry, which onus he had not discharged. 


Further, their Lordships held on the con- 
duct of the parties and the evidence in the 
case, that that parcel was in fact a fictitious 


‘entry and represented no prvperty that 


the-mortgagor possessed or intended. to 
‘Mortgage, or that the mortgagee intended 
to form part of his security. Such an entry 


-intentionally made use of by -the parties 


for the purp:se of obtaining registration 
in a district where no part of the property 
actually charged and intended to be charged 
in fact. existed, was a fraud on the 
registration. law, aud no registration ob- 
tained by means thereof was valid, No 


such fictitious item inserted to give a cvloure . 


able appearance to the deed relating to 
property in Oalcutta when in reality such 


. was not the “case, could. bring the deed 


“within the limited jurisdiction” of the Court. 
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The High Court, therefore had no jurise 
diction to- make the decree; and the deed 
not having been registered in accordance 
with the Regis. Act (III of 1877), the mort- 
gagee had no title to maintain the suit. 

- It will be noted in this case that the 
property inserted in the deed wasa fictitious 
property which did not belong to the 
mortgagor. The mortgage deed, therefore, 
did not relate to any property in Oalcuita 
and could not be registered there so as to 
give the High Court of Caleutta jurisdic- 
tion in the matter, 

This case was followed in the case of 
Biswanath Prasad v. Chandra Narayan 
‘Chowdhury (2), In that case a mortgage 
bond for Rs. 8,000 which purported to morte 
gage a 7 anna share in a village in 
the Darbhanga District and 1 kauri share 
in the Muzaffarpur District was registered 
only in the Muzaffarpur District, The mort- 
gagor had purchased the 1 kauri share 


shortly before the execution of the mort- 


gage and in order that he might register 
in Muzaffarpur, He paid Rs: 50. for the 
l-kaurt share, but there was no registered 
instrument or delivery of possession ‘ag 
‘required by-s, 54 of the T, P. Act, 1582. 
Their Lordships found that none of the 


- -parties -intended that the l- kauri share 
~should vest in the'mortgagor, or pass under 
` the: mortgage and subsequently, held that 
-the morigage was. invalid under .s. 54, 
~ T.-P. Act, under-which a mortgage for over 
- Rs.-100 can’ be made only by a registered 
instrument. 
- inserted in the mortgage actually existed, 


In- this case the pioperty 


though the morigagor’s title to it was 


defective. It was not fictitious property in 


the sense that it did not exist, but as the 
property had not vested in the mortgagor 
and was never intended to pass under the 
mortgage it was held that the document 
did not relate to any property situate in the 
‘Muzafiarpur District, and, therefore, the 
mortgage could not be validly registered 
in that district. 

The matter was again considered by their 
Lordships of the Privy Council in the case 
of Collector of Gorakhpur v. Ram Sunder 
Mal (3). In that case a sale deed comprised 


four villages within the D subedistrict for 


‘registration purposes and also a one-third 
sharein a garden-room within the G sube 
district. The deed gave the purcnasers no 
(2) 48 O 509; 63 Ind. Cas. 770; 48 I A 127 (P O), 
(3) ¿6 A 468; 150 Ind. Oas, 545;7R POLOW 
N 889; A IR 1934 P O 157; a0 L W 217; (1934) A LJ 
779; 67 M LJ 274,15 P L T 531; 600 L J, 67; (1934) 


M WN 751; 36 Bom. LR 667; 38 OC W N1101: 
386 (PO) : 101; 6 IA 
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access to the garden-room, and one of the 
purchasers admitted that it was of no value 
tothem. The deed was registered in theG 
sub-district, It was held that the deed was 
not validly registered under the Indian 
Regis, Act, 1908,58. 28,as the evidence showed 


‘that the parties did not intend. that the 


share in the garden-room should really be 
sold, ifs inclusion in the deed being a mere 
device to evade the Act. It was further 
held that the word “fictitious” used in 
Harendra Lal Roy Chowdury v. Haridast 
Debi (1), is not confined to non-existing 
property, it is satisfied if the deed does not 
relate toa specified. property for, any effec- 
tive purpose of enjoyment or use. At p. 495* 


Lord Blanesburgh, who delivered the judge ` 


ment of the Board, observed as follows: 
“In reaching that conclusion, however, they failed 
to refer toor take into ‘account all the circumstances 


- which their Lordships have detailed, and it becomes 


the duty 


of the Board to consider the question 
afresh in their light. 
They have done so and, having regard specially 
although not exclusively, to the facts that this 
undivided share in this sitting room was agreed 
by one of the purchasers to be of no value, that 
both in respect of the interest taken in it and 
in respect of 
incapable either of being utilised or enjoyed by 


:-the purchaser, that the vendor refused to include 


in the sale any subject in Gorakhpur to which 
these disadvantages did not attach, they think 
that one of two inferences alone is possible: either 
that it was never. intended by either party that 


- the sitting room should for any purpose other than 
. that of registration’ bé ‘subject of sale at all, or 


that the vendor only included it because he knew 
that it never could become sn effective -subject of 
enjoyment or occupation by the purchasers.. The 


. word “fictitious” used in Harendra Lal Roy* Chow- 


i 


t 


- Appa Rao \4). 


_ dhury v. Haridast Debi (1) is not confined’to non- 


existing properties, It is satisfied if the deed does not 
‘relate’ to the specified property for any -effective 
purpose of enjoyment or use.” i . 

2 The last. case decided -by their Lorde 
ships of the Privy Oouncij is the case of 
Inuganti Venkata Rama Hao v; Sobhanadri 
In that case in a sale of 


land situated ‘in one registration district 


' there was included a yard of land situated 


- in another registration district in which 


the purchaser neither resided nor owned 


- property. ‘There was no explanation of the 


- 


‘ (382 {P O) j 


use to which he could put it, The title 
‘ot the vendor -to it was doubtful, the 
purchaser made no attempt to take posses- 


- gion of it and it was built over by the 


owner of adjacent property. In those cir- 


(4) 59 M 539; 161 Ind, Cas, 29; 1936 O L R 163; AI 
R 1936 P O91; 1936 A L k 269; 1936 O W N 278; 2 B 
R 330; (1936) M W N 303; 8 R'P O 1t0; 70M L J 378; 


o 438 LW 456; (19386) AL J 2:8; 40 O WN 245; 38’ 


Bom. L R 457; 38 P L R 3U8; 19 N Ii J 89; 63 O Ld 
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cumstances, their Lordships held that there 
was no intention to convey the square 
yard of land and the registration of .the 
aale deed in the district in -which the yard 
of land was situated was a device to evade 
the law of registration. There was, there= 
fore, no effective registration and the deed 
was invalid. . 
In my view these cases lay down that 
there is no effective registration unless the 
deed of mortgage or sale realtes to land 
situate in the sub-district in which the 
deed is registered, It is not sufficient that 
the land mentioned in the sale or the 
mortgage deed exists. The document can- 


- not be said to relate toland in a registration 


district unless it was the intention of the 
parties that such land, even if it exists, 
should in a sale deed be transferred or 
in a mortgage deed form part of the 
security. In tle present case 5 kathas of 
land certainly exist in village Mera; but 
the insertion of these 5 kathas in the 
mortgage’ deed gave the mortgigee no 
security- whatsoever. The. land - being 
undefined could not effectually form part 
of the security, and on the evidence it is 
clear that it was never intended to form 
part of such security. It follows, therefore, 
that if the defendants can raise this 
question the registration of this mortgage 
deed must -be held to be invalid. ae 

The learned Subordinate Judge, as I 
have already stated,.came to the conclusion 
that as the defendants were a party to 
this fraud on the registration law, they 
could not now allege that the document 
had not been validly registered, The 
learned Judge relied upon the case of Vadde 
Venkataswamt v. Bomaraju Venkata Subba 
ayya (5) in which it was held that a 
vendor of immovable property cannot be 
allowed to plead or totake advantage of 
the invalidity of the registration of his 
sale deed on the ground that by the in- 
clusion of a particular item of property in 
the document and getting the document 
so registered in an office where otherwise 
it could not have been registered a fraud 
on the registration law was committed, in 
which he participated. Their Lordships 


‘laid down that as a general rule a plaintiff 


cannot plead his own fraud or illegal act 
as a basis of his claim or as a necessary 
step towards the success of his claim, 
His position in that matter was not made 
better by showing that the defendant had 


(5) 55° M 507; 139 Ind, Oas. 404; AIR 1932 Mad. 311; 
(1932) M W N 226; 35 L W 294; 63M L J 77; Ind, Rul. 
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joined him in the fraud or illegal act or 
by the fraud or illegal act not being 
pleaded but coming to light in the course 
of the trial of the suit or even in the 
hearing of an appeal. The rule applied 
even where the fraud or illegality disclosed 
was in contravention of some rule of public 
policy embodied in a statute. In this 
case Reilly, J., relied on a number of 
English authorities and did not refer to the 
decisions of their Lordships of the Privy 
Council to which reference has already 
been made in this judgment, Anantakrishna 


Ayyar, J., also referred to a large number: 


of English cases and at the end of his 
judgment stated :— 

- “The Privy Council decisions in Harendra Lal 
Roy Chowdhury v. Haridasi Debè (1) and Biswanath 
Prasad v. Chandra Narayan Chowdhury (2) are not 
really applicable to the exact point that we are 
now considering.: The question there was not 
whether the plaintiff could be allowed to set up 
his own fraud, but whether registration was pro- 
perly and validly effected when the question arose 
with reference to third parties,” a 


' In my judgment, this Madras case is 
no authority for the proposition that a 
mortgagor defendant cannot raise this 
question of want of valid registration though 
he may be’ a party to the fraud on the 
registration laws. In Biswanath Prasad v, 
Chandra Narayan Chowdhury (2: a mort 


- gagor defendant raised the same question; 


and their, Lordships of the Privy Uouncil 


held that the: deed had not been. validly: .. 
' registered. That was a case in which the 
executants ofthe mortgage deed were sued. - 


and where they, who were parties to the 
‘fraud, successiully pleaded want of valid 
Yegistration. The question did not arise 
‘with reference to third parties, as stated 
by Anantakrishna Ayyar, J., but arose 


.in a suit between the mortgagees and 


the mortgagors. Againin the most recent 
case,. namely, Inuganti Venkata Rama Rao 
‘vy. Sobhanadri Appa Rao (4) the plaintiff 
was allowed to put forward the fraud of 
‘his father who had acted as his guardian 
when the property in question was sold, 
It appears to me that the Gourt is bound 
to hold that the defendants are entitled 
to raise this plea having regard, in parti- 
cular, to the decision of their Lordships 
‘of the Privy Council in Biswanath Prasad 
v. Chandra Narayan Chowahury (2). In 


- my, view the learned Subordinate Judge 
-.was wrong in holding that the mortgagor 
. defendants in this case could not raise the 


question of want of valid registration. 
.- It was further urged by Sir Manmatha 
Nath Mukerji on behalf of the respondents 
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that the- learned Subordinate Judge was 
wrong in admitting evidence as to the 
intention of the parties to this morigage, 
He relied upon s. 92 of the Indian Evi. 
Act, That section is in these terma : — 
“When the terms of any such contract, grant or 
other disposition of property, or any matter 
required by’ law to be reduced to the form of a 
document, have been proved according to the last 
section, no evidence of auy oral agreement or state- 


_ment shall be admitted, as between the parties to 


any such instrument or their representatives-in- 
interest, for the purpose of contradicting, varying, 
adding to, or substracting from, its terms:"’ 

To this section tnere are a number of 
provisoes, and by proviso (1) 

“Any fact may be proved which would invali- 
date any document, or which would -entitle any 
person to any decree or order relating thereto; such 
ag fraud, intimidation, illegality, want of due 
capacity in any contracting 
party, want or failure of consideration, or mistake 
in fact or law.’ 2 

Sir Manmatha Nath Mukerji has relied 
upon a number of cases, tae first of which 
is Lachman Das v. Ram Prasad (6) in 
which Ashworth, J., appears to, have held 
that evidence as to intention was not 
admissible in considering the question of 


registration, The point was again expresse 


ly considered by Mukerji, J.,in' Kunwar 
Ram Krishna v, Anand Krishna ‘7), The 
learned Judge held that it was not open to 


‘a party to a registered sale deed to prove 


an oral agreement by evidence ‘either oral 


‘or documentary contemporaneous with the 


sale deed, that in spite of a certain property, 


. belonging - to the vendor, being entere] in 
“the sale déed, title to it would not pass to 


the vendee. He further held that where 
the ‘parties.intended to hoodwink the Sub- 
Registrar by entering a piece of property 


within his jurisdiction in the sale deed, in 


order to give that officer jurisdiction, the 
parties contemplated a- fraud on the law 
of registration and so should not be grant- 
ed any relief in a Court of Justice. A 
similar view was .taken by the Bombay 
High Oourt in the case of Vishvanathbhat 
Annabhat. Pujari v. Mallappa (8). At 


p. 825 Macleod, O, J., stated : 


“The appellant relies for his argument that there 
wasa fraud on registration on two cases; Harendra 
Lal Roy Ohowdury v. Haridasi Debi (1) in which 
it was held that none of the properties appearing 
in the document to be registered was within the 
jurisdiction of the Registrar, and therefore, registra- 


` tion was invalid; and Biswanath Prashad v, Ohandra 


Narayan Chowdhury (2) in which it was proved that 

the transferor had no title to the property mentioned 

- (6) A I R 1927 All, 422; 100 Ind. Oas. 1029; 25 A L 
9 


349, : 

(7) AI R1929 All. 578; 118 Ind, Cas. 589; Ind. Rul, 
(1929) All 893. 

(8) 49 B 821 (825); 92 Ind. Oas. 628; 27 Bom. L R 
1103; A I R 41925 Bom. õlis. 
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‘in the transfer deed which would bring it within 
the jurisdiction of the Registrar. Neither of those 
cases is applicable to the facts in the present case. 
But the appellant wishes us to extend those decisions 
tothe facts before us; We sre concerned at present 
with the registration of the sale deed. The Registrar 
“ had jurisdiction to register that document, because 
” -a portion: of the property mentioned in the deed 
was within -his jurisdiction. Olearly, if no property 
belonging to the transferor appearing in the docu- 
ment to be registered is within the jurisdiction of 
the Registrar, registration by such Registrar of that 
‘document would be invalid. But we are not prepared 
to gofurther and say that evidence can beled with 
regard tothe intention of the parties at the time the 
‘principal ‘document was registered to deal again with 
. jurisdiction of the Registrar and .which rendered its 
-registration valid.” on an i or 
‘These cases certainly. afford support for 
the -contention that evidence as. to. the 
intention of the parties- is not admissible; 
‘but in. my view such evidence has’ been 
clearly. admitted by their Lordships of 


the Privy Council in the cases to which b 
have referred. In the Calcutta cases evi- . 
dence- was adduced to show that the pro- 


perty: was fictitious in Harendra.Lal Roy 
‘Chawdhury’s case (1), and that the mortga- 

. gor's title to it was imperfect in Biswanath 
Prasad's case (2). Further evidence was 
admitted in the latter case with a view 
to showing that the property was never 
intended ‘to form part of security. In the 
case of the Collector of Gorakhpur v. Ram 

.Sundar Mal (3) their .Lordships at p. 494¢ 
made the following. observation:— — 

‘- “In the High Court the learned Judges were 
of opinion, and their Lordships think rightly 
#o, that they were bound to go into this question 
of intention, and having done so they arrived at.the 
conclusion that the entry of the sitting room in the 
deed was not a fictitious entry within the meani 
the decision of the Board already cited.” 


: Here they expressly approved of the view 
of the learned Judges of the Allahabad High 
Court that the Court was-bound to go into the 


+ 
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In the most recent. case, Inuganii 
Venkata -Rama Rao v. Sobhanaart Appa 
Rao (t) their Lordships..again cmsidered 
the ques‘ion of. the intention of the parties. 
It appears to me that if the question, 
which has to be decided, is the intention 
of the parties, evidencé must be admissible 
though it may tead to show that property 
ostensibly mortgaged was not In fact 
intended to be mortgaged. In my : view 
there is nothing in s. 92 of the Indian 
Evi. Act to render such evidence inadmis- 
sible, It-is not evidence which varies the 
terms of the written document as between 
the parties and their representatives. 
It is evidence which :goes to show 
that the document did not -relate to land 
within the jurisdiction of the Sub-Registrar 
who.registered it, Further, it may well be 


-gaid that evidenes of thie kind is evidence 


which tenda to render the document invalid 
and such is admissible under- the. first 
proviso to s 92 of the Evi, Act. In my 
judgment the evidence as to the intention 
of the parties. in this, cass was admissible 


sand was Tightly admitted by .the learned 


Judge. P 

Lastly, it was contended by the appellants 
that -the Sub- Registrar had no jurisdiction 
whatscever to register this mortgage by 
reason of the fact that.the property situate 


‘in Mera village was not sufficiently de- 


scribed, -It was accordingly urged that this 
provided another. ground for dismissing the 
plaintiffs’ claim.. This point d: es not appear 
to have been urged in the Oourt. below. 
Section 21, Indian Regis, Act, provides: 
` SNo non-testamentary. document relating to immov- 
able property shall..be accepted for registration 
unless it contains ‘a: description of such property 
sufficient to identify the same,” ; 

-It is urged that the land in Mera con- 
tains no description sufficient to identify. it. 


* question of intention. In the judgment of . 
-Lord Blanesburgh reference is made to the 
‘evidence. At p. 494* -there appears. this 
‘observation: > =~ a A ae 
“And this conclusion is assisted. by some.evidence 


What was ‘said to be mortgaged -was 
5 kathas- of land in Mera with no other des- 
cription of any kind. . The description “is 
‘clearly inadequate to. identify the pro: 
perty, and the question arises whether the 


of Shiam Kathi, the scribe who prepared it. He 


, asked his principal, Ram Ghulam, why 4 third share ~ 
. the same; Reliance has-been placed by the 
-appellants upon a-oumber of. cases, In 


~ of the room was being; éntered in thée-deed,‘as it 
' would 'be of no usé. whatever. The answer given‘in 
` nc way disputes that statement of Shiam Rathi's who 
was an ingenuous witness. He knew, he said, that if 
_ be agreed that the rooin’was mentioned in the deed 
mérely to énable its being ‘registered at Gorakhpur 
the suit would ` fail on the ground of invalid regis- 
tration. -Yet both Courts held that the registration 
waa valid” l i Ee os 

_ In this case their Lordships dealt at 
“length with-the question of intenticn and 
_ the evidence relating to it.. Se 

*Pagejof 56 A.—({Ba} . 


Sub-Registrar had jurisdiction to. register 


Baij-Nath Tewari v. Sheo Sahay Bhagat 
(9) certain property was described in-a 
mortgage bond-as- bearing Touzi No, -10,- 


--ag paying a sadr jama -of Rs. 719, and as 


lying within the~ jurisdiction of thana 
kotwali Sub-District Bhagalpur, Collec- 
torate Bhagalpur. This - description. was 
so far erroneous, in that the property 
was ‘in -reality situated in thana Amarpur, - 


- - (9)18.0 558. -- - a Se e e 
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Sub-District Banka, and. bore a sadr jama 
of Rs. 91915-0. Banka was, however, with- 


ig the area of the District of Bhagalpur. 


The. mortgage bond was registered by the 
Sub-Regis rar of Bhagalpur, who was, under 
8, 7 of the Regis. Act, authorized, in addi- 
tion to bis own duties, to exercise and 
perform the duties and powers of the 
Registrar of Bhagalpur. It was held by a 
majority of the Full Bench that the provi- 
sions of s. 21 of the Act, had not been 
complied with; that the description of the 
property -was. misleading and insufficient 
for the purposes of identification, and that 
therefore no registration of the document had 
been effected within the provisions of the 
Regis Act. The Regis. Act referred to in this 
case is the Act of 1877. Section 21 of that 
Act -was, however, in the same terms as 
s. 21 of the- present Act. A similar view 
was taken by a Bench of the Calcutta High 
Court in-Nahar Lal Shah v. Baij Nath 
Shah (10). It was held that when several 
immovable properties: are mortgaged by 
the same deed, defect of description in 
respect of any one of them -is sufficient to 
invalidate the. registration of the .waole 
deed. In tbat case a katha of land in 
Arrah was misdescribed and the description 
was not sufficient to identify the same, 
The Gourt held that the registration was 
invalid. 

A Bench of the Allahabad High Court in 
Saiyed Mahmud v, Muhammad Zubair (11), 
expressed a similar view and held that where 

a letter purported to transfer immovable 
Soper and: was presented: as a non- 
testamentary: document for registration but 
was -refused on the ground that it Contained 
no description of the property “sufficient to 
identify the same’, such refusal was under 
the circumstances proper. 


The effect of breaches of. certain provi- 
sion of the Regis. Act was considered by their 
Eordships of. the Privy Council in Ma Pwa 
May v. S. R.M. M. A. Chettyar Firm (12). 
Their Lordships were not calied upon 
directly. to.express ‘an opinion on the point 
which I am now considering ; but- Lord 
Atkin, who delivered. the judgment of the 
Board, expressly approved of a dictum of 


. Sir - ‘Barnes Peacock in the case of Sah 


(10) 32 O W.N 241; 113 Ind, Oas. 855; 47 o LJ 124; 
A I R 1928 Oal. 385. 


(11) 31 A 523; 3 Ind. Oas. 508. 

(12)7 R 624; 120 Ind. Oas, 645; AIR 1929 P O 279: 
30 L W 281; 340 W N6;6 O W N 829; (1929) M W 
N 941; Ind. Rul, (1930)P' O 5; 51 OL J 6; 561 A 379; 
aa ~ L R 117; 58M L J 59; (1930) A L J 533 
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Mukhun Lall Pandey v. Sah Koondun Lall 
(13%, At p. 216 of that report Sir Barnes 
Peacock observed :— 

“In considering the effect to be given to s. 49 
that section must be read in conjunction with s. 88 
and withthe words ofthe heading of part 10, “OE 
the Effecta of Registration and Non-Registration " 
Now, considering ‘that the registration of all con- 
veyances of immovable property of the value of 
Rs. 100 or upward is by the Act rendered com- 
pulsory, and that proper legal advice is not generally 
accessible to persons taking conveyances of land of 
small value, it is scarcely reasonable to suppose 
that it was the intention of the Legislature that 
every registration of a deed should be null and void 
by reason of a non-compliance with the provision of 
ss, 19, 21 or 3, or other similar provisions, It is 
rather to be inferred that the Legislature intended 
that such errors or defects: should be classed under 
the general words ‘defect in procedure’ in s. 88 of 
the Act, so that innocent and ignorant persons should 
not be. deprived of their property through any error 
or inadvertence of a public officer, on, whom they 
would naturally place reliance," 

Sections 2) and 88 of the Regis. Act, 1863, 
referred to. by Sir Barnes Peacock have now 
been replaced by ss, 21 and 87 of the Indian 


-Regis. Act, 1908; but itis to be observed 


that the sections are in the same. terms. 
As I have stated, this dictum of Sir Barnes 
Peacock is expressly approved by Lord Atkin 
in the Rangoon case and, therefore, I am 

extremely doubtful whether the cases of the 
Calcutta High Court and the Allahabad High 


` Court, to which I have referred, can now be 
i regarded as. good law. I am, 


therefore, 
unable to hold that the Registrar had no 
jurisdiction to register this sale deed by 
reason of the insufficiency of the description 
of the land situate in Mera. 

For the reasons which I have given, I 
am satisfied that the parties in this case 
committed a fraud on the registration law 
and thaf the registration of the document was 
conse ‘quently. invalid. Tne mortgage, there- 
fore; cannot’ be enforced and the plaintiffs’ 
claim must fail. 

The appellants- also relied on 8. f, Bihar 
Money-lenders. (Regulatio. of Transactions ) 
Act, - 1939, and contended that in any eveni 
a decree could not be passed for more 
than Rs. 20,000. - That contention appears to 
be „well-founded ; but it is unaecesgary to 
consider it asl hold that the claim fails i in 
its entirety. 

1 would, therefore, allow this appeal: get 
asida -the decree of the Court below- ‘and 
dismiss the plaintiffs’ ciaim. The defen- 
dants unsuccessfully raised a number of 
issues in the Court below and Have not chal- 
jenged the findings in this Court. I would, 
therefore, give the defendaat-appellants 

(13) 21 A 210 (216); 15 B L R 228; 24 W R 75;3 Sar: 
£09; 3 Suther ae (P O)» 
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their costs in this Court and direct the parties 
to pay their own costs in the trial Court. . 


Manohar Lall, J.—I agree. . 
De Appeal allowed, 


CALCUTTA HIGH COURT 
Civil Rule No. 541 of 1939 
May 29, 1939 
HENDERSON anp Latirur. Rauman, JJ. 
AOHINTA NATH SASMAL—PETITIONER 


wa versus 
GOBINDA PROSAD’DAS ano OTHBR5— 
a . —OPposITg Party . 
Bengal Tenancy. Act (VIII of 1885), s. 26-G (5}— 
Order on application under, $f appealable. 
The right of appeal isthe creation of the statute 
and should not be inferred from analogy or deduced 


by implication. The words “shall have” the effect ` 


of a decree ” in Ben. Ten, Act do ‘not provide for 
an appeal, Section 28-G(5) of the Act does not 
take away the ordinary jurisdiction of the Civil 
Courts. It is optional with the mortgagor to make 
an application under the section and it is optional 
with the Court to make an order. No appeal, there- 
fore, lies from an order passed on an application 
under s, 26-G (5). , 


O. Rule issued from an order of the Dis- - 


oat Judge, Midnapore, dated February 25, 
_Mr. Sarat Chandra Jana, for the Peti- 

Mr, Saraj Kumar Maity, for the Opposite 
Party. oe S 


Henderson, J.—This is a rule calling 
upon the opposite parties to show cause 
why an order of the District Judge dis- 
missing an appeal summarily should not be 
set aside. The opposite party filed an ap: 
plication under s. 26-G, sub-s, 5, Ben. Ten. 
Act of 1938, asking that he might be restor- 
ed to possession of the property. An ob- 
jection was filed by the petitioner inter alia 
on the ground that the mortgage was not a 
usufructuary mortgage. The Munsif al- 
lowed the application. The petitioner ap- 
pealed to the District Court and the learned 
District Judge dismissed the appeal sum- 


marily on the ground that it was incompe:- 
tent. The petitioner then obtained this 


rule. The question for our decision there- 
. fore is whether an appeal lies in these 
cases. The solution of the problem depends 
upon thé meaning to be attached to the 
words “such order shall have the effect of 
a decree of a Civil Court” in subes, 6. In 
our opinion it is not necessary to consider 
now what precise meaning is to be attached 
to this provision. Undoubtedly. difficult 
and complicated questions of res judicata 
may arise which will have to be considered 
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‘on ‘an appropriate occasion, for example, the 
case, which is before us may raise the 
question whether the Munsif’s decision that 
the mortgage is a usufructuary mortgage is 
res judicata or not. It will be an important 
question whether it is open to the petitioner 
to challenge that decision iu a title suit, As I 
have already eaid, wedo not propose, to - 
consider that matter now. The only question 
that arises for our decision is whether an 
appeal lies, The Ben. Ten. Act provides 
for many appeals in clear and specific 
terms, The right of appeal is the creation 
of the statuteand skould not be inferred. 
from analegy or deduced by implication. 
In the present case if we seek to deduce 
an appeal by implication, an immediate. 
practical -difficulty will arise, It is to be 
noticed that these applications .may be 
made either to -a Court or to a Revenue 
Officer.” The Oivil P. O., makes no provision: 
for the hearing of appeals. from. the de- 
cisions of Revenue Officers and, if we are 
to hold that the present section provides 
for such ‘appeals, it will be very difficult 
to say what Court is competent to hear 
them. ; p 

The learned Advocate who appeared for 
the opposite party drew our:attention to- 
the fact that the Amending Act has”amend» 
ed s. 26-G and s.26F. In the latter case 
an appeal was provided for in clear and 
specific terms. He also drew our attention 
to the provisions of s. 158 of the Act. 
Sub s. 3 of that section is in these terms: 

“The order on any spplication under this section 
shall have the effect of, and be subject to the like 
appeal as, a decree.” ; 

In our opinion this is conclusive. It shows 
that at any rate in this Act the words “shall 
have the effectof a decree” do not provide 
for an appeal. In tke course of the argu- 
ment, Mr. Janah informed us that this point 
was Considered by Edgley, J. in an unreporte 
ed case (Civil Rule No. 361 of 1939 Gadadhar 
Mandal v. Gobinda Prosad (1)).. We accords 
ingly sent for the record and have considers 
ed the judgment. It appears that thé 
learned Judge did not give any reason for 
the conclusion at which he arrived. He 
seems to have assumed that there must be 
an appeal. He appears to have been 
pressed by the consideration thatthe ques- 
tion whether the applicant was an occu» 
pancy raiyat and whether the mortgage was 
a usufructuary mortgage could not be sube 
sequently. challenged in a proper suit. I 
have already said that we donot propose 
to consider that question, because, in our 
(1) A I R1939 Oal. 458; 182 Ind. Oas. 745; 13 R O 
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opinion it does not arise in connection with 
this matter. Butat any rate, one thing 
appears to be ressonably plain. The 
section doesnot take away the ordinary 
jurisdiction of the Oivil Oourts. It 
is optional with the mortgagor to make 
an application under the section and it is 
optional with the Court to make an order. 
There can be no doubt that this procedure 
provides a cheap and expeditious remedy 
by which a mortgagor can recover posses- 
sion of the land and be awarded compen: 
sation for any time during which he may 
` have been improperly deprived thereof. If 
the intention of the Legislature is that the 
decree shall have no more effect than that, 


then no useful purpose would be served - 


by providing for an appeal. After -all, 


cases in which the status of the applicant- and- 


the nature of the mcrtgage are in dispute, 
will be comparatively few. For the reasons 
given above, we are of opinion, that the 
learned Judge was right when he decided 
that the appeal was incompetent, The Rule 


is accordingly discharged . with costs— 
hearing-fee one gold mohur. 

Latifur Rahman, J.—I agree. 

8. l Rule discharged. 


MADRAS HIGH COURT 
Application No, 2003 of 1938 in O. P. 
No. 158 of 1938 
October 14, 1938 


GENTLB, J. 
In the matier of TRAVANCORE 
NATIONAL ano QUILON BANK Lop.: 
_§& BARKATALLY AND oragrs— 
PRTITIONBES 


K, ANANTARAMAN—DEBTOR—APPLIOANT: 


versus 


JAMES VOOE PIRRIE anp OYRIL GILL, 


OFFICIAL LIQUIDATORS—Rasponpents 

Company—Liquidation—Debt not presently pay- 
able, if can be set-off against money owing to com- 
pany—Transfer of Property Act (IV of 1882), 
8. ee deposit receipt-Endorsement on back 
—, ecg. 

A debt, although not presently payable, can be 
set off against moneys owing to a company in 
liquidation. To allow sucha set off would not amount 
to a fraudulent preference. In re, Washington 
Diamond Mining Co. (1), distinguished. 

The fixed deposit receipt is not a negotiable in- 
strument and an endorsement on the back does not 
have the same effect as an endorsement of a bill of 

exchange or promissory note, 


Messrs. K, S. Sankara Iyer and M. 


Sundaram, for the Applicant, 
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Mr. C. Krishnaswamt Iyer, for the Res- 
pondents. . 

Judgment.—The applicant is a debtor of 
the company in liquidation. On February 
17, 1933, he borrowed from this banking 
company asum of Rs. 1,000, and as security 
for his loan he deposited 450 shares of two 
o'her companies. On May 30, 1938 repay- 
ment of this loan was demanded by the 
company. The applicant wrote a letter 
to the agent of the company on June 
4,1938. This letter is not available, but 
the contents are set out in the applicant's 
affidavit in support of his application in 
para. 4, and it is not controverted that his 
recollection in regard to the contents is 
accurate. The letter was tothe effect that 
the applicant was the holder in due course 
of afixed deposit receipt with the Bank for 
a sum of Rs. 1'000 standing in the name of 
Sri Bageerathi Ammal -maturing'on July 
28, 1939, and he requested an adjustment 
of this debt from the company against the 
amount due from the applicant. An inter- 
view took place on the day of, or shortly 
after, the Jetter I mentioned, between the 
applicant and the agent. The substance 
of this interview is set out in para. 3 of the 
couoter-affidavit and is not challenged by 
the applicant in his-reply. At this inter- 


. view, the applicant informed the agent that 


the depositor of Rs. 1,000, the subject of 
the fixed deposit receipt, had attempted to’ 
obtain payment from the company for tha 
amount covered by the receipt but was 
unsuccessful, and the applicant requested - 
that he should: be allowed to set off against 
his debt to the company the debt which’ 
was maturing ia favour of the depositor. 
The recollections of ths applicant and the 
agent are now at issue in regard to what 
subsequently transpired. The applicant 
gays in his affidavit that the agent promised 
to..allow a set off; on the other hand, the 
Official Liquidator in nis affidavit says that 
he wos informed by the agent that he proe 
mised, on being given the fixed deposit 
receipt signed by the depositor, to place 
the matter before the managemant and 
ascertain their views. Whatever may have 
been said, in my view, it is quite clear from 
the letter of the ‘applicant dated -June 
18, 1938 what was the position he accapted., 
Two days previously, he had been told by 
the company that an adjustment could not 
be allowed against- his debt before the date 
of maturity of the fixed deposit receipt but 


` that this was being held as collateral secu. 


rity for the loan. The applicant’s reply in. 
his letter-of June 18, 1938 was that he had 
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paid the depositor the purchase considera» 
tion and he requested that the fixed 
deposit should be transferred to his name 


if it were not possible for the company to 
reconsider his original request to be allow- 


l ed toset (ff. He also asked for return of- 


the share certificates deposited as security. 
It is quite: clear that, whatever may have 
been stated, he accepted ihe position that 
on that day there was no set’ off and the 
debt due from him was still outstanding 
to the company. 

It is urged on behalf of the applicant 
that no matter what may have transpired 
in June 1933, Łe is now entitled to set off 


against moneys due from him the moneys - 


which ordinarily 'would have become due 
on the maturity of the fixed deposit receipt. 
In the light of the admissions and conces- 
sions which Mr. Krishnaswami Ayyar has 
made on, behalf of the. Official Liquidators, 
it 18. Dot necessary for mé to go into the 
question of the right to set off. It is concede 
ed that a°debt, although not presently 
payable, can be set off against moneys 
owing tO a company in liquidation. The 
application of the applicant was opposed on 
these grounds :. (1) that there was no valid 
assignment;- and (2) if there. was, to allow 


a set off would amount to a fraudulent: 


preference. It is now conceded that if the 


assignment in favour of the -applicant is 


binding and established, then the applicant 
is entitled to set off. What is disputed is 
olier there was. a valid assignment in 
gW. nn 

- There was a loan made to the applicant 
which he was requested to repay. At about 
the date when repayment was demanded, 
the depositor of the Rs, 1,000 endeavoured 
to obtain repayment of the money, the sub- 
ject of the receipt from the bank. It was 
then that the applicant commenced his 


negotiations to set off against his debt the: 


moneys deposited with the company by the 
depositor, The only documents supporting 
an assignment are, (a) the deposit receipt 
. which.on the back bears the signature of 
the depositor which signature is merely one 
evidencing discharge of the moneys due 
from the. bank; (b) a letter ‘dated 
June 16, 1938 signed by the depositor and 
addressed to the company in which it is 
stated that the depositor had assigned her 
assigned her rights in the fixed deposit receipt 
to the applicant and authorized the company 
to apply the amount towardsthe applicant’s 
loan account, In the affidavit supporting 
‘this application «the applicant contents 
himself with saying tkat ke was the holder 
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of this fixed deposit receipt in due course. 
In the counter-affidavit, in para. 10, it Is 
stated that the Official Liquidators do‘not 
admit and put the applicant to strict proof 
that he is a bona fide assigree for value of 
the amount covered by the fixed deposit, 
In his reply the applicant merely says that 
he isa bona fide assignee for value. Seeing 
that it is contested that he isa bona fide 
assignee of this deposit receipt, one would 
have thought in his reply he would have 
set out the consideration which he paid. 
Tlere is not a word about that. Learned 
Counsel on behalf of the applicant has | 
Teferred me to s, 130, sub-s, (1), T. P: 
Act, 1882, which provides that 

“a transfer of an actionable claim whether with or 
without consideration shall be effected only by the 


execution of an instrument in writing signed by the 
transferor or hia duly authorized agent." 


There is no such document, although 
Oounsel informed me that the assignment was 
effected by means ofa writter document, 
The letter written by the depositor dated 
June 16, 1938 to the bank to which [have | 
referred is not an assignment. It is merely 
a noticeto the bank that. an assignment ~ 
has been made, The fixed deposit. receipt 
is not a negotiable instrumént sand ‘an 
endorsement on the back does not have the 
same effect as an endorsement of a bill of 
exchange or promissory note. It has been’ 
argued on behalf of the applicant that the 
company before the winding up, accepted 
him asthe assignee inasmuch as, having 
been given the fixed deposit receipt with 
the signature of the depositor upon the back 
it retained this document as a collateral 
security. In my view, one cannot infer | 


from this that an assignment had been 


recognized. It-is not infrequent. that 
third parties’ property or documents are 
held as security against a loan. On the 
one hand, the depositor was trying to obtain 
the amount. of the depositfrom the bank, 
upon which there was a run at the time; 
on the other hand, the applicant had 
borrowed money from the bank wich he 
was being asked torepay. The company 
didnot repay ita debt upon the unmatured; 
fixed deposit- receipt nor did the applicant 
return to the bank the money he borrowed. 
When the Official Liquidators stepped ‘ins’ 
having been appointed provisionally, in the: 
first instance, negotiations tcok place. 
between the applicant and the liquidators 
as ‘set out-in para. 7 of the counter-affidavit,’ 


which is not disputed. — 


-.On July 25, the applicant wrote to | 
the provisional liquidators asking them bo- 


vi 
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make necessary adjustments in the loan 
account and to return to him the share 
certificates held by the bank as collateral 
security. The liquidater replied on the 
same day regretting that they were unable 
to comply with his request; on the 30th 
the applicant wrote that the depositor was 
willing to give another fixed deposit receipt 
in substitution forthe earlier one, the other 
fixed deposit receipt maturing on July 28, 
1938. It seems strange that if there had 
been an absolute assignment of fixed deposit 
receipt, which is being questioned in 
this application, why this lady was willing 
to exchange it for another maturing at 
an earlier date. It seems to me that what 
had happened was that there had been an 
understanding between the depositor and 
the applicant for their mutual benefit. -EFt 
is significant that no reference has been 
made by the applicant to the consideration 
which had passed. I can only assume that 
there was none, ‘Lhere is no assignment 
in writing as required by s. 130, T.P. 
Act, and quiteapart from that, the applicant 
has been put to strict proof and, it is 
insufficient for him to say'I am a bona 
fide assignee,” and nothing more. Bearing 
all these circumstances in mind, in my 
View, the applicant has not satisfied me 
that he is or ever was an assignee at all. 
The result is that this application fails, 

There has been addressed to me on 
behalf of the Official Liquidators an argue» 
ment that if a set off -were allowed, it 
would amount to a fraudulent preference. 
In my view that argument is unsound. 
In support of it there was cited to me In 
re Washington Diamond Mining Co. (1). 
In my view, that case is not in point 
in the present instance. In the case cited, 
#% share-holder, holding shares in respect 
of which calls upon unpaid share moneys 
were due, purported to have liquidated 
this by means of trausaction which in 
effect Was setting of against the calls 
moneys due to him. Since there is no 
set off in respect of unpaid calls upon 
shares due from contributories, the tran- 
saction was held to be a fraudulent pre- 
ference. No question of calls upon shares 
arises in the present case, and in my View, 
ifthe assignment had been established, a 
set cË should have been allowed in respect 
of the applicant’s debt. However, the result 
is that this application is dismisssd with 
coste, Certified fcr Counsel. 

Ns. Application dismissed, 


(1). (1893) 3 Oh, 95; 62 L J Oh. 895; 69 L T27; 41 
W E esl, 
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PATNA HIGH COURT 
Oriminal Reference No. 8 of 1940 
February 26, 1940 
Aqarwata, J. 
KESRILAL KEDIA AND ANOTHER 
VETESUS 
EMPEROR— 

Defence of India Act (XXXV of 1939), s. 2—-Rules 
under—Rr. 34 (6) (g), (6) (p\—Increase in price of 
pair of dhotis by 10 per cent. over the price ruling on 
September 1, 1939—Offence under Rules, if committed 
— Absence of order fizing price—Ejfect. 

An increase of roughly 10 per cent. in the price of 
& pair of dhotis can hardly be said to be an act 
likely to cause fear or alarm to the public or to any 
section of it, within the meaning ofr. 34 (6) (g), 
whatever other consequences it may have on the public 
mind, Suchan act is not likely to have any bearing 
onthe efficient prosecution of the war and the 
defence of India or the public safety norcan it be 
said to prejudice the public interest within the mean- 
ing of r. 34 (6) (p). 

Profiteering was not intended to be included in the 
definition of “prejudicial act” in r.34 (6). 

In the absence of any order fixing the prices of cloth 
in the district it cannot be held that the accused has 
committed any. offence under the Defence of India 
Rules if he increases the price of a pair of dhotts 
roughly by 10 per cent. over the price ruling on 
September 1, 1939, 


Or. Ref. made by the Sessions Judge of 
Darbhanga in his letter No. 188 Or., dated 
January 20/24, 1940. 


Mr. C.P.Sinha, In favour of the Ree 
ference. 

The Government Pleader, 
Reference. 


Judgment.—This is a reference under 
s. 438 of the Criminal P. O., by the Sese 
sions Judge of Darbhanga. The facts were 
as follows:—Ono September 24,1939, the 
accused sold for Rs. 2-6 a pair of 
dhotis similar to a pair which they had 
sold on September 5, for Re. i-13-6. The 
Police submitted a Namokamal charges 
sheet alleging the commission of an offence 
under rr. 34 (h)/38 of the Indian Ordinance 
Act of 1939, The accused persons were 
sent iu custody to the Sub-Divisional Magis- 
trate who remanded them to hajat until 
September 27, 1939. The learned Sessions 
Judge recommends the setting aside of 
this order taking cognizance of the offence 
on the ground that no offence has been 
made out by the facts alleged. The 
sections referred to in the charge-sheet 
are presumably rules embodied in the 
Defence of India Rules framed by the 
Central Govt, under s. 2 of the Defence of 
India Ordinance, 1939. There igno r, 34 
(h) butthere isar. 34 (6) which defines 
what is meant by “a prejudicial act’ and 
Bub«r. (h) includes within the definition of 


Against the 
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“prejudicial act" any act which is intended 
‘or is likely to impede, delay or restrict the 
distribution of any essential commodity. 
Essential commodity is,- defined in r. 34 (3) 
as food, water, fuel, light, power, or any 
Other thing essential for the existence of 
the community which is notifiedin this 
behalf by Govt. There- is-no evidence before 
me that the Govt. has notified clothing to 
be an essential commodity within the mean- 
ing of this rule. Under sub-r. (g) of r. 34 
(6) it-is. also-.a prejudicial act to cause 
fear or alarm to the public or to any section 
of the public. An increase of roughly 10 
per cent. in the price of a pair of dhotis can 
hardly be said to be an act likely.to cause 
‘fear or alarm to the public or to any section 
of it, whatever other consequences it may 


have on the public mind. It has also been. 


suggested. thatthe act complained of- falls 
within ‘sub-r, (p) of r. 34 (6). This sub-rule 
refers ‘to acts intended or likely to pre- 
judice the efficient. prosecution of the war 
and the -defence of. British India or the 
‘public. safety. or- interest. - The ‘increase 
in the price of this pair of dhotis . ig not 
likely to have any bearing on the efficient 
prosecution -of the war and the defence of 
India or the public safety; nor, in my 
opinion, can it be said to prejudice the 
public interest that a shoopkeeper increased 
the price of a pair of dhotis by 10 per 
cent. Iam- confirmed in my view that this 
rule is not aimed at profiteering by a 
comparison of rr. 38 (5) and 81 (4). Rule 
38 (1) (a) prohibits the doing of any 
“prejudicial act” as defined in r. 34 (6), 
and r: 38 (5) provides that any person who 
contravenes the provisions of r. 38 shall be 
punishable with imprisonment for a term 
which-may extend to five years and shall 
slao be liable to fine. It is apparently 
sought to punish the accused under s. 38 
(5) and if that sub-rule applies the accused 
is’ liable to imprisonment for five years 
for what is -popularly known as profiteer- 
ing. ' 

-~ Now, r.81 (2) authorises the Central 
Govt. for the purpose, inter alia, of mains 
taining supplies and services essential- to 
the life ofthe community, to provide for 
the’ control of prices'at which articles or 
things of any description whatsoever may 
be sold, and sub-rule (4) provides that 
‘any person whoccntravenes the provisions 
of this rulé shall be punishable with. im- 
prisonment for a term that may extend 
to three years and shall also be liuble to 
fine.- It wil] be observed, therefore that in 
the Tule: which specifically refers to the 
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control of prices the punishment is limited 
to three years whereas . the punishment. 
for doing a “prejudicial act” may extend 
to five years. This disinction, I think, 
supports..the view that profiteering. was 
not-intended to be included in the de» 
finition of “prejudicial act” in s. 34 -(6). 
- The next question to be considered: is 
whether the accused is liable by reason 
of r. 81 (4). For this purposeit is necese 
sary to enquire whether in fact there has 
been any order controlling tke price of 
cloth. Section 2 (4) (b) of the Defence 
of India Ordinance, 1939, empowers. a` 
Local Govt. to direct that any of the powers 
conferred upon it by sub-r, (1) shall 
be exercised by any Provincial Govt. or 
by any officer or authority subordinate tò - 
such. Govt. Rule 2 (1) authorisés the Cen- 
tral Govt. to make rules for maintaining 
supplies and services essential tothe life 
of the community. In exercisa of the 
powers conferred by suber. (4) of r. 2 
the Central Govt. has directed that the 
powers conferred on it by sub-r. (2) 
of r. 81 of the Defence of India Rules to 
provide for controlling prices shall also be 
exercisable by any Provincial Govt, (see 
Notification of the Department of Com- 
merce No. 20 dated September 8, 1939), 
The notification provides that the powers 
thus conferred: on the Provincial Govt. 
shall only be exercised, inter alia, in 
respect of the cheaper qualities of cotton 
cloth and that the orders issued by the 
Local Govt. shall not. subject the prices 
toa minimum lower than 10 per cent, 
above the ruling price on September 1, 
1939. , 2 oe 
Now, in the first place, the learned 
Subordinate Judge pointed out that no 
scale of prices for cloth. in the Darbhanga 
district had been promulgated before 
September 21, 1939; mor has - any order 
fixing the price of cloth in that district 
been brought to my notice. Furthermore, 
even if the Local Govt. has fixed or 
dees fix the price of cloth it is bound. to 
allow 10 per cent above the price ruling 
on. September l, last. Assuming that 
the price of the dhotis with which I am cones ' 
cerned was Rs, 1-13-6 on September -1, 
1939, the Local Govt. was bound by 
any order which it issued to permit. .the 
dealer to charge up to Rs. 2 and some. odd 
pies.’ In the present instance it has exceeds 
ed that price by less than six pies; -but it 
has not been shown that. the Local 
Govt, or the Central Govt. bas in- fact 
fixed - the ‘price’ of cloth in exercise -of 


at 
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the powers conferred on them. In the 
absence of any order fixing the price of 
cloth in the Darbhanga district it cannot be 
held that the accused has committed any 
offence under the Defence of India Rules, 

The reference is, therefore, accepted and 
the order of the Sub-Divisional Magistrate 
taking cognizance of the cass is set aside, 
_ It may be observed that the Defence of 
India Ordinances, 1939, has been repealed 
and replaced by the Defence: of India 
Act, 1939, which received the assent of the 
Governor-General on September 29, 
1939. Rule 21 of the Act provides that 
rules made under the Ordinance shall be 
deemed to have been made in exercise of 
powers conferred by or under the Act 
asifthe Act has come into operation on 
September 3, 1939, It has not been shown 
that any fresh rules have been issued 
under this Act relevant to the present 
question. © 


D, = Order accordingly. ` 





CALCUTTA HIGH COURT, 
7 Appeal No, 655 of 1937 
J May 19, 1939 
e EDGLEY, J. 
Smt. ASHAMAYI BASU, w/o 
CHARU CHANDRA BASU 
—PLAINTiv#—APPRLLANT 
- Versus 
BARANAGORE JUTE FACTORY 
Oo., Ltp.— DEFENDANTS AND OTHERS— 


a RESPONDENTS 
- Bengal Revenue Sales Act (XI of 1859), e, 37— 
Suit to annul tenure—Defendant pleading niskar 
grant made priorto Permanent Settlement—Proof of 
long possession without payment of rent, nature of — 
Auction-purchaser, tf can eject under-tenant holding 
under-tenure partly within his, estate —Revenue sale 
—Suit to recover possession on basis of such sale— 
Onus lies on plaintiff to prove that land lies within 
his regularly assessed estate. i 

It is true that ina case for the assessment of 
rent evidence of long possession without payment of 
rent might in certain circumstances lead to an in- 
ference that a former proprietor of tha estate had 
created a rent free title in respect of the land in 
suit, But even in such a case it would be essential 
that such evidence should be of a definite character 
and cover a sufficiently long period to allow such 


‘an inference tobe drawn. Ina casein which it is 


sought to annul a tenure under s, 37 of the revenue 
sale law a fortiori the proof of long possession 
without payment of rent must be of a very definite 
and convincing nature such as would be sufficient to 
enable the Oourt to draw the inference that the 
niskar grant in respect of the tenure had been made 
prior to the Permanent Settlement. 99 Ind. Cas. 189 


+ 


' (5), relied on. [p. 537, cols. 1 & 2.) 


e auction-purchaser is entitled to eject ‘all 


under-tenants whohold their land entirely within 


t 


- 
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his estate but he is not entitled by this section to 
eject an under-tenant who holds an under-tenure 
partly within his estate and partly within other 
estates. Where, therefore, the tenures sre held by the 
defendants not only under the touzt purchased at 
a revenue sale by the predecessor-in-interest of the 
plaintiff but also under other touzies, these tenures 
cannot be annulled in part and, therefore, the plaint- 
iff is not entitled to any relief by any way of eject- 
ment. Askamoyee Basu v. Baranagore Jute Fac- 
tory, S. A. No. 797 of 1936, Sooharam Barma v, 
Doorga Charan Das (6), 55 Ind. Cas. 645 (7) and 
135 Ind. Oas. 765 (10, relied on, Kamal Kumars v, 
Kiran Chandra Roy (8) and Preonath Mitter v, 
Kiran Chandra Roy (9), distinguished, p. 538, col. 
2] ae : 

In s case in which the plaintiff is seeking to re- 
cover possession of property on the basis ofa re- 
venue sale the initial onus must lie on the plaintif 
to show that the land lies within his regularly 
assessed estate or mahal and not merely that it 
lies within the ambit of his zemindari, Even if 
he has succeeded in discharging this onus the entry 
in the Record of Rights in ‘favour of the defendants 
has the effect of throwing the onus back on the 
plaintiff in order to prove that the land did not 
appertain to a niekar tenure. Once the plaintiff has 
discharged the initial onus which lies upon him in 
a matter of this sort it would be for the defendant 
to prove that his case would fall within one of the 
exceptions tog. 37 of Ben. Revenue Sales Act. 71 
på. Oas. 984 (1), Sashi Bhusan v. Abdulla (2) and 
120 Ind. Oss, 128 (3), relied on. {p. 536, col. 3.) 


A. from the appellate decree of District 
Judge, 24 Parganas, dated October 13, 1936 


Messrs. Hiralal Chakravarty and Suren- 
dranath Basu (Sr.), for the Appellant. 


Dr. Basak and Mt. Pannalal Chatterjee- 
forthe Respondents. 


Judgment.—In. the suit out of which 
this appeal arises the plaintiff, Smt. Asha- 
moyee Basu, sued the defendants for the 
establishment of her title on recovery of 
possession of a certain property which had 
been purchased by her predecessor-ine 
interest at a revenue sale which was held 
on January 13, 1922. The plaintiff's case 
was to the effect that Kazi Rasid Jaman 


‘purchased Touzt No. 166 of the 24 Pare 


ganas Oollectorate on January 13, 1922 
and his heirs had conveyed this estate to 
heron January -26, 1929, Thereafter she 
issued a notice annulling the various tenures 


under Touzi No. 166 including two tenures 


which are recorded in Khatians Nos. 426 and 
329 of the settlement records and comprise 
lands mentioned in Schs. Ka, 
and Kha attached to the plaint. From 
the terms of the plaint, it appears to have 
been admitted by the plaintif that these 
particular tenures which were the subjecte 
matter of the suit were held by the defene 
dants not only under Touzt N. 166 but 
also under several other touzies, namely 
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Fouzies Nos. 63, 163,:168 and 222 of the 
24 Parganas Oollectorate. In the Record of 
Rights; the land included.in Sch. Ka had 
beed recorded as niskar by reason of pos- 
. session and as regards the land in Sch. Kha 

the éntry in the Kecord of Rights was to the 
effect that it was liable to assessment of 
rent. The plaintiff claimed that by reason 
of the annulment of these tenures she was 


entitled’ to eject'the defendants from: the - 


Jand appertaining théreto, go p 
The main case for the defendants in 


respect -of these two tenures was to the 
effect that the plaintiff, as the successor- ine 


interest of the auction-purchaser, was not ` 


entitled to possession as the land in suit 
appértained to certain niskar tenures which 
had been.created before the time of the 
Permanent Settlement. In paras. 8 and 
9 of their written statemént a ‘further: point 
was taken by thé defendants to the effect 
that the two ténures mentioned in the plaint 
could not be legally annulled and that the 
plaintiff was aleo not-entitled to the relief 
claimed by her in View of the ‘fact thet shé 
had obtained only an undivided fractional 
‘interest in the land in suit and was in- the 
position of a co-sharer landlord in respect of 
this land. Admittedly, the case proceeded 
to trial on the quéstion as tò whether or 
not the defendants were entitled to protec- 
tion having regard to the existence of their 


alleged nisker right in the tenures which- 


were the subjectematter of the suit and, in 
‘the trial Gourt no further question seems 
to have been raised as to the right of the 
plaintiff to annul tke tenures either by 
reason of her fractional interest in the 
touzies under which the tenures were Leld 
or on account of the fact that these tenures 
‘were held not cnly under Touzi No. 166 but 
also Under several other touzies 


“The first Court decided t 
the id included in Sch. 
‘dants had established their case. 
the Kha Schedule land the Smite Pr 
was decreed and she was allowed possession 
in the terms of the reliefsought by. her in 
the plaint. The plaintiff then appealed 
with reference to the Ka Schedule land and 
the defendants at the same time preferred a 
; crogs*objection with regard to the decision 
against them with refarence to the Kha 
Schedule land. The lower Appellate Court 
dismissed the plaintifi’s appeal but allowed 
the cross-objection which had been filed by 


hat, as regards 
Ka, the defen- 


the defendan s, Asa result therefore of the - (0 


‘decision of the lower Appel] 
plaintiff's suit was dis Hae ep 


missed in its entirety, 
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The plaintiff has therefore preferred this 
second appeal to this Court. a, 
- The first point urged by the ledrned 

Advocate for the appellant in this case is 
that the decision of the lower Appellate 
Gourt with regard to the Ka Schedule land 
cannot be supported. As already pointed 
out, the entry in the Record of Rights: with 
regard to this property is in. favour of the 
contention which bas been raised by the 
defendants. In a case of this sort-in which 
the plaintiff is seek'ng to recover possession 
of property on the basis of a revenue -sale 
the initial onus must lie on the plaintif to 
show that the land lies within his regularly 
assessed estate or mahal and not. merely 
that it lies within the ambit of his--zamtn* 
pari, Jagdeo Narain Singh v, Baldeo Singh 
(1), Sashi Bhusan v. Abdulla (2), Mokhan 
Lal v. Rup Chand (3). Having regard to 
the fact that the Ka Schedule land is records 
ed‘as being niskar in the Record of Rights 
and in view of the presumptive correctness 
of this entry it cannot, in my Opinion, be 
said that the plaintiff has discharged the 
initial onus which lies upon her in this 
matter, Even if it- be assumed howover 
that she has succeeded in discharging this 
onus the positicn is that the entry in the 
Record of Rights is in favour ofthe defene. 
dants. ‘This fact would, in my opinion, 
have the effect of throwing the onus back 
on the plaintiff in order to prove that the 
Ka Schedule land did not appertain to a. 
niskar tenure. This onusthe plaintiff has 
failed to discharge. In this view of the 


case I am of opinion, that the decision of 
thelower Appellate Court with regard to 


the Ka Schedule land is correcte ss 3 |, 

As regards the. land described in Sch. 
Kha the entry in the Record of Rights is to 
the effect that this landis liable to ‘assess- 
ment of rent. The frèt Court gave thé 
plaintiff a decree with regard to the land of 
this schedule and pointed out that the 
defendants had adduced no evidence to 
discharge the onus which lay on them by 


- reason of the entry in the Record of Rights 


beyond adducing certain evidence to the 
effect that they had not paid rent for & cer- 
tain number of years. When the plaintiff 
appealed with regard to the dismissal ‘of 
her suit in respect of the Ka Schedule land, 
as already pointed out, the defendants 

(1) 49 I A399; 71 Ind. Cas. 984; A IR 1922-P O 
279; 2 Pat, 38:3 PLT 605; 360 LJ 499; 32M LT 


+ 


1; (1923) M W N 361; 27 O W N 925, 45 ML J 460 
(PQ)... n: —_ Rey me ee 
(2) 28 Ò WN'143; AI R 1924 Cal. 328, 


A 


-. 43} 33 O W N 1168; 126 Ind, Oas. 128; A IR 1930 


Osl, 164; 51 O L J 41; Ind. Rul, (1030) Cal, 673, 
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‘Preferred a cross-objection with regard to 
the land covered: by Sch, Kha. This 
Cross-objéction was allowed by the lower 
Appellate Court on the ground that the land 
in question had been in the possession 
- of the defendants for a long time without 

payment of rent It may however be 
< mentioned that pára: 7 of the gr uunds 
~ attached to the memorandum cf crogs: 
“objection was to théeffect that the learned 
` Munsif was wrong in holding that tke 
defendants’ tenure could. be annulled and 
that he should have held that the tenure was 
not liable to be annulled under the law and 
was not and could nct, in fact, be annulled 
by the plaintiff as regards the land: com pris- 
edin Sch, Kha. Th view of the line of 
Teasoning adopted by the learned Addi- 
- tional District Judge no occasion arose in 
- thelower Appellate Court to consider the 
defendant's case in tke -light of the con: 
. tention raisedin para. 7 of the memoran- 
` dum of cross-objection. i 
_ Asalréady pointed out, the initial onus 
must lie upon the plaintiff to show that 
the land in suit lies- within her regularly 
assessed estate or mahal, Having regard to 
the entry contained in the Record of 
Riahts this initial onus appears fo have 
been discharged. The question then arigés 
as to whether or not it can be said that 
thé defendants have succeeded in discharg> 
ing the onus which lies on them to prove 
that thé Kha Schedule lund appertainsto 4 
niskat tenute. In holding that the defen- 
dants have succeeded in discharging this 
onus the learned Additional District Judge 
adverts to the fact thatthe defendants had 
' been in long possession of this land without 
payment of rent and he holds that this is 
a circumstance which should be taken into 
consideration as evidence in support of the 
defendants’ contention. The lower A ppel- 
. late Court places considerable reliance upon 
the decision of R, O. Mitter, J in Kanta 
Mohan Mallik v. Makhan Santra (4). In 


that case the learned Judge was deling ` 


with an appeal which arose With reference 


to a suit brought by the plaintifis for the: 


assessment of rent and he pointed out that 
long possession without any demand or 


payment of rent would be evidence ofa 


grant of a rent-free title. It is true that 
in a case for the assessment .of rent ‘Evie 
dence of long possession without payment 
of rent might in certain circumstances lead 
to an inference that a former proprietor of 
the estate had created a rent free title in 


respect of the land in suit. But even in 
(4) 390 W N27, 
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such a case it would be essential that such 
evidence should be of a definite character 
and cover a sufficiently long period to allow 
such an inference to ba drawn, In this 
connexion it was pointed _ out by Sir 
Lancelot Sanderson, O. J., in Brojendra 
Kishore v. Mohim Chandra (5) that: 

“The time during which the defendants have been 
in possession, in my judgment, has been left in- 
definite and I am not prepared to hold that when 
the period during which the defendants have bean 
in-possession is left in an indefinite and nebulous 
state that ia sufficlent even when taken with the 
fact that no rent has been paid to show that the 
entry in the Record of Rights is incorrect,” 

If such is the law with regard to a 
Suit for the assessment of rent, in my 
opinion,in a case in which it is sought to 


annul a tenure under s,37 of the Revenue 


Sale Law a fortiori the proof of long pose 
session without payment of rent must be 
ofavery definite and convincing nature 
such as would be sufficient to enable the 
Court to draw the inference that the niskar 
grant in respect of the tenure had been 
made prior to the Permanent Settlement. 
It certainly cannot be said that any such 
definite proof has been given on bshalf of 
the defendants in the suit out of which this 
appeal arises. On the other hand the entry 
in the Record of Rights clearly indicates 
that no such niskar grant could ever have 
beén made and in my opinion, : this entry 
stands unrebutted. 

With regard to this point it was argued 
by the learned Advocate for the respondents 
that in a case in which the plaintiff is seek- 
ing to annul an under tenure, the onus 
would lie upon him to prove that the 
tenure in question had been created after 
the Permanent Settlement and could there- 
foré be annulled. This proposition, in my 
opinion, it is not one which can be recons 
ciled with the principles which have been 
laid down in Jagdeo Narain Singh v. Baldeo 
Singh (l) and the other two cases cited 
above in which that decision has been 
explained. I consider that there can be 
no doubt that in a case in which the 
plaintiff has discharged the initial onus 
which lies upon him in a matter of this 
sort it would be for the defendant to 
prove that his case would fall within one 
of the exceptions to s. 37 of Act If of 


1857. This onus the defendants have nob 


been able to discharge. It would therefore 


‘follow that, in my opinion, the decision of 


the lower Appellate Court with regard to 
Kha Schedule land is wrong and had the 
matter rested there, it would have been 
od? st O W N 32; 99 Ind. Cas. 183; IR 1997 
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necessary for me to reverse the decision of 
the lower Appellate Court on this pint. 

‘In this connection it is urged by the 
learned Advocate for the respondents that 
in: any event tbe plaintiff cannot. be 
entitled toa decree having regard ‘to ‘the 
fact that admittedly the tenures which she 
is seeking to annul are held. by the defen- 
dants: not only under Touzi No. 166 but 
also under other touzies of. the 24 Parganas 
Qollectorate. It is argued on behalf of the, 
appellant that. the respondents. should not 
‘be allowed to raise this point - at: this stage 
in view cf the’ fact that no argument was 
„aised on this contention at any stage of the’ 
case in the Courts below. Having regard to 
the position taken by the defendants in 
paras, Sand 9 of their written statement 
if is perhaps surprising that they did. not 
forcibly urge in the trial Court that their 
tenures could not be partially annulled, As 

already pointed out, their case in the first 
Oourt was. merely to the effect that’ ‘they 
were protected by reason of their niskar 
title. It would appear to be probable how- 
ever that the defendants did not raise this 
particular point in the first Court in view of 
the fact that the same learned Munsif had 
decided a similar point against them in 
a Connected case, namely Title Suit No, 14 
of 1934 which was- decided in the Court of 
Babu Sailendranath Chatterjee on J anu- 
ary 23, 1935. In that particular suit the- 
main contention of the defendants was to 
the effect- that the plaintiff could- not- 
legally annul the tenures which were the. 
subject-matter of. that spit inasmuch as 


these tenures were held by.. the defendants: 
under-the five touzies of the 24 Parganas ` 


Oollectorate to which reference has already 
been made.” When. this point was decided 
against them in the first Court they took 
the matter on appeal to the Court of the 
Subordinate. Judge and thénce to the High 
Qourt where they. obtained a decision in 
their favour in Second Appeal No. 797 of 
1936. Ashamoyee Basu v. Baranagore Jute 
Factory which was decided by M. O, 
Ghose and Bartley, JJ.,on March 31, 1938, 
‘The decision in that case is based on two 
previous decisions of this Gourt ix 
Sooharam Barma v. Doorga Charan Das 
(6), and in Mahamed Ghuran v, Basarat 
‘Ali,.55 Ind. Oas. 645 (7), Reference was 
made in the judgment to two other decisions 
-of this Court: ia Kamal Kumari v. Kiran 
Chandra Roy (8), and that in Preonath 


©” (6) 5O L J 264, 

(1) 55 Ind. Gas. 645; A IR 1920 Onl. 920. > 
(2 OWN 229... 3 ` 
iah? 
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As 
regards the two latter cases I agree with 
Ghose and Bartley, JJ.. in thinking that 
they have no application: in connection with 
this particular matter as the’ points decided 
in those cases did not relate to any. question 
in which it was sought to .annul.any part of 
a tenure held by the tenure-holders under 
several different touzies.” <“ entirely agree 
with the view which. has been taken.. by 
M...0. Ghose and Bartley, JJ.,to the éffect 
that, if the words of s. 37 of the Revenue 
Sale Law be given. 

“their natural meaning it is clear that the’ auction- 
purchaser is entitled to` eject all under-tenants who 
hold their land entirely within his estate’ but he 
is not entitled by this section to’ eject an under- 
tenant who holds an under-tenure partly ‘within his 
estate and. partly within other estates.” `.. 

‘Although the defendants did, not: rely on 
this point in the first Court; the ‘ciroums | 
stances in which they failed todo so were 
certainly peculiar, They. did however recite 
the point indirectly (Ground No, 7 of their 
memorandum of cross-objections). although : 
no occasion arose for the learned Additional 
District Judge to consider this ground. In 
the circumstances of the case I think that 
for the ends of justice the defendants should 
be allowed to take this ground at this stage. 
It follows therefore that although the 
plaintiff has, in my opinion, succeeded in 
discharging the onus which lies on her 
With reference to the Kha Schedule land, 
she nevertheless cannot succeed in obtains 
ing the relief which she seeks as she cannot 
obtain possession of any portion of the land 
in suit without ‘annulling the tenure. to 
which that land appertains: Turner Morrison 
& Co., Ltd. v. Monmohan Chowdhary (10), 
As the two tenures with which we are 
concerned are held by tbe defendants not 
only under the touzi purchased at a revenue 
sale by the predecessor-in-interest of the 
plaintiff but also under other touzies, these 
tenurés cannot be annulled in part and, 
therefore the plaintiff is not entitled to any ` 


_Telief by any way of ejectment. The appeal 


must therefore be. dismissed. The parties 

will bear their owa costs. Leave to appeal 

under s, 15 of the Letters Patent is refused, 
S. Appeal dismissed. . 


a 


10) 360 W N 29; 135 Ind, Oas. 765; AI R 1931 
314; 590 728; "581A 440; 540 L J 462; 63M L 
J 86; Ind. Rul, ( 1932) P O45 (È ©). ' 
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a PATNA HIGH COURT 
Appeal from Appellate Decree No, 217 
of 1939 
February 28, 1940 
FAZE ALI AND MEREDITH, JJ. 
Mst. DEORATI KUER —APPELLANT 
`. ‘persus 
DASARATH DUBEY AND ANOTJER— 
- >, a 3 °+ RESPONDENTS 
` Bihar ‘Tenancy Act (VIII of 1934), Sch. IIT, 
Art. 3—Applicability—-Stmple money decree against 
original tenant—Landlord getting dakhal dehani— 
Sutt by transferee for possession—Limitation ap- 
plicable—Landlord, if should take ‘possession as 
landlord as such. 

Where the decree obtained is only a money decree 
and in execution ofthe decree against the original 
tenant the landlord obtains dakhal dehani from the 
Court, the landlord, is auction-purchaser only of 
the right, title and interest of the original tenant 
whatever that might be and not of the holding or of 
the tenancy right of the transferee from the original 
tenant. Therefore, in dispossessing the transferee 
the dispossession is not really inthe capacity `of 
auction-purchaser of his interest, but merely upon 
the excuse of being an auction-purchaser. This is 
clearly a case where the special limitation under 
Art, 3, Sch. III, Bihar Ten. Act is applicable to a 
suit by the transferee for possession. 

Obiter.—-The special two years’ limitation as pro- 
vided by Art. 3, Sch. ITI, Bihar Tenancy Act, applies 
even where the landlord takes possession as suction- 
purohaser. That Article does not provide, even by 
implication, that- dispossession must be by the 
landlord. 

(Oase-law referred to.] 


_A.from a decision of- the Subordinate 
Judge of Arrah, dated December 2, 1938. 


`. Messrs. Hareshwar Prasad Sinha and 
Rajeswari Prasad, for the Appellant. 

© Mr. Rai Indra Behari Saran, for the Res» 
pondents. 


_ Meredith, J.—This case has been refer 
red to a Division Bench by a learned Judge 
sitting singly. The appeal is by the landlord, 
defendant No. lin the suit, and the only 
point that arises is one of limitation, namely; 
whether the suit is governed by the spe- 
cial rule of limitation under Art. 3, Sch. MI 
of the Bihar Ten. Act, which provides two 
years’ limitation from the date of dispose 
session in the case cf a suit to recover pos- 
session of land claimed by the plaintiff as a 
raiyat or an under-raiyat, or governed by, 
the general rule of limitation whereby 12 
era is provided under Art, 142 of the Lim. 
ct. 

The respondent brought a suit for- re- 
covery of possession of a sarahmoayan 
holding bearing Khata No, 311 in village 
Chorain in the Shahabad District. This 
holding orignally belonged to defendant 
No. 3 and the plaintiff purchased it-on 
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June 9, 1923. Later on the landlord (defene 
dant No. 1) brought a rent suit against 
defendant No. 3 (tbe original tenant) 
obtained .a decree, and in execution of 
that decree obtained dakhal dehani from 
the Court on September 12, 1929. The 
plaintif sued on the allegations that he 
was not a party in that suit, knew nothing 
about it and was not dispossessed by the 
dakhal dehani. In 1933 however, a crimi» 
nal case was brought against the plaintiff 
by defendant No. 2, a servant of defendant 
No. l, in which the plaintiff was convicted 
and his conviction was maintained by the 
High Court in revision on December 18, 
1933. Taking advantage of this decision 
the landlord dispossessed him on Decem- 
ber 30, 1933. 

The present suit was brought on Deceme 
ber 18, 1936. If two years’ limitation 
applies, it would be barred by limitation. 
If twelve years, it would not. 

The Courts below came to concurrent 
findings that the decree obtained by the 
appellant against defendant No. 3 was 
only a money decree that the plaintiff 
remained in possession after the delivery 
of possession by the Court and that he 
was only dispossessed, as alleged by him, 
after his conviction in thé criminal case. 
The learned Munsif held. that the case 
was governed by two years’ limitation 
under Art. 3, Sch. III and so the claim 
was barred by limitation. The learned 
Subordinate J udge was of opinion, however, 
that the case was governed by Art. 142 and 
twelve years’ limitation and so he decreed 
the suit. 

The basis for the decision of the learned 
Subordinate Judge was the Full Bench 
ruling of this Court in Gajadhar Rai v. 
Ram Charan Gope (1) where it was laid 
down that where a landlord in execution 
of a decree for arrears of rent puts the 
holding to sale, purchases it himself and 
obtains delivery of possession through 
Court, such dispossession of the tenant is 
not.a dispossession within the meaning of 
Art. 3, Seb. IH of the Ben, Ten. Act, 1885, 
The learned Subordinate Judge in holde 
ing that this decision was applicable 
to the case seems to have forgotten 
his own finding that the ouster was not 
under the decree but took place forcibly 
years later as a result of the ae 
t ig 
quite obvious that in the present case the 
dispossession was not through Court at all 


(1) 9 Pat. 788; 125 Ind. Cas, 565; 11 P L T197; A 
I R1930 Pat, 256; Ind. Rul. (1930) Pat, 533 (F B). 
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and the Full Bench ruling has no applica- 
tion. 

It is argued for the respondent that 
thougù dispossession may not have been 
through Court, still it was by the landlord, 
-not as such, but as auction-purchaser, and, 
that where the dispossession is by the 
“landlord, qia not landlord, but as auction» 

purchaser, the special two years’ limitation 
“does not apply. It is sought to make the 
Gajadhar Rai v. Ram Charan Gope (1). 
Full Bench case autbority for this pro- 
‘ position, but it is not such authority. 
It merely laid’ down that the special limis 
tation’ did not apply where both features 
were present, namely, dispossession through 
Court, and as auction-purchaser. The 
judgment in this Full Bench case was 
delivered by Kulwant Sahay, J., and what 
Kulwant Sahay, J's opinion on the point 
in question really was is to be found clearly 
expressed in Maha teo Rai v. Pargash Rat 
(2) in which case this learned Judge 
observed, no doubt by way of obiter. 

' “If in execution of the decree, only the right, title 
and interest of the judgment-debtor.was sought to 
be delivered to the purchaser and after taking pos- 
session of the holding which represented the right, 
title and interest of the judgmént-debtor, the pur- 


chaser subsequently dispossessed the plaintiff, then 
- in that case Art. 3 of Sch. IH .to the Ben. Ten, Act 


would have applied.” oe 
Ths point which has been raised was 


considered at length by the Calcutta High 
“Gourt-in a Letters Patent Appeal Satish 
Chandra Banerji- v. Hasemali Kazi (8) 
where it was held that the special two years’ 
limitation applied even where the lande 
lord took possession as auction-purchaser, 
and it was pointed out that Art, 3, Sch. III 
does not provide, even by implication, that 
dispossession must be by the landlord as 
such. The same view was taken by the 
Calentta High Court in Amirud-Din Sircar 
v. Nasaruddin Sarkar, 175 Ind. Cas, 697 (4) 
where the Court held that dispossession 
by the landlord as auction-purchaser comes 
under the provisions of the special law of 
limitation under Art. 3, Sch. HIE, Ben. Ten. 
Act. 

If I may say s0, these decisions appear 
to me to express the correct view. In any 
case, however; I think that the point does 
not really arise in the present cage, since 
the finding is that the decree obtained 
against the original tenant was only a 


@y8P L T 243; 97 Ind. Cas. 629; AIR1927 Pat. 
3 t 


3) 54.0 450; 103 Ind. Oas. 124; 31 O W N 634; AÏ 


R 1987 Oal. 488. ae Poe 
(4) 175-Ind. Oasi 697; A TR 1938-Cal. 276;10-R O 
815. -7 > Baek” e - regen : : 
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money decree and the tenancy continued, 
The landlord, therefore, was auction-pur- 
chaser only of the right,. title and interest 
of the original tenant (defendant No. 3), 
whatever tbat might have been, and not 
of the holding or of the tenancy right of 
the plaintiff. Therefore in dispossessing the 
plaintiff, the dispossession was not really 
in tke capacity of auction-purchaser of 
his interest, but merely upon the excuse of 
being an auctionspurchaser,: just as it was 
upon the excuse of having got the deci- 
sion of a Oriminal Coiirt in the landlords’ 
favour, © l 

In my opinion, this is clearly a case where 
the special limitation under Art. 3, Sch. IM, 
Bihar Ten. Act is applicable. I- would, 
therefore, allow the appeal and dismiss the 
suit with costs throughout, 


-Fazl All, J.—I agree. 
De Ty Appeal allawea. 


‘meeps RR panera 
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LAHORE HIGH COURT. 
Second ‘Appeal No. 567 of 1939 
November 11, 1939- - 


‘Baron, J. . | 
Malik NARAIN DAS —PLAINTIPP 
—APPBLLANT 


Versus 
DISTRIOT BOARD, JHANG— 
DEFENDANT — RBSPONDENT 
Master and servant -Illegal removal. from service 
of servant of District Board—~Jurisdtction of Civil 
Court to entertain suit for damages, 
The position ofan employee in the service of a 
local authority like the District Board is the same 
as that of a Govt. servant in this respect and the 
tenure of his service is ‘at the pleasure’ of that 
authority. Therefore, Civil Court has no jurisdiction 
to entertain a suit for damages onthe ground of 
illegal removal of a servant from service by 4 
District Board. 166 Ind. Oas. 516 (6), relied ‘on; 
175 Ind. Cas, 875 (7) and 148 Ind. Oas, 637 (9), dia- 
tinguished. . 


8. A. from a decree of the District Judge, 
J hang at Sargodha, dated January 30, 
1939. 
Mr. J. N. Aggarwal, for the Appel» 
ant, 
Messrs, Barkat Ali and Mahmud Ahmad 
Janjua, for the Respondent. as 


Judgment.—Plaintif Narain Das, who 
was an accountant in the service of the 
District Board, Jhang, sued in this case for 
recovery of Rs. 2,000 as damages on the 
ground that he. had been removed from 
service by the District Board. wantonly, 
illegally, and without any justification. The 
suit. was resisted by the District Board inter 


b- 


\ 
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jurisdiction to entertain such a suit. The 
Courts below, however, passed “a decree for 
Rs, 472-40 in favour of the plaintiff relying 


chiefly on a Division Bench roling of this 


Court reported in Girdhari Lal v. Secretary 
of State (1). That ruling follows inter alia 
Satish Chandra v. Secretary of State (2) and 
Bimalacharan v. Trustees for the Indian 
Museum (3) and J. R. Baroni v. Secretary of 
State (4); in preference to R. T. Rangachart 
v. Secretary of State (5). These rulings were, 
however, recently considered by their Lord- 
ships of.the Privy Council in R, Venkata Rao 
v, Secretary of State (6). and the view taken 


by the Madras High-Oourt in R. T, Ranga- ` 


chari vy, Secretary of State (5), was approved. 


In tLe circumstances, the present case must - 


be decided in the light of tke principles 
Jaid down by their L:rdships in R. Venkata 
Rao v. Secretary of State (v). The facts of 
that case were similar to those of the pre- 
sent case except that the plaintiff in that 
case was a Govt. servant while the 
plaintiff in the present case is an employee 
of a District Board. It seems, however, 
well-estalished that the position of an 


employee in the service of a local authority. 


like the District Board is the same as that 
of a Govt. servant in this respect and the: 


tenure of hié service is ‘at thé pleasure’ of, 


that authority; vide Aiyangar’s Law of 


Municipal:-Corporaticns in British India,. 


p. 124, and-the rulings referred’ to therein: 
This view is accepted even in Prabhu Lal: 
Upadhya v. District Board, Agra (7),-on 
which the learned Counsel for the plaintiff 


relied. The only other point of distinction © 


to which the learned Counsel for the plain-, 
tiff has invited my attention is that in the 
present case the conditions of service of 
the plaintiff were governed by rules framed 
by the Local Govt. under the Punjab Dise 
trict Boards Act. Inthe case before their 


(1) A IR 1937 Lah, 226; 159 Ind. Oas. 1103; 39P 
L R 514; 8RL 473, | 
Ko 54 O 44; 101 Ind. Cas. 581; AIR 1927 Oal, 


(3). 57 O 231; 125 Ind. Oas, 647; A I R1930 Oal, 
404; Ind Rul. (1930) Oal. 567. 

4) 8 R 215; 120 Ind. Oas. 69; A I R 1929 Rang. 
207; Ind, Rul, (1930) Rang. 55, 

(5) 57 M 857; 154 Ind. Oas. 884; A I R 1934 Mad. 
516; 67 M L J 123; 40 LW 146;7 RMò3)5. 

(6) I L R (1937) Mad, 532; 168 Ind. Oas, 516; 1937 
O LR 49; 1937 A LR 91; 1937 O W N 116;9 R 
P O 148; 3BR 241; AIR 1937 PO 31; (1937) M 
W N 103; 18 P L T 132; 45 LW 146; (1937, A 
LJ 213; 41 O W N 654; 64 1A 55; (1937) IML 4 
529; 39 Bom. L R 699 (P O) 

(7) I L R (1938) All,.252; 175 Ind. Oas. 875; AIR 
ei All, 276; 1938 A L J 351; 1938 AL R 505; l1 R 
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Lordships of the Privy Council, the condi- 
tions of service were governed by classifica- 
tion rules framed under the Govt, of India 
Act, ButI am unable to see that this 
would make any material difference, Section 
96-B, Govt, of India Act of 1919, which was 
considered by their Lordships of the Privy 
Council in R. Venkata Rao v. Secretary of 
State (6), laid down that the tenure of a 
civil servant will be at the pleasure of the 
Crown but subject to the provisions of 
the Govt, of India Act and the rules there- 
under. = . i . 
Although .the rules were framed under 
the Act their Lordships held that the terms 
of the section only amounted to a ‘solemn 
assurance’ that the service, though at the 
pleasure of the Crown, will wot be subject 
to capricicus or arbitrary action, and will 
be regulated by rule, and did not import 
any special kind of employment with an 
added contractual term that the rules must 
be observed. In the present instance, s, 27, 
District Boards Act, which relates to employ- 
ment of officers and servants does not say 
that the servants of the District Board will 
hold their offices at the pleasure of the 
local authority but that is the usual condi- 
tion of‘the tenure of service-of a local authce 
rity as pointed out above. Unlike s: 6-B. 
Govt, of India Act, 1919, s, 27, Punjab Dise 
trict Boards Act, does not even say that the 
tenure of service will be subject.to the rules 
framed under the District Boards Act. 
Section 55 of.that Act s, 55 of that Act, em- 
powers the Local Govt, to frame rules as 
regards the employment, payment, suspan- 
sion and removal of officers and servants 
employed under s. 27 and the plaintiff's 
contention in the present case was that 
these rules had not been complied with. I 
am unable to see how the position of the 
plaintiff in this case can be said to be in 
any way better than that of the plaintiff in 
the case before their Lordships of the 
Privy Council in R. Venkata Rao v. Secre- 
tary of State (6). i 


The learned Counsel. for the plaintiff 
referred to Prabhu Lal Upadhya v. District 
Board, Agra (7), bat the facts of that case 
are distinguishable inasmuch as it was 
found in that case that the statutory 
provisions of s. 71, United Provinces Dis- 
trict Boards Act, had not been complied 
with, The case thus came within the excep- 
tional class of cases to which the rule jaid 
down in Gould v. Stuart (8), applies accor- 


(8) (1896) A .0575;65 LJ PO 875L T 
110. 
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ding to the view taken by their Lordships ` 105 Ind, Cas. 576 (2) and 48 Ind. Cas. 796 (3);reliad `. 
of the Privy Oduncil in R. Venkata Rao-v. On. hee tat Cae AE pee TAT Tad Cate oeen lhe 

explained. 
Secretary of ‘State (6). In Gould v. Stuart “Jt isa well-known principle that where a-statuté 
(8), the conditions of service were enacted createsa duty or imposes a liability, and prescribes a 
in the body of the New South Wales Civil specific remedy in case of neglect to perform the duty -. 


j . or discharge the liability, no remedy can be taken” 
Service Act. It was therefore held that but the particular remedy prescribed by the statute... . 


these were Inconsistent with imporing into ‘The Legislature intended that the sole remedy ope : 
the contract of service the term that the to hore Ti uA aggrieved by a decision of arder 
Crown may put an end to it at its pleasure. Passed by an. Officer o ustoms under the Sea 
Clifford B. Reilly v. Emperor (9), on which Customs Act, ‘should be the appeal to the hiet, 
he | ac 1 for th laintiff relied Customs Authority provided by s. 188. The order, 
the learned Counsel Jor the plaintiff relled passed by the Governor-General in Council under 
was also a case of a different type and was g.-191 of the Act can in no case, be questioned in thë- 


decided on its special facts, I must, there: Oivil .Courts, except possibly orders which, while - 


5 : : : -3 . purporting to be made under it. are clearly outside’. 
fore, hold that the present case is governed k Aa arer by he Goranon General tm Connell: 


by ‘the rule laid down by their Lordships enhancing penalty would possibly be such an order. 
of the Privy Oouncil in R. Venkata Rao v. Generally speaking, ‘however, :what the séction ‘con-'~ 
Secretary of State (6), and that a Civil. templates are revisional orders of an executive.” 

han no: iusisdiatio '. z character. a. AES E ie 
Court-has ‘no jurisdiction to entertain the Messrs. P. B. Mukherjee:and R. Guha, 


suit. : for the Plaintiff... 


I accordingly dismiss the appeal of the i See ae oe 
plaintiff and accepting the appeal of the , Pe Advocate-Oeneral and:Mr..S. R. Das, 


defendant District Board dismiss the plain- 10" the Secretary -cf State: > < ~ -~ 
tiff's suit. In view of all the circumstances Judgment.—This' suit has been set” 
I leave the parties to bear their costs down for the trial cf the issue whether.this 
_ throughout, A ` Court has jurisdiction to entertain it. ‘The - 
Bs E Appeal dismissed. following are the facts: In December’ 
(9) A i R1934 P O 60; 148 Ind, Cas, 637; 39L W. ‘1984 two consignments of goods arrived in - 
287; ee P -O 129; (1934) A LJ 355; 66 M L J ` Oalcutta by sea pers. s. Hosang for the: 


639 (P O Doe d plaintif. A person named Achan was the’ 
T 7 K - . plaintifi’s- authorized clearing agent.- One’ 
an as Sa . Consignment consisted of 66 packages, and ' 


oe ee a . Iwill call it the “A” consigoment, the other 
pi wine _. ..» consignment ‘consisted -of 35 -packages and: 
er eee “ ‘ST will all it the “B” consignment: ‘There: 


ale ok 
f 


C wasa” bill of entry in respect of the 
eee "A" consignment which showed that ‘the 
THIN YEN—Priy ‘a packages bore no marks; it also showed 


that there were no silk goods among the. 


a E versus Do eg 
contents. On December 14, 1934 seven 
SEORETARY Ds Sida D ANOTHAR— packages were seized by the Customs 


ernment of India Act, 1935, (25 & 26 Geo. y, House Authorities of which one was sube- 


Ch. 42), 8. 226 (1) —Conjiscation of goods by Customs 5° quently released. As regards the remain- | 
Authorities under s. 167 (36), Sea Customs Act (VIII ing’ six the Oustoms House - Authorities - 
of 1878)—Sutt by owner for declaration that order assert that they were seized in the public 


was illegal Jurisdiction of High Court to entertain : i ; 
it on original side—Sea Custome Act (VIIT of 1878), P S the Cosme EN pa 
ss. 188,191—Decision of Chief Customs Authority, ‘2° Piaintiis agent had caused them to be . 
modified by Governor-General in Council under 3.191 removed, ‘The plaintiff's case is that they 
—If can be questioned in Civil Court. - + were still within the precincts of-the Customs 


Where the goods of the plaintiff have been confis-. iti ination l 
dated oy the DnA Authorities m (36), House, awaiting examination. When the 


Sea Customs Act on the ground that the plaintif Packages were examined they were found to 
removed them with the intention of defrauding the Contain dutiable silk goods of considerable 
revenue, after they had been landed and before they- value. The packages were admittedly part of 


had been passed through the Oustoms House, and the uY i ; 
plaintiff brings a suit for a declaration that the order the “B: consignment, and the Oustoms House 


of confiscation was illegal with a prayer for return of Authorities suggest that what the plaintif’s-- 
the goods, or for a decree for their value, the Original agent was-doing was attempting: ‘to. remove 
Sideof the High Court has no jurisdiction to enter- them withont paying duty, under cover 


tain such a suit. The Court.cannot examine the. : : Spi» 
circumstances to see if the action of the Authorities of the bill of entry relating to tke “B’ - 


was lawful, because, no irregularity of procedure COBSignment, the contents of which -were- 
. and no error inthe conclusions arrived at can per: se.. Either not dutiable-at all; or only dutiable.to - 
exclude the application of the Govt. of India Act.. a trifling extent, 8 a oe 


* 
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Subsequently the plaintif received a 
notice to show cause why the goods in the 
packages- which had been seized should 
not be confiscated and a penalty imposed 
on him under s. 167 (37) (c) and (3c), 
Sea Oustoms Act,’ 38/8, An enquiry 
followed, and on Jaly 11, 1935 the second 
defendant in his capacity as Collector of 
Customs ‘passed an order for -confiscaticn 
of the goods under s: 167 (37) of the Act 
subject to a redemption penalty of Rs. 3,5C0, 
and imposed a penalty of Rs. 4,000 under 
s.. 167 (38). Section 167 creates certain 
offences .against the Act, and provides 
maximum punishments for committing 
them. Under item No. (37) (c) of the 
Schedule, if it be found, when any gocds 
are entered.at, or brought to be passed 
through, a Customs House, either for im- 


portation or exportation, that the contents 


of such packages havé been misstated in 
regard to Bort, quality, quantity, or value, 
such packages together with the whole of 
the goods contained ‘therein shall be liable 
to confiscation. Under item No. 38, if when- 
any goods are passed by tale or by package, 
any omission or misdescription. thereof 
tending to injure the revenue be discovered, 
the person guilty of such omissicn or 
misdescripticn shall -be liable to a penalty 
not excéeding ten times the amount of 
the duty which might have been lost. It 
Is not, disputed that the order was one 
which under-s: 182 of the Act the Collector 
of Customs had power to make. That 
section is a part of Chap. XVII of the 
Act, which is headed “Procedure relating 
to offences, appeals ete." Section 188, which 
is part of the same Chapter, gives a right 
of appeal to the Ohief Customs Authority 
to. any person deeming himself aggrieved: 
by any decision or order passed by an 
Officer of Customs under the Act. The 
plaintiff appealed under ‘this section to 
the Central Board of Revenue, but on 
October 2, 1935 the Board dismissed the 
appeal, . is eg arg , 
- With regard tothese orders the plaintiff 
Btates that they were altogether void, ine 
Valid, -illegal and. inoperative, and: not 
binding on him. ‘No offence under s. 167. 
(37) or (38), Sea Customs Act. had been 
committed, Alternatively no offence under 
such sections or either of them had. been 
committed by the plaintiff.. Prior to the 
passing of the Uollector’s order the plaintiff 
had not been .charged with any offence 
under: either of such sections, nor had he 
been called upon to meet or answer any 
such charges. Further there was no, or 
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alternatively no proper, adjudication arrived 
atin manner provided by the Sea Custome 
Act ; andthe proceedings were not conducted 
in sccordance with the principles of natural 
justice. Under s. 191 of the Act the 
Governor-General in Council may, on the 
application of any person aggrieved by 


-any decision or order passed under the Act 


by an Officer of Customs or Chief Customs 
Authority, and from which no appeal lies, 


‘revise or modify such decision or order. 


The plaintiff petitioned the Governor-General 
in Council under this section, and on March 
2, 1936 the Governor-General’ in Oouncil 
modified the Oollector’s decision by setting 
aside the penalty, although he upheld the 
order for confiscation, The Governore 
General’s order stated that he was satisfied 
that the goods were removed from the 
Customs House with the intention cf 
defrauding the revenue. He was of opinion 
however that the facts did not fall under 
item No. 37 or 38 of s. 167, and that the 
imposition of a penalty under Item No, 38 
was therefore not justified. In upholding 
the order for confiscation he stated that 
it should have been passed unders. 167 (36), 
which provided that if after any goods 
have been landed, and before they have 
been passed through the Customs House, 
the owner removes them.or attempts to 
remove them, with the intention of defraud- 
ing the revenue, such goods shall be liable 
to confiscation. l , 


The plaintif challenges the legality of 
this order, and he states that no offence 
under s. 16/ (36) had been committed, 
that he had never been charged under 
s, 167 (36), nor had he been called upon to 
meet or answer any such charge. Further 
there’ was no, or alternatively no proper, 
adjudication arrived at in the manner 
provided by the Sea Oustoms Act, and 
the prcceedings were contrary to the 
principles of natural justice. A declaration 
that the orders for confiscation were illegal 
is asked for, and there are also prayers 


.for return of the goods, or far a decree for 


their value. The issues whichI have now 
to try are raised by paras. 4 and 10 of 
the written statement of the Secretary. of 


State: 

“Paragraph 4.—The decision of the Ohief Oustoms 
Authority as modified by the QCovernor-General in 
Oouncil is final and binding upon the plaintiff and is 
not liable to be challenged or impugned by any suit 
or proceedings. 

Paragraph 10.—This Court has not and cannot 
exercise any original jurisdiction in respect of the 
subject-matter ofthe suit inasmuch as the same con- 
cerne the revenue or the collection thereof." 
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I will first deal with the issue raised by 
para. 10. The history of the law on, this 
point begins with the practical difficulties 
occasioned by the fact that the Supreme 
Court claimed to exercise jurisdiction in 
respect of acts done by the servants of the 
East India Company in collecting the, re- 
venues of Bengal, to which the Company 
was entitled: by virtue of the grant of the 
“Diwani. As its Preamble indicates 21 
Geo. III Cap. 70 was passed by Parliament 
for the purpose of preventing the interfer- 
ence of the Supreme Court in revenue 
matters, s. 8 of that Statute provides that 
the ` Court shall not have. or exercise any 
jurisdiction in any matter concerning the 
revenue, or concerning any act or acts 
ordered or done in the collection thereof, 
according to the uage and practice of the 
country, or the Regulations of the Governor- 
General-in-Council. Parliament has since 
seen fit to impose similar limitations upon 
the jurisdiction of the Original Side of the 
High Oourts. - l E 

It is true that there was. no such provis 
sion in the High Courts Act, 1861, 24 & 
25 Vict. c. 104, nor in the Letters Patent 
issued under it. Indeed, it appears from 
para..17 of the Secretary of State’s des- 
patch of May 14, 1862, thet he. consider- 
ed that the’ restrictions on the jurisdiction 
of the Supreme Court enacted by 21 Geo. III, 
Oap:'70, did not apply to the High Courts 
established bý Letters Patent under the Act 
of 1861. or 
Sea Customs v. Chithambaram (1) a majority 
of the Court held that a similar- restriction 
contained in the Charter of 1800 establish- 
ing the Supreme Court of Madras did not 
operate to exclude Long nese = evenue 
\icers for acts done ultra wires, - 
the juriediction. of the Madras High Court, 
This question is, however, . academic in 
view of s. 106 (2), Govt. of India Act, 1916, 
and s. 226 (1), Govt. of India Act, 


These sub-sections run as follows: 
“106 (2). The High Courts have not and may not 
exercise any original jurisdiction in any matter con- 


jw + 


cerning the revenue, or concerning any act orderéd or 


done in the collection thereof according tothe usage. 


and practice of the country or the law for the time 
being in force. ` : 
06 (1). Until otherwise provided by Act of the 
appropriate Legislature, no High Court shall have any 
original jurisdiction in any matter concerning the 
reyenue, or concerning any act ordered or done in 
the collection thereof according to the usage and 
practice of the country or the law for the time being 
in force.” ` T 

"Jt -is admitted that for the purposes of 


the present case the subsections may be 


ES 1 M89 FB). 
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regarded as identical. As the Advocate- 
General points out, there is direct author- 
ity on the matter in Madras: see Govine , 
darajulu Naidu v, Secretary of State (2). - 
Ia that case certain goods belonging to the. 
plaintif were seized by the Customs 
Authorities, and the Collector of Customs 
ordered confiscation and sale of: the goods 
on the ground that they had been smuggled: 
into British India and had not. paid duty. 


‘After an unsuccessful appeal tothe Governor 


in Council the plaintiff sued the Secretary.. 
of State on the ground that what.was done 
amounted toa wrongful conversion of the 
goods. Though the orders complained of 
Were not made under the Sea Customs Act 
tte principles were the same as those . 
applicable in the present case. Coutts, 
Trotter, ©. J.,and Beasley, J., both held 
that s. 106 (2), Govt. of India Act, 1915, 
was a bar to the suit on the Original Side 
of the Madras High-Court. Coutts-Trotter 
O. J., said: - 

“ Finally the point is taken on behalf of the Secre- 
tary of State that this is a matter affecting the 
revenue and that s. 106 (2), Govt. of India Act, covers 
the matter. On that-subject,I have nothing to add 
to what I said in my own considered judgment which 
is reported in Best and Co, Ltd. v. Collector of 
Madras (3) where I had to conéider all the decisions 
affecting this matter and came tothe conclusion that, 
however antiquated the section is and however use- 
less to present conditions, so long as it was allowed 
to stand in the statute book it must be given effect to 
and the effect is this, that in matters affecting the 
revenue the Original Side of this Court and that side 
alone is debarred from interfering in revenue matters: 


. The section came to birth, nearly hundred years ago, 


when ‘there’ was. a conflict of Jurisdiction between 
the Sudder Oourts and the High Courts. That conflict 
has utterly vanished and there is no justification 
whatever for preserving this antiquated fossil on the 
statute book ; but there it is, and so long as it is there 
we have to abide by it. Iam quite clear that this 
is a matter affecting .the collection of revenue though 
it be inthe nature of a penalty and that therefore 
this Court had no jurisdiction to entertain the suit 
on that ground.” 

Beasley, J's view was as follows: 3 

“It is contended by the defendant that this isa 
matter concerning the revenue or concerning an act 
done in the collection thereof:and it is not out of 
place in this connection to mention what is done with 
goods seized and confiscated. They are sold and the 
proceeds go tothe Customs, Part of the revenue of 
the country is derived from the Oustoms and the 
collection of the Customs is a collection of part of the 
revenue of the country and I am prepared to hold 
that the sale of seized and confiscated goods and the 
taking by the Customs Authorities of those proceeds 
isthe collection of Customs and therefore of revenue, 
Itis admitted by Mr. Narasimha Ayyar that penalties 
inthe shape of double or treble imposed on smuggled 
goods would be revenue. Yet he contends that. the 


(2) 50 M 449: 105 Ind. Cas, 576; A IR 1927 Mad, 
689; 53 M LJ 355; 39 M L T 304; 26 L W 558, 

2 35 M LJ 23; 48 Ind, Cas, 790; AIR 1919 Mad: 
719, D 3 
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money derived from the sale of seizéd or confiscated: 
goods is not. Il cannot: myself see any distinction 
whatever. Imay conjecture that’ one of the -objects 
of the aale is to recoup the customs. for the unpaid 
duty which, had it been paid, ‘would have been 
revenue, But there is another obvious reason for 
this penalty and it is this: persons who bring duti- 
able goods into the country are required to declare 
their possession of them and to pay the proper duty 
Which is then collected from them and becomes part 
ofthe revenue of the country. That is clearly the 
collection of revenue, If, however, persons smuggle 
dutiable goods intothe country they prevent the 
collection of the duties and so the revenue. The 
object of the seizure and confiscation is two-fold, to 
punish, the offender and to deter othersfrom preventing 
or hindering the collection of revenue ; and it seems to 
me impossible to hold that the seizure and confisca- 
tion of smuggled goods is notan act ordered or done 
in the collection of revenue, as it is obviously designed. 
to facilitate the collection of Customs and therefore 
the revenue. 

. The decision in Alcock, Ashdown and Company, 
Eid. v. Chief Revenue Authority of Bombay (4), has in 
my opinion no application tothis case. That case 
dealt with a mandamus to the Income-tax Officer to 
make an assessment and wasa matter which was 
merely a preliminsry towards the assessment of the 
assessee, The acts complained of in this case were 
not in any sense preliminary butin my view directly 
related to the collection of Oustom. I may add that 
the question ag to whether ornot s. 108 (2), Govt. of 
India Act, does prohibit the exercise by this 
Court of its original jurisdiction in revenue matters’ 
has been decided by the learned Ohief Justice in: 
Bast & Co. Ltd. v. Collector of Madras (3) and he there 
decided that the section was an express prohibition 
agsinst theexercise of such powers. I need not say’ 
more than that lentirely agree with his judgment and. 
with the reasons he gave therein.” 
- Mr. Mukherjee, who has argued the plain- 
tiff’s case witt great ability, has drawn my. 
attention to: two decisions of the Privy 
Council, Ford Motor:Co. of India Lid. v. 
Secretary of- Siate (5) and Vacuum Oil Co.: 
v- Secretary of State (6). Both. suits were 
instituted on tne Original Side of the High. 
Oourt: of Bombay, and in both of them the 
plaintifis sued to recover. duty said to. be 
overpaid, In Vaeuum Oil Co. v, Secretary: 
of State (6) the trial Judge made a decree 
in‘ the plaintiff's favour which was reversed. 
on appeal. .The. Judicial Committee how- 
ever -set aside the decree of the Appellate 
Court: . dismissing the suit, and .restored the: 
decree . passed .by the trial Judge, ` In Ford: 


“(4) 47 B 742; 75 Ind. Oas. 392; ‘A I'R 1923 P O 138; 
50 I A 227; 21 A L J- 689; 25-Bom.-Iu R 920; (1923) M: 
W.N557;33 ML T 267; 45 M LJ :592;.18'L W 918; 
39.0 L J 302; 28 OW N 763 (P O). , 

(5) 65 I A 32; 172 Ind, Oae. 771; A IR 1938 P O 15;42 
O-W N 257 (258); 32'S L R264; I L R -(1938) Bom 249; | 
1938 O L R 76; 1938) A L J 87;4B R 287; 10-RPG- 
175; 1938 O W N 188; 47 L W 203; (1938) M W N 134; 
1938 A L R 110; (1938) 1 M L J 161; 40 Bom, L R 269: 


€6 O l J 466 (P O). : 


(6)59 I*A 258; 137 Ind, Cas. 535; A IR 1932P O ' 
168; 56 B 313;: Ind. Rul. (1932) PU; 203: 34 Bom, L R 


z 1057; 55 U L J 520; 36 O W N.854; 36 L W 156;.63.M L , 


J 437 (P ©), 
1287—69 & 70 
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Motor Co. of India Ltd. v. Secretary of 
State (5) the Judicial Oommitte tpheld 
the decree of the Appellate Gourt dismiss» 
ing the plaintiff's suit. Both cases turned 
on the construction of s. 30, Sea Customs 
Act. Mr; Mukherjee argues very pertinent- 
ly that it was never suggested that either 
suit was incompetent, and that from the 
fact that‘in one of them the decree obtained 
by the plaintiff was restored, it follows 
that the Judicial Committee must have 
considered that the Original Side of the 
Bombay High Oourt had jurisdiction to try 
it. The Advocate-General had not attempt- 
ed to argue that these two suits were not 
“matters concerning the revenue,” but he 
says that as the point was not raised, 
Govt. must be taken in each case to have 
deliberately waived it with a view to cbtain- 
ing an authoritative and final decision on 
the question of construction. In the report 
of the Ford Motor Company's case in Ford 
Motor Co, of India Lid. v. Secretary of State 
(5) it is stated at p. 258 that it was agreed 
that the defendant would waive “certain 
technicalities” with: a view to a speedy 
decision’ of the case. Whether one of them 
was, the question of jurisdiction [ have no 
means of saying. It must be borne in mind 
however that cages are: only authorities for 
what is actually decided; and not for pro 
positions which appear to follow logically 
therefrom. I feel I cannot from the fact 
that the Privy Council -restored & decree 
made on the Original Side of High Couri of 
Bombay drew an inference that it thereby 
decided that the suit was competent, when 
the quéstion of jurisdiciion was not in issue; 

“Mr; Mukherjee-next submits that this is 
not a matter concerning the revenue but 
rather concerning an act ordered or done in 
the collection thereof, a submission which 
I am disposed to accept. He then: argues 
that the jurisdiction of the Oourt is only 
ousted if such an act be ordered or done 
according to the usage and practice of the 
country on the land for tne time being in 
force: Therefore he says that the Oourt 
must examine the circumstances to see if 
the action of the authorities was lawful, 
because, if it was not lawful the section 
does nut protect it, A similar argument was 
unsuccessfully urged in Best & Co. Ltd. v. 
Collector of Madras (3), a case in which 
the plaiutifis sued for adeclaration that an 
agreemant: made between the parties with 
reference i0 the. liability of the. plaintifis 
for--income-tax was binding- on the cefen- 
dant. The defendant repudiated the agree- 
ment becauf~s he took the view that in 
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Consequence of subsequent legislation it 
was no longer effective. Coutts-Trotter, J., 
held that s. 106 (2), Govt. of India Act, 
1915, was a bar to the suit. In dealing 
with the argument now advanced the Court 
observed at p. 26*: 

“Mr. Grant took the further point that the fetter in 
my jurisdiction was only with regard to ‘acts ordered 
or done in the collection of the revenue according to 
usage and practice of the country or the law for the 
time being in force, andhe says, ‘If you go into the 
facts, on the merits you will find that my contention 
ia wei] founded, that this was an illegal repudiation 
of the agreement.’ That contention, I think, . was 
disposed of as jong ago as 1848 in a judgment of their 
Lordships of the Privy Council in Spooner v. Juddow 
(7). In that case the Court put a construction on a 
Cee statute of this kind which, so far as I 

ow, has never been departed from, and it is put in 
much clearer words than I can put it, by Lord 
Oampbell in giving their Lordships’ opinion at 
p. 3797 of the report. What he saysis this, “The 
point therefore is whether the exception of jurisdic- 
tion only arises where the defendants have acted 
contrary, and the Regulations ofthe Governor and 
Council. Butupon this supposition the proviso is 
wholly nugatory : forif the Supreme Court is to 


enquire whether the defendants in this matter con- 


cerning the public revenue were right in the demand 
made, and to decide in their favour only if they acted 
in entire conformity tothe Regulations of the Gover- 
nor and Council of Bombay, they would equally be 
entitled to succeed, if the statute andthe charters 
contained no exception or proviso for their protec- 
tion, Our books actually swarm with decisions 
putting a contrary construction upon such enact- 
ments, and there can be no rulemore firmly estab- 
lished, than that if parties bona fide and not 
absurdly believe that they are acting in pursuance 
of statutes, and according tolaw, they are entitled 
to the special protection which the Legislature in- 
tended for them, although they have done an illegal 
act.’ It is not suggested in this casethat the Collec- 
‘tor of Madras or the Seoretary of State acted mala 
Jide or purported to seek the protection of the statute 
with the full knowledge that all that was being done 
was to commit a mere act of aggression. Whether 
they were right or wrong, they thought clearly and 
honestly that they were taking advantage of the pro- 
Visions which the statute allowed them to take 
advantage of, in terminating this agreement, I am 
therefore compelled to hold that this Oourt had no 
jurisdiction to entertain this suit.” 

I think similar observations are applic- 
able. to the case before me. None of the 
‘Very Vague statements in the plaint amounts 
.to an averment that the Collector of Ous- 
toms’ directed the confiscation of the goods 
mala fide, or in the exercise of powers 
conferred on him by Sea Customs Act in 
the circumstances io which he knew the 
provisions of the Act were not applicable. 
In my opinion, no irregularity of procedure, 
and noerrorin the conclusions arrived at 
can per se exclude the application of the 
Govt. of India Act. I accordingly accept 


(7) 4 MI A353; 6 Moo, P O 257; 1 Sar. 363 (P 0). 
*Pago of 35 M. L. R.—[Ea.] 
{Page of 4M. LA—[Hd] "> .-- + 
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the reasoning in the Madras decisions to 
which I have referred, and I hold that ‘this 
is a suit which the Original Side of this 
Court has no jurisdiction to entertain. = « 

The issue -raised by para. 4 of. the 
written statement must also, in my opinion, 
be decided in the defendants’ favour. It is 
a well-known principle that where a statute 
creates a duty or imposes a liability, and 
prescribes a specific remedy in case: of 
neglect to perform the duty or discharge 
the liability, no remedy can be taken but 
the particular remedy. prescribed by. the 
statute. Lord Esher observed in The Queen 
v. Essex County Court Judge (8) at p. 707, 
“where the Legislature has passed a new 
statute giving a new remedy that remedy 
is the only one which can be pursued.” In 
my view the Legislature intended that the 
sole remedy open. to those’ who were 
aggrieved by a decision or order passed 
by an Officer of Customs under- the Sea 
Customs Act should be the appeal to ‘the 
Chief Customs Authority provided by s._188. 
The matter is, I think, placed beyond doubt 


by -the concluding words. of the section— . 


“Every order passed -in appeal under this 
section ghall subject tothe power of revi- 
sion conferred bys. 191 be final,’ I have 
been. referred to-a decision of Gentle,-J. of 
the Madras High Ccuri reported in one: of 
the unauthorized series of reports, in which 
he takes this view. of the effect of .s, :188, 
and I find myself in entire agreement with 
him. It would be contrary to all principle 
to. prmit the plaintiff after unsuccessfully 
agitaling his grievances before. the 


statutory appellate authority then to seek the. 


assistance of the Court. Ihave had before 
me an admitted briefofthe documents in 
the case. A perusal of it produces a Cone 
Viction in my mind that at every stage the 
representations: of the plaintiff received 
careful consideration, -and that the conclu- 
sions of the Collector and of the Central 
Board of Revenue were arrived at in 
good faith. What is however more important 
is that learned Counsel for the plaintiff was 
constrained to admit that, although he was 
prepared to criticize the conduct of the 
proceedings before the Oollector, he could 


. not point to anything improper or unjudi- 


cial in the manner in which the Board 
exercised the jurisdiction conferred on it by 
8. 188. . ue 


The order passed by the. Governor. 


General in Council under s. 191 of the Act 
can be briefly dealt with. LIincline to the 


(8) (1887) 18 Q B D 704707); 56 L J Q B 315367 LT 


643; 35 W R 511; 51d P 549.--. 
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view that orders made under this section 
can, in no case, be questioned ‘in the Civil 
Courts, except possibly orders which while 
purporting to be made under it are clearly 
outside it.: An order by the. Governor 
General in Council enhancing penalty would 
in my opinion, possibly be such an order. 
Generally speaking however what the sece 
tion cohtemplates are’ revisional orders of 
an executive character. It should be pointe 
ed-out that the order of confiscation is the 
order of the Collector and not the order of 
the Governor-General in Council. It is true 
that in upholding it the revising authority 


expressed. the opinion that it should have 


3 


beén mad2tnder s. 167 (36) and not under 
8. 167 (37). This observation hag enabled 
the plaintiff to argue that his goods have 
been’ confiscated’ in respect of’ an offence 
with which he was never charged. Although 
it is. true that the original notice to show 
causes only referred to s. 167 (37) and 
s. 167 (35), an examination of the récord 
of the proceedings shows that his grievance 
in this respect is illusory, On “October 11, 
1935 a lengthy memorial was submitted to 
the Finance Department of. the Govt. of 
India on the plaintiff's behalf in support of 
his application under s. 191. The firat fifteen 


paragraphs of the memorial dealt with the 


facts, 


‘Two paragraphs follow which contain 
submissions as to thelaw applicable if the 


_révising authority is in agreement with the- 
- Board of Revenue on the facts, ‘These sub- 


missions are tothe effect ihat. the offence 
shown, if the facts are held to be established, 
is; one under s. 167 (36). To quote the 
memorial “Further if s. 167 (36) does not 


fit the case under enquiry like a glove, 
what case will fit it?’ It is ridiculous for- 


the plaintiff to complain that the.Governor-. 


General in Council accepted his submission. 


of law and accordingly set. aside the penalty 
imposed by the Oollector.. T hold that -this 
suit must be dismissed with costs, because, 


the Oourt lacks jurisdiction to entertain it: 
for. the reasons set. out in paras. 4 and 10. 


of-the witten statement of the Secretary 
of State. a ee oe 


“a 


Be ‘Suit dismissed. 
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SRI SADAITAN PANDE AND ofages— 
DaFsnpaNnts—Rrsponpents 
U. P. Eneumbered Estates Act (XXV of 1934), s. 9 
(5) as amended by Act XI of 1939—Creditor wanting 
to recover proportion of debt due to him by joint 


enor who had not applied under the Act—Proce- 
ure. 

Under the amended U. P. Encum. Estates Act, 
the creditor wanting to recover the proportion of 
the debt due to him by the debtor who had not 
applied under the provisions of the Encum, Estates 
Act, must wait until the amount due by the joint 
debtor who had not made an application under the 
Encum. Estates Act has been determined by the 
Special Judges. Thereafter he may apply to the 
Civil Court for a decree for that amount against 
ie debtor. He cannot institute a separate suit for 

at. ; 


F. A. from the decision of the Civil Judge, 
Mirzapur, dated August 25, 1937. 


Order of Reference to a Full Bench. 


Iqbal Ahmad and Bajpai, JJ.—This 
is a plaintiff's appeal arising out of a suit 
for the recovery of a sum of Rs, 22,645 odd 
on the basis of a sarkhat dated June. 
17, 1934, executed by three brothers named 
Pandit Sri Sadaitan Pande, Srish Chandra. 
Pande and Sri Kar Pandein favour of the 
plaintiff firm Thakuri Sao and Purshottam: 
Das, The plaintiffs firm carried on business: 
in Sarguja'in the Central Provinces and 
the three brothers named above carried on 
the business of commission egents in the 
district of Mirzapur., It is common ground 
that there were dealings between the parties 
and it is alleged bs the plaintiff that on the 
settlement of accounts on June 17, 1934: 
a sum of Rs. 67,936 was found due to tha 
plaintiff firm from the three brothers and 
that with respect to this amount a sarkhat 
was executed in favour of the plaintiff firm. 


‘Phe - suit’ giving rise to the present appeal 


was directed: only against. Sri Sadaitan 
Pande and was for the recovery of one-third 
of the-amount alleged to be due on the 
basis cf .the sarkhat. The other two 
brothers, viz, Srish Chandra Pande and 
Sri Kar Pande, were impleaded as pro forma 
defendants in the suit. The Court below 
holding that the suit was barred by s.7 
(1) (b) of: the : Encum. Estates. Act 
(IV of 1935) dismissed-the suit." se 
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There is no controyersy about the facts 
which are briefly as follows: On or before 
July 23, 1936 separation was ` effected 
between tke three ‘brothers named abore 
by means of an award. Thereafter on 


ew st 8 


liability to the. plaintiff rm to the extent 


of. two-thirds of the amount due ‘to the 
plaintiff firm. The plaintiff firm then filed 
æ- written statément on “April 15,1937. before 
the Special Judge in accordance with the 
provisions of s. 10 ofthe Act and prayed 
that Sri Sadsitan Pande be mddea party 
in the case. It however appesrs that prior 
to the date on which the written statement: 
was filed by. the plaintiff Sri Sadaitan Pande 


had already: been made a party to the case.. 


During the pendency of the case under the 
Encum. Estates Act the suit giving 
rise to the present appeal was filed on 
May~17, 1937. Sri Sadaitan Pande con- 
tended that: the -suit' was barred by 5. 7 
(b) of the Act, and this contention was 
accepted by the.learned Civil Judge. ~ 

_ In. appeal before us it is contended that 
the decision of the Court below is erroneous 
and that's, 7 (b) of the Act»has no applica» 
tion to the case and in ‘support of this 
contention reliance has been placed on the 
decision of a learned Judge of this Oourt 
in Swadeshi Bima Co. Ltd. v. Shiv Narain 
(1). This decision finds support from 
certain observations contained in’ the 
judgment of this Court in Civil Revision 
No, 470 of 1936 decided on- November 
24,1937, by Harries and Rachhpal Singh 
JJ. On behalf of the respondent reliance 
has been placed on the decision of Thom 
and Rachhpal Singh JJ., in Inamuliah v. 
Babu Ram (2) and the decision of Sulaiman 
O; J. and Harries, J., in Babu Ram v 
Manohar Lal (3) and on the decision of 


Bennet and Varma, JJ., in Souli Raghubar™ 
Dayal v. Amba Prasad (4). | ithe eee 


(1) (1988) A L J1153; 180 Ind: Oas. 114; A I `: 


I R 
1989 All. 75: IL R (193 l : : 
RA igo (1938) All, 115; 1938 R D876; Ll. 


(2) (1937) A L J 346; 169 Ind. Oas. 616; A I R 1937 


All, 360; I L R (1937) A * 1937 
A LR 560; 10 R aie ll, 561; 1937 R D 17431937 


` (3) (1937) A L J 886;173 Ind. Cas, 157: 
1988 AN. 6; I L R(1938) All, 22:10 R A i88; 1988 


R T 84; i AL R 98, . 
A LJ 576; 176 ‘Ind. Cas. 401; A I R 1938 

All. 390; I LR (1938) All, 670: 11 R A99. ! 
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relied upon by the parties are not easily 
reconcilable ‘and the question that arises 
for decision in the present- appeal is one 
of general..importance. Accordingly: we 
consider that it is desirable that there 


. should be an aathoritative pronouncement 


on the question. We, therefore, direct that 


the case be laid before. the Hon'ble the. - 


Onief Justice with the reques 


2 . 


constitution of a Full Bench. - f 


Messrs. Shiva Prasad Sinha, B, ‘Ces 
Ganguli and Muhammgd Najmuddin, for 


the Appellant. 


Messrs. N. Upadhaya and ZK. L. Misra, 


fcr the Respondente.. . 
Judgment of the Full Bench . — 


l Thom, C. J.—This is a plaintiff's appeal 
arising out of asuitin which the plaintiff - 


claims a decree against the defendant for. 
the sum of Rs. 22,645-9-6. The. defendant. 
along with his two brothers executed a 
sarkhat on June 17,'1934. The amount 


t -for -the - 


sued ‘for represents onesthird of what is - 


due under the ‘sarkhat. 
who executed the sarkhat separated on: 
July 23, 1936. ‘hereafter. the defendant's 


The three brothers — 


two brothers filed an application under - 


s, 4, Encum. Estates Act. 


s. 6 of the Act. Tae application was 
transmitted to the Special Judge’ for 
disposal. In the- application which they 


An order’ 
was passed thereon by the Collector under | 


filed under the Act the defendant's brothers- . 


admitted liability. to the extent. of twoe 


thirds of the amount due under the sarkhat.: ` 


In the proceedings under the Encum.. 


Estates Act, the plaintiff in the present . 


suit filed a written statement on April-: 


15, 1937. He pleaded that the defendant’: 
in the present suit be made a-party to. 


these prcceedings, - It appears however that 


the defendant had. already been made. a’ - 
party. The suit has been dismissed’ by: - 


the learned Civil Judge. The learned: 


(= 


Judge held that the suit did not lie, an . 
application having been made by two-out: - 


of the three joint debtors under the -proe -` 


visions of the Encum. Estates Act. 


i 


It was contended in appeal that the pro- — 


visions of the Act did not bar the suit.- It 


was urged that the plaintiff was entitled 


to recover what was admittedly due from : 
the joint debtor who had not applied under — 


the-Act, © It was argued for the respondents 


on the other hand that sub-s. (b) of 87> 


of the Act clearly barred thesuit, Subs - 


s. (b) enjoins that- 


‘no fresh. suit or other :procedings other :thanan ~ 
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appeal or revision against a deoree or order, ors 
process for ejectment for arrears : 
except as hereinafter provided, be instituted in any 


Civil or Revenue Court in the United ‘Provinces in- 


respact of any debts incurred before the passing of 
the said order.” 


This provision is undoubtedly very wide 
inits terms andit would appear from s, 9, 
sub-s.(5) (b) that the remedy of the credi- 


+ 


tor against the non-applying debtor was 


y way of execution of a decree passed by 
the. Special Judge. Section 9 sub-s, (5) 
(b) is as follows: © a 
: “Tf: ‘all the joint debtors have not applied under 
6,4 the creditor shallihave aright to recover from 
« the debtors who have not applied only such amount 
on account of the joint debt as may be decreed by 
the Special Judge to be due by them.” 


_ The question as to whether under tbe Act 
before amendment the creditcr was entitled 
by a separate suit to.recover what was due 
by a joint debtor who had not preferred an 
application under the act is one which is 
not free from. difficulty. We are however 
absolved from deciding the question in 
view of the amendment to the Act, and in 
view of the precedure which we think itis 
appropriate to follow in disposing of this 
appeal. The Encum. Estates Act of 1935 


has been amended by Act XI of 1¥39. In. 


particular s. 9, sub-s. (5) (b) has been 
- amended and for the word “decreed” in 
that sub-section the word “determined” 
has been substituted. Section 11 of 
the 139 Act enjoins 

‘:“(c) where no suit has been instituted or where no 
application for execution of a joint decree has been 
made in any other Oourt in respect of such joint 
debt or joint decree the creditor may on applica- 
tion to. any Court having jurisdiction to entertain 
such suit, or execute such decree; obtain a decree 
or get the decree executed against non-applicent 
joint-debtors, for the amount so determined, subject 
to the payment’ of the court-fes payable on such 
execution application, or on a plaint in asuit for 
the amount determined by the Special Judge, ” e 
` :Under the amended Act, . therefore, the 
creditor. must wait until the amount due by 
‘the joint debtor wko had not made an appli- 
cation under the Encum. Estates Act 
has been determined by the Special Judge, 
Thereafter he may appiy-to the Oivil Court for 
‘a decree for that amount against the debtor. 
“When ‘the suit out of which this appeal 
-arises was filed, the law as to the procedure 
‘to be adopted by. the. creditor. to recover 
the proportion of the debt -due to him by 
ithe debtor who-had not applied under-the 
„provisions ‘of. the- Encum. Estates Act was 
Somewhat im, doubt. The procedure tobe 
followed is now made plain by the amend- 
-ment above referred to. In these circumste 
.- ances „we are of the opinion that the 
“appropriate course would be for this Court 
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toallow tte appeal and direct the record 
to be sent tothe Court below. That Court 
will then treat the suit as an application 
unders 11 of: Act XI of 1939 and dispose 
of it according to law after the amount due 
by the defendant has been determined by 
the Special Judge, In the result, the 
appsal is allowed and the order of the 
learned Oivil Judge is set aside. The 
record will be returned to the Oourt of the 
learned Oivil Judge with the direction that 
the plaint be treated ‘as an application 
under s. lt of Act XI of 1939. This appli- 
cation will be disposed of according to law 
after the amount due by the defendant has 
been determined by the Civil Judgein the 
proceedings under the Encum. Estates 
Act. In all the circumstances we direct 
the parties to bear their own costs in this 
appeal. Oosts in the Court below will 
abide the result. 


D. Appeat allowed. 


OUDH CHIEF COURT 
Civil Miscellaneous Application No, 402 
. of 1939 
March 1, 1940 
| Tuomas, O, J. AND Zra-0L Hasan, o. 
B. JAGDISH BAHADUR—APRPRLLANT— 
l APPLICANT 
versus 
MAHADEO PRASAD AND OTABES— 
RESPONDENTS —OPPOSITE Party 
Civil Procedure Uode (Act V of 1908), O. XXII, 
rr. 12, 8, 3, 4, 9—Appeal out of execution proceedings 
—Such appeals, if exempted from operation of r., 8 
—Applicability of rr.3, 4 and 8 tn such cass— 
Ignorance of death of respondent— Whether “sufictant 
cause” within r. 9. Sk 
Order XXII, r. 12 of the Civil P, O., does not exempt 
pending appeals from the operation of r, 8 of that 
Order, even though the appeals arise out of execution 
proceedings. An appeal stands on quite a different 
footing, in this respect, from an application for exe- 
cution. Rule 12 does not contemplate that if an 
appeal has been preferred from an order in execution 
then also rr. 3, 4 and-8 would never apply. 122 Ind. 
Oas. 148 (1), not followed. 144 Ind. Oas. 391 (2), 
followed. 110 Ind, Cas, 662(3), 74 Ind. Cas. 577(4) 
and 150 Ind. Cas, 425 (5), relied on. 
Mere ignorance of the death of a respondent is not 
a sufficient cause within the meaning of O. XXII, 
r. 9. Bhgawan Din v. Muru (6), applied. 


0. Misc. App. and (Execution of Decree 
Appeal No, 39 of 1938). 
Mr. Hargovind Dayal, for the Appli- 
Mr. H. D. Chandra, for the Opposite 
Party.. re sr . = a 
Order.—This application for substitution 
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arises in an execution of decree appeal. It 
, came. up for hearing before a learned Judge 
of this Court who has, unders. 14 (2) of 
the Oudh Courts Act, referred it to a Bench 
for decision, as in the opinion of the learned 
Judge. there was a divergence of opinion 
in different High Courts and that there 
was no decision of this- Court in respect of 
the-point. involved in the application. 
-It is now admitted by the learned Counsel 
on behalf of ‘the applicant. that Mahadeo 
Prasad,- respondent No. 1 died on Janu- 
ary 14,1939, and this application for sub- 
“stitution was presented on July 12, 1939, 
that is beyond ninety days, but on the first 
day on which this Court re-opened after the 
long vacation.” ` 
_ The application was made under O. XXII, 
.T. £ for substitution of the names of the 
.twosons of Mahadeo Prasad deceased, and 
-it was urged that he had died on May 28; 
"1939. The application was opposed by the 
` respondents Nos. 2 to 4 on the ground that 
. Mahadeo Prasad had died on January 14, 
1939, and the application therefore was 
barred by time, The parties were given 
an opportunity to prove the date of the death 
of Mahadeo Prasad. The appellant then 
putin an application admitting the date 


of the death of Mahadeo Prasad to be Janu- . 


_ ary. 14,1939, and prayed that the former 
. application of July..12, 1939, be treated as 
` an application under O. XXII, r.9 of the 
- Civil P. O., for setting aside the abatement. 
In this application the sufficient cause 
shown for setting aside the order of abate- 
- ment is that the deceased lived 34 miles 
away in a village. The applicant is a lawyer 
practising at'Gonda. The contention on bee 
half of the applicant is that an. appeal or an 
.order arising out of. an order in the course 
of proceedings -in execution. of the decree 
_dces not abate on the death of the respondent 
‘in Cases Where an appellant fails to apply 
to.make the- legal representative ‘of the 
deceased: respondent a party to the appeal 
Within the time prescribed by law because 
tte appeals in proceedings relating to 
execution of a decree are mere continue 
ation of execution proceedings and there- 
. fore r, 12-0f 0. XXII is applicable to such 
appeale. In support of this contention the 
learned Counsel has relied on a Full Bench 
‘decision of the Patna High Court reported 
-in I. L. R. 9 Patna 372(Hakim Syed Mohame 
. mad Taki v, Rai Fateh Bahadur Singh) (1). 
- It ie true that the above decision supports 
(1) 9 Pat, 372; 122 Ind. Cas. 148: 2 14 
; aes 10 P L T 763: Ind, Bal. do Pat: 1a 
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the contention of the learned Counsel on. bes 
half-of the applicant, but this view was not 
followed by the: Allahabad-High Court in’ 
the cace of Chhanga- Mal v: Ram Dularey 
Lal, rep rted in- `I. L, R. 55 Allah- 
abad, 509 (2:,in which it: was held that 
O. XXII, r. 12 of the Civil P. `O., does not 
exempt pending appeals from the operation 
of r, 3 of that order aven though the appeals 
arise out of execution proceedings.- “An 
appeal stands on quite a different footing, 
in this respect, from an application: for 
execution. Rule 12 does. not contemplate 


J 


N 


that if an'appeal: has, been’ preferred from ~ 


an order in execution then also rr. 3, 4 and 
8 would never apply. ~~~ — 
The case reported in I. L,R. 9 Patna 
372, (Hakim Syed Mohammad Taki v. Rai 
Fateh Bahadur Singh) (1), was referréd to 
before the learned Judges of the Allahabad 
High Court but they preferred to follow 
the decision of the Madras High Court in 
the case of Sundayee Ammal v. Krishnan 
Chetti 'I. L. R. 51 Madras 858) (3), a 
In the Lahore High Court in the case of 
Mir Khan v. Sharfu reported in 74 Ind, 
Cas. 577 (4), a learned Judge held the 
opinion that rr. 3 and 4 of O. XXII of the 
Oivil P. O., had no application to appeals 
arising. out of execution proceedings by 
virtue of the provisions of r,'12 of that 
Order. 
There is a Bench decision of this Court 
which was not brought to the notice-of the 
learned Judge of this Oourt whohas made 
this reférence, It is reported in 11 O. W. N: 
917 “Hari Saran Das Mahant Vv. lar Kishan 
Das) (5), in which it was held that - Dey 
- “if during the pendency of an appesl by the judg- 
ment-debtor arising out of execution ,of a decree for 


_ megne- profits and cash, the decres-holder respondent 


who happens to be.a tenant for life dies, an appli- 
cation by the appellant-judgment-debtor, ` who 


happens to be the remainderman, stating that-the ` 


rights of the deceased in the decree had come: to. vast 
in him and that another person who claimed to be 
a legal representative of the deceased was not such 
representative, is maintainable. The provisions of 
O. XXII, r. 5, Oivil P. O., impose an obligation on- the 
Oourt to determine whether ths-applicant or the 
Opposite: party is-the legal representative of -the 
deceased and the proceedings in appeal from any 
decree or order in proceedings in execution are not 
proceedings in execution so as to exclude application 
of r. 4 by r..12 of O. XXII, Oivil P.O., they boing 


(2) 55 A 509; 144 Ind. Oas. 391; A I R 1933 All. 388; 
Ind. Rul (1933) All. 429; (1933) A L J 706. - ' 
(3) 51 M 858; 110 Ind Cas, 662; (1928) M W N 


l mA I R 1928 Mad. 772; 28-L W 35l; 55ML J 
4937. : A 
sate 74 Ind. Oas. 577; 5 Lah. L J 163; A I R1923 Lah, 


934 Oudh 337, 


p 0,110 W N 917; 150 Ind. Cas, 425; 6 R O 648;.AT > 


ki 
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_ proceedings. 
stands on a different footing, in this respect, 


. in the plaint is different. 
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proceedinge in appeal and r. 1] making the whole of 
O. XXII, applicable to appeals." 


This view is in accordance with the view 
taken by the Allahabad High -Court in 
Chhanga Mal v. Ram Dularey Lal, L. L. R. 
55 Allakabad 509 (2). 

We are of opinion, that the law laid down 
in 11 O. W. N, 917 Hari Saran Das Mahant 
v. Har Kishan Das (5), is correct and there- 
fore hold that O. XXII, r, 12 of the Civil P. 
O., does not exempt pending appeals 
from the operation of r. 8 of that Order, 
though the appeals arise out of execution 
In our opinion, an appeal 


from an applicaticn for execution. R. 12 
does not contemplate that if an appeal has 
been preferred from an order in execution 
then also rr, 3, 4 and 8 would never apply. 

The next point urged on behalf of the 
applicant is that as the applicant lived 
about 34 miles away from the village in 
which Mahadeo Prasad deceased lived, he 
could not come to know of his death and 
the delay was due to his ignorance of the 
death of Mahadeo Prasad. This in the 
opinion of the learned Oounsel was the 
sufficient cause for not applying to bring 
the legal representatives of the deceased 
on record within the prescribed period of 
limitation, i 

On behalf of the opposite party it is urged 
that the applicant is a permanent resident 
oi village Achalpur and the deceased was 
also aresident of the same Village as the 


mortgage deed dated June 30, 1922, would - 
show in which the residence is given as 


The residence of ‘the deceased 
Whether the 
deceased was a resident of village Achalpur 
or not, we do not attach much importance, 


Achal pur. 


- because, in our opinion, mere ignorance of 


the death of a respondent is not a sufficient 
cause within the meaning of O. XXII, r. 9. 

In the case of Bhagwan Din v. Muru re- 
ported in 1940 O. W. N. 219 (6), it was 
held that ` 


“the procedure provided for the disposal of suits 


and appeals demands an active prosecution and ’ 


‘Hoshiarpur, dated May 12, 1938. 


great Vigilance on the part of the parties to a litiga- 
tion and the appellant in the prosecution of his 


: appeal is under an obligation to keep himself inform- 


ed as to the existence of his opponent. Mere plea 
of ignorance of the death of the opposite party is 
not a sufficient ground for setting aside an order 
that an appeal should abate.” 


The applicant has failed to satisfy us that 
there was sufficient cause for not filing the 
application within the period of limitation. 

We therefore reject the application with 
costs, and refuse to set aside the abatement. 
" (6) 19100 W N 219 = 
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It is coneeded by. the learned Counsel 
on behalf of the applicant that the whole 
appeal has abated. We therefore dismiss 
the appeal. Noorder as to costs. 


D. l Appeal rejected. 


LAHORE HIGH COURT 
Second Appeal No. 1185 of 1938 
December 20, 1938 
ADDISON AND ABDUL RasuID, JJ. 
RADHA KISHAN anD ofaEas—DersnpDAnts 
—~APPBLLANTS 
versus 

SAFDAR ALI AND ANOTUBR,—PLAINTIFLS 

AND aNOTHER—~DgBFENDANT—RBSPONDENTS 

Punjab Custom (Power to Contest) Act (II of 
1920), s. 6—-Possesston of insolvent’s property taken 
by Oficial Receiver—Sutt by insolvent's son for dec- 
laration that property belonged to him under well of 
his grandfather—S. 6, if applies—Oficial Recsiver, 
whether can resist suit on groundthat will was not 
valid. = , 

A person who was disinherited by his father was 
adjudged insolvent and the Official Reosiver took 
possession of the property in dispute as belonging 
to the insolvent. The plaintiffs preferred an objec- 
tion in the Insolvency Court on the ground that 
the property in dispute had been bequeathed to 
them by insolvent’s father who was their grand- 
father. This objection was dismissed by the In- 
solvency Court. Thereupon the plaintiffs instituted 
a declaratory suit to the effect that the property in 
dispute was owned and possessed by them, that it 
did not belong to insolvent, and that it was not 
liable to attachment and” sale in the insolvency 
proceedings against him. The creditors ofthe in- 
solvent were also made defendants in the case. The 
defendants pleaded, inter alia, that the will relied 
upon by the plaintiffs was never executed by ths 
insolvent’s father, that the property in dispute was 
ancestral, and thatdeceased was not entitled to will 
it away in favour of the plaintifis according to 
custom : , 

Held, that s. 6, Punjab Custom (Power tofContest) 
Act had no applicability to the facts of the case as 
the Official Receiver had not instituted any suit 
to contest an alienation of ancestral immovable 
property made by the insolvent’s father. The 
Official Receiver as the representative of the insolvent 
was fully entitled to resist the suit of the plaintiffs on 
the ground that the will made by the deceased in their 


favour was not valid. 


S. A. from the decree of the District Judge 


Mr. D. N. Aggarwal, for the «= ppellants, 
Mr, Achhru Ram, for the Respondents 
(Plaintiffs). 


Abdul Rashid, J.—Badar Bakhsh had 


-three sons, namely Ghulam Mohi-ud-Din, 


Abmad Ali and Aziz Din. Aziz Din's son 
Safdar Ali and his wife Mst. Rahmi are 
the plaintifis in the suit which has given 
rise to the present appeal. On June 29, 
1434 Badar Bakhsh made an unregistered 


et tie — ee — — feta 
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will whereby he bequeathed one-third of 
his - property to Ghulam. Mohi-ud-Din, one- 
third to Ahmad Ali and one-third to Safdar 
Ali and Mst. Rahmi. He disinherited his 
son Aziz Din. On March 7, 1985 Badar 
Bakhsh. died. Aziz Din (defendant No. 1) 
was adjudged insolvent and the Official 
Receiver, Lala Rattan (defendant No. 18) 
took. possession of the property in dispute 
as belonging to, the insolvent. The plain» 
tiffs preferred an objection in the Insol- 
vency Court on the ground that the pro- 
perty in, dispute. had been bequeathed to 
them by Badar Bakhsh. This objection 
was dismissed by the Insolvency Court on 
August 12, 1936. Thereupon the plaintiffs 
instituted the present declaratory suit to 
the effect that the property in dispute was 
owned and possessed by them, that it did 


. not belong to Aziz Din, insolvent, and that 


it was not liable to attachment and sale in 
the insolvency proceedings against him. 
The- creditors of Aziz Din were also made 
defendants in the case, The defendants 
pleaded, inter alia, that the will relied 
upon by the plaintiffs was never executed 
by Badar Bakhsh, that the.property in dis- 
pute was ancestral, and that.Badar Bakhsh 
deceased was not entitled to will it away 
in favour of the plaintiffs according to cuse 
tom. The following issues were framed by 
thetrial Court::. ; E 
‘“(1) Whether Badar Bakhsh was, competent to 
bequeath the property in dispute, in favour of the 
plaintifs by means of the will in dispute according 
to, custom? (2) Whether Badar Bakhsh validly made 
the will in dispute in favour of. the plaintiffs? (3) 
Whether the Official Receiver or the creditors of 
defendant No. 1 has or havea locus standi to chal- 
lenge the validity of the will in dispute on the ground 
of its being against therules of custom? (4) Relief.” 


“The trial Court held that Badar Bakhsh 
deceased had no authority to make the will 
in favour of the plaintiffs under the Custo- 
Mary Law, that the will in dispute had 
not been proved to have been executed 
by Badar Bakhsh, and that the Official 
Receiver had a locus standi to challenge 
the validity of the will. On these findings 
the’ plaintiffs’ suit was dimissed. Against 
this decision the plaintiffs preferred an 
appeal in the Court of the learned District 
Judge. The learned Judge held that 
Badar Bakhsh being a Rajput of the 
Hoshiarpur District had no power to ali- 
enate his property by means ofa will. It 
was also held that under s. 6, Punjab 
Act II of. 1920, the. power to contest 
alienation by a will of ancestral immov- 
able property is limited to a person, who is 
R. descendant of the great grandfather of 
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thé testator in the male -line, and that the: - 
Official Receiver and the creditors .were . 
not entitled to contest the will. The 
judgment of the Court of first instance 
was reversed by the learned District Judge 
who’ granted a decree to the plaintiffs 
with costs throughout. The creditors of Aziz 
Din have preferred a second appeal to this: - 
Court. ot a: 

In my. opinion, s. 6, Punjab Oustom 
(Power to Uontest) Act IL of 1920, has’ no 
applicability.to the facts of the present 
ease. That Act was enacted in order to 
impose restrictions on the power of descen- 
dants or collaterals to contest an alienation 
of immovable property or the appointment . 
of an heir on the ground that such aliena- 
tion or appointment is contrary to custom. - 

The Official Receiver . has not instituted 
any suit to contest an alienation of ances- 
tral immovable property made by Badar. 
Bakhsh. On the other hand, the grandson 
and the daughter-in-law~of Badar Bakhsh 
have come into Court relying on a certain 
will in their favour. They have made the. 
Official Receiver a defendant in the case, 
and the main defence of the Official Re- 
ceiver is-that he stands in the same position 
as Aziz Din, insolvent, and is entitled tọ 
raise all the defences that were open to- 
Aziz Din. Under s 28 (2), Prov. 


'Insol. Act, on the making of an order 


of adjudication, the whole of the property 
of the insolvent vested in the Receiver 
and became divisible among the creditors. 
Under sub-s. (4), all property which is 
acquired by or devolves on the insolvent 
after the date of an order of adjudication 
and before his discharge vests in the Offi- 
cial Receiver. In these circumstances, so 


‘far as the present suit is concerned, the 


Official Receiver represents the estate of 
Aziz Din. Under s. 59, Prov.  Insol. 
Act, the Official Receiver is entitled 
to institute, defend or continue, any sult or 
other legal proceeding relating to the pro- 
perty of the insolvent for the purposes of 
realizing the property of the debtor and 
distributing it among the creditors entitled 
thereto. The Official Receiver is resisting 
the suit of the plaintiffs in order to realize - 
the entire property of Aziz Din for the 
purposes of distributing it among the credie 
tors. In the eye of the law the Keceiver and 
the insolvent are one and the same person 
so far as the estate of the insolvent 18 con- 
cerned. It cannot be said that the Official 
Receiver is the representative of Aziz Din 
in every respect, but the Official Receiver 
can raise the same pleas in defending -a 
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` suit that Aziz Din could have raised himself. ~ 


No authority, directly in point, was qaoted 
at the bar. It was hold in Thakur Singh vy, 
Uttam Kaur (1), that 

“a reversioner entitled to succeed to the property on 
the death of a widow, cannot during her lifetime 
transfer his right to: succeed, so as to invest the 
transferee with a right to sue. Where however 


_¢ Buccession has opened out on the death of the widow 


es 


t 


a 


andthe quondam reversioner has become the real 
owner of the property, though he is still out of 
possession, there is no bar.to his assigning the whole 
ora part of it to third parties, and consequently the 
plaintifi-assignees in this case. were entitled to sue.’ 
In my view the Official Receiver is the 
representative of Aziz Din for all purposes 


~ and he is fully entitled.to resist the suit of 


the plaintiffs on the ground that the will 
made by Badar Bakhsh in their favour is 
not valid. For the reasons given above, I 
would: accept this-appeal, set aside the 
judgment and the decree of the learned 
District Judge and restore that of the trial 
Court dismissing the suit of the plaintiffs. 
Having. regard to all the circumstances 
I would leave the parties tov bear their ow 
costs throughout. o 


Addison, J.—I concur, 
S. _ ` Appeal accepted. 


(1) 10 L 613; 118 Ind. Oas. 449; A IR1929 Lah. 
205; 30 PL K'328; Ind. Rul, (1929) Lah. 753. 





, , OUDH CHIEF COURT. 
Oriminal’ Revision Application No. 129 - 
of 1939 
March 18, 1940 
| ZYAeUL Hasan, J. 
_ . MATHRA AND orsaes—Acoussp— 
APPLICANTS l 

; versus © 

KAMTA—COo0MPLAINANT —OPPOSITR PARTY 

Criminal Procedure Code (Act V-of 1898), s. 192— 
Case under s. 427, Penal Code (Act XLV -of 1880), 
transferred to . Third Class Magistrate~Trial by 
latter is without jurisdiction—Illegality held not 
eae) by s. 537, Criminal Procedure Code (Act V 
o l z 

The Court's jurisdiction must be determined on 
the allegations made in the complaint snd on the 
ee statement in support of the com- 
plaint. 

df the Magistrate to whom a case is transferred 
under s. 192, Criminal P.O., lacks jurisdiction to 
try the case the order of transfer is bad in law. 
A First Olass Magistrate taking cognizance of a 
case under 9,427, 1, P. O„ cannot transfer itto a 
Third Class Magistrate. It may be- that after a 
trial, it is found that the case has been materially 
exaggerated ; but unless it has been found at the 
Lint outset that the allegations are exaggerated 
with the intention of seeking a particular Gourt for 
redress the statement of the complainant in 4 crimi- 
nal case and the statement of the plaintiff in a civil 
case has to be accepted for the purpose of jurisdic- 


~ 
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tion. “Hence, the ‘trial of the case by the Third 
Olass Magistrate ig illegal. The case is not cover. 
ed by s8. 537, Oriminal P, O., as a question of 
jurisdiction is involved and a defect of jurisdig- 
tion is -not curable by s. 537. 
{Oase-law relied on.] 

_ Or. R. Appr of the order of the Sessions 
Judge of Unao, dated September 26, 1939, 


Mr. B. K. Dhaon, for the Applicant. ` 


Order, -This is an application in 
revision against an order of the learned 
Sessions Judge of Unao dated September 
26, 1939, rejecting the applicants’ applica- 
tion for revision of the appellate order of 
a Magistrate. De 

One Kamta Teli filed a complaint under 
ss. 427, 447 and 323, I. P.C. and 6, 24 of 
the Cattle Trespass Act against the present 
applicants. The learned Sub-Divisjona] 
Magistrate to whom the complaint’ was 
made transferred it for trial to a Tabsildar 
Magistrate who had third class powers. 
The Tahsildar summoned the accused to 
answer charges under ss. 426, 447 and 
323, I. P. O. ands. 24 of the Cattle Trespass 
‘Act. The accused were convicted under 
s. 24 of the Cattle Trespass Act only and 
while. two of them were fined Rs. 10 each 
the other two were fined Rs. 2 each. The 
accused appealed but their appeal was 
dismissed. Thereupon the ‘accused applied 
to the learned Sessions Judgein revision 
mainly on the ground that-as the allegation 
in the complaint was that crops worth 
about Rs. 60 were damaged by the accused 
by means of their cattle, the case could 
not be tried by a Magistrate of the third 
class. The learned Judge however held 
that as the witness under s. 202, Oriminal 
P. O,, as well as the complainant and 
other witnesses during the trial stated that 
tLe damages amounted’ to Rs. 30 or Rs. 40 
there was no defect of jurisdiction in the 
trial Court. On this ground he rejected 
the revision application, The applicants 
now come to this Oourt and raise the 
same ground again. g 

It cannot be doubted that an offence 
under 8, 427 is, according to column 8 
of the Second Schedule of the Criminal 
P. O., triable by a Magistrate of the first 
or the second class and not by a Magistrate 
of the third class. Under s.` 192 of the 
Code a Magistrate of the first class em- 
powered by the District Magistrate hag 
power to transfer a case of which he has 
taken cognizance for inquiry or trial to 
another Magistrate. in the district who is 
“competent to fry. the case or to commit 


him’ for trial.” From this it- is clear that 
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if the’ Magistrate ‘6 whom a case is thus 
transferred ‘lacks’ jurisdiction to try the 
case the order of transfer is bad in law. 
This view is fully supported by the cases 
of Raghu Singh v. Abdul Wahab, (I. L. R. 
*93 Cal. 442; (1) and Budhan Mahto vV. 
~ Issur Singh, (I. L. R. 34 Oal. 926) (2). In 
the case of Raghunandan Prasad v. King- 
| Emperor, (A. I. R. 1925., All. 290) (3) it was 
held that. the jurisdiction of the Court to 
‘hear a case depends on the allegations 
-with which its help is sought. Further on 
itis said: ~ 
- “It may be that after a trial, ittis found that 
.the.case has been materially exaggerated; but 
unless it has been .found at the very outset that 
the allegations are exaggerated ' with the intention 
of seeking a particular Court for redress the state- 

ment of the complainant in a criminal case and 


=" “the statement.of the plaintiff in a civil case has 
‘to be accepted for the purpose of jurisdiction.” 


In ‘the present case not’ only _ was the 


amount of damage fixed at Rs. 60 in the: 


‘complaint but the plaintiff in his statement 
also said that he suffered a loss of about 
Rs. 60. ` 


It was only when a witness was. ex- 


aminéd under s. 202,' Criminal P. O., that 
‘the amount of loss was reduced to Re. 40. 
Tte order of transfer was passed before 
this ‘witness was examined and so the 
Court's jurisdiction must be determined on 
‘the allegations made in the complaint 
‘and on the complainant’s statement in 
support of the complaint.’ 
the order of transfer to the Court of the 
Tahsildar passed by the Sub-Divisional 
' Magis'rate was, under s. 192, Criminal P, O., 
illegal and-therefore the trial of the case 
by the Tahsildar was without jurisdiction. 
The case is not, in my opinion, covered 
‘by s. 537, Criminal P. O., as a question 
of jurisdiction is involved and a` defect 
of jurisdiction -is not curable by s. 537 
(vide Khuda ‘Bakhsh v. Emperor, (A.I, R. 
‘19.55 Lahore, 1004) (4). 

` -E therefore accept this application and 
set `aside the conviction and sentences of 
the applicants. Às regards re-trial I am 
of opinion, that in view of the facts that 
the: accused were acquitted under all the 
charges other than that of s. 24 of the 
Oattle Trespass Act and that the matter 
is a trivial one, it is not necessary that 
the accused should be re-tried. 


D, A lication accepted. 
a) 23 O 442. p? j 

. (8) 340926, > ° 

- (3) A IR 1925. All. 290; 85 Ind. Oas. 730; 47 A 64; L 
R 6 A 39 Or,; 26 Cr, L J 586. 

(4): AIR 1933 Lah. 1009; 147 Ind. Oas. 737; rae 
evi -Oas, 1554; 35 Cr-LJ 514; 35 PL ER ‘2&9; 6 R 

4. 
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ALLAHABAD HIGH COURT | 
Full Bench 
Miscellaneous Uase No. 636 of 1936 
January 10,1940 > 
Isat Agmap,' BaseAl AND BBAUND, JJ. 
COMMISSIONER or [NOOME-TAX— 
APPLICANT .«  .... 


VETSUS 


INDRA SEN RAIZADA, MEERUI— 
OPPOSITE PARTY i 

Income Taz Act (XI of 1922), es. 4 (3) (viii); ‘94 
12, 66—Held on materials before High Court that 
assessee was not entitled to claim set off of losses 
either on racing establishment or on betting accounts, 
—Maintenance of racing stable, when amounts to 
business—Betting, when vocation —‘ Business, ` 
meaning of—Value of English decisions in. inter- 
preting words “ business," profession,” “ vocation” 
or “ occupation "Receipts from maintenance. of 
racing stable or betting whether casual and recur- 
ring~Exzemption from taxatton—Onus—Question 
referred by Commissioner—High Court, if can 
reframe it—Accuracy or otherwise o inference from 
proved facts, is question of law— tatement accom- 
panying reference under 3. 686—" Income” as used 
in s. 4 (3), scope of—“ Casual, " in a. 4 (3) (vii), 
meaning of. 

An assesses who was a money-lender also dealt in 
precious stones and maintained and ran-horses in 
races. He betted in-races on his horses. He kept 
account books in regular course of business and 
also maintained an account styled as the “ racing 
account.” In this latter account, the stakes money 
received from the race clubs and the amount won 
on his bets were entered on the credit side and 
the losses and expenses in the maintenance of the 
horses on the debit side, The stakes money re- 
presented the prize paid to the assessee as the 
owner of the horses which won the races. Inthe 
accounting year, according to the entries in the 
account book, the assessee suffered a loss of Rs. 7,458 
in betting and Ra. 425 in Tunning ` the _ horses at 


oe E, 


the races but made profit in money-lending business - 


and in the purchase and sale of precious stones: 

Held, (per Bajpai and Braund, JJ.)—That upon the 
material before the Court the assesses was not entitled 
to claim a sat-off of losses either on the racing 
establishment or on the betting account. : 

(Per Iqbal Ahmad, J., contra,)—There .waa no 
material on’ which it could be held thatthe main- 
tenance of the racing stable and the series of bet- 
ting transactions by the assessee did not constitute 
his business The assessee was entitled to have the 
loss of Rs, 425 and Rs, 7,458 deducted from his 
assessable income for the year in dispute, 

_ Per Iqbal Ahmad, J. —The words. * business,” 

“ profession " and “ vocation " have been interpreted 
in.some English decisions and though those deci- 
sions cannot, furnish an infallible guide, they. are 
of assistance in interpreting those words: Qom- 
missioners of Inland Revenue v. Marine Steam 
Turbine Co., Lid. (1), referred to. - 

The word “ business ” has been used in the- Act to 
denote the continuous and systematic exercise of 
an, occupation or profession with the object of 
making income or profit, ‘and where the element of 
continuity is wanting in a particnlar activity, that 
activity cannot be characterized as “ business ” 
within the meaning of the Act. “ Profession": or 
can amount to business only. if it is 


continuously and systematically + exercised. It 


wr 


1940 


follows that the words “ profession " and “ occupa- 
tion ” are words of wider import than the word 
“ business," 

(Oase-law referred to, | 

Whether the mainténance of a racing stable does 
or does not in a particular case amount to “business” 
must depend on the facts and circumstances of each 
ease, It -is impossible to lay it down asa general 
proposition of universal] application that, in all 
cases wherean element of Sport or amusement ig 
involved, a particular activity, howsoever systema- 
tically and continuously exercised, cannot amount 
to business. The question in each case must be 
.-What was the dominant intention If the dominant 
_ Intention was to get income or make profits or 
gains the activity of the description referred to 
above must amount to “ business.” 

It cannot be said that betting, under no circum- 
. Btances, can constitute vocation or occupation of a 
particular individual and, that the winnings from 
the same cannot amount to profits or gains charge- 
Sble ‘to income-tax, Where the assesaee has offered 
‘bets on numerous occasions such betting, in the 
case of the assagsee, doeg certainly constitute hig 
vocation or occupation. Graham v. Green (1), dis- 
sented from. n o 

The receipt of stakes money by owners of racing 
.Atables is a matter of frequeut occurrence and such 
receipts cannot, therefore, be characterized asof a 
non-recurring nature but casual and recurring, 

Taxation under the Act is. the rule and exemp- 
tion the exception. All _income from whatever 
. Source derived must, therefore, be chargeable to 
income-tax, and the burden of proving that a par- 
ticular class of income is not 80 chargeable must 
necessarily lie onthe person claiming exemption 
from the liability ‘to pay income-tax. 137 Ind. Oas, 
557 (6) relied on, © K 
iew of the limited jurisdiction given to the 
High Court by cl. (5) of s, 66, It is not, permissible 
for the High Court to Te-frame the questions referred 
. by the Commissioner, 142 Ind. Oas, 437 (5); relied 


_ 0D, 


The question of the accuracy or 
inference from proved facts is always.a question 
of lew and if the Commissioner has stated the 
proved facts and has asked the High Court to decide 
asg to whether on those facts the conclusion arrived 
at. by the Assistant Commissioner was correct in 
law, the question raised would undoubtedly be a ques- 
tion of law, - 


otherwise of an 


Only questions of law can be referred to the 
‘High Court for decision under s, 66, and the Te- 
ference under that section must be accompanied by 
“a statement of the case” by the ommissioner, 
The “statement” must contain a full and exhaus- 
-tive narration of the facts giving rise to the 
questions of law, so that the High Court may 
straightway proceed to apply the law to the set of 


facta stated and be relieved from the necessity of` 


enquiring as to what the real facts are. 


* 


Per Braund, J.—The word “ income " as used in 
. the sub-s, (3) of s. 4 embraces every form of receipt 
of the kind which but for the exemption would, 
or might, have been embraced by the words “ in- 
come, profits or gains" ins. 4 (D. 


The word ‘casual’ in sg, 4 (3) (vii) must be read 
as meaning the antithesis of that which is governed 
by: something“ more than mere chance, ‘something out 
of which, according to the Probabilities of business 
or to the known course of practical experience, a 
rational expectation of - profit arises, 
not, apply toa mere bet. - 
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Mise. Case from a reference submitted 
by the Oommissioner of Incone-tax, Central 
and United Provinces as per his latter, 
dated September 30, 1936. 


Order of Reference to a Full Bench. 
Iqbal Ahmad and Bajpai, JJ. — The 


pree 
which is a reference by the 
Commissioner under s, 66 (2), 
Income Tax Act. are of such general impor- 
tance and are beset with such difficalties 
that we consider it desirable that they be 
decided by a Full Bench. Lala Inder Sen 
Raizada, the assessee, is a money-lender 
and deals io precious stones, He alao owns 
and runs the 
horses in races. He also bets in Taces on hig 
horses and other horses. An account styled 
as the “racing account" is maintained by 
the assessee in his account books. That 
account shows that in the “previous year,” 
which was the accounting year, the assesses 
. 8,064, Out. of 
this amount, the loss incurred ln.. betting 
was Rs. 7,454 and the loss in running horsea 
at the races was Rs, 610. It may here be 
mentioned that ovt of this sum of ‘Rs. 610, 
Rs. 185 were spent in purchasing a stop- 
watch, and itis agreed on all hands that 
this amount cannot bs treated as a loss. The 
assessee Claimed deduction of the amount 
of the lcss incurred by him in the com pu: 
tation of his income for the Porposes of 
assessment tc income-tax. The claim of the 
assessee was however overruled .by the 
Inccme-tax Officer and his decision wag 
affirmed on appeal by the Assistant Ooms 
missioner. The Commissioner of Incomertax 


sent case, 


also agreed with the decision of the Assige 


tant Commissioner. 

The Inccme-tax authorities relying on 
the decision of Rowlatt, J., in Graham vy, 
Green (1), held that the losg incurred in 
betting could not be taken into account in 
determining taxable income of the assessee, 
So far as the loss incurred by the &ssessee in 
maintaining the horses owned by him and 
running them in races was concerned, the 
Income-tax Officer held that the agsesues 
indulged "in this hobby by way of Pastime 
and it is not done in the nature of profes- 


-sion.” He therefore held that the loss inə 


curred by the assessee “or the income made 
in pursuance of this pastime do not attract 
the provisions of the Income Tax Act.” On 
appeal the Assistant Commissioner did not 
differentiate between the losg incurred in 


- (1) (1925) 2K B 37:94 LI KB 494; 133 L T 
367; 9 Tax Oas. 309; 69 B J478; 417 4, R37), - 
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‘betting and in maintaining the horses and 
jheld as a matter of law that “the efforts of 
the appellant in maintaining horses and 

‘betting on them and others howseover syste- 
matically organized they may be’ do not 

“eornstitute a business.” The -Income-tax 

Commissioner expressed the same View as 

the Assistant Commissioner. In the present 

“reference it is maintained by the learned 
‘Counsel for the assessee that the mainte- 
‘nance of horses with a view to run them.in 
races constituted “busicess” within the 

meaning of the Act and, as such, the loss 
incurred by the assessee in that connection 

‘should be set off against his income under 
-any other head as provided for by s. 24, 
‘Yoe.me Tax Act. He also argues that tbe 
-loss incurred in betting should on similar 
- ground have been set off against the asses: 
' "Bee's income, in view of the provisions of 
p. 4 (3) (vii) of the Act which provides that 
‘the Act shall not apply to. E l 
“any receipts not being receipts arising from busi- 


_ness or the exercise óf a profession, vocation or 
- occupation, which are of a casual and non-recurring 


nature...” : ; ; 
< Itis argued that the income from betting 


-was not of. “a casual and non-recurring 
nature” and as such, the loss incurred in 
- betting came within the purview of s. 24 of 
-the Act, In the course of his argument, the 
: learned Counsel placed reliance on a case 
reported in In the matter of Chunni Lal 
Kalyan Das (2), pnd on a case reported 
‘in: In the matter of Chunni Lal Kalyan 
.Das (3). It was held in the former case 
-that cl. (vit) of s. 4 (8), Income Tax Act, 
exempts only receipts of a casual and non- 
recurring nature, which are not receipts 
‘from business or the exercise of a profession 
-or occupation by an assessee. The latter 
case is an authority for the proposition that 
the, profits or losses arising from wagering 
contracts are to be taken into account in 
assessing income-tax. It is contended on 
the authority of these decisions that the loss 
‘incurred by ihe assessee in betting should 
have been taken into account. 

The learned Advocate General on tbe 
„o'her hand maintains i 
arising from betting are not receipts 
„arising "from business or the exercise of a 
profession, vocation or occupation” as held 
„by Rowlatt,J.,in the decision quoted above. 
-He. also contends that such receipts are of 
a casual and non-recurring nature and 
therefore cannot be taken into account in 


” (2) 47 A 368; 86 Ind. Cas. 189; AI R1925 All. 
‘469; 23 ALJ 65.- mos 

+ (3) 47 A 
23 ALJ 68.. ye 
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making the.assessment, and iu. support: of. 
this contention he ‘places reliance on the 
decision of the Judicial Oommittee in 
Commissioner of Income-tax, Bengal -v. 
Shaw Wallace & Co. (4), and contends ‘that 
receipis from betting are not taxable in» 
‘come in accordance with the provisions of 
the Act. It has been brought’ to onr notice 
that on the question of the loss incurred in’ 
the maintenance-of ‘horses the department 
has taken contradictory views. For thè 
reasons stated at the- inception of this 
‘Judgment, we direct that the case be laid 
before the Hon'ble the Ohief Justice with 
the request for the constitution of a- Full 
‘Bench. o | eae 


Mr. N. P. Asthana, for the Applicant. . 
Messrs. G. S. Pathak and C. B. Agarwala. ` 
for the Opposite Party. j : 


OPINION 


- [Iqbal Ahmad, J.—The following ques- 
tions have been referred to this Oourt: for 
decision by the Oommissioner of Income- 
e ae s. 66 (2), Income Tax Act (XI. of 
' 1922): i a ime 
“1) Was there any material on which it could be 
‘found that (a) the maintenance of the racing stable, 
and (b) the series of be:ting transactions did not con- 
‘ stitute “business” of the asseesee ? p 
(2) If so, was the'assessea -in the face of sucha 
finding entitled .to have the ‘loss. either’ (a). of 
‘Rg 425 in the racing account, or (b) Rs, 7,458 in the 
betting account, or both losses, deducted from his 
assessable income for the year in dispute ?" aa: 
I confess I have had considerable  diffi- 
culty in dealing with the present ' reference 
and the difficulty, though partly due to the 
obscurity in which the relevant provisions 
of the Income Tax Act are involved, isin a 
‘large measure attributable to the slipshod 
manner in which the matter under consi- 
deration has been investigated and ‘dealt- 
with by the Income-tax authorities, andin- 
“particular to the extremely unsatisfactory 
form in which the questions referred have 
. been formulated by the Commissioner. It is 
obvious that only questions of law can be 
referred to tbis Court for decision under 
`g. 66, and the reference under that section 
must be accompanied by “a statement of 
the case” by the Commissioner.- The “state- 
ment” must contain a full and exhaustive 
narration of the facts giving rise to the 
- questions of law, -so that this Court may. 
.Btraightway proceed to apply the law to the 
set of facts stated and be relieved from-the 


- (4) (1932) A LJ 588; 136 Ind. |Cas, 742; A I. R. 
1932 P O 138; 59 I A 206; 59 O. 1343; Ind.. Rul 
(1932) P O 156; 90 W N 515; 36 OW .N_ 653; 
(1932) MWN 618; 550 L J386; 34 -Bom. L R 
1033; 36 L W 63; 63 M LJ 124 (PO. ` - 
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‘necessity of enquiring as to what the real 


facts are. In the present case, what the 
Incomestax Officer and the Assistant Com- 
missioner actually did was to decide the 
question of law without deciding the re- 
quisite questions of fact, and the statement 
of the-cuse by the Oommissioner is also 
conspicuous by an absence of a narration of 
such facts as would bave greatly facilitated 
the answer to the questions stated above. 
Indeed the statement of the case by the 
Commissioner is so unsatisfactory that, at 
the inception of the hearing of the refer- 
ence, I was tempted to refer the case back 
to the Commissioner under cl. (4) of s, 86 
with the direction to re-state the ease. But 
after heuring the arguments of both sides, 
I have come to the ccnuelusion that, in all 
the circumstances, it is desirable to decide 
the questions of law that arise in the case, 
even though the available materials are 
scanty and it would have been more satis- 
factory if the facts were ascertained in 
greater detail. The dispute in the present 
case is with respect tothe assessment year 
1933-34 andit is about time that that dise 
pute is set at rest. Further it was stated at 


the bar that the very questions of law that 


arise in the present case did arise in con- 


nection with the assessment cf the income 


of the assessee in the subsequent years and 
the assessments for those years have not 


been finally made in view of the pendency” 


of the present reference, I therefore pro- 


ceed to answer the questions of law raised” 


in the present reference, 

. The facts stated by the Oommissioner 
are as follows: Raizada Inder Sen, the 
assessee, i8 a money-lender and deals in 
precious stones. He also owns three horses, 
Maintains racing stable and runs the horses 


in races. He bets in raceson his horses : 


and other horses. The assessee keeps ace 
count books in the regular course of busi- 
ness and ia those books an account styled 
as the “racing account” is maintained. In 
the racing account. the stakes money 
received from the Race Clubs and ‘the 
amounts won on his bets by tLe aesessee 
are entered on the credit side and the 
losses in betting and the expenses incurred 
in the maintenance of horses and the racing 
stable are entered on the debit side. The 
Stakes money represents the prize paid to 
the assesses as the owner of the horses 
which won tke races. In the “accounting 
year,” according to the entries in the 
account book, the assessee suffered a loss 
of Rs, 7,458 in betting and Rs. 425 in runn- 
ing the horses at the races, but made 
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profit in money-leding business and in the: 
purchase and sale of precious stones, 
During the assessment year 1933-34 the 
assesses Claimed set-off with respect to the 
losses incurred’ by him in the maintenance 
of racing stable and on bets against the 
profits made by him in accordance with 
the provisions of s. 24 (1) of the Act which 
provides that: 

“Where any assessee sustains & loss of profits or 
gains in any year under any of the heads mentioned 
in s. 6, he shall be entitled to have the amount of 
the loss set-off against his income, profits or gains 
under any other head in that year,” 

The Income-tax Officer, relying on the 
decision of Rowlatt, J. in Graham v. 
Green (l) declined to allow set-off 
as regards the losses in betting and, in the 
course of his order quoted the following 
observations made by Rowlatt, J., in his 
Judgment: 

“Now we come to the other side, the man who 
bets with the book-maker, and that is this case. 
These are mere bets. Each time he puts on his 
money at whatever may be the starting price, I do 
not think he could be said to organize his effort in 
the same way as 8 book-maker organizes his, I do 
not think the subject-matter from his point of view 
is susceptible of it. In effect all his doing is just 
what a man does who is a skilful player at cards, 
who plays -everyday. He plays to-day and he 
plays tomorrow and he plays the next day, and 
he is skilful on each of the three: days, moreskilful 
on the whole than the people with whom he plays 
and he wins, But Ido not think that you can find, 
in his case, any ‘conception arising in whick hig 
individual opertions can be said to be merged in 
the way that particular operations are merged in 
the conception of a trade. I think all you can say 
of that man in the fair use of the English language, 
is that he is addicted to betting. It is extremely 
difficult to express, but it seems to me that people 
would say he is addicted to betting, and could not 
say that his vocation is betting. The subject is 
involved in great difficulty of language which 
I think presents great difficulty of thought. 
Thereis no tax on habit. I do not think ‘habitual’ 
oreven ‘systematic’ fully describes what is essential 
in the phrase ‘trade, adventure, profession or voca- 
tion.” AN- I can say is that in my judgment the 
income which this gentleman succeeded in making 
is not profits or gains.” 

The Incomesrtax Officer also declined to 
allow set-off as regards the loss incurred by 
the assessee in the maintenance of horses 
and running them in racess on the ground 
that the loss did not arise in the course of 
a vocation or profession." In this connexion 
he remarked that: ; 

“The assesses indulges in this hobby by way of 
pastime and it is not done in the nature of profes- 
sion. Tke loss sustained by him or.the income made 
in pursuance of this pastime do notattract the pro- 
visions of the Income Tax Act,” 

On appeal by the assessee the Assistant 
Commissioner upheld the order of the 
Income-tax Officer. The Assistant Oome 
missicner did not differentiate between the 
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joss incurred in betting and the loss in the 
maintenance of the racing stable and held 
as.a.matter of law that “the efforts of the 
appellant in maintaining horses and betting . 
on.them and others, howsoever systemati- 
cally organized they may be” donot “cone 
stitute a business.” He held that the keep- 
ing of a stable “in an organized manner 
.. does not constitute a business,” 
He went on to observe that “betting is only 
a hobby which does not-amount to business.” 
He also quoted in extenso the observations 
of Rowlatt, J., noted above, 

Neither the ‘Income-tax .Officer. nor ‘the: 
Assistant Commissioner took trouble to 
astertain or. to. find as to in how many races 
the asseseee’s horses ran in the course of 
the accounting year, nor did they record 
any finding on the question as to on how: 
many occasions did the assessee offer bets 
in races during that period, They treated. 
the question of set-off raised -by the assessee 
as an abstract question of law, and thefun- 
damental idea ‘underlying. their decision is 
that the maintenance of racing stable and 
betting on ‘tke race course - can, under no 
circumstances, fall under. any of the heads 
of. income énumerated i in s. 6 of the Act, . 

' Being aggrieved ‘by the decision of the. 
Assistant Commissioner, the assessee filed 
a joint application unders. 33 for review 
and under.s. 66 (2) for reference of quese, 
tions of, law to this. Court, and the prayer - 
contained i ir the application was that, in the: 
event of the Commissioner refusing to exere’ 
cise the ‘power of review vested in him by. 
<B. 33, he may. refer the following question 

for decision to this Court: 

“Whether the profit or loss of racing and betting’ 
is taxable;- - 


.(a)-when 8 heavy - inyestment has been made with - 
eA intention’ a earn. ° regular  porfits from- this . 


TO “when the- line is a weli-estàblished - . one and 
profit and. losses are running side by side throughout ` 
the year." 


The application of the - -agsessee "was: 
firat. considered by Mr. Kher, the then 
Commissioner, and he- called upon the’ 
Income- tax Officer to submit a report show- 
ing (a) what amount was invested by - the: 
assessee in keeping a racing: stable;- and - 
(b) whether the loss suffered by. the assessee 
was on betting on hisown horses or on- 
horees belonging to others also. The In- 
comestax ` Officer then reported that in the‘ 
year in question the -assessée invested a. 
sum of Re, 4,200 in the purchase of. three 
horses.-and twoof those: horses ran at the 
various. races. - He: further- teported that 
“the TREE account t contains. a a consolidated - 


ZW 
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record for bettings and stakes,” and that 
the assessee incurred<loss in betting on 
his own horses and-on horses belonging to 
others. . 

Mr. Kher was suenseded by Mr, 


Verma 
who has made 


the present reference. 


The opinion expressed by Mr. Verma in. 


the course of the reference is that “except 


in the case of the professional trainer and - 


J 


the bookmaker” the presumption is that- 


racing and betting “are undertaken merely , 
asa hobby” and the profit made or losses. 
incurred in racing and. betting - cannot.. 


be taken into account in making : the 
assessment under the Act. The questions 
that. the Commissioner has referred - for 
decision to this Court have been. set out 
at the inception of this judgment, and the ob- 


vious comment that question No, 1 provokes . 


is that’ the: assumption underlying that 
question is ‘that maintenance of racing 
stablé and betting transactions do or at any 
rate may constitute “business” within the 
meaning of the Income Tax Act, even though 
that was the most debatable question in 
the case. Further it is manifest from the 
facts stated by the Commissioner that the 
questions of law that arose in the case were, 
whether the income accruing from - (a) 
maintenance of racing stable, or (b) betting 
at the race course, comes- within the pur 
view of any of the clauses of s. 6. Ifit 
does, it is obvious that thé loss resulting: 


from such. a venture is to be set-off in ac-. 


cordance with the provisions of s, 24. The 
Commissioner however framed ‘these quese' 
tions. in most involved language and ques- 
tion No, 1 was -in particular. s0 framed: as to 


make it doubtful whether it’ was a question. 


of law. That question in effect amounted: 
to an invitation to this Court to decide, 
whether there was any evidence to support 
the finding of the Assistant Commissioner 
that the maintenance of the racing stable 


: andthe series of betting transactions do 


not constitute business or, was that finding 
based on no evidence. It is needless: to 
observe that this was a matter for the- 
Commissioner to decide while exercising 


the power of review-under s. 33 and was: 
hardly a matter for- the decision of this: 


Court. While making these observations, 
I.am alive to the well-established proposi- 


tion of law that the question of the accuracy -~ 


or otherwise of an inference from proved 
facts is always a question of law and if 
the Oommissioner had stated the proved 


facts and had asked this Court to decide © 
as to whether on those facts the conclusion ` 
arrived at by the -Assistant Oommissioner : 


t 
i 
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. was correct in law, the question raised 


would undoubtedly have been a question 
of law. But this the Oommissioner did 
not do. E 

I am constrained to make these obser- 
vations as to the form`of the questions 
in view of the limited jurisdiction given to 
this Court by cl. (5) of s. 66 which pro- 
“the High Court upon the 
hearing of apy such case shall decide the 
questions of law raised thereby.” In view 
of this provision it is nct permissible for 
this Court to re-frame the questions refer- 
red by tne*Commissioner, To this effect 
is the decision of their Lordships of the 


` Privy Council in Commissioner of Income- 


tax B. £0. v. Maharajadhiraja of Darbhan- 
ga (5', Their Lordships in that case made the 
following observations : j } 

“The Commissioner unfortunately . omitted to 
formalate any question of law -arising out of this 


transaction. The duty of the High-Court under s, 866, 


sub-s. 5, isto‘decide the questions of law raised’ 
by the case réferred to them by the Commissioner 
and it is for the Oommissioner to state formally 
the questions which arise, Here the High Court 
itself formulated the question to be decided as 
being... . Their Lordships deprecate this departure 
from regular’ procedure, but in the circumstances 
have not thought it proper to decline to express their 
view on the question thus informally presented.” 


The unsatisfactory. nature of the questions 


/, also inclined me tothe view, at one stage 


of the arguments, to call upon the Come 
missioner to re-frame tLe questions. But; 
having tegard to the wide scope of question 
No.2, and primarily with the object of expe- 
diting the settlement of a dispute that dates 
back to the year 1934, I decided to answer 
the question of law that arises in the 
case. Afterall, the real question in the 
case is whether the losses suffered by the 


assessee can be setsoff under e. 24 and - 
this question comes within the purview of ' 


question No, 2 framed by the Commissioner, 


~ Iam therefore in a position ‘to decide the 


question of law raised. without reframing 
the questions formulated by the Commis- 
sioner and this I proceed to do. In order to 
entitle an assessee to have the amount 
of the loss suffered by him in any parti- 
cular year set-off against his income, profits 
or gains in that year it is necessary, in 


accordance with the. provisions of s. 24, 


Fa 


that the loss must be “under any ofthe 
The decision - 


heads mentioned in s. 6.” 
of the reference, therefore, depends on the 


(5) 60 IA 146; 142 Ind. Oas. 437; A IR 1933 
P.C 108; 12 Pat. 318; Ind. Rul, (1933) P O 77; 
eee M WN 439; 64 M LJ 612; 37 L W 701; 37 

W N 598; (1933) AL J 527; 14 P LT 341; 35 


~ Bom, LR 73t;57 O L J 318 (P O). 
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l answer to the following question : 


Does the income accruing from (a) maite 
tenance of racing stable; or (b) betting 
at the race course, fall under any of the 
heads mentioned in s, 6? In order to 
satisfactorily ‘decide this question it is nee 
cessary to keep in view the scope and 
the scheme ofthe Income Tax Act. By 
s: 4 (1) the Act is subject to the pro- 
visions contained in the Act, made applica- 
ble to, 

“all income, profits or agins, as described or compri- 
ged in s. 6, from whatever source derived, accruing 
or arising, or received in British India or deemed 
under the provisions of this Act to accrue, or arise, or 
to be received in British India,” 

The following provision is then made by 
s. 6: 

“Save as otherwise provided by this Act, the 
following heads of income, profits and gains shall 
be chargeable to income-tax in the manner herein- 
after appearing, namely: (1) Salaries. (2) Interest on 
securities, (3) Property. (4) Business. (5) Professional 
earning. (6) Other sources.” 


A reference to these sections puts it 
beyond doubt that the Act is of very 
wide application and subject tothe exemp 
tions contained in the Act, all income 
(barring allowable deductions in the com- 
Pulation thereof) from whatever source 
derived is chargeable to income-tax. This 
is further. made clear by e. 12 (1: which 
enacts that E | 

“the tax shall be payable by an assesses under the 
head ‘other sources’ in respect of income, profits and 
gains of every kind and from every source to which 
this Act applies (if not included under any of the 
preceding heads)” r 


This section is so framed as to. make 
the sixth head in s., 6, namely, “cther 
sources,” a- true residuary group embracing 
within it all sources of income, profits and 
gains. These provisions are, however, sub- 
ject to sub-s. (3) of 5. 4 which makes the 
Actinapplicable to the classes of income 
specified therein. It follows that all ine 
come from whatever source derived is 
chargeable to income-tax unless it falls 
under any of the classes of income detailed 
in sub-s. (3) of 8.4, In other words, taxa 
tion under the Act is the rule; and 
exemption the exception. All income 
from whatever source derived must, 
therefore, be chargeable to income-tax, 
and the burden of proving that 
a- particular class of income is not so 
chargeable must necessarily lie on the pere 
son claiming é6xemption from the liability 
to pay income-tax, The view that I take 
is in consonance with the decision in Come 
missioner of- Incomeetax, Madras y. Pan- 


te 


æ 


+ 
re 
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chapakesa Iyer (6), It was held in that 
case that s. 12 of: the Actis sufficiently wide 
to bring into its net’ income, profits or 
gains from whatever source derived and it 
is for the person who receives the same to. 
show that it is exempt from payment of 
incomestax and this can. be done only by 
showing that the income is of a class speci- 
fied in s. 4 (3) of the Act. 

The maintenance of racing stable, or. 


. betting at the race course, does in some, 


if :not in mst cases result in income, 
profits and gains and .the argument is,. 
therefore, available to the assessee in the 
present case that the “income, Profits and 
gains” from these sources fall within one 
of the heads mentioned in s. 6 -or,, „at any 
rate, come under .the omnibus head ‘ ‘other 
sources,” He is, therefore, entitled to claim 
exemption for the loss sustained by him. 
in the year in ‘question in accordance with 
the provisions of s. 24, unless the depart- 
ment succeeds in showing that the income 


_ from these sources falls in any of the clas» 


ses of income enumerated in sub-s, (3) of 
8. 4. Reliance has been placed on behalf 
of the department on cl. (vit) of subes. (3) 
of s. 4 which provides that the Act shall not 


‘apply to. 
=; “any receipts not being receipts -arising hese busi- 


ness or the exercise of a profession, vocation | 
or occupation, which are of g casual and. non-recur- 


© ring nature... 


This” clause was eonaidered by - this 


«+ Court in; In the. matter of Chunnt.Lal Kale - 
... Yan: Das (2) and it was held that the-clause - 
~ exempts from liability to income-tax only 


receipis of a casul and non-recurring nature, 
which are not receipts -from business 
or the exercise ôf a profession, vocation or 
occupation by an assessee. It is argued 
by the learned ‘Advocate-General that the ` 
receipts - from. the maintenance of ‘racing 
horses and racing stable or bets at the 
race course’ are of a casual and non- recur- ` 
ring nature, and are not “receipts arising 


from business or- the exercise of a pro-” 


fession, vocation or ` occupation,” and, ' 
therefore, the Act has no -~ application to. 
such receipts, Mr. Pathak, the learned 
Counsel for the assessee, -on the other hand | 


maintains that -the receipts from the maine - 


tenance of racing horses and racing stable; 
or receipts from bets at the race course 
(a) are not of a casual and non-recurring < 
nature, and (b) even if such receipts are ' 
of a casual and non recurring nature they ’ 
arise from business or the exercise of a 


(8) A IR 1932‘ Mad. 424; 137 Ind. Oas. 557;62 M ` 


'Li -J' 656; Ind: Rul; (1932) Mad. 398; (1932) MW. CN: 


964; 35 L W 777. 


: therefore casual,’ 
the provisions of cl. (vii): the receipt must > ~ 
If the . 
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profession, vocation or occupation ;~ and, 
as such, cl. (vii) of ‘subs. (3) of s. 4 has no 
a pplication to the case. 

The arguments of the learned Counsel 
for the parties necessitate the considera- 
tion -of the following points: (1) whether 
Teceip!s arising from the maintenance of 


racing stable and running the horses in © 


races, or betting at the race course are of 
a casual and non-recurring nature; and (2) 
are receipis from the sources mentioned 
in the preceding question, receipts arising 
from business or the exercise of a profes» 
sion, vocation or occupation ? If either of 


these points is‘ decided in favour of the ` 
assessee he would be entitled to the: set-off ` 


claimed by him on account of the losses 
incurred in the year under consideration. > E 
preceed first'to deal-with point No. 1 noted 
above. . Neither ‘the word ‘tcasual’” nor the 
word “non-recurring” has been defined in 


yt 


the Act and these words must therefore.. 


be construed in -their ‘plain and ordinary 


sense. ‘In’ Murray’s Dictionary the word.. 


“Gasual’ is said to mean :- 


KIY Subject to, depending `> on, or. produced by. 


er accidental, fortuitous, 


we 


(2) Occuring and coming out at unoartain times. | 


not to be calculated’on, uncertain, unsettled. 
(3) Subject to chance or accident, ý 
The word “recurring” 
of, repetition and, of occurring more than 
once. ‘The winning of a particular horse 
in 2. particular race or the winning ,.of bets 


connotes the idea - 


at the-face course is undoubtedly uncertain - 


and amatter of chanée, and the receipts 
from. these sources are, ` 
But in order to attract 


e both casual and non-recurring. 


“ 
- 


iw my opinion,:: 


w 


receipt, though casual, is recurring, cl. (vit) : 
can have no application and it is therefore ` 


necessary to decide whether or not receipts _ 


from the sources under consideration are : 


of a non recurring nature, Receipts from 
these: sources, are in my judgment, not of a 


non-recurring nature. A person who main-.: 


~~ 


* 


tains race horses and habitually runs them ` 


at the race. course does so in the expectation 


of winning the races and getting. stakes - 


money and the receipt of states money, in 


tr 


k 


most cases, may recur. Itis to be rememe.. 
bered in this connexion that the words used... 


in the Act are of ‘ "a Casual and non-recure. . 


ring nature.” In view of these words, it. 
is the nature of the receipt, irrespective of 


ER 


the facts .of a particular case, that is’ to, 


be the ‘guiding factor. The receipt of, 
stakes money by owners of racing’ stables’ 
is a mattér of frequent. occurrence. and: 
such receipts cannot therefore be charac- 


+ 





Fa 


~The loss incurred by`-the' . assessee . in 
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terized as of a non-recurring nature. In 
every race, the stakes money must be paid 
tothe owner of at least one of the horses 
that took partin the race. In short, the 


receipt of stakes money is nota phenomenon - 


of rare occurrence, but is bound to follow 
every race. Similarly, bets yield receipts 
to bettor on horse racing and if a partie 
cular bettor wins on repeated occasions it 
is impossible to say that the receipts arising 
from bets in his case were not of a recur- 
ring nature. It is true that the winning 
of bets is a matter of chance, but this fact 
by itself does nct make receipts from betting 
of a. non-recurring nature. To put the 
matter in another way, bets on horse racing 
do bring receipts, though at irregular 
intervals, and such receipts are therefore 
of a recurring nature.. To my mind, the 
volition of a particular individual in mak- 
ing oets on numerous or few occasions is 
immaterial for the decision of the question 
under consideration, Hither receipts from 
bets are of a recurring nature or they are 
not. If they are of a recurring nature 
they must be so even inthe case of an 
individual who offered bets on very few 
occasions, ` Persons who enter into forward 
contracts orspeculate at the Stock Exchange 
may not make profit or gain in most of the 
transactions entered into by’ them; none» 
theless, income accruing from these activis 
ties is of a recurring nature for the simple 
reason that such transactions do at times 
result in profit. ` The loss incurred by some 
of such persons must result in correspond- 
ing gain to tLe rest and, therefore, recurring 
loss and recurring prout must be the out- 
come of such activities. A fortiori, receipts 
from bets, irrespective of the frequency of 
the bets offered, are receipts of a recur- 
ring nature. 

In the view that I take, point No.1 must be 
decided in favour of the assessee, Before 
parting with paint No. 1 noted above, I must 
observe that, from the facts available to 
us, the conclusion is irresistible that the 
agsessee maintained racing stable on a sys» 
tematic and commercial basis and habitu- 
ally indulged in betting in horse racing. 


' The amounts spent by him in purchasing 
horses and maintaining them and in mak- . 


ing bets were entered in the account books 
in the regular course of business and 
Bo Were the receipts made by him. The 
case before us is not acase of an indivi- 
dual who once or twice ia the cource of the 
yéar took his horses to the race course or 
offered ‘bets on rare and isolated occasions. 
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betting was in the neighbourhood of a 
sum of Rs. 8,000 and this must have been 
due to habitual and systematic betting at 
horse racing in the city of Meerut, I now 
proceed to deal with point No, 2 noted above. 
The words “profession,” “vocation? or 
“occupation” have not been defined in the 
Act. Bys. 2(4) 

“business ™ includes any trade, commerce or 


manufacture or any adventure or concernin the 
nature of trade, commerces or manufacture.” 


This is also not an exhaustive defini» 
tion of the words “business.” The Act 
of no assistance in the 
determination of the question whether a 
particular activity or course of conduct cone 
stitutes business or the exercise of a 
profession, vocation or occupation, and the 
question must be answered by giving these 
words their plain and ordinary meaning. 
But, having regard to the provisions of 
5. 2 (4), it may be assumed that the word 
business’ has been used in the Act ita 
commercial and limited sense. There is 
however, no warrant in the Act to give 
the words “profession,” ‘vocation’ or 
“occupation” a limited meaning. The words 
“business,” “profession” and “vocation” have 
been interpreted in some English decisions 
and though those decisions cannot, in view 
of the observations of their Lordships of 
the Privy Council in Commissioner of 
Income Tax, Bengal v..Shaw Wallace & Co. 
(4), at p. 590*, furnish an infallible guide, 
they are of assistance in interpreting the 
words under consideration. Tae word 
“business” has als> been interpreted in 
two decisions under the Indian Income Tax 
Act. In Commissioners of Inland Revenue 
v. Marine Steam Turbine Co, Ltd. (7), it was 
observed by Rowlatt, J., that the words 
“« business “` in whatever sense it be understood, is 


undoubtedly an elastic word capable of wide exten- 
sion; but it must be borne in mind that it is aleco 
a word which has two virtually distinct meanings, 
Itmay mean any particular matter or affair ofseri- 
ous importance. This meaning of the word may be 
illustrated by afew examples, When 4 private per- 
son goes to consult professionally hia banker or his 
solicitor it may properly be said that he goes to sca 
him on business, Inthe same way any serious 
matter affecting the resourcesof a trust,a school, 
a church or a charity may be spoken of as business 
relating to the particular institution, and a person 
dealing .with any matter of that kind is dealing with 
‘a, matter of business. To take a further example 


‘from the present case, ifa director of the respond- 


ent company.. were to go to its premises for the 
purpose of doing some purely formal act, or, if a 
share-holder were to go to the premises for the pur- 
pose of looking into -the accounts relating to these 

(7) (1920) 1 K B 193; 89L J K B 49; WL T 
368; 35 T L R 599, 


ie sec a al f : 
¥Page of (1982) A. L. d.~(8d.) - 3 
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royalties, he-would:no ‘doubt’ be attending there’ on 
a matter of business.. Theword ‘business,’ however, 
is also used.in another and a very different sense, 


' ag meaning an active occupation or profession con- 
- tinuously carried on, and it isin.this sense that 


the word is used in the Act with which we ere here 
concerned". -~ ., - 

` In Commissioner of Income Tax, Bengal 
v. Shaw Wallace £ Co. (4), at p. 591*, their 
Lordships of the Privy Council observed 
that though the words used in s. 2 (4) 
are wide, - a P ; 

- “but underlying each of them is the fundamental 
idea of the continuous exercise of an activity, 
Under `s, 10 the tax isto be payable by an assesses“ 
under the head ‘business’ in respect of the profits or 
gains. of any business carried on by him. Again, 


` their Lordships think, the same central idea: the 
` > words italicized, are an essential constituent of 


that which is ‘to produce the taxable income; it 


'., 38" to be the profit earned by a process of produc- 
tion, g 


-` In Rogers Pyatti Shellac & Co. v. Secretary 
of State (&), at p. 36, Mukerji, J , relying on 
certain English decisions held that . | 
“ the word ‘business’ is one of large and indefinite 
import and connotes something which occupies at- 
tention and labour of a person for the purpose of 
profit, The word means almost anything which is 
@n occupation or a duty requiring attention as dis- 
tinguished. from sports or pleasure and is used in 
the sense of an occupation continuously carried on 
for the purpose of profite.” l 

~, It would’ appear from these judicial 
pronouncements that the word “business” 
has been used in the. Act to denote the 
continuous ` ànd , systematic exercise of 


+ 


an occupation or profession” with the 


object of making income or profit, and 
where the element of continuity is wante 
ing ina particular activity that activity 
cannot be characterized as “business” 
‘Within the meaning of the Act. ‘‘Profes- 
sido’) “or “occupation” can amount to 
business only if it is continuously and 
systematically exercised, It follows that the 
jwords:. “profession” and. occupation? are 


words of. wider import than the word 


*business.”-The question what amounts 


‘to ‘a “profession, -was considered in Come 


missioners of inland Revenue v. Mazxse (9), 
‘at p. 657 and Scrutton, La J., observed that i 
© it seems to me......that s‘profession’ in the pre- 
gent useof language involves the idea of an occu- 


. pation requiring either purely intellectual skill, or 


of manual skill controlled, as in painting and sculp- 
ture or surgery, by the -intellectual skill of the 
operator, 
which is substantially the production or sale or 
arrangements for the production or sale of com- 
modities The line of demaracation may vary from 
time to timo. -> 


WO 52 G 1 (36); 83 Ind. Oas, 273; A I R 1925 Oal.. 


340 O L J 110; 28 O WN 1074 


~ (9) (1919) 1 K B’647 (657); 88 L J . 120 
60; 63 BJ 499; 35) LR dae SB 58; LO LT 


“*Page of (1932) A L J—(ka] 


as distinguished from- an occupation. . 
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Tt would appear from this” observation 
that the word- “occupation” isa word of 
wider import than the word “profession. 


In Partridge v. Mallandaine (10) the word 


“vocation” was held to be “analogous to 
‘calling,’ a word of wide signiication, mean- 
ing the way in which a man passes his life.’ 
No reported case has been cited by the 
learned Counsel on either side in which 
the word “occupation” used in s. 4 (3) (vit) 
may have been interpreted. But, in Mur- 
ray's Dictionary the meaning given to the 
word “occupation” is as follow: 

“The being occupied, or employed with, or engaged 
in something; that in which one is engaged; em- 
ployment ‘or business. .... A particular action or 


course of action in which one is engaged, especially 
habitually or statedly.” 


It is obvious that the words “business,” 
“profession,” “vocation” and “occupation” 
have been used ins. 4 (3) (vit) in contra 
distinction to each other and, having regard 
to the scheme of taxation underlying the 
Act, the conclusion is irresistible that the 
word “profession” is of wider import than 
the word “business” and the word ‘‘voca- 
tion” is of wider import than the word 
‘‘ profession’ and lastly “occupation” is a 
word of wider signification than the word 
“vocation.” In other words, what may ‘dot 
amount to business may amount to profes- 
sion and what may not amount to profession 
may amount to ‘vocation and what may not 
amount to vocation may amount to occupa» 
tion within the meaning of the Act. 

Whether the maintenance of a racing 
stable does or does notin a particular case 
amount to “business” must depend on the 
facts and circumstances of each case.. A 
company may be formed or a partnership 
may be entered into for maintaining race 
horses and for systematically running the 
same in races with the object of making 
money. In such a case the maintenance 
of race - horses would, in my opinion, 
amount to business within the meanig of 
the Act. What difference does it then 
make if the same sort of activity with the 
same object is continuously carried on by 
an individual? The mere fact that the 
maintenance of race horses involves ‘an 
element of sport cannot exempt it from 
the category of “business” if the activity 
is continuous and is carried on with the 
object of earning money. I find it impos- 
sible to lay it down as a general proposi» 
tion of universal application that, in all 
cases where an element of sport or amuse 
ment is involved, a particular activity, howso- 


(10; (1887) 18Q BD 276; 56 L J QB 251;56L 7 


203; 35 W R 276. - 
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ever systematically and continuously exercis» 
ed, cannot amount to business. The question 
in each case must be what was the dominant 
intention. If the dominant intention was 
to get income or make profits or gains the 
activity of the description referred to above 
must amount. to “business.” 

It may be assumed that the assessee in 
the present case is a man in very affluent 
circumstances and he could afford to spend 
substantial amount for mere sport and 
pleasure, but this circumstance, in my 
Opinion, cannot affect the answer to the 
question under consideration. The main- 
tenance of race horses, though providing 
pleasure and sport and possibly securing to 
the assessee the satisfaction of possessing 
splendid specimen of such horses, was also 
calculated to bring income to the assessee 
and, having regard to the method adopted 
by the assessee in the maintenance of the 
racing stable and running the horses in 
races, itis fair to assume that the assessee 
pursued this activity with the object of 
making money. The activity. therefore 
amounted to “business” within the meaning 
of the Act. I+ isfto be noted in this con» 
nexion that it is not the case that only in 
the year under consideration the assessee 
maintained the horses. It has been 
pointed out above that it was stated at the 


bar that questions similar to the questions 


that arise in the present. reference have, 
arise’ in connexion . with the assésgment 
for the. subsequent years, and this shows 
that the horses have been maintained and 


run in races by the assessee year after 
year. l | 

~“ Even if the maintenance of race horses did 
notin the present case amount to business 
it did certainly amount to the exercise of 
‘fvocation” or “occupation” within the 
meaning of the Act. In arriving at this 
conclusion, I have not ignored the fact that 
the assessee carries on money-lending busi- 
ness and dels in precious stones. Buta 
man may Very well have more than one 
vocation or occupation. I have already 
pointed out that the words “vocation” and 
“occupation are words of very wide import 
and they, in my judgment, embrace the 
systementic maintenance of racing stable 
such as we have in the present case. The 
question of betting by the assesses however 


' stands on a slightly different footing. That 


betting is done by every individual with 
the object of making money isan axiomatic 
truth, and, as such, it must be assumed 
that the assessee offered bets. with that 
intention. There is however not enough 


INOOME-TaX COMMISSIONER V. INDRA SEN (ALL). -+ 


| 563 


material upon the record to show that the 
bets were offered by the assessee with such 
continuity and frequency as to amount to 
business, nor am I prepared to hold, on the 
available materials, that betting constituted 
profession in the present case. But, having 
regard to the enormous loss sustained by 
the assessee under this head, I am of the 
opinion that the assessee must have offered 
bets on numerous occasions and that betting, 
in the case of the assesses, did certainly 
constitute his vocation or occupation. 

The decision in Graham v. Green (1) on 
which reliance was placed by the Incomes 
tax Autnorities was strongly pressed upon 
us by-the learned AdvocateeGeneral. With- 
all respect to the eminent Judge who de= 
cided that case I am not prepared to hold ` 
that betting, under no circumstances, can 
constitute vocation or occupation of a pare 
ticular individual and, that the winnings 
from the same: cannot amount to profits or 
gains chargeable to income-tax. The deci- 
sion in Graham's case (1) was cited in 
Cooper v, Stubbs (11), and Warrington, L J.,- 
made the following observations as regards 
the proposition laid dowa in that case : 

“I desire to reserve for consideration, when, if 
ever, it-comes before this Court, the question whe- 
ther bettiag transactions which produce a revenuo 
to the person who engages in them may not result 
in profits which are asseasable to tax. That ques- 
tion, when it arises, will have to be decided on the 
facts of the particular case.” = a 

. Similar obsdrvations ‘were also made by 
Atkin, L. J. These observations show that 
the authority in Graham v. Green (1) is not 
beyond dispute. 

For the reasons given above point No, 2 
must also be decided in favour of the 
assesses, 

To sum up, my reasons for arriving at 
tne conclusions stated above are as follows; 
(1) In order to entitle an’ assessee to have 
the -loss suffered by him set-off against his 
income the loss must be under one of the 
heads mentioned in s. 6. (2). S. 6 is exhaus- 
tive and embraces income from all sources 
whatsoever barring those classes of income 
which are spacified in s. 4 (3) of the Act. 
(3) [ne income from betting or horse racing 
must therefore fall uader one of the heads 
of income specitied in 8. 5 unless 1t comes 
within the purview of.s. 4 (3) (vit)of.. the 
‘Act. (4)° The burden of proving that the 
income from horse racing or betting comes 
under. the exception clause’ viz.,8. 4 (3) 
(vii), is on’ the department. (5) There are 
no materials upon the record to justify the 


V AD (1925) 2K B753;-94.L J -K-B 903; 133 L T53; 
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conclusion that the income from horse 
racing or beiting in the case of the assessee 
could not constitate his business, vocation 
or occupaticn, of -that the income from 
these sources was both of a casual and of a 
non-recurring nature. (6) It follows that 


the burden that lay on the department in ' 


the present case was rot discharged. 

‘For the. reasons given above I would 
answer the questions referred as follows : 

1 (a).. There was no material on which it 
could be held that the maintenance of the 
_ racing stable did not constitute the busi- 
Thess of the assessee. 

(6) There was no material on which it 
‘gould be held ‘that the series of betting 
transactions by the assessee did not con- 
stitute his business. 

‘2 (a). The assessee was entitled to have 
the loss of Rs. 425 deducted from his assess- 
able income for the year in dispute. 

. (ò) The assesses was entitled. to have the 
loss of Rs. 7,458 in the betting account 
deducted from his assessable income for the 
year in dispute. ` hi: 


Bajpal, J.—On an application made by 
the assessee Raizada Lala Inder Sen, head 
and representative of a Hindu undivided 
family,’ resident at 291 Olement Street, 
Meerut, under s. 66 (2), Income Tax Act 


(XI of 1922); the Oommissioner of Incomes 


tax, Central and United: Provinces, ias 
Stated a cage and referred two questions of 
law said to arise out of the appellate order 
of the Assistant Commissioner for our deci- 


sion. The questions of law formulated by 

him are as follows : 
~ “Q) Was there any material on which it could 
be found that (a) the maintenance of the racing 
stable, and (b) the series of betting transactions did 
not constitute ‘business’ of the assessee ? (2) If so, 
Was the assessee in the face of such a finding en- 
ritled to have the loss either (a) of Ra. 425 in the 
racing account, or ib) Rs, 7,458 in the betting ace 
count, or both losses, deducted from his assessable 
gncome for the year in dispute ?" 


: The assessee is a money-lender and deals 
‘algo in precious stones. For the asssssment 
year 1933-34 he claimed a deduction of 
Rs, 8,064 on account- of loss in what he 
‘described as the racing account. ‘This deduc- 

‘tion was claimed under s. 24 of the Act 
which provides that 
“where any asgessee sustains a loss of profits or 


gains in any year „under any of the heads mən- 


tioned in s, 6, he shall be entitled to have the 
. amount of the loss set off against his income, pro- 
‘Gita or gains under any other head in that year,” 


‘Section 6 of the Act-says : 


“Bave as otherwise provided by this Act. tha fol- 
lowing heads of income, profits anid gains ' shall be 
chargeable to income-tax in the manner hereinafter 
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appearing, namely : 

` (2) Salaries. - 
(it) Interest on securities. 
tiii) Property. 
(iv) Business. 
(v) Professional earnings. 
(vi) Other sources.” 


The assessee made profits in money-lend- 
ing and in precious stones, but in the racing 


account he lost Rs. 7,454 on betting and. 
Rs. 610 in running horses. It is conceded , 


that out of -this latter sum, Rs. 185 was 
spent in purchasing a slop-watch and 
that, therefore, this sum could net possibly. 
be claimed as a deduction and the loss 
is thus reduced to Rs, 7,879. I have had 
the ‘advantage of reading the judgments 
of my learned brethren [qbal Ahmad and 


Braund and [am definitely of the opinion’ 


that the questions of law have not been pro- 
perly formulated by the learned Commis» 
sioner. The orders of the Income-tax 
Officer and the Assisstant Commissioner 
as printed on our paper book are 


scrupulously barren of facts and the ase 


sessee’s contentions seem to have been 
decided' more or less as questions of law. 
The learned Commissioner, to whom a coms 
bined application under s, 33 of the Act 
for review by him and under s. 66 (2) of 
the Act for reference to this Court was 
made, felt this difficulty and by his order 
dated May 17, 1936 called for a report from 
the Income-tax Officer, and the Incomes 
tax Officer submitted his report on 
May 22, 1936 after examining the account 
books of the assessee for the year ending 
March 31, 1933 in the light of the observa- 
tions made‘ by the Commissioner in his 
order dated May 17,1936, and some facts 
for the first time seem to have been 
ascertained by the Incomestax Officer and 
were stated in his report.. 


The Assistant Commissioner, when he passe 
ed his appellate order dated February 8, 1936, 
had as far as I can see, only the original order 
of the Income-tax Officer dated February 26, 
1935 and he does not seem to have examined 
the account books of the assessee and anti- 
cipating the réasons, which [I shall give 
later on, I feel inclined to say on the 
first question formulated by the Commise 
sioner that there was no material, at least 
none has been mentioned in the appellate 

order of the Assistant Commissioner, on 
which he could find that (a) the maine 
tenence of the racing stable and (6) the 
series of betting transactions did not cone 
stitute business of the assessee. It is clear 
that under s, 66 (2), a question of law should 


ce 
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arise out of the appellate order of the Assis- 
tant Commissioner and out of the materials 
which the Assistant Oommissioner had 
before him when he passed his order ; and 
I have already said before that the facts 
came to be investigated for the first time in 
some details—scanty as they are even now 
for deciding this particular case—when the 
Commissioner for his own benefit called for 
a report from the Income-tax Officer after 
the assessment was complete so far as the 
Income-tax Officer and the Assistant Com- 
missioner were concerned. 

I shall, however, out of deference to 
the wishes of my learned brethren con: 
stituting tbe Bench, not adopt the drastic 
measure of refusing to answer the ques- 
tions of law or of sending back the case 
to thé learned Commissioner because I feel 
that no fresh facts can probably come to 
light and we can only in ageneral man- 
ner decide the questions of law. 

The facts that have been ascertained by 
the Income-tax Officer after an examina- 
tion of the accounts in his second report 
may be briefly stated. In the books of 
the assesses there are two accounts for 
racing in the year in question; one is 
the horses account and the other is the 
racing account. The horses account is a 
very bald one. It relates to the purchase 
of three horses, one for Re, 1,000, the second 
for Rs. 1,400 and the third for Rs, 1800 
and all of them were purchased between 
October 19,1932 and February 20, 1933. 
The total price of the three horses, 
comes to Rs, 4,200 which represents the 
assessee’s investment for. the year under 
consideration. Only the first two of the 
above horses ran at the various races in 
that year. 

The racing account contains’ a consoli- 
dated record for bettings and stakes, Tne 
winnings on account of betting-as well as 
stakes meney received from the race clubs 
have been credited to it and the- losses 
due to bettings and expenses incurred in 
connexion with the maintenance of horses, 
like bills for forage, money paid to the 
secretaries of the race clubs in the form 
of entry fee, jockey fee, servants pay, etc., 
have been debited to the account. The bets 
include bets on the assessee’s own horses 
as well as on those belonging to others and 
it was not possible from the account to give 
Separately the losses suffered due to bete 
ting on his own horses and on horses 
belonging to others, because no details 


. were kept in the books. In the betting 
account. the winnings are Re, 3,910 and 
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the losses are Ra, 11,364. Thus, the net 
loss is Rs, 7,454. In the racing account 
the profits as represented by the stakes 
money come to Rs. 4,747 and the losses 
are Rs. 5,357. Thus, the net loss is 
Rs. 610. Out of this should be deducted 
a sum of Rs. 185 debited tothe price of a 
stop-watch which obviously is inadmissible 
being acapital expense, and the loss is 
thus reduced from Rs. 610 to Rs. 425 on 
this head. The question that emerges out 
of these facts is whether the assessee is 
entitled to claim a deduction under s. 24 
of the Acton account of the above losses. 
I would like to divide the racing account 
into two heads, one consisting of the 
maintenance of the racing stable and the 
other consisting of the betting transactions, 
although the two may be said to be in- 
timately connected, for experience shows 
that a horse owner who maintains a racing 
stable can rarely escape the temptation 
of betting, The Income tax Officer and 
the Assistant Commissioner have quoted 
the observations of Rowlatt J. in Graham 
v: Green (1) in extenso and the Income-tax 
Officer has disallowed the set-off claimed 
on betting by an implicit reliance on the 
above English case, and as for the loss 
due to the maintenance of horses and 
running them in the various races he says 
Oe ies not aries inthe course of a vocation or 
profession. The assessee indulges in this hobby by 
way of pastime and it isnot done inthe nature of 
profession. The loss sustained by him or the income 
made in pursuance ofthis pastime do not attract the 
provisions of the Income Tax Act. The loss 
claimed by him onthis account is therefore, dis- 
allowed,” 

The learned Assistant Commissioner ap- 
pears to have mixed up the two accounts 
and observes as follows : 

“I donot think the efforts of the appellant in 
maintaining horses and betting on them and others, 
howsoever, systematically organized they may be 
constitute a business. A stable might be kept 
in an organized manner, but this by itself does not 
constitute a business. There isnosystem in betting, 
nor can it be called organized. A person who bets may 
think that he does so systematically but actually it is 
not the case, for there is no element of trade or business 
or even vocation in it. Betting is only a hobby 
which doesnot amount to business. The appellant 
isnot a bookmaker whose efforts are organized 
and systematic and consequently the former 
cannot be said to be oarrying on trade or 
business merely by keeping a stable and betting 
on horses.” 


After having said the above the Assis- 
tant Commissioner quotes the observations 
of Mr. Justice Rowlatt, in Graham v. Green 
(1). Now itisclear that the observations 
of Rowlatt, J., relate only: -to betting and 


566 | 


have no bearing on the question of racing 
establishment. With great respect to 
that learned Judge,I am afraid, I am not 
prepared to goto the extent to which he 
has gone and to say thatitis not possible 
under any circumstance to bring the 
income from betting under the six heads 
given in s. 6, Income Tax Act, for, apart 
from the more or less well-defined first five 
clauses there is the sweeping sixth clause, 
namely ‘other sources.’ Graham v, Green 
(1) was considered by the Court of Appeal 
in Cooper v. Stubbs (11) and at p. 769* 
Warrington L. J. says : i 


“I desire to reserve for consideration, when, if 


ever, it comes before this Court, the question whether. 


betting transactions which produce a revenue to the 
person who engages in them may not result ia 
profits which are assessable to tax. That question 
when it arises, will have tobe decided on the facts 
of the particular case” 
and Atkin L, J.at p. 776* says : 

“Like my brother Warrington I desire to reserve 
the question of what the position would be if 
these transactions had turned out, to be bets; but if 


the bets had been proved to be as continuous as 


these particular beta were, I express no opinion 
about it. Isuppose the matter may some day arise in 
the Courts,” f 


Itis obvious that the English Court of 


ppeal in ‘the above case was not quite 
happy about the decision of Rowlatt, J., 
in Graham v.Green (1), and I can conceive 
of a case’ where a person might be making 
his livelihood by bettings alone, or-in 
addition to other sources of livelihood might 
be making an income out of bettings as: 
well, Such a person might get into touch 
with the various racing establishments, 
might try to find -out the capabilities of 
Various horses maintained in those racing 
establishments and might evolve some 
system for betting and in any event might 
be known by the: general public as a 
person who indulges constantly in ‘ beis, 
Maintains a regular record of them and 
depends. for his livelihood solely cr mainly 
on betting. Like the two learned Judges 
‘Warrington, L, J, and Atkin, L. J., I would 
reserve the consideration of the question 
‘when & proper case arises and content 
‘myself by saying for the present that 
‘Graham v. Green (1) should not be consider- 
-ed by the’ Income-tax Authorities in this 
“country as a case of universal application. 
:The 'income from the maintenance of a 
racing establishment might in certain 
cases come within the head of ‘business’ 
and in certain other cases come within the 
_head of ‘other sources’ and the exemption 
“clauses.s, 4 (3) (vii) might not apply. 


~ “Pages of (1925) 2 K. B.—[Ed.] = 





INCOME-TAX COMMISSIONER v.:ÍNDBA SEN (ALLJ © 


_ 18710 
The racing establishment consisting ‘of 


the expenses incurred on moneys paid to. 


the secretaries of the race clubs in the form 
of entry-fee, jockey-fee, pay of servants, 
travelling charges, etc.,on the debit side and 
of the stakes money on the credit side 
stands on a different footing. This might 
be indulged as a hobby and a pastime or 


might be conducted on business lines which”, 
involves an element of commercial enter- 


prise, In every case it will be a question 
of fact, the fact to be determined from, 
surrounding circumstances, the surrounding 


circumstances being invoked ino order to, 4 


determine the underlying intention of the. 
person concerned. I am aware of the danger 
of what I am saying, 


powers but I am not prepared to assume” 
that they will exercise these powers arbi». 
trarily and it might further be possible 
in an extreme case to hold that the power 
was not judicially exercised and the ques-, 
tion was a mixed question of fact and law. 


If however experience shows that. there.. 


has been an abuse of such powers it will be 
time for the Legislature to step in. to 
remedy the abuse, but I am convinced. that. 
we as Judges should not try tolay down 
any scientilic test or tests. The Income 


Tax Act has not attempted todefine ‘income’ ` 


and could’ not possibily define or describe- 
‘other sources. ‘‘Business” bas only. been. 
described as including l ; 
“any trade, commerce or manufacture or any ad-. 
venture or concern in the nature of trade, commerce 
or manufacture.” i 


What other things it includes the Income 
Tax Act does not say, nor have the words: 
“profession, vocation or occupation” occurr- 
ing in s. 4 (3) (vit) been defined anywhere 


in the Act: much less the words “casual - 


and non-recurring nature’ also occurring 
there, -A common sense working definition 
or description will have to be adopted in 
each particulir case. Their Lordships of 
the Privy Council in Commissioner of In- 
come Tax, Bengal v. Shaw Wallace & Co., 
(4), at p. 590* say : l 

“The object of the Indian Act is to tax ‘income,’ a 
term which it does not define. It is expanded, no 
doubt, into ‘income, profits and gains’ but the expan- 
sion is more a matter of words than of substanee. 
Income, their Lordships think, in this Act connotes 
a periodical monetary return ‘coming in with some 
sort of regularity, or expected regularity, from 
definite sources. The source is not necessarily one 
which isexpected to be continuously productive, but 
it must be one whose object is the production ofa 
definite return, excluding anything in: the nature'of 
a mere windfall,” 


In the Fol! Bench ‘case in A. U. John v, 


~¥ Page of (1933) A L J. {Ed] 


This might vest- 
the Income-tax Authorities with undesirable . 
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Commissioner of Income Tax (12) to which 
I was a party,ıt was held that . 

“the observations of the Judicial Committee with 
regard to the question as to what amounts to income 
under the Income Tax Act in Commivaioner of In- 
‘come Taz, Bengal v. Shaw Wallace Co, (4), 
referred to above, were not intended by their Lord- 
ships to be confined to the particular facts and the 
circumstances of the case which their Lordships were 
considering. Their Lordships intended to indicate 
that the element of periodical receipt or regularity 
or expected regularity of money return was an 
ere aaa ingredient of ‘income’ under the Income Tax 

ot.” 


Applying, therefore, this definition of 
income to receipts from racing establish- 
ment or from betting, I am prepared to hold 
that it is possible to conceive of a case 
where receipts from either of these sources 
might come within the‘definition and the 
exemption contained in s. 4(3) (eti) might 
not apply, and in that case the assessee 
might be entitled to claim a set-off under 
s. 24 of the Act if a loss ensues there. Oom- 
ing to the ‘facts of the present case which 
are ever so meagre my view is that the 
assessee is not entitled to claim a set-off 
of losses either on the racing establishment 
account oron the betting account, and this 
is My general answer to the questions 
formulated by the learned Commissioner. 

Braund, J.—This is a case stated by the 
Oommissioner of Income-tax of the Central 
and United Provinces and referred to us 
under s,66, Income Tax Act, 1922, The 
facts, so far as they are available to us, are 
very simple. The assessse is one Raizada 
Lala Inder Sen. He is the head of a joint 
Hindu family which carries on business in 
Meerut as money-lenders and dealers in 
precious stones. In the course of the 
financial year 1932-33, the assesses was 
minded to buy three race horses at an 
aggregate capital cost of Rs, 4,200. These 
horses he trained, or had trained for him, 
for racing. During the year ending 
March 31, 1¥33, the assessee ran these horses 
in Various races as a result of which he 
received in stakeemoney a sum of Rs. 4,747 
from Various racing clubs in Northern India. 
The expenses however of the traiaing, up- 
keep and running of the horses, as adjusted 
by the Incomestax Officer, amounted to 
Rs. 5,272. In the result therefore there was a 
loss on this account (which is called ‘‘the 
racing account’) of Rs. 425. 

The assessee however made bets during 
the year of assessment both on his own 
horses and upon horses nct his own. We 


are given no facts relating to the volume 
(12) (1838) A L J 736; 176 Ind, Cas. 771; A I R 1938 
A re I L R(1938) Al.€91; 1938 A L R 686; 11 
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or frequency of this betting, its distribution 
between bets made by the- assessee on his 
own and upon other horses nor the size 
of the bets made, except that the nett 
result of these betting operations during the 
year of assessment wasthat they showed 
a nett loss of Rs, 7,454. The assessee 
appears to have entered these transactions 
in bis books of account under two headings, 
namely “Horses Account" to which. he 
debited the purchase price of the horses 
and “Racing Account’ to which he debited 
his outgoings in respect of training, upe 
keep etc., and in which he also entered his 
losses and gains in respect of the bets he 
made. 

These are the whole of the facts. To 
put the. point in issue in its simplest terms, 
the assessee has claimed in respect of the 
year of assessment (1933-34), to be allowed 
a deduction of Rs. 8,064 (the aggregate of 
Rs. 425 and Rs, 7,454) under s. 24, Income 
Tax Act,.upon the footing that it represents 
a loss of profits or gains in the year of 
assessment under one of the heads men- 
tioned in s. 6 of the Act. Both the Incomes 
tax Officer and the Assistant Commissioner 
of Income-tax decided against the assesses, 
The present case has been stated to us 
by the Commissioner who has expressed 
his own Opinion to be that the assessee 19 
entitled- to the relief he seeks neither in 
respect of the loss of Rs, 425 incurred by 
him in maintaining his stable and running 
his horses nor in respect of the loss of 
Rs. 7,454 incurred by him on betting. He 
has taken the view that as regards both 
they were carriedon “asa hobby and not 
by way of business.” I think he was right. 
The actual question referred to us isin these 


terms: eae 

“() Was there any material on which it could 
be found that (a) the maintenance of the racing 
stable, and (b) the series of betting transactions 


did not constitute ‘business’ of the assessea? (2) If 
so, was the assesseo in the face of sucha finding 
entitled to have the loss either (a) of Rs, 425 in 
the racing account or (b) Rs. 7,458 in the betting 
account, or both losses, deducted from his assessable 
income for the year in dispute? 


It will, perhaps, be convenient . before 
discussing the form of, and deciding, the 
questions which the Commissioner . has 
framed to refer to the relevant provisions 
of the Income Tax Act itself. It is obvious 
that to be assessable under the Act at 
all the “income” to be assessed must be 
such “income” as the Ac: applies, to. What 
‘income, profits and gains” are to be 
reached by the Act isto be found ins, 4 


(1), a8 further ‘described! in s. 6 of the, 
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_Act, And what “income” is not to be reach- 


ed by the Actis to be found in s. 4 (3) 
which sets out various classes of ‘income’ 
to which the Act does not apply at all, 


‘It has'to be noticed that by sub-s, (3) of 
3. 4 certain classes of “income” are declared 


not to be affected by the Act at all and, 


‘for myself, I find it difficult to reconcile 
the view of the Madras High Court ex- 
‘pressed in Commissioner of Income Taz, 


Madras v., Panchapakasa Iyer (6) to 
-which my learned brother has referred, 


‘either with the well-known principles 


for the construction of fiscal statutes 
‘or with the jact that, upon its face, the 
Income Tax Act is not made applicable to 
all income but only to those classes of income 
which by its own terms are not exempted. 
The words “profits and gains” which appear 
in the general charging section (s. 4 (1)) 
‘are not to’ be found in sub's. (3) of s, 4. 
‘But, in my view, the word “income” as 
used in the sub-s. (3) of s. 4 embraces 
every form of receipt of the kind which 
but for the exemption would, or might, 
have been embraced by the words “income, 
profits or gains” in s, 4 (1), As has been 
pointed out by the Judicial Committee of 
the Privy Council in Commissioner of In- 
come Tax, Bengal v. Shaw Wallace & Co. 


ji 

“The object of the Indian Act is to tax ‘income,’ 
a term which it does; not define. It is expanded, 
no doubt into ‘income, profits and gains,’ but the 
expansion is more a matter of words than of sub- 
stance.” 

‘. It seems to me, therefore, that the words 
‘profits’ and ‘gains’ in reality add nothing 
to the expression ‘income’ and that an in- 
coming receipt of any of the classes exempt- 
ed in s. 4, subes. (3) of the Act is one 
to which the Act does not, and never did 


apply. >, | 

‘| The real question, therefore, which falls 
to be. determined on this reference is whee 
ther any receipts (a) by way of stake money 
derived from the running of the assessee’s 
horses in races and (b) from betting, or 
from either of those sources, subject of 
course to all proper adjustments in respect 
of outgoings or losses, weuld have been 
assessable to Indian incomertax under the 
Act if a profit had been shown on these 
accounts respectively. For, under s. 24 (1) it 
is only in sucha case—that is to say, in the 
case of a loss of profits or gains under any 
‘assessable’ head mentioned in the Act—that 
any question of aset-off of losses can arise. 
' The only head of sub-s. (3) of s. 4 of 
the Act which can possibly catch this 


ease is head (vii), the effect of which is. 
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that: | 

“(3) This Act shall not apply to the following classés 
of income: $ 

* * * + * 

- (vii) Any receipts, not being receipts from business 
or the exercise of a profession , vocation or occups- 
tion, which, are of acasual and non-recurring nature, 
or are not by way of addition to the remuneration ofan 


employee.” 


The question whether by virtue of 
this clause the ‘income’ in dispute in this 
case is one to which the Act applies at 


‘all is, to my mind, the only material 


question involved in this reference, because, 
in itself, it embraces both the questions, 
first whether the assessee in doing what 
he did was exercising a “business,” “pros 
fession,” “vocation” or “occupation” and, 
secondly whether, if he was not exercis- 
ing any of those things, the classes of 
receipts with which we are dealing, or either 


of them, were or was “of a casual and ` 


non-recurring nature.” 


Before giving what is, in my opinion, . 


the proper answer to this question, I 
desire to say that I agree with what has been 
said as to the form of question propounded 
to us by the Commissioner. It is an 
unhappy form of question which I have 
met with before in cases of this kind. The 
question really ie, as I have said, whether, 


on the facts rs found by the Incomertax | 


Officer, he was correct in law in holding 
(a) that the assessee was not carrying on 
a “business,” “profession,’ ‘‘vocation” or 
“occupation” in the respects or either of 
them in reference to which he claims relief 
and (b), if he was not, whether any “receipts” 
in these respects were in law, on the facts 
found, “casual and nonererurring.’ I do 
not think that this criticism amounts to 
re-framing the questions asked by the 
Commissioner. It is intended to explain 
them as a preliminary t^ answering 
them, — : 

Though it appears to have been assum 
ed throughout these proceedings, both 
before the Income-tax Authorities and here, 
that the maintenance and training of the 
three Lorses ought to be treated as a 
separate transaction from the assessee’s 
betting, I desire to say for myself that I am 
not altogether sure that, that on the facts 
is the right way of looking atit. I think 
they may just as easily, if not better, be 


regarded as cne and the same activity. If - 


in. the result they should be held to cone 
stitute ‘business,’ I should myself think 


that they are one business and not two.. 


And-whether they are held to be an 
enterprise productive of receipts which are 


F g 


T 


-= e ne ee ee r 


wv 


1940 


“casual and non-recuring” or not, I should 
prefer to regard them in this case as 
one enterprise and not as two. But it 
makes no difference to the conclusion I have 
come to and I do not, therefore, propose to 
depart from what has been hitherto accepted 
as the right view, 

In my judgment, neither the assessee’s 
Ownership, management and running of 
his three race horses nor his betting transac- 
tion can, in this case and on such facts 
as have been disclosed to us by him, be 
said to constitute his ‘business,’ his 
‘profession,’ his ‘vocation’ or his ‘occupa- 
tion. I should, for myself, be very un- 
willing to try to lay down any general 
definition of what a ‘business,’ ‘profession,’ 
‘vocation’ or ‘occupation’ is, because it is a 
matter which, to my mind, must necessarily 
depend in every case upon the circumstances 
of the assessee, the particular things he 
does and the degree to which, and the 
object with which, he does them. A 
philatelist collects stamps for his own enter- 
tainment, A stamp dealer collects them for 
his profit. A country gentleman maintains 
a garden forhis pleasure, while a market 
gardener or a florist does so for his profit. 
And yet in neither case would it be right to 
say that either the desire for, or an indiffer- 
ence to, profit, as the case might be, was 
an exhaustive test, for business and pleasure 
may well be combined. And still less is it 
possible tomy mind to say that an actual 
profit would necessarily convert what was 
primarily a hobby or a pastime into a 
business. For I donot doubt that many 
stamp and curio collectors entertain a 
secret hope that they may one day by 
good chance and to their profit acquire 
a rare and valuable specimen. And I think 
they would be surprised to know, if that 
were to happen, that they had been carry- 
ing on a ‘business.’ Thetruth I think is 
in this, as in so Many other cases, that no 
exhaustive test can be applied but that all 
the surrounding circumstances must be con- 
sidered and common sense applied. If there 
is one test which is, as I think, more valu- 
able than another, it is to try to see what 
is the man’s own dominant object, whether 


` jt was to conduct an enterprise of a com: 


mercial character or whether it was primarily 
to entertain himself, It the latter was his 
real objective, I do not think that the 
circumstances that bis hobby might pos- 
sibly yield him a reward is conclusive of 
this question whether what he is doing con- 
stitutes a ‘business’ ‘profession,’ ‘vocaticn’ or 
‘occupation’ within the meaning of this Act. 
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Tn this case, the assessee was, as far as 
wecan tell, aman wellable to afford the 
pleasure both of keeping race horses and of 
betting, I think that in India, asin Eng- 
land men of means take a pride in posses» 
sing race horses and in exhibiting their 
horses, and themselves, on race courses, 
And the instinct to gamble is not the 
perquisite alone of a man of business. 
Prima fasie, I think that, where the only 
facts known are that a welleto-do man 
owns and runs three horses and bets on 
them and other horses, he does so for hia 
pleasure, even though that pleasure costs 
him Rs. 7,000 odd ina year. And nonethes 
less is this so by reason of the fact that he 
makes a note in his books of account what 
his pleasure costs’ him. Many men of 
method do that. And, indeed, one cannot 
dismiss from one’s mind the possibility 
that such entriss may be made for the 
very purpose of raising a claim such 
as the assessee is now making. Though I 
express this view, [do not desire it to be 
thought that, in my opinion, there are no 
circumstances in which a man can ever be 
said to be an owner of race horses,or a game 
bler,as a business proposition. I think 
that that would be going much too far, f 
think that it may well be that there are 
cases in which by the scale on which ho 
conducts his racing or his gambling (whe- 
ther on horses or ‘in other ways), by the 
commercial methods adopted, by his declar- 
ed intention or by the absence of any other 
means of livelihood, he may make it clear 
that his object is to make a ‘business' 
ofit. With great respect to that learned 
Judge, I am doubtful whether the decision 
of Rowlatt, J ,in Graham v, Green (1) really 
faces the fact that however irrational it 
may be, gambling in some form is, nevere 
theless, for some people a meansof liveliho- 
od. In Cooper v. Stubbs (1!) at pp. 169 
and 776* the English Court of Appeal, 
notwithstanding that Graham v. Green (1), 
was cited to tham, expressly guarded them- 
selves from deciding the question whether 
batting transactions which produce a 
revenue to the perssn who engages in them 
may not result in profits which are assesge 
able to tax. I do not myself think that 
Graham v. Green (1) is necessarily an 
authority which ought to be relied upon 
in India on a matter arising under the 
Inceme Tax Act. 

For these reasons, in My opinion, neither 
the assessee’s activities on the race course 
itself nor his betting can, cn the facts of 
-= Pages of (95) 2K. B-{ae) =~ 
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this case, so.far as we know them, be held 
to constitute a ‘business. They certainly 
do not, in my opinion, constitute a ‘profes 
sion’ ór a. ‘vocaticn;’ and though in a 
seLse they engage part of their owners 
time, they equally do not constitute his 
‘occupation’ in tke sense in which, in my 
judgment, that expression isin its context, 
used in this Act. 

- A more difficult question however arises 
when we come to consider whether such 
profits (if niade) would be of a “casual and 
nonerecurring nature.” It is to be observed 
that we are given no information as to the 
number of races run nor of the number of 
bets made. But I do not myself think 
that we ought to, or need, send this case 
‘back at this stage under s. 66 (4). 

_ First, as to the betting, I have discarded 
the contention of the assessee that in thia 
ease he is proved to have been betting as 
a matier of ‘business. It follows, I think, 
‘hat the true view is that he made a bet 
whenever he felt inclined todo so. He was 
not compelled to and, as far as we know, 
there was no methcd in his betting. I 
think therefore that the right way to look 
at this is that the assessee. whenever he 
felt inclined from time to time made a bet 
and not that he made a series of bets ona 
prescribed plan, He was free to stop 
whenever he liked. And if each bet is, as 
I think, an individual transaction, I can 
myself see nothing of a ‘recurring nature’ 
aboutit. It was not its nature to recur. 
If it did in fact recur with great frequency 
it might on that account become a ‘busi- 
ness. Jt may be true that, in fact, these 
bets.did recur. But that was not the result 
of the ‘nature’ of the transaction but of the 
mere spasmodic volition of the assessee. 
They were not, tomy mind, of a recurring 
‘nature’and the assessee has not shown us 
that.in this case they did recur in sucha 
way as to constitute them a ‘business.’ I 
think also, upon ttis line of reasoning, 
that they. were ‘casual’—‘casual’ in the 
sense that they were merely arbitrary acts 
dictated by the assessee’s mood at the 
time cf making them and following no set 
course of dealing. "Nor can it be denied 
that. whether or not any particular bet yie'd- 
ed a profit was a mere matter of chance. 
Whether the chance was a good: chance or 
a poor chance (or, in ‘other words whether 
the odds were short or long), a chance it 
remained and, in that sense, its proceeds 
were, I think, mere ‘casual’ receipts. I 
think that the word ‘casual’ in this secticn; 


muat be read as meaning -the antithesis of. 
1 -* mee Lb = a + mate fe" 
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that which is governed by something more 
than mere chance, something out of which, 
according to the probabilities of business 
or to the known course of practical experie= 


“nee, a rational expectation of profit arises. 


And that does not, in my opinion, apply to 
a mere bet, 
. As to the management and running ‘by 
the assessee of race horses, I think that 
exactly the same considerations apply. It 
was,in my view, a pastime, which might 
or might not—and probably would . not 
yield a profit, It was in this particular 
case, [think, a pastime which has not been 
proved to have heen even designed to 
yied a profit. The asseesee has‘ certainly 
not, on the facts we have, proved, in my 
Opinion, that if was for him more than 
a mere amusement, notwithstanding 
that his losses have been noted in his 
books. It was, I think, a mere ‘hobby’ 
as the Commissioner has described it and, 
inasmuch as each race in which the assessee 
engaged his horse, was in itself a: separate 
venture, I see nothing in any receipt 
derived from it that was not “of a casual 
and non-recurring nature.” It should of 
course, be observed that itis the “receipts” 
which are by the Act required to be 
casnal and nonerecurring and not the 
occupation. I think however myself, as I 
have already said, that the better view of 
the whole matter is to regard the racing 
and the betting as one and not as two, And- 
in that case, the same result follows. ` 
In the result, I think that the questions 
referred to us ought to be answered thus: 
On the facts as found by the Incomestax 
Officer the maintenance, management and 
running in races of race horses by the ase 
sessee during the year of. assessment and. 
the betting of the assessee during that year, 
did ‘not in law constitute the 
‘profession, ‘vocation’ or ‘occupation’ of the: 
assessee nor any part of such .‘businers,’, 
‘profession’ ‘vocation’: or ‘occupation; and- 
the receipts by the assessee from the said 
sources, or any of them, would not, if a 
profit had been derived therefrom, have in’ 
law consitituted income, profits or gains of - 
the assessee from ‘other sources’.within the- 
meaning of s. 6 (vt), Income Tax Act, 1422; 


and, accordingly, the assessee is not entitle- 


ed under s. 24 of the said Act toset-off any 
loss of profits or gains in the year of assess- 
ment in respect of the said maintenance,’ 
management and running of his :ace horseġ ` 
or in respect of the said betting against-hia 
income, profits or gains in that year under’ 
any other head of assessment, ae 


ma - 


‘business, 
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By the Court.—The answers to the 
ponerse referred to this Court are as fol- 
ows: 


-fqbal Ahmad, J.—(1} There was no 
material on the record on which it could 
be found that (a) the maintenance of the 
racing stable, and (b) the series of betting 
transactions did not constitute business of 
the asssssee, 

(2) The assessee was entitled to have the 
loss (a)-of Rs. 425 in the racing accvunt, 
and (b) of Rs. 7,458 in the betting account 
deducted from his assessable income for the 
year in dispute. 7 
- Bajpai and Braund, JJ.—We answer 
both the questions referred to us together 
in these words: 

: That upon the materials before us the 
agsessee is not entitled to claima set-off of 
losses either on the racing establishment 
account or on the betting account. ` 

«The fee of the learned Advocate-General 
is assessed at a sum of Rs. 200. A copy of 
our judgments and of the order of the Court 
under the seal of the Court and the signa» 
ture.of the Registrar shall be sent to the 
Commissioner of Incomestax. In ‘the cir- 
cumstances of the present case we direct 
the parties to bear their own costs. 

ED Answered accordingly. 
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SRI RAM— DEFENDANT—APPELLANT 


- versus 
SITAL PRASAD AND ANoTHER-~PLAINTIFFS 


a —~RASPONDENTS j 
> Hindu Law—Joint family—Partition—Separa- 
tion taking place—Presumption as to remaining 
members— Partition—Shares—Mother's share—Sue- 
cession to—Mother living jointly--Hjfect on succes- 
ston--Stridhan. 

en one member of a joint family separates, 
thera is no presumption either that the remaining 
members have also separated or they continue joint ; 
it’ is a question of fact in each case to be proved 
like any other fact by evidence. 87 Ind. Cas. 333 
(1), relied on, 

According to the Mitakshara Law, the mother 
or the grandmother is entitled to a share with sons 
or grandsons dividing the family estate between 
themselves but she cannot be recognized as owner 
of such share until the division is actually made as 


she has no pre-existing right inthe estate except a 


right of maintenance. Where she is allotted her 
share in the partition yet her share is not parti- 


‘tioned she cannot be said to have become the owner 
_of the share allotted to her and it remains in the 
‘joint family. 159 Ind, Oas. 1080 (2) and 46 Ind. Gas, 


750 (3), relied on. 
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The rule that in cases governed by the Mitakshara 
the share allotted to a mother on partition 1s not 
her stridhan and that on her death it passes not to 
her stridhan heirs bat to the sons or grandsons out 
of whose portion it was taken out, isa general rule 
applicable to a case in which all the members of a 
joint Hindu family have separated. It cannot 
apply to a case in which though one of the members 
of a family has separated the mother has continued 
to live jointly with the other members, for in the 
latter case it is obvious that the members who con- 
tinued joint will form a joint Hindu family and 
succession to the property held by them will be 
governed by the rules of Hindu Law applicable to 
a joint family. 14 Ind. Oas. 1000 (4) and 103 Ind. 
Cas. 322 (5), explained. 


S. O. A. against the order of the Dis- 
ee Judge of Gonda, dated November 17, 
1937, 


Mr. S. N. Srivastava, for the Appel- 
lant, 


Messrs. L. S. Misra and P, N. Chaudhry, 
for the Respondents, 


Judgment.—This is a second appeal 
against a decree of the learned District 
Judge of Gonda confirming a decree of 
the Jearned Oivil Judge of that place. 

Mahabir, father of the appellant and of 
respondent No. 1 and grandfather of respon» 
dent No. 2, had three wives. By his first 
wife he bad a son named Baleshar whoss 
son is Kandhaiya, plaintiff- respondent No. 2, 
by his second wife he had a son Sital 
Prasad plaintiff-respondent No. 1, the third 
wife was Dharma who gave birth totwo 
sons, Sri Ram the present appellant and 
Ram Raj. The latter died issueless. 

In 1909 Baleshar sou of Mahabir brought 
a suit for partition of the family property 
and in that suit Dharma also claimed a 
one-sixth share under the Hindu Law, 
Baleshar’s suit was decreed for partition 
of his one-sixth share and that one-sixth 
share was on his application partitioned 
by- the Revenue Court. Ram Raj died 
seventeen or. eighteen years ago, Dharma 
died on June 6, 1936 and about three 
months later, Mahabir also died. On hig 
death the suit which has given rise to this 
appeal was brought by Sital Prasad gon 
of Mahabir, and Kandhuiya, son of Baleshar, 
for a two-thirds share of the shares left 
by Mahabir and Dharma. 

The defence was two-fold. In the first 
place it was said that even after the 
partition in favour of Baleshar, Mahabir 
his wife Dharma and his son Sri Ram, 
defendant, continued as members of a 


‘joint family so. that on Mahabir’s death 


the property devolved on Sri Ram by right 
of survivorship. In the second place it 
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was contended: that Mahabir bad made a 
will -on February 10, 1934, in favour of 
Sri Ram ih respect of the entire proe 
perty. 1 
„ The learned Civil Judge upheld the will 
in favour of the defendant and dismissed 


the plaintiffs’ suit’ as regards Mahabir's. 


own one-sixth share but gave the plaintiff 
a decree for two-fifths of Dharma’s one- 
sixth share holding that on her death her 
share reverted to those from whose shares 
it was carved out. The defendant appealed 


but the learned District Judge upheld the . 


decree cf the trial Court, 

The appeal has been arguéd before me 
on the first contention, namely, that inspite 
of the partition of Balehshar’s share, 
Mahabir, his wife Dharma and Sri Ram 
bis son continued joint so that the one- 
third share of Mahabir and Dharma came 
to the. defendanteappejlant by right of 
survivorship It is now well-established 
that when one member of a joint family 
separates, there is no presumption either 
that the remaining members have a'so 
separated or they continue joint; it is a 
questicn .of .factin each case to be proved 
like any other fact by evidence. In the 
case Palani Ammal v. Muthuvenkatacharla 
Moniagar (L. K. 52, I. A., 83) (1) it was 
held by their Lordehips of the Judicial 
Committee that when one member of a 
joint family has separated, an agreement 
by the remaining members to continue 
undivided may be inferred from the way 
in which their business is carried on after 
the separation, Mulla in his Principles of 
Hindu Law, Sth Edition also says: —~ 

“It is open to the wnon-separating members to 
remain joint and to enjoy as members of a joint family 
what remained of the joint family property after 
such partition. No express agreement is necessary 
for this purpose. The intention to remain joint 
may be inferred from the way in which their 
family business was carried on after their former 
co-parcener had separated from them, or it may 
be inferred from other conduct indicating such an 
intention.” (Vide para. 328). . 
` In the present case I think there is 
gocd evidence to show that after the 
partition of Balesher’s and Sital Prasad’s 
shares, Mahabir continued joint with his 
son Sri Ram, defendant and his wife 
Dharma. In the first place the decree in 
the partition suit of Baleshar (Ex, 1). it~ 
self shows that Mahabir, Dharma and Ram 
Raj's shares were dealt. with togetber as 
tworthirds share of the prcperty. Then, 

(1) 52 I A 83; 87 Ind. Oas. 333; A I R 1925P O 
49: 48 M1 J83;6 PLT 133; 21L W 439; (1925) 
M W N 330; 3 Pat, L R 126; 27 Bom. L R 735; 29-0 
oon” 23 ALJ 748; L R.6 A(PO) 143; 48 M 254 
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Ex, A-3 the partition proceedings of the 
Revenue Court also show that though 
Baleshar’s two annas eight pies share was 
separated, the shares of all the other 
members of the family remained joint in 
the remaining thirteen annas four pies 
share. Further the Khewat for 1338 P. 
(Ex. A-8) shows that Sital Prasad and: 


Kandhaiya’s shares were separated but the 
“ten annas eight pies share of Mahabir, 


Dharma and Sri Ram remained joint. The 
plaintiffs have nothing to show against 
this evidence. All that is contended 
is that in the partition suit of 1909 
Dharma claimed a share and that a 
one-sixth share was allotted to her but 
the allotment of a share to Dharma was 
necessary for the purpose of determining 
Baleshar’s share and is of no more signi- 
ficance. It is also natural that Mahabir 
should continue to live jointly with his 
last wife and her children. 

In Pratapmull Agarwalla alias Pratap. 
mull .Bagaria vy, Dhanabati Bibi alias 
Dhanoo Bibi, (1936 O. W. N. 1) (2) their 
Lordships of the Privy Council have held 
that according tothe Mitakshara Law, the 
mother or the grandmother is entitled to 
a share with sons or grandsons dividing 
the family estate between themselves but 
she cannot be recognized as owner of such 
share until the division is actually made 
as she nas no pre-existing right in the 
estate except a right of maintenance. In 
Raoji Bhikaji Kondkar v, Anant Laxman 
Kondkar, (I. L. R.,42 Bom. 535) (3) in which 
a grandson of a Hindu had sued for 
partition against his grandmother and an 
uncle,- the Bombay ‘High Court also held 
that until the actual partiticn was effected 
no -share.in the estate passed to the 
ownership of the widow and therefore the 
share assigned to her remained an integral 
part of the estate available for division 
among the heirs of her husband. In the 
present case we have seen that though 
Dharma was allotted a one-sixth share in 
the partition yet her share was not parti- 
tioned. so that she cannot be said to have 
become the owner of the one-sixth share 
allotted to her and it remained in the 
joint family constituted by Mahabir, Sri 
Kam, defendant, and herself. 

The learned Counsel for the plaintiffs- 

(2) (1938) OW N 1; 159 Ind. Oas. 1080; A IR 1938 
PO 20;1936O0 LR 49; 1986 AL R 82; 8RPO 124; 
(1938) MWN 5; 2B R198; 400 WN 193; 17 PL T 
45:62 OL J, 453;19 N LJ 1; 43 L W177; (1936) A 
LJ, 89:70 ML J 296; 38 Bom. L R 323 (P 0). 

(3) 42 B 535; 46 Ind. Cas. 70; 20 Bom. L R 671; 
ATR 1918 Bom, 175. a eee 
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respondents relies on para, 126 (2) of Mulla’s 
Hindu Law in which reference has been 
made to the Privy Council case of Debi 
Mangal Prasad v. Mahadeo Prasad, (L, R. 
34 All, 234) (4) in which it was held 
that in casea governed by the Mitakshara 
the share allotted to a mother on partition 
is not her stridhan and that on her death 
it passes not to her stridhan heirs but 
to the sons or grandsons out of whose 
portion it was taken out. He also relies 
on the case of Munni Lal v. Phula, (L. R. 
50. All, 22) (5) in which the case of Debi 
Mangal Prasad v. Mahadeo Prasad (4) was 
followed. The rule iaid down by their 
Lordships of the Privy Oouncil is obviously 
a general rule applicable to a case in 
which ail the members of a joint Hindu 
family have separated. It cannot in my 
Opinion, apply to acase in which though 
one of the members of a family has 
separated the mother has continued to live 
jointly with the other members, for in the 
latter case it is obvious that the members 
who continued joint will form a joint Hindu 
family and succession to the property held 
by them will be governed by the rules 
of Hindu Law applicable to a joint 
family, 

I am therefore of opinion that the plain- 
tiffs are not entitled to any share in the 
one-sixth share allotted to Mst, Dharma in 
the partition of 1909. 


The appeal is therefore ' decréed, the 


decrees of the lower Courts modified and 
the plaintiffs’ suit against the defendant 
is totally dismissed with costs in’ all the 
Oourts, 


D. Appeai decreed. 


(4) 34 A 234; 14 Ind. Cas 1000;9 ALJ 263; 11M 
L,T 217; 160 W N 409; (1912) M W N 324; 14 Bom. 
L B 230; 15 0 L J 344,22 ML J462;391A 12l 

(5) 50 A 22; 103 Ind. Oas. 32225 A L J 772; AI 
R 1927 All. 679, 
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s. 176, Criminal Procedure Code (Act V of 1898), ù 
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Court Subordinate to High Court within meaning of 


ct. 

The words ‘Subordinate Oourt’ in the Contempt 
of Courts Act were used in a wide sense as in- 
cluding any Court over which the High Qourt has 
superintendence for the purposes of s. 85, Govt. of 
Burma Act, 1935, that it is to say, all Oourts sub- 
ject for thetime being to its appellate jurisdiction. 
The Sub-Divisional Magistrate when holding an 
inquiry under s, 176, Criminal P. O,is acting asa 
Court Subordinate tothe High Court for the pur- 
poses of the Oontempt of Oourtsa Act. 


Mr.U Thein Maung, Advocate-Gencral, 
for the King. 


Mr, U E Maung, for the Respondents. 


Mosely, J.—The preliminary point in 
this case is whether the proceedings in 
question which were criticized in the newse 
Paper were the proceedings of a Court 
subordinate to the High Court. The VUon- 
tempt of Courts Act, XII of 1926 as amended 
by the Govt, of Burma Adaptation of Laws 
Order of 1937 reads as follows: 

“The High Court shall have and exercise the same 
jurisdiction, powers and authority, in accordance 
with the same procedure and practice, in respect of 
contempts of Oourts subordinate to jt as it has and 
exercises in respect of contempts of itself: 

Provided that the High Oourt shall not take 
cognizance of a contempt alleged to have been 
committed in respect of a Court subordinate to it 
where such contempt is.an offence punishable under 
the I. P. 3." 

Section 4 (m) Oriminal P. O., defines 
“judicial proceeding” as including any 
proceeding in the course of which evidence 
is or may be legally taken onoath. The 
proceedings in question were - Oriminal 
Miscellaneous Trial No. 4 of 1989 of the 
Eastern Sub-Divisional Magistrate, Rangoon, 
where an inquiry or inquest was held 
into the cause of death of one Aung Gyaw 
under s. 176 (1), Oriminal P. ©. This 
inquest was heid on a report made by a 
Police Officer under s, 174 of the Uode, and 
was held in addition to the investigation 
held by the Police Officer. Section 176 
enacts that the Magistrate holding the 
inquiry shall have all the powers in cone 
‘ducting it which he would have in holding 
an inquiry into an offence, He shall record 
the evidence taken by him in any of the 
manners hereinafter prescribed, that is to 
say, either summarily or fully, as in a 
warrant case. It appears, a8 a matter of 
fact, that the evidence was not recorded 
on oath nor read over tothe witnesses, but 
that is immaterial, as all that is required 
by the definition of “judicial proceeding” is 
that it shall be one where evidence may be 
legally taken on oath. 

A finding was arrived at by the Magis- 
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trate in this enquiry that Maung Aung 


Gyaw's death was due to a fracture of the. 


skull caused by an injury received during 
a clash between the Police and the general 


crowd of people on the scene, and that. 


death was.due to misadventure. For the 


respondent, in the-matter of Troylokhanath. 
Biswas (1) was. quoted, where it was held. 
that a report made by a Magistrate in an’ 
‘inquest held by. him could not be considered: 


part of a “judicial proceeding” as that was 
defined in: s, 4, Oriminal P. O., of 1872. 
The definition there is “any proceeding in 
which any judgment, sentence, or final order 
is passed.” The definition has since been 
changed, but as was'said in’a subsequent 
case, In re Laxminarayana Timmanna 
Karki (2) that former case being confined to 
the question whether the report was part of a 


judicial -proceeding cannot be considered: 


to be an authority for the proposition that 
the inquiry of - which the report is not 
part under s. 176 is not a judicial pro- 
ceeding. This last case was one of 1928 
and governed by ‘the wording of the 
present Oriminal P. O. It was said there 
that the Magistrate is-empowered -to hold. 
an inquiry into the cause of death, and if 
he does so, is invested with allthe powers 
which he would-have in. holding an inquiry: 
into an offence. That would bring. the 
proceedings within the meaning of an 
‘inquiry’ as defined by-s. 4 (1) (k), Criminal 
P.-C., and of a ‘judicial - proceeding’ as 
defined by s.‘4 (1) (m). It was pointed out 
that-cl. (3), 8..485 ‘of the Gode of 1898 
expressly excluded from the - revisional 
powers of the High Oourt inquiries under 
s. 176. By so doing-the Legislature, it was 
gaid, seemed to have recognized: the fact 
that those proceedings being judicial would 
fall within the -scope of s, 435; unless they 
were expressly excluded, Olause (3), 6. 435, 
has since been repealed -by Act XVIII of 
1923, s: 116, and -no longer forms part of 
s. 435-of the Code. The learned Judge said 
that in his opinion-there was nothing to 
debar the High Oourt from exercising 
its jurisdiction under- ss, 435 and -439, 
Ofiminal P. ©., in matters falling under 
8. 176: With these propositions of law we 
-would respectfully concur. -It might be 
added -that ordinarily it would be rare for 
the High Oourt to interfere. in - revision 
with proceedings held under s. 176 of the 
‘ode, but the case dealt with-in in re 
‘Laxminarayana Timmanna Karki (2) was an 
a 30 Bom, L R 1050; 112° Ind. Oas.-567;A I R 
1928- Bom. 3903-29 Cr. L-J 1063,- =- > es 
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‘used in the 


exceptional case where the Magistrate's pros, 
ceedings had unwarrantably been adopted’ 


by the Collector and District Magistrate and | 


that interfererce was itself put a stop to in- 
revision by the High Court. | 
There can be no doubt, and it is not now 
seriously contended to the contrary, that 
the proceedings of tbe Magistrate holding 


this inquiry under s. 176 of the Code were — 


judicial prcceedings. In our opinion, a, 
Magistrate holding judicial proceedings in- 
which it is necessary for him to come toa 
finding as to the cause of death and as to the. 
person or persons, if anybody, responsible. 
for that death, must be considered to be 
acting as a ‘Gourt.’ ‘Court’ is not defined. 
in the Oriminal P. O. It is defined in. 
the Evi. Act as including all Judges and 
Magistrates and all persons except arbitra» 
tors legally authorized to take evidence.. 
‘Oourt of justice’. has been defined in the 
I. P, O, 5. 20, as denoting a Judge or 
body of Judges, and the word ‘Judge’ itself 
includes, vide s. 1¥, every person em-’ 
powered to giVe in a criminal proceeding a 
definitive judgment. Theillustration shows 
that a Magistrate exercising jurisdiction in 
cases where he can pass sentence isa ‘Judge’ 
though not when he is merely committing 
to Sessions. Itis clear that this definition, 
thiugh sufficient for the purposes of the. 
I, P.O. is not wide enough here. For 
the purposes of `s. 195, Criminal. P.. O., 
(which lays down the cases where sanction 
ofa Court is necessary for cognizance of. an. 
offencé, such as perjury), it has frequently 
béen keld:that the word ‘Court’ has a wider 
meaning than that defined in the I, P. O. 
see for“example Nando Lal Ganguli vV. 
Khetra Mohan (3) at p. 585; and must. 
include. a tribunal empowered to deal 
with a. particular matter and authorizéd to 
receive evidence bearing on that matter in. 
order to enable itto arrive at a determi- 
nation. s 

It is evident that a Magistrate, holding 
an enquiry into the cause of death, who 
must come to a finding as to what caused 
that death comes within this definition. We 
have no doubt that the word ‘Court’ is 
Contempt of Oourts Act in 
this latter wide sense. Itis not contended 
that if the Court of the Eastern Sube 
Divisional Magistrate was a Court for the 
purposes of this section, it was not a Court 
subordinate to the High Court, It is clearly 
a Court inferior to the High Court for 


the purposes of s, 435, Oriminal P. O. 


(3) 45 O 585, (588); 44 Ind. Oas, 331; A I R 1918 Gal. 


-.933; 27.0 L J 463; 19 Or. L.J 315. 
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conduct express or implied or not, 


‘Goldarwaza Street, 
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and-we have no doubt that the words 
‘Subordinate Court’ in the Contempt of 
Courts Act were used ina wide sense as 
including any Court over which the High 
Court has superintendence for the purposes 
of s; 85, Govt. of Burma Act, 1935, that 
it is to say, all Courts subject for the 
time being to its appellate jurisdiction. 
We would, therefore, hold that the Eastern 
Sub-Divisional Magistrate when holding an 
inquiry under s. 176, Criminal P. O., was 
acting as a Court subordinate to this Oourt 
for the purposes of tLe Contempt of Courts 
Act; 

a: Order accordingly. 
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' _  QUDH CHIEF COURT 

’ Oivil Revision Application No. 48 of 1937 
March 13, 1910 : 

RADHA KRISHNA, J. . 

KASHI PRASAD åND aNnotugr—DzrEenpANTs 

— | — APPLIOANTS 

“ye VETSUS 

c Mst. SAJJADI BEGAM—Puarneiee— 


i OppPosiTeE PARTY 

~ Contract—Proposal and acceptance—Rent——Land- 
lord and tenant—Landlord ‘sending notice of en- 
hancement of rent—Tenant protesting—Tenant con- 
tinuing in possession—Liabiltty for enhanced rent. 

- It is not open toa landlord to claim enhance. 
ment of rent simply by serving a notice giving ex- 
pression to his wish that he wants enhanced rent 
for the premises. There may be contract either 
express or implied by conduct. Wherea — landlord 
serves a noficedemanding enhancement at a certain 
rate upon thè. tenant and the tenant agrees to pay 


that enhancement either in express terms or by his ` 


conduct in not protesting against it and continuing 
to occupy the premises, he becomes liable for the 
enhancement, but where he lodges a protest against 
the enhancement, whether that protest is based upon 
tenable or untenable grounds, it cannot be said that 
there has been any implied acceptance of the 
proposal on behalf of the landlord and no contract 
has come into existence and the tenant is not liable 
for the enhanced rate of rent. Whatis material is 
whether there is an acceptance of the proposal by 


145 Ind. Cas. 
647 (1), relied on. - 


'. O. R. App. of the order of the J udge Small 


T Court, Lucknow, dated February 12, 


` Mr. M. L. Tilhari, for the Applicants, 
= Messrs. D. K. Seth and H. H. Zaidi, for 
‘the Opposite Party. 


Order. — The 
filed a suit 
arrears of 


plaintiffs-opposite party 
for. recovery of Rs, 87 asg 
rent for a shop situated in 
Lucknow. This suit 
was fled on January 19, 1937. Before 


=- filing the suit two notices had been issued 
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by the plaintiffs against the defendants, 
one dated Ociober 30, 1936 and the other 
dated November 22, 1936, The purport of 
these notices was to the effect that the 
defendants should accept to pay Rs. 20 
asrent instead of Rs, 13 per month or they 
should vacate the shop on November 
1936 and in case the shop was 
not vacated the rent would be Rs, 50 
per mensem. Exhibit A-6 dated December 
22, 1936, shows that the defendants-.ppli- 
cants sent a sum of Ks. 50 to the opposite 
party on the allegation that four months’ 
rent amounting to Rs. 52 was due out of 
which Rs, 2 had been paid before and the 
balance of Rs. 50 was being remitted. 
This money order seems to have reached 
the plaintiffs on December, 23, 1936. 
and refused on their behalf by their general 
agent on the ground that as the defendants 
had not complied with the notice dated 
October 30, 1936, t:e money order was 
being returned as unaccepted. It is further 
necessary to note that the défendants sent 
a written protest against enhancement of 
rent as well as ejectment by means of a 
ava letter dated December 23, 1936, 
(Ex. &). 

The Court below held that the defendants 
were defaulters as in reply to the notices 
for enhancement they set up tenancy for 
two years which was not. established. It 
held that enhancement of rent up to Rs. 50 
was unreasonable, and decreed the claim 
at Rs. 20 per mensem. Ultimately a decree 


for Rs, 57 was passed. 


The defendants have come up in revision, 
and the learned Counsel for the applicants 
urges that the plaintifis were not entitled 
to any enhancement and that the refusal 
by the plaintiffs of their money order, 
which reached them before they filed the 
suit, was wholly unjustified, and that the 
defendants should not be saddled with 
costs of.the suit. 

After hearing the Counsel for the pare 
ties, I am of opinion, that both the 
contentions of the learned QOounsel for the 
applicants must be upheld. An agreement 
for payment of certain amount of rent is a 
matter of contract between the parties, 
It is not open to a landlord to claim 
enhancement of rent simply by serving a 
notice giving expression to his wish that 
he wants enhanced rent for the premises. 
' here may be contract either express or 
implied by conduct. Where a landlord 
serves a notice demanding enhancement 
at a certain rate upon the tenant and the 
tenant agrees to pay that enhancement 
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either in express terms or by his conduct: 
in not protesting against it and continuing. 


to occupy the premises, he becomes liable for 
the enhancement, but where he lodges 
a protest against the enhancement, whether 
that protest is based upon tenable or 
untenable. grounds, it cannot be said that 
there has been any implied acceptance of 


. “the proposal on behalf of the landlord and 


no contract. has come into existence. . The 
law on the point has been very clearly 
discussed in Mohammad Noor v. Mirza 
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Criminal Appeal \o. 120 of 1939 
October 20, 1939 
Davis, J. O ANp LOBO, J.: : 
ALLAHWARAYO DARYAKHAN— 
: APPELLANT - 


ra 


f 


; VETEUS m ai 

. EMPEROR—Opposrts Paety -> 
Criminal Procedure Code (Act V of 1898), 3. 164— 
Admission of incriminating facts by accused to 
Magistrate. under 3.164 or to Court during trial— 
rere amas under 33.18 to 21, Evidence Act (I of 


Ashiq Beg reported in I. L. R. 9 Lucknow, . 1872 


p. 112, (1), which fully covers the present 
case. The facts of the present ‘case clearly 
show that when enhancement was proposed 
by the landlord, the defendant-tenants pro- 
‘tested against the enhancement of rent and 
their ejectment from the premises by means 
‘of a written letter. The Court below seems 
. to have been of opinion that there was no 
value in this protest as they had not succeed- 
ed in making out the ground of protest by 
evidence in the present case, búi, as I have 
expressed above, the question whether the 
protest is based on good ground or bad 
groundis immaterial, What is material is 
whether there is an acceptance of the pro- 
posal by conduct express or implied or not. 
. In disagreement with the Oourt below, I 
therefore hold that the plaintiffs opposite» 
party were not entitled to enhancement. A 


decree for Rs. 50 only will, therefore, be, 


passed instead of Rs. 57 as passed by the 
lower Court.. This application is allowed to 
that extent.’ =>" l 
~ _, As regards costs, the conduct of the op- 

_ posite-party in refusing the sum of Rs. 50, 


which was.sent to them by money order 


and which was the full amount of 
arrears, according to the terms exist- 
ing. between the parties at that-time, 


was most unjustified. If the plaintiffs 
had accepted that money order even under 
the protest; their suit woald have been 
dismissed in. its éntirety, -My order in 
respect of costs, therefore, is that the 
plaintiffs opposite party will bear. the costs 
of the defendants-applicants in this Cour 
as well as the Oourt of trial. l 


D. Application allowed. 


© (1) 9 Luck, 112; 145 Ind. Oas. 647; 6 RO 56; 10 
O W N1000; AI R1933 Oudh 485. ` 


Considerations which attach to the question of 


the admissibility of a confession made under s, 162, 


Oriminal P. O., are different from the considerations 
which attach to a confession made before 3 Magis- 
trate. The protective provisions’ of s. 162, which 
apply, to statements by accused persons to the 
Police, or at least to accused persons who are at 
first witnesses, have their origin’ in the infirmities 
which it is-believed, may sffiect the evidence of the 
Police in India asto statements made by accused 
persons, Such considerations are obviously not ap- 
plicable to statements made-to Magistrates either 
under s. 164 ors. 342. An admission of incriminat- 
ing facts made by an accused person to a Magis- 
trate under s. 164, or a statement made to the 
Qourt during the course ofthe trial is admissible 
in evidence for what itis worth against the person 
who makes it under ss. 18 to 21, Evi, Act. -162 
Ind. Cas. 6 (2), relied on. l 


Or. 'A. against conviction and sentence 


passed by the Third Additional Sessions 
Judge, Hyderabad, dated May 10, 1939. 


Syed M. Aslam, for the Appellant, 
Mr. Partabrai D.. Punwani, 
General, for the Crown, >’ ni 
Davis, J. C.—The appellant in this case 
is:one Allahwarayo, son of Daryakhan, and 
he has been convicted by the, Third Addi- 
tional Sessions Judge of Hyderabad of the 


murder of one Bhaikhan and’ sentenced to 


transportation for life. The case of the 
prosecution is that Hayat, the son of the 
murdered man Bhaikhan, was cn terms.of 


‘intimacy with Changi,. the sister of the 
appellant, and he at her request. took her 


away and concealed her in the jungle. 
On ths intervention of gocd men however 


Ohangi was restored to--her relations but 


feeling between the two parties was- bad. 
A few days before the offence Daryakhan, 
the: appellant, his son, and Bachal, a 


cousin, waited for Hayat and his companion - 


Sain Bakhsh as they returned from grazing 
goats, and Hayat only saved -himself by 
taking refuge in a mosque. Bhaikhan, the 
murdered man, therefore forbade Hayat 
to take his goats in the jungle and took 
them himself. One Iso was grazing .his 


Advocates - 
x4 p e 


He 


wef 
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~ 


-goats near ‘by and he. was, following his “~ 
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FEDERAL COURT 
Appeal from Patna High Court 
March 5, 1940 
Maveion Gwvze, O. J., ŠULATMAN 
AND VARADAOHARIAR, JJ. 
. LACHMESHW AR PRASAD SHUKUL 
AND OTHERS—ÅPPLIOANTS 


Versus 
GIRDHARI LAL CHAUDHURI 
AND OTHERS~—-RESPON DENTS 
Oase No, 14 of 1939 

Federal Court Rules—O. X; rr. 1, 2 and 3— 
Appeal—Failure to deposit printing, costs—- Appeal 
not yet admitted—Non-compliance with O. X, rr. 1, 
2 and'3 of Federal Court Rules, if can be excused— 
Privy Council Rules—Applicabilety to Federal Court 
—Goternment of India Act, 1935, 
Ch. 42), ss. 205 C), 214—-Federal Rules, 
0. XXXVII, r. 1—Civil Procedure Code (Act V of 
1908), as. 109, 111-A, 122, O. XLV, rr. 7, 9.17. 

Rules of the Federal Court ‘are, framed to be kept 
and not to be broken; but they are framed for the 
purpose of assisting justice and not for the purpose 
of enabling it to be defeated. 'If, ‘therefore, a 
strict adherence to the rules is likely` to deurie 
a litigant of advantages which the Proving 
Legislature clearly intended to give him, by the 
new Bihar Act of 1939 then the Oourt may proper- 
ly exercise the dispensing power conferred by 
Ò. XXXVII, Federal Court Rules in order that sub- 
stantial justice may be done, (p. 671, col, 2.) 

If the justice of the case requires 1t, i 
Court is entitled to excuse .the applicants oe 
compliance with so much of O. X of the oo 
Court Rules as requires them (1) to have the ee 
prepared and printed in the High Oourt, an i ( ) 
to lodge their petition of appeal in| the Fe ore 
Gourt within sixty days of the admission of the 
appeal by the High Oourt, [p. 672, col. 2.] a 

But if the litigants ask for the indulgence o nh 
Federal Court, it is necessary for them to show k 8 
utmost good faith and to make s complete dis- 
closure of all relevant facts. [p. 67%, col. 1.) i 

Per Sulaiman, J.—There are several considera- 
tions which show that the provisions in the Privy 
Council Rules were never intended to be applicable 
to appeals tothe Federal Court. [p. 674, col. 1) 

Rule 9 of the Privy Council Rules of February 
9, 1920, has not been made applicable to Federal 
Court appeals and the High Oourt has no ee to 
extend thetime fixed by O. XLV, r. 7 of the Oivil 
P. ` 


. Mr.. Raghbir Singh, Advocate, Federal 
Oourt, instructed by Mr. T. K. Prasad, 
Agent, for the Applicants. 


Mr. Janak Kishore, Advocate, Federal 
Court, instructed by Mr. G. Sahay, Agent, 
for the Respondents. - ak 


Gwyer, ©. J.—This is an application 
under O. XXXVII of the Federal Court 
Rules for leave to be excused from com- 
pliance with the requirements of certain 
of the rules. The applicants were the 
defendants in the prcceedings below and 
desire to appeal tothe Federal Court frem 
a decree obtained against them for a 
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substantial amount in the Oourt of the 
Subordinate Judge, Muzaffarpur, and up- 
held on appeal (with certain modifications) 
by the. High Court at Patna on December 
19, 1938. As in other cases which have 
recently been before this Court, the de= 
fendants had relied upon provisions of the 
Bihar Money-lenders Act, 1938, but the 
High Court, following an earlier decision 
of their own, held that those provisions 
were void as being repugnant to an exe 
isting Indian Law. A certificate under 
s. 205 (1) of the Constitution Act was 
granted; and, the formal decree having 
bsen drawn up on March 13, 1939, the 
applicants petitioned the High Court to have 
their appeal to this Court “admitted” under 
the provisions of O, XLV of the Civil 
P. ©, which has been extended, with 
appropriate modifications and adaptations, 
to appeals to the Federal Court by the 
Govt. of India (Adaptation of Indian Laws) 
Order, 19387. O. XLV, r. 7, as adapted, 
requires an appellant (inter alia), before 
his appeal can be “admitted,” to deposit 
within a specified period the amount ree 
quired .to defray the expense of printing 
the record of the suit, In the present case 
the sum required (Rs. 253+3-0) has not 
been deposited before May 27, 1939, the 
date on which the period expired. On 
September 1, the applicants filed an applicas 
tion for an extension of the time for 


‘making the deposit, alleging absence of 


Means as a reason for the delay. A Full 
Bench of the High Court heard this 
application with two others of the same 
kind, and by a majority held that they 
had power to extend the time, In the 
other two cases an extension was granted, 
but in the case cf the present applicants 
it was refused on the ground that no 
application bad been made until long after 
the time for making the deposit had exe 
pired and no explanation given for the 
delay except a vague statement that there 
was difficulty in obtaining the money. 

In thase circumstances the applicants 
applied ex parte to this Court asking to 
be “excused from compliance with the 
Rules of the Federal Court” and for an 
enlargement of time so that they might 
take steps to get the records transmitted 
to the Federal Court. It appeared to us 
that an important question was raised by 
the application and we therefore directed 
that the application should be renewed 
after notice had been given to the respcn- 
dents. We pointed out however that we 
had no -power tc entertain any appeal from 


g 


6 


barred also, the reasons being that 
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alienation took place where such co-parcener's causo 
of action has been barréd. And by parity of reason- 
ing, just as where the right of action possessed by 
the co-parceners existing at the time of the alienation 
if barred, is lost, not only by them but also by any 
member ofthe family later-born if they allowed 
the period of limitation toexpire, so itis also lost 
jf those persons who were in existence at the time 
of the alienation lost that cause of action by death 
before there came into existence the after-born 
child, for the after-born child has got no right of 
action in himself, noindividual and separate cause 
of action that springs up immediately he is born, but 
his right to contest, if any, is derived from the right 
that those in existence at the time of the alienation 
who were not consenting had, and that right is lost 
to him when itis lost to them, anditis lost to them 
when they die, or, when they permit the period of 
limitation to expire.” 
There are similar observations in Sita 
Ram Singh v. Cheddi Singh (16), which my 
learned brother has cited, Moreover there 
is an authority of the Priviy Council on the 
same pointin Ranodip Singh v. Parmeshwar 


Pershad (14), to which my learned brother 


has also referred. I may quote what Stone, 


J. io Visweswara Rao V. Surya Rao (12), 
just mentioned, has to say in connection 
with this Privy Council decision (p. 684*) : 
“And, finally and, sofar as we “are concerned, 
conclusively, it was decided by the Privy Council 
in Ranodip Singh v. Parmeshwar Persad (14), that 
where there wasa Hindu father with three sons at 
the time of the alienation which was in 1693, and 
there was born to him a fourth sonin 1960, and a 
suit was brought to recover possession of the 
alienated property in 1920, and the right of action 
of the three sons living at the time of the aliena- 
tion was barred because they had waited until be- 
yond the three years after they attained majority, 
the right of‘action of the fourth son who had 
brought the action within the three years was 
he had no 
separate cause of action the cause of action was 
that of his elder brothers (as being the co-parceners 
in existence at the time of thealienation) and that 
cause of action was barred. So obviously, had he 
had a separate cause of action it would not have 


‘been barred.” 


_ Mr, Thakore has attempted to distinguish 
Ranodip Singh v. Parmeshwar Pershad (13°, 


‘and Sita Ram Singh v. Cheddz Singh (16), 


merely by saying that ‘they were cases 
under Art. 126, not Art. 144. But there 
seems toro principle on which it can he 
suggested that though an after-bcru son 
has not an after-born grandson has, a 
separate cause cf action. Itmay be noted 
that in the passages in Mayne on which Mr, 
Thakore relies it is nowhere asserted that 
the grandson or other after-born co-parcener 
has a separate cause of action, and the 
learned commentator atthe end of his dis» 
cussion seems to commit himselfto the 
proposition that a suit by the grandson, to 
be in time, must be brought within the 
*Page of 59 M.—{Hd.} g 
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the co-parceners. It would 


-other Go-parceners. It follows from 
time was already running when thé plaine 
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period of limitation as determined in accor- 
dance with the decision in Ranodip Singh 
v. Parmeshwar Pershad (14), That seems to 
mean that the question of limitation for a 
suit is to be decided on the footing that the 
right toset aside an alienation, or to reco- 
ver possession of property in spite of aliena- 
tion is net an individual right but a corpo- 
rate right. 

If the plaintiffs cannot be said to have a 
separate and independent causa of action, 
their suits cannot be intime, for time com- 
menced torun in 1909 and 1910 when. the 
alienees got possession. The possegsion-of 
the alienees was adverse. to .the -whole’ of 
the co-parcenerts :- Bhavrao v, Rakhmin (18) 
Mr. Thakore says that this case is -distiris 
guishable because -it was a case where 
certain members of a joint Hindu family. 
alienated by sale and mortgage specified 
plots of lands, out of their’ share, giving 
boundaries of the’ plots and covenanting for 
title, and what was really decided was that 
the purchaser entered as owner and.not- as 
'a co sharer: see Biswanath Chakravarti v; 
Rabija Khatun (19). -But according- tothe 
view takenin Bombay, at any rate, a person 
who purchases from a co-parcener property 
in excess of that co-parcener'’s share without 
justifying necessity is a trespasser‘in rege 
pect of ihe excess, see Balwantrao v. Ram 
Krishna.(17), andthat being..so his posses- 
sion must be regarded. as adverse ‘to: -all 

he’ cc be a contradice 
tion in terms to say that he is -a trespasser 


— 


and at the same timea co-sharer with. the 
this that 


tiffs were born. Section Ì9.. comes -in. their 


“way, and moreover they.cannot rely: dn s. 6 


for the reasons given by their Lordships of 
the Privy Oouncil in Ranodip Singh v, 
Parmeshwar Pershad (14), at p,79¥: ~ * 

“To the contention that by the cited ss, (i. e. 

6 and 7) the period of limitation is extended for 
three years from the cessation of plaintiff No, 4'8 
minority the answer is that by their express terms 
this extended period can only be claimed by `a 
person entitled to institute the suit at the time 
from which the period of limitation is to be re- 
ckoned. The fourth plaintiff does not come within 
this description, for at that time he was not in 
existence,” 

_Since 8. 6 cannot be availed of, the plajn- 
tiff’s suits are clearly time-barred under 
s.3 of the Act. I agree therefore with my 
learned brother that the appeals must be 
dismissed with costs. 


D. Appeals dismissed. | 
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were not challenged by their father Keshav 
who died in 1921. Nagesh himself died 
in: 1920. The suits from which these 
appeals arise were br-ught by the plaintiffs 
in 1934 to recover a twe-thirds share in the 
property on the footing that the sales were 
only valid in respect of the undivided one- 
third share of Nagesh himself. The suits 
were brought within three years of the 
plaintifs attaining majority and they 
relied on s.6, Lim. Act. One of the dee 
fences to the suits was that the sales were 
for legal necessity and therefore binding 
on the whole family. But the suits have been 
dismissed on a preliminary issue of limita- 
tion, forthe ‘purpose of which it must be 
assumed that there was no legal necessity. 
The trial Court has held that the suite 
were barred by Art, 126, if not by Art. 144. 
It is quite clear that if Art, 126 applied the 
suits would be barred, for in that Article 
it ig expressly provided that-ftime runs 
from when the alienee takes possession. On 
this point Ranodip Singh v. Parmeshwar 
Persad (14) is a clear authority, and the 
position is conceded, But the learned 
Counsel for the appellant says, rightly I 
think, that Art. 126 does not apply as it 
refers to cases of alienation by a father, 
not by a grandfather l 
As Art. 126 does not apply, the residuary 
Art. 144 must apply according to which the 
arting point of limitation is when the 
yssession of the defendant becomes 
adverse to the plaintiff. That, according 
to the ‘argument for the appellants, could 
onlv take place so far as the present plain- 
tiffs are concerned when they were born, 
and by reason of .8.6 the period of limit- 
ation is extended to three years from their 
attaining majority. Section 9, Lim. Act, 
does not apply, it is said, because the time 
did not begin to run as against the plaintiffs 
until they were born, In Mulla’s Principles 
of Hindu Law, para. 270, cl, (1), p. 317, 
the effect of the auttorities is stated to be 
that an alienation by a co-parcener in excess 
of his powers can only be set aside by a 
co-parcener who was in existence or already 
conceived at the time of the alienation. 
In Mayne’s Hindu Law, paras. 397 to 39?, 
this view is not accep ed, though it has to 
be admitted that there are observations in 
Lal Bahadur v. Ambika Prasad (13) which 
ı em to support it However I think 
r. Thakoreis right when be says that as 
we are dealing with an issue of limitation 
simpliciter, and not an issue ‘as to tle com- 
potence of thé ‘suits, we must assumethat 
a suit by an after: born.cozparcener to iget 
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aside an alienation may be maintained, 
if not barred by limitation. 

The question is what is the cause of 
action for sucha suit. Doss an alienation 
by a co-parcener in excess of his powers give 
rise to a single cause of action common to 
all the co-parceners, or do all the co-parce- 
ners, including those born after the aliena- 
tion, have a separate cause of action. 
Mr. Taoakore’s argument requires us to hold 
that each has a separate cause of action. 
Bot I think the balance of authority is 
deänitely against that view. In Lachmi 
Narain v, Kishen Kishore (20), which is 
one of the cases relied upon by Mayne, it 
was held that if the co-parceners in exis- 
tence at the time of the alienation do not 
sue within the period of limitation, the 
right of the alienee is perfected and a 
co-parcener born after that date is barred. 
That proposition is not, I think, disputed 
by the learned Counsel for the appellants. 
Visweswara Rao v. Surya Rao (12), 
goes further. It was held there that 
if the co-parceners who are entitled to 
sue died without having brought a suit, a 
co-parcener who enters into the family 
thereafter is barred. 

It is true that both these cases may be 
distinguished on the facts. The father and 
uncle of the present plaintiffs both died 
within 12 years of the alienation, so that 
the title of the alienee had not been pere 
fected against them, and the plaintiffs were 
born and became Co-parceners before they 
died and not after. All the same these 
rulings are quite inconsistent with the 
view that the ccsparcener born after the 
alienation has a separate and independent 
cause of action, for, in that case, the decie 
sion must have been different. Stone, J. 
in Visweswara Rao v. Surya Rao (12), is 
quite explicit as to the principle (p. 687*) : 

“Whether or not anafter-born soncan effectively 
join with existing sons to fattack or resist an alie- 
nation, the cause of action or the right to defend 
is a cause orrightthat was in those members of 
the family that were alive at the time ofthe alie- 
nation and were not consenting. The right to attack 
begins to exist at-the moment of the alienation and 
at the highest(we do not decide whether it extends 
so high)exists mall members of the family that 
exist while such right of action is intact. If that 
right of action is lost by those members of the family 
who ‘had ‘it when it arose, e. g., those co-parceners 
who were in existence and not consenting at the 
time of the alienation, if that right of action is lost 
by them by theoperation of the statute of limitation, 
itis lost tothe family and does not live on in some 
child who becomes a co-parcener even during the 
lifetime of the co-parceners that existed when the 


(20) 38 A 126; 33 Ind, Oas, 913; A IR 1916 AlL 
356; 14 ALJ 25, 
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was an interestin an estate which to the 
extent of the alienor's share therein had 
already been alienated. Upon Counsel's 
own showing, it was an interest in a Co-par- 
cenary estate, Consequently, in my opinion, 
they were not entitled to any special or 
separate interest in that co-parcenary pro- 
perty, nor to an exclusive possession of any 
part of that property. That is the essence 
of aright which a Hindu governed by the 
Mitakshara acquires by birth in co-parcen- 
ary property. As observed by their Lord- 
ships of the Privy Council in dealing with 
the rights of co-pareceners there is come 
emunity of interest and unity of possession 
between ali the members of the family: see 
Katama Natchier v. The Raja of Shivagu- 
nga (15). Itis clear tomy mind therefore 
that if the possession of the defendants 
could be regarded as adverse to the co-par- 
cenary title or interest it would equally be 
adverse not only to the existing co-parceners 
but all those who acquired subsequently by 
birth an interest in that title. If that were 
60, the cause of action would be identical 
and the time would commence to run from 
the date on which the possession of the 
defendants become adverse to the co-par- 
cenary estate: see also Sita Ram Singh v. 
Cheddi Singh (16), 


- As to the character of the possession of 
the alienee there is good authority for hold- 
ing that his possession is prima facie adverse 
against the interests of those members of 
the family whose interests are not legally 
affected by the transfer: see Balwantrao v. 
Ramkrishna (17), Wasantrao v. Anandrao 
(ï), and Bhavrao v, Rakhmin (18). Although 
the facts in the latter case were not quite 
similar, for it was a case where certain 
members of a joint Hindu family alienated 
by sale and mortgage specified plots of 
lands out of “their share,” the ratio decid- 
endi was that the alienee entered as owner 
and not as a co-sharer and was therefore in 
a position to defeat the title of the co-par- 
ceners under Art, 144, see observations in 
Biswanath Chakravarti v. Rabija Khatun 
(19), where that case has been distinguish- 
ed.’ ‘There are observations in the judg- 
` ment of the Chief Justice who delivered the 
judgment of the Full Bench in Bhavrao v. 


: (15) 9M IA 539; 2 W R31; 1 Suther. 520; 2 Sar. 
25 (PO 


(18) 46 A 882; 83 Ind, Cas. 1052; AIR 1924 All. 
198; 22 A L J 809. 
(17) 3 Bom. L R 682. 
(18) 23 B 137, 
19) 56 O 616; 117 Ind. Oas, 593; A IR1929 Cal. 
250; 33 O W N 46; Ind, Rul, (1929) Cal. 545. . ~ 
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Rakhmin (18), which are relevant to the 
question of the purchaser's position vis-a-vis 
the coparceners of his vendor. The learned 
Chief Justice said (page 141*): 

«|... as he enters as owner and in right of his 
conveyance, his possession is adverse to them algo. 
In the eye of the law, all the co-parceners, though 
for the sake of convenience they may be in separate 
posssssion of portions of the joint estate are the 


ownersofthe whole estate including the alienated 
portion,” 


If the unity of title and possession of the 
co-parceners is assumed the alienee’s pos- 
session is against that title, and all those 
interested in it would be barred having 
regard to the character of the interest, they 
can claim, It has been urged.that the 
nature of the acquisition: of an interest by a 
Hindu corparcener upon his birth ought to 
enable the latter to say that the defendant 
must assert and prove adverse possession 
against him individually within the statu- 
tory period: With respect I think that 
argument involves a fallacy as to the very 
nature of the interest acquired by birth, 
and therefore I am of the opinion, apart 
from the question of expediency and thè 
argumentum ab inconvenienti which has 
been applied by the Allahabad High Court 
in rejecting the claim like that of the 
plaintiffs, that the suits are barred under 
Art, 144. The inconvenience or rather the 
danger of upsetting titles if the claim of 
the plaintiffs were upheld needs no demon- 
stration. It has been animadverted upon 
in the judgment of Sulaiman, J., in Sita 
Ram Singh v. Cheddi Singh (16). He said 
(p. 883t) : a 

‘Successive causes of action cannot arises ag new 
members are born year after year. If the contention 
of the appellants were to be accepted, the result 
would be that in many cases such suits would 
never become barred by time inasmuch as new 


members may be born before the minority of an 
elder member is over.” 


With respect I agree with that reasoning. 
It would afford an additional ground for 
disallowing the contention of the appellants. 
I am of the opinion, therefore, that the 
suits instituted by the plaintiffs fail being 
barred by time, and that tke three appeals 
must be dismissed with costs, 


Broomfield, J. — Nagesh was the 
manager of a joint famıly consisting of 
himself and his sons Yeshwant and Keshav. 
Be sold several of the family lands to the 
predecessors of the respondents in 1909 and 
1910 and handed over possession. Plaint- 
iffs are the sons of Keshav and were born 
in 1913 and 1914 respectively, The gales 
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*Page of 23 B.—[{Ed.| 


{Page of 46 A.—[Ea.| 


666: 


bofore his birth. ‘I'he principle laid down 
in’ Ramkishore Kedarnath v. Jainarayan 
Ramrachhpal (11) seems to be that the 
after-born son cannot impeach the aliena- 
tion individually. But if a co-parcener, 
who was alive at the date of the aliena- 
tion, files a suit on behalf of the family 
to set aside the alienation partially, the 
after-born co-parcener can participate in 
the benefit of the decree as a member of 
the joint family, Tbe case would be 
entirely different 
good when it was made by a sole surviving 
co parcener and another co-parcener was 
born. thereafter. The ratio of the decisions 
seems tol:be- that there must be some co» 
parcener other than.the alienor alive at the 
time of the alienation ‘capable of impeach- 
ing the transaction before another co-par- 
cener is born: see Visweswara Rao v, Surya 
Rao (12). There are however some observa- 
tions in Lal Bahadur v. Ambika Prasad (13), 
which suggest that the right to question an 
alienation of the joint family property is 
confined to the co-parceners who were alive 
at the date of the alienation. That was a 
case where two Hindus sued to set aside 
a sale by their grandfather of part of the 
property of the joint family. The purchase 
price, which was adequate, was applied to 
discharge certain mortgages executed by the 
plaintifi’s grandfather before the plaintiffs 
were born, It was held that the mortgages, 
which were executed before the plaintifis 
were born, were incumbrances upon the 
plaintiffs’ interest acquired upon their birth. 
Lord Blanesburgh in delivering the judg- 
ment of the ‘Board observed as follows 
(p 445*); - 

“The respondents, plaintiffs in the suit, are sons 
of Awadh Behari. In 1895 (when the mortgages 
were executed) they were still unborn This, as 
will later appear, is one of the most important facts 
in the case. It follows from it that these two mort- 
gage-deede have always been binding on the respon- 
dents, The only joint family estate to an interest in 
which they succeeded was an estate which to the 
extent of these two mortgages had already been 
alienated.” , 

There` are other observations to the 


similar effect (p. 490*): 

“If the respondent Adita Prasad was not born 
at the date of the sale deed, that deed is binding 
upon him, and the suit impeaching it, so far as 
he is concerned, cannot be maintained.” 


(12) 59 M 667; 163 Ind. Cas.712; AIR1936 Mad. 
440; 70 M L J 360; (1936) M W N 163; 43L W 349; 9 


RM 46. 

(13) 52 I A 443; 91 Ind. Cas, 471; A IR 1925 P'O 
264: 47 A 195; 2 O W N 913; (1925) M WN 852; 28 
OO 871; 12 O'L J649; 23 LW 220; 300 WN 701 
(P 0). | 
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Those observations might seem to conflict 
with what was stated in Ramkishore Kedare 
nath v. Jainarayan Ramrachhpal (11). But 
it seems to me that having regard to the ques 
tion we have to decide, it is unnecessary to 
pursue that point any farther. Ishall assume, 
as we are asked to assume thatthe plaintiffs 
acquired an interest in the property trans- 
ferred and that the suit toimpeach the trans- 
action was maintainable. The ground of our 
decision therefore is narrowed down to this; 
whether the plaintiffs upon the facts stated 
were within time under Art. 144 in impeache 
ing the alienation. In my opinicn, the 
solution to that question must largely 
depend upon what would be regarded as the 
cause of action for agrandson to set aside 
the unauthorized alienation. That must 
again depend upon the character of the 
interest which he acquiresin the joint family 
property which has been alienated before 
he was born. If the after-born son does not 
acquire a fresh cause of accion, his right 
would be clearly barred under Art, 144. In 
Ranodip Singh v. Parmeshwar Pershad (14), 
their Lordships of the Judicial Committee in 
dealing with the question of the applicabili- 
ty of Art. 126to a suit instituted to set 
aside an alienation by a father held that 
as one of the youngest plaintiffs was not in 
existence at the date of the alienation, no 
new cauee of action arose upon his birth, 
and that consequently ss, 6 and 7, Lim, 
Act, would not prevent a suit from 
being barred under Art, 126, Sch. I to the 
Act. There the alienation was made by 
the plaintiffs’ father in 1893. The alienor 
had four sons, three of whom were born at 
the date of the alienation. Plaintiff No. 4 
was not born until 1900, and the suit was 
brought within three years of his reaching 
majority. Sir Lawrence Jenkins in deliv- 
ering the judgment ofthe Board observed 
as sollows (p. 72*) : 

“The cause of action srose on June 3, 1893, and 
it is from that date that the period of limitation 
is to be reckoned. Plaintiff No. 4's subsequent birth 
on November 30, 1900, did not oreate a fresh cause 
of action or a new starting point from which limi- 
tation should be reckoned.” 

It seems to me that the principle deducible 
from that case, which dealt with a suit by a 
son, would be equally applicable to a suit 
by a grandson governed by Art. 144. ‘the 
interest to which the plaintiffs succeeded 


(14) K2 IA 69; 86 Ind. Oas. 249; AIR 1925 P O 
33; 47 A165; 27 OO 343; 48 M LJ 29; 21 L W 238; 
2 O WNA 23AL J176; 27 Bom. L R 175; 12 0 
L J 74; 36 PLR 113; LR6A (PO) 47; (1925) M 
W N 262; 290 W N 666 (P O). 
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lature has omitted all reference to àa grand- 
son in Art. 196. That omission may appear 
curious, forthere is no assignable reason 
for differentiating between the rights of a 
son to question his father’s alienation and 
those of a remoter descendant in regard to 
his ancestor's transaction. Whatever that 
may be, Art. 126 must be subject to the rule 
of strict construction, and I think therefore 
that Article can have no application to this 
case. 

The question is what is the appropriate 
Article which is applicable to this case. It 
is plain that Art. 127 would not be applic- 
able toa suit between one member of a 
joint Hindu family anda stranger alienee 
who ie in possession of the property by 
virtue of a transfer made by another mem- 
ber of the joint family inculding a father or 
manager. See Radhanath Doss v. Gisborne 
& Co. (3), and Ram Lakhi v. Durga Charan 
Sen (4), at p. 682. The cnly other Article 
which may be considered is the residuary 
Art. 144. That Article applies to a suit for 
possession of immovable property or any 
interest therein not specially provided for, 
and the time from which the period begins 
to run is when the possession of the defen- 
dant becomes adverse to the plaintiff, Our 
attention has been drawn to the definition 
of the term “plaintiff” in s. 2, subes. (8), 
Lim. Act, which includes any person from 
or through whom a plaintiff derives his 
right tosue. The description is obviously 
not intended to be exhaustive, Oounsel’s 
argument is that as the plaintiffs do not 
claim through their parents and as they 
have acquired a right in the co-parcenary 
property in their own independent right 
upon their birth, the cause of action is ine 
dependent and separate, that therefore the 
defendants’ possession could not become 
adverse to their interest, and that their 
exclusion could not be known to them 
until they were born, Before dealing with 
that argument it might be necessary to 
state that an alienationmade by a father, 
whc has sons then living, not being one for 
legal necessity or for payment of an anteces 
dent debt, if made without their consent 
may be set aside according to the Bombay 
Law by any one ofthe sons partially so far 
as it affects his interest in the property : 
see Pandu Vithoji v. Goma Ramji (5), and 
Pandurang Narayan v. Bhagwandas Atma« 


(3) l4 M IA 1; 6 Beng. LR 530; 15 W R'24; 2 
Sar. 636 (P 0). 

(4) 11 C 880 (682). : 

:5) 43 B 472; 50 Ind. Cas. 765; A:I R 1919 Bom. 
84; 21 Bom, L R 213. D 


ramshet (6). The question involved in the 


argument is this: Assuming that before ` 
the sons existing at the time of the alienae 


tion are all dead, a grandson is born, and 
assuming further that the alienation can 
be set aside by the grandson in his own 
right if it was not ratified before his birth, 
does the grandson acquire a cause of action 
indepeadent of the non-alienating co-par- 
ceners alive atthe date of the alienation ? 
The point isnot freefrom difficulty and 


‘the authorities on the subject are not 


quite reconcilable. For the purpose of the 
argument it may be conceded that the alies 
nutions in question were not valid, They 
were either void and not binding on the 
plaintiff's as contended for by the appels 
lants or voidable as contended for by 
the respondents. With reference to 
the former view some authorities were 
cited such as Lachhman Prasad v. Sarnam 
Singh (7), which was a case from Allahabad, 
and In the matter of Amirthalinga (8). 
For the latter we were referred to the 
character of the alienations by a manager 
of the family: see Subba Goundan v. 
Krishnamachart (9), and Principles of 
Hindu Law by Sir Dinshaw Mulla, Edition & 
gs. 242-44, at pp. 271-74. , 

It is in my opinion, immaterial for the 
present purpose to define the exact nature 
of an alienation which is beyond the 
authority of the alienor. According to 
the trend of the authorities in this country 
such an alienation would not diminish the 
corpus of the joint family property to the 
extent to which it was unauthorized. If 
that were so, then an after-born co-parcener 
like the plaintiff could acquire a propor- 
tionate share in the interest which is not 
validity transfesred. That ia the view 
accepted in Hanmantappa v. Dundappa (10) 
and it is not inconsistent with the decision 
in Ramkishore Kedarnath v. J ainarayan 
Ramrachhpal (11). Even so the question ig 
can he impeach the alienation made 

6) 44 B 341; 55 Ind, ‘ ; m 
uE 29 Bou, LR BSA T N DAO: Bom 


(7) 44 I A 163; 40 Ind, Cas. 284; A I R191 
41; 39 A 500; 15 A L J 58i; 2-PL W 29. 91 OW 


N 990; 33 M L J 39; .19 Bom. L R 646; 26 0LJ 97; 


CP A masiat Wd ho : 
) a ; 112 Ind. Qas. 553: (19 
M W N 002s 28 W i B34 8. 558; (1928) 
9) 45 M 449; 68 Ind. Oas.-869; A I R 1922 Mad. 112: 
42M L J 372; 30 ML 'T217:15 L W 537. (1999) a8 
WN 2, | on 7; (1922) M 
10) 36 Bom. 474; 151 Ind, Oas., 1043: 
1904 Bom. 234; TRB 100, PAGAL R 
) 4 ; 20 Ind. Cas. 958; 40 O 966: 
L R1; (1913) M'W N 661; 14 M L T 163170 WA 
HE9; 18-0 L J 237; 15 Bom. L'R 867; 14 A L.J 865. 
25 M L J 512 (P 0). l 
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alienees raised a common defence to these 
actions, and they contended that the 
alienor was the manager of the family, that 
the debts were for family necessity, includ- 
ing the payment of an antecedent debt, 
and that the suits were time-barred. A 
preliminary issue on the qnestion of limis 
tation was framed -and decided by the 
trial Judge, who upholding the defence 
contentions, has dismissed the three suits 
which raise these appeals. It may be 
mentioned thatthe decrees in two of these 
suite in which the property was valued at 
less than Rs. 5,000 were taken in appeal to 
the District Court of Belgaum, The learned 
District Judge confirmed the decrees of the 
trial Court agreeing with that Court that 
the suits were barred either under Art, 126 
or Art, 144, Lim. Act. From those decrees 
two second appeals have been filed in this 
Court. 
where the valuation of the property 
involved for the purpose of jurisdiction 
exceeded Rs. 5,000, an appeal has been 
directly filed here, Allthese appeals have 
been heard together. 

On the question of limitation Oounsel’s 
argument is of a twofold character. He 
says that the lower Oourts were wrong in 
applying Art, 126, Lim. Act, for that 
Article does not apply in terms to a suit 
to set aside an alienation made by the 
plaintiffs’ grandfather, as it postulates a 
suit by a Hindu son governed by the 
Law ofthe Mitakshara to set aside his 
father’s alienation of ancestral] property. 
It is argued that inthe absence of defie 
nition of a “son” in the Lim. Act which 
would include a “grandson,” it would be 
improper io apply Art. 126. The second 
part of the argument is that the plaintiffs 
as co-parceners had acquired under the 
Mitakshara Law an interest in all the 
joint family property existing at the date 
of their birth, and that inasmuch as the 
plaintiffs’ father’s interest was not legally 
alienated, it subsisted at the time when 
the plaintifs were born and the latter 
had acquired an interest in it. The argu» 
ment proceeds that upon their birth 
the plaintiffs had a fresh cause of action 
for taking possession of the property com- 
prised of the co-parcenary estate, and that 
Art. 144 would apply. Oounsel has relied 
upon certain observations in Wasantrao 
y. Anandrao (1) at p. 943 that under 
Mitakshara Law the son does not claim 
through his father, but that the scn’s title 
is from his birth wholly independent of, 

(1) 6 Bom, L R $25,-(948). 
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and equal to, thal of ‘his father. The 
underlying assumption is that inasmuch 
as the plaintiffs’ right to possession of 
their interest arose upon their birth the 
defendants’ prior possession could not be 
adverse to’ their interest, for adverse pose 
session is possession which is in contravene 
tion of the right of another to such pos- 
session. 

In the consideration of the question of 
limitation it seems to have been assumed 
in the Courts below that the sales were not 
binding on the co-parceners of the alienor, 
including his sons. That assumption is also 
involved inthe question raised here on thee . 
basis of the issue framed and decided in the 
trial Court. Dealing with the question as to 
the applicability of Art. 126, I might at 
once say that it would be wrong in the 
construction of the Article to draw an 
analogy from the doctrine of representa 
tion in Hindu Law or the doctrine of pious 
obligation of ason or a grandson to dis- 
charge the father’s or grandfather’s debt. 
It may be true that in the consideration of 
that obligation a son would include a 
grandson, But the inclusion of the grandson 
in the terms “son” is the result of the inter- 
pretation of the texts, particularly of Bri- 
haspati : see Colebrooke, Vol. I, Ohap. 5, 
p. 165, cited by Sir Dinshah Mulla in the 
Principles of Hindu Law, Edn. 8, p. 337, 
Consequently, no general doctrine could 
be laid down that for all purposes, particu- 
larly in the interpretation of the Articles 
in the Lim, Act relating to Hindus the term 
“son” could be regarded as implying & 
grandson. 

We were referred by Mr. Gumaste for the 
respondent to Masit Ullah v. Damodar 
Prasad (%9), a3 an authority for the view 
that the term “son” in Art. 126 as in the 
compound putra pautradt is indicative of 
a claes and not of an individual alone. 
Their Lordships in that case were dealing 
with the textson Hindu Law in reference to 
the question as to the liability of the 
great-grandson under that law for the paye 
ment of the great-grandfather’s debts in 
proportion to their relative shares in the 
joint family property. It is erroneous in 
my opinion, to draw an analogy from the 
interpretation of those texts and to argue 
thatthe Legislature perhaps had in mind 
the doctrine of representation in Hindu 
Law when enacting Art, 126. The Legis- 

(2) £3 LA 204; 98 Ind. Gas. 1031; A I R 1926 
PO 105; 48 A518; 30 W.N 721; (1926) MW N 
616; 24 L W55l; 44 O L J 321; 51 M LJ 782; 28 
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It would be wrong in the construction of the 
Art. 126, Lim. Act to draw an analogy from the 
doctrine of representation in Hindu Law or the 
doctrine of pious obligation of ason ora grandson 
to discharge the father’s or grandfather's debt. 
Consequently, no general doctrine could be laid 
down that for all purposes, particularly in the in- 
terpretation of the Articles in the Lim, Act relat- 
ing to Hindus the term “ son ™ could be regarded 
as implyinga grandson. Article 12% must be subject 
to the rule of strict construction, and that Article 
- gan have no application in terma to a suit to seat 
| aside an alienation made by 8 person’s grandfather, 
as it postulates a suit by a Hindu son governed by 
the Law of Mitakshara to set aside his father's aliena- 
tion of ancestral property. 

Article 127 would not be applicable to a suit 
between one member of a joint Hindu family and 
a stranger alienee who is in possession of the 
property by virtue of a transfer made by another 
member of the joint family including a fathér or 
manager. Radhanath Doas v. Gisborne & Co. (3) and 
Ram Lakhiv. Durga Charan Sen (4), relied on. [p. 
665, col. 1.] 

An alienation by a co-parcener in excess of his 
powers gives rise toa single cause of action common 
to-all the co-parceners, andthe co-parceners, in- 
cluding those born after the alienation, ‘have not 
a separate cause of action. The cause of action 
would be identical and the time would run from the 
date on which the possession of the alienee be- 
came adverse to the co-parcenary estate. Con- 
sequently a suit by a Hindu to set aside an aliena- 
tion of the jvint family property made before his 
birth by his grandfather without any justifying 
cause is barred by limitation if instituted more 
than 12 years after the date of the alienation. [p. 
- 668, col. 2.) 

(Case-law referred to.] 


An alienation made bya father, who has sons 
then living, not being one for legal necessity or 
for payment of an antecedent debt, if made without 
their consent may be set aside according to the 
Bombay law by any one of the sons partially so far 
as it affects his interests in the property. 50 Ind. 
Oas. 765 (5) and 55 Ind, Cas. 544 (6), -relied on. fp. 
665, col. 2} - 

Nature of co-parcenary property explained, 
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Wassoodew, J.—The only question, 
which,in these three appeals, one (No, 332 
of 1936) froma decree of the First Olass 
Subordinate Judge of Belgaum, the second 
and the third (Nos. 402 and 403 of 1937) 
frcm the appellate decrees passed by the 
District Judge of Belgaum, was dealt with 
in the Oourts below and which arises for 
consideration before us,is whethera suit 
by a Hindu to set-aside an alienation 
of the joint family ‘property made before 
his birth by his grandfather without any 
justifying cause is barred by limitation, 
if instituted more than 12 years after the 
date of the alienation. The facts which 
raise that question can be shortly stated. 
The appollants-plaintifis were members 
of ajoint Hindu family governed by the 
Mitakshara Law. , Their grandfather 
Nagesh, who was along with his sons 
Keshav and Yeshvant in possession of the 
joint family property, effected sales of 
distinct parcels of that property to different 
individuals including the respondents in 
these appeals between 1809 and 1910. 
The plaintiffs, who are the sons of 
Keshav, were not born at the date of 
the alienations. Plaintiff No. 1 was born | 
in 1913, and plaintiff No. 2 in 1914, 
Their father Keshav died in 1916, and 
their uncle Yeshvant, who was childless, 
died in 192]. [tmay be noted that during 
the lifetime of Yeshvant and Keshav they 
did not impeach the alienations in so far 
as they affected their interests in the joint 
family property. The alienees were in 
peaceful possession of the property sold. 
to them till the date of the suits from which 
these ‘appeals arise and which were all filed 
on the same day, namely, June 5, 1934, 
It is common gronnd that these suits were 
well within three years ofthe plaintiffs 
attaining majority. f 

It was alleged by the plaintiffs that the 
sales were without legal necessity and there 
was no antecedent debt, except ofa very 
small amount, which could have been 
easily paid off by the sale of a portion of 
the alienor’s interest in the joint family 
property, and that therefore those sales were 
not binding on the interests of the alienor’s 
sons or grandsons subsequently born. The 
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cising ordinary caution would not be likely 
to assume that the chewing tobacco sold 
by the respondent was manufactured by 
the appellants. 

“Their Lordships see no reason to doubt 
the finding of the trial: Judge that the 
appellants had acquired & proprietary. 
right in respect of their elephant trade 
mork with reference to their cigarettes 
and. Virginia Bird’s Eye tobacco. Nor 
are they of opinion that the appellants’ 
Tight. is confined only to the sale of the 
same kind of cigarettes and of Virginis 
Bird's Eye tobacco; for, in the absence 
of ‘strong ,evinence to the contrary, such 
a mark‘ would ordinarily extend to protect 
goods so similar in, kind to the goods 
actually put upon the market by - the 
trader in connexion’ ..with the trade mark 
that. it is an almost ‘inevitable inference 
that. such goods. would be manufactured 
or marketed by the tradér.~In other 
words the probability of deception in the 
case of goods of a closely similar kind 
to those actually marketed by the plaint- 
iff would be proved in the course of 
establishing the trade mark. No such 
inference could be made in the present 
case as regards the respondent’s goods, 
since the chewing tobacco he sells differs 
widely in appearance and in use from the 
goods sold by the appellants. 


‘Some’ of the’ learned Judges in India 
seem- to have taken the view that it was 
for the Court to decide as to the area of 
trade’ protected by the appellants’ trade 
mark; that is, to answer the question 
whether the use of ‘the trade mark on 
goods not- closely similar in character to 
the appellants’ goods would be likely to 
deceive. A number of well known autho» 
Yities were cited which it was thought 
would.throw light on the correct answer 
to this question. Their Lordships must 
repeat’ that this question is one of fact on 
which evidence is essential, The question 
differs from the question whether a parti- 
cular mark or nameis an imitation or a 
colourable imitation of a mark or name 
used by the plaintiff. There the Judge 
has before his eyes the materials for a 
decision, and in some -cases it cannot be 
doubted that the Judge can himself decide 
on the degree of resemblance or on the 
materiality of alleged differences of the 
marks or words (North Cheshire and Man- 
chester Brewery Co, v. Manchester Brewery 
Co. (8), Payton & Co., Ltd. v. Snelling, 

(0) (1899) A O 83; 681 J Ob. 74; 79L 'T 645, 
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Lampard & Co., Ltd. (7), per Lord Macnae 
ghten at p. 635). If the decision of the 
Court of Appeal in London General 
Omnibus Co. v. Lavell (8) or some of the 
dicta in that case are contrary to these 
decisions, it cannot’ be relied upon, On 
the other hand there are many trade mark 
and passing-off cases which cannot be 
decided by a visual comparison of the 
rival marks or names and must depend on 
the evidence of witnesses. That indeed is 
nearly always the case when there are 
factors involved other than the mere 
resemblance of the marks or words. In 
the present case a Judge may be entitled 
to form his own view as to the resemblance 
of the elephants in shape and colour or on 
the. differences between them; but their 
Lordsbips sre of opinion that a Judge 
cannot properly decide except upon evi- 
dence as to the classes or kinds of goods 
which are protected by the appellants’ 
mark, or, to be more precise, on the 
question whether purchasers of chewing 
tobacoo from the respondent in the packets 
and tins above described are likely to be 
misled into thinking that that article is 
manufactured or put upon the market by 
the appellants, This question is one which 
does not depend on a matter of resemble 
ance. AS arieady pointed out, the appel- 
lants have no monopoly in the elephant as 
a trade mark. The English cases may 
be instructive as showing the way in 
which such a question should be approa:- 
ched, but the actual decisions depending 
as they do On what purchasers would be 
likely to think in England are not a guide 
in India, , 

Tneir Lordships are not disposed to attach 
much importance to the fact that the appele 
lants were unable to call evidence of actual 
deception, and they are well aware of 
the fact that the procuring of evidence 
of probability of deception is often a. 
difficult and trouble-some task. On the 
other hand the appellants had to estabe 
lish their case, and in the complete 
absence of evidence on the point to 
which attention has been above directed, 
their Lordshps must come to the conclusion 
that they failed to do so. 

Their Lordships will therefore humbly 
advise His Majesty that this appeal ought 
to be dismissed. 


D, , Appeal dismissed, 
Solicitor for the Appellants :—Mr. E. M 
Oppenheim. 


(7) 17 R PO 628 (635). 
ts) (1901) 1 Oh. 135; 70 J Oh. 17; 83 L T 453. 
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articles, and any other matters which will 
assist the Court to decide -whether decep- 
tion is probable. Evidence of actual de» 
ception may be available and if available 
may be very valuable. There is no such 
person as an expert in human nature, and 
it is now wellesettled that a witness cannot 
be called to say that it is likely that pur- 
chasers of the goods will be deceived, This 
can only be a matter of opinion formed 
after the dispute has arisen and too often 
without any judicial consideration of the 
opposing contentions, On the other handa 
_ person who is accustomed to buy the 
_ earticles in question may be called to say 
that he would himself be deceived, and 
cross-examination will often show what 
weight should be attached to such a state- 
ment, . 

It seems desirable to state the views of 
their Lordships on some of the topics of 
criticism of the views of the learned Judges 
which were urged on behalf of the appel- 
lants. Their Lordships think that the 
test of comparison of the marks side by side 
is nota sound one, since a purchaser will 
seldom have the two marks actually before 
him when he makes his purchase; and 
marks with many differences may yet have 
an element of similarity which will cause 
deception, more especially if the goods are 
in practice asked for by a name which 
denotes the mark or the device on it. This 
.bas been settled in England since the case 
of Seixo v, Provezende (3), where there will 
be found some remarks by Lord Oranworth, 
L. O. very relevant to this matter. He 
also pointed cut (at p. 197*) that the adoption 
by a rival trader of a mark which would 
cause bis goods to bear the same name in 
the market, may be as much a violation of 
the rights of the first owner as tLe actual 
copy of his device. This same view was 
taken in the case of Johnston v. Orr 
Ewing (+), a cass relating to the use of 
two eley hanis on‘tickets placed upon goods 
for sale in India. (See as to the effect of 
the differences between the tickets the 
remarks cf Selborne, L. O. at pp. 224f et seq.) 
' Further, it is not an answer to the claim 
of a trsder who has- established, as the 
appellants have done in the present case, 
the right toa trade mark (e, g,a device or 
a ‘fancy word) to say that, apart from -the 
device or the word, the labels or contsiners 


(3) (186F) 1 :Oh. App, 192;12 Jur. (N 8) 215;14 LT 
shes W R 357. i 


-(4) (1882) 7 A C219;51 L J Oh. 797; 46 L'T 216; 30 
W R 417. : 
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of the rival trade are very different from 
those of the trade mark owner. It may be obe 
served that, if it were so, such a trade mark 
would be of little value, for its use by 
several traders would soon result in its 
becoming common to the trade. (See 
Wotherspoon vw, Currie (5), and Johnstone 
v. Grr Ewing (4),) In the present case there 
may well have been persons who knew of 
the reputation of the appellants’ “elephant 
mark” goods, but were illiterate or did 
not know ordid not remember the parti- 
cular get-up of their goods; and again the 
differences of labsls and get-up might 
have been supposed to have been made by 
tte appellants themselves in- putting a 
different or cheaper article upon the markei, 
Tneir Lordships, however, are not to ba 
understood as saying that the differences 
in get-up are immaterial; for they must 
inevitably.form an element in considering 
the question of probability of deception by 


-the use of the mark. 


Tt is a remarkable feature of the present 
case that there was neither evidence of 
actual deception, nor any evidence from 
members of the public that they themselves 
would be deceived. It is to be observed 
that the important issue was, not whether 
the use of the elephant on smoking tobacco 
or on cigarettes would be likely to cause 
deception ; but whether its use on chewing 
tobacco in the circumstances in which that 
article is sold by the respondent would 
be likely to causs deception, that is, to cause 
ordinary purchasers to purchase the chew- 
ing tobacco of the respondent in the belief 
that it was manufactured by or put upon 
the market by the appellants. Tae difi- 
culty of answering this question in the 
affirmative in the absence of evidence as 
tothe probability of deception is apparent 
from the fact that, apart from the trial 
Judge, who was not satisfied that there 
was any pointof resemblance between the 
trads mark used by the appellants aud 
that used by therespondent, King, J., in 
the High Oourt alone thougat tnat the 
probability of deception would exist whilst 
Iqbal Ahmad, J,took the other view and 
Niamat Ullah, J., (to whom the matter was _ 
referred under-c]..2? of the Letters Patent 
of the High Court having regard :to the 
difference of opinion between the two 
Judges in the High Oourt) came to the 
conclusion in his careful judgment that 
whilst some ignorant-and indiscriminating 
persons might be deceived, persons exer- 
so (1854) 5 H L 508 42 L J Oh, 130; 27 LT 

3. . , ; a5 
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peared on a red: background. These grods 
were well knownand asked for throughout 
India as “Elephant Mark,” “Hathi Markha,” 
“Lal Hathi™ and the like. 

The defendant has been manufacturing 
and selling chewing tobacco since 1926, 
that is, scme three years before the action 
was brought. He sells in packets and in 
tins, Thecommodity in the packets is 
intended for use with chunan (lime), thatin 


the tins for use as an addition to pan (betel), 


Ceriain ingredients are added to give 
fragrance to the article, The tabacco is 
grown in India. Both the packets and the tins 
have the picture of an elephant on them, 
not unlike the elephant used by the plaintiffs 
tbough there sre differences, particularly in 
colour; whichis black or red as used: by the 
appellants and white as-used by the respon- 
dent. In other respectéthe packets and the 
tins are quite unlike the containers‘in which 
the appellants’ goods are put: upon the 
market, andthe ‘respondent's labels bear 
the firm name “Rama & Company,” while 
the appellants’ goods: bear their own name. 
Phe appellants, of‘course, did not contend 
that’ any’ persons would purchase the reg- 
pondent's chewing tobacco iù the belief 
that it was smoking tobacco manufactured 
by tbe appellants: Their contention was a 
very different one ; they said that having 
regard to the reputation they had: acqu'red 
in India-in connection with smoking tobacco 
and cigarettes sold under the elephant 
trade mark and frequently ‘asked for ag 
elephant” tobacco or “elephant” cigarettes 
the use of the elephant on the respondent's 
chewing tohacco was calculated to Jead 
persons buying that article to believe that 
it was manufactured or put upon the market 
by the appellants. 
There is no statutory law in British India 
‘relating to trade marks, and the law which 
is applied there on the subject is substane 
tially the same as that applied in England 
before the Trade Marks Act, 1905. It is, 
however, plain that conditions peculiar to 
India must be borne in mind in applying 
any doctrine of English Law, and that 
English decisions which turn or partly turn 
on questions of fact—as do most cases of 
common law trade marks and passing-off— 
can only be applied with care and circum- 
gpection. The general principle, founded 
aB itis on justice and equity, isthe same 
in both countries. “No man, as James L, 
‘J. said in the case of Singer Manufacturing 
Co. V, a! (1), “is entitled to represent his 
goods as: being the goods of another man : 
(1) (1880).18 Oh, D 395 (412,) 
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and noman is permitted to use any mark, 
signor symbol, device or means, whereby 
without making a direct false representa- 
tion himself to a purchaser who purchases 
from him, he enables such purchaser to tell 
a lie or to make & false representation to 
somebody else who is the ultimate pure 
chaser.” 

It is clear that the right of property ihat 
may be acquired in such a trade mark is 
based on the proved association in the 
market of the device, name, sign, symbol 
or other means in question with the goods 
of the plaintiff, so that the use by the 
defendant on such gocds of the trade mark 
will amount—whether the defendant 
intends it or knows it or not—to the false 
representation that the goods are manufac- 
tured or put on the market by the plaintiff. 
There can obviously be no monopoly in the 
usa of the trade mark. A manufacturer of 
cigarettes under an undoubted trade 
Mark such as an animal, or any 
other device, cannot legally object to the 
use of the identical mark on, say, hats, 
or scap, for the simple reason that 
purchasers of any of the latter kinds of 
goods could not reasonably suppose, even 
if they were well-acquainted with the 
mark as used on cigarettes, that its use on 
hats or soap denoted that these goods were 
Manufactured or marketed by the cigarette 
manufacturer: see Somerville v. Schembri 
(2). Those would be simple cases, but some 
much more difficulf ones can be suggested, 
Ifa manufacturer of a special kind of 
smoking tobacco under a trade mark seeks 
to restrain the use of it on cigars, or on & 
very different kind of smcking tobacco, or 
on cigarettes, or on snuff, or on chewing 
tobacco, or on tobacco in some form sold 
for use as 2 weed killer—all these things 
being made of tobacco—questions, some- 
times cf great difficulty, may arise, It is, 
however, very important to observe that 
each of these questions will be a quese- 
tion of fact to be decided on the evidence 
adduced. The vital element in such a case 
is the probability of deception. This may 
depend on & number of matters as well as 
the question of similarity of the marks or 
of the geteup, Witnesses can be called to 
prove the circumstances and the places in 
which the articles are sold, the classes of 
persons who buy them, and whether they 
include persons who are illiterate or ignore 
ant or the reverse, the manner in which the 
public are accustomed to ask for the 


so (1887) 12 A © 4533568 LJ P O61;56 LT 
454: 
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In the matter of infringement of trade marks con- 
ditions peculiar to. India must be borne in mind in 
applying any doctrine of English Law, and English ing the trade mark, But no such inference could be 
decisions which turn or partly turn on questions of. made in the absence of evidence in the case as regards 
fact—as do most . cases of common-law trade marks | .the respondent's goods, since the chewing ‘tobacco 
and passing-off—can only be applied with care and-, hesold differed widely in appearance and in use from 
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circumspection., The general principle, founded as*. 


it ison justice and equity, is the same in both 
countries. No man, is entitled to represent his 
goods as being the goods of another man; and no man 
is permitted to use any mark, sign or symbol, device 
or means, whereby without making a direct false 
representation himself to a purchaser who purchases 
from him, he enables such purchaser to tell a lie or to 
make afalse representation to somebody elas whois 
theultimate purchaser. Singer Manufacturing Co. v. 
Loog (1), referred to. 

‘There can obviously be no monopoly in the use of 
the trade mark. A manufacturer of cigarettes under 
an undoubted trade mark such as an animal, or any 
other device, cannot legally object to the use of the 
identical mark on, say, hats, or soap, for the simple 
reason that purchasers of any of the latter kinds of 
goods could not reasonably suppose, even if they were 
well acquainted with the mark as used on cigarettes, 
that its use on hats or soap denoted that these goods 
were manufactured or marketed by the cigarette 
manufacturer. Those would be simple cases, but 
some much more difficult ones can be suggested. lia 
manufacturer of a special kind of smoking tobacco 
under a trademark seeks to reatrain the useof it on 
cigars, oron a very different kind of smoking 
tobacco, or on cigarettes, or on snuff, or on chewing 
tobacco, or on tobacco in some form sold for use as a 
weed killer—all these things being made of tobacco 
questions, sometimes of great difficulty, may arise. It 
is, however, very important to observe that each of these 
questions willbe a question of fact to be decided on 
the evidenceadduced. The vital element in such a 
case is the probability of deception. This may 
depend on a number of matters as well as the: ques- 
tion of similarity of the marks or of the get-up. 
Witnesses can be called to prove the circumstances and 
the places in which the articles are sold, the classes of 
persons who buy them, and whether they include 
persons who are illiterate or ignorant or the reverse, 
the manner in which the public are accustomed to 
ask for the articles, and any other matters which will 
asgistthe Court to decide whether deception is pro- 
bable. Evidence of actual deception may be avail- 
able and if available may be very valuable. There 
is no such person as anexpertin human nature, and 
it is now well settied that a witnesg cannot be called 
to say that itis likely that purchasers of the goods 
will be deceived. This can only be a matter of 
opinion formed after the dispute has arisen and too 
often without any judicial consideration of the 
opposing contentions. On the other hand a person who 
is accustomed to buy the articles in question may 
be called to say that he would himself be deceived, 
and cross-examination will often show what weight 
should be attached to such a statement: 

Held, that the appellants had acquired a proprietary 
right in respect of their elephant trade mark with 
reference to their cigarettes and Virginia Bird's Eye 
tobacco. Right was notconfined only to the sale of 
the samekind of cigarettes and of Virginia Bird's 
Eye tobacco ; for, in the absence of strong evidence 
to-the contrary, such a mark would ordinarily extend 
to.protect goods so similar inkind to the goods 
actually put upon the market by the trader in: con- 
nection withthe trade mark that it was an almost 
inevitable inference that such goods would be manu- 
factured or marketed by the trader, In other words 
the probability of deception in the case of goods of a 


t 


the goods sold by the appellant. eck 

Held, also that much importance could not .be 
attached to the fact that the appellants were unable 
to call evidence of a actual deception, due to the 
fact that the procuring of evidence of probability 
of deception is often a difficult and troublesome task: 
On the other hand the appellants had to establish 


‘their case, and in the complete absence of evidence on 


the point it must be held that they failed to do 
80. - in 

It is not an answer tothe claim ofa trader who has 
established, the right to.a trade mark (e. g.,.a deyice 
or a fancy word) to say that, apart from the device or 
the word, the labels or containers of the rival trade 
are very different from those of the trade mark 
owner. It cannot be said that the differences im 
get-up are immaterial ; for they must inevitably form 
an element in considering the question of probability 
of deception by the use of the mark. : 

(Case-law referred to.| 2 

The test of comparison of the marks side by side: is 
not a sound one, since a purchaser will seldom have 
the two marks actually before him when he makes his 
purchase ; and marks with many differences may yet 
have an element of similarity which will cause 
deception, more especially ifthe goods are in practice 
asked for by a name which denotes the mark or the 
device on it. Seixo v. Provezende (3), relied on. , 


Messrs, P. E. Bray, K.C.and J. Mould, 
for the Appellants. Le 
’ Viscount Maugham.—This : appeal is 
against a decree of a Division Bench. of the 
High Court of.‘Judicature at. Allahabad 
dated March 13, 1935, That Oourt affirmed 
the decree of the Additional District Judge 
of Oawupore in an, action brought by: the 
appellants to restrain infringement of trade 
mark rights.and passing-off. At the hear- 
ing before their Lordships the respondents 
were not represented ; but the case of the 
appellants , was placed before the Board 
with equal ability and fairness by their 
Counsel. . . 

_.The -appellants are manufacturers and 
sellers of cigarettes and of tobacoo dese 
cribed as “Virginia Bird's Eye” smoked in 
pipes, These goods are marketed in ‘a 
European style. Both -the said’ cigarettes 
and the tobacoo have from a date long 
before 1922 been sold in India (by the_ap- 
pellants and their predecessors) in packets 
and in ‘tins bearing è mark the distinguish- 
ing featureof which is the representation 
of an elephant and the packets and tins of 
cigarettes have also borne the. designation 
“Blephant Cigarettes.” Upon the tobacco 
the representation of the elephant has 
appeared in red and upon the cigaretters 
the representation of the elephant has ap- 


658 


‘Parties knew that the hundia had ‘not been 
'Tetired and sat together discussing what 
‘was to be done because. the hundis had not 
been retired. On the question of, interest; 


Mr. Mehr Chand Mahajan claims 10. per: 
cent. but I can see no reason why anything“ 


‘more than the legal rate of 6 per cent. per- 
missible under the Negotiable Instruments 
Act should be allowed. 

Before concluding it remains to notice 
an objection ‘taken by. Mr. Sikri on behalf 
-of Rai Bahadur Ishar Das that the signa- 
“ture of the endorser, that is the Company 
did ‘not appear on the face of the eight 
hundis. Wive of these hundis are signed by 
Gwash Kaul without, saying who Gwash 
Kaul -is-and the others are signed as 
manager and not on behalf of the Com- 
pany. He refers to s. 27, Negotiable 
Instruments Act, and saysthat a general 
authority to transact business does not 
confer upon the agent the power of accept- 
ing or endorsing bills and in this con- 
‘mection quotes a decision of the Privy 
‘Council reported in Sadasukh Jankidas v, 
Kishen Pershad (6). In the case before 
their Lordships of the Privy Council, it was 
held that on a fair interpretation of the 
‘document the real name of the person liable 
under the bill was not disclosed. In the 
present case, if appears to.me on a fair 
interpretation of the -document that the 
name of the person liable‘is disclosed. The 
drawer and the drawee ‘are -the same and it 
-is only. the endorser about*whose name there 
could be the slightest doubt. The person 
primarily responsible for repayment was 
Muhammad Yusaf and about his identity 
no one could entertain the slightest doubt. 
_ Bo far asthe endorsers are concerned, there 


can -be no doubt in the minds of the. 


persons now being charged with liability, 
namely, the proprietors of the Attock 
Timber Trading Company, that Gwash 
Kaul, who had acted in this and in nümerous 
other similar transactions, was signing on 
behalf of the Company as the Manager 
thereof... No case has been cited at the Bar 
‘nor have I been able to discover any in the 
law reports where such an objection was 
‘successful on behalf-of the endorsers; in 
other words, it is only when there was some 
doubt regarding the identity of the drawer 
that the matter was agitated before the 
Courts. 

In the Privy Oouncil case cited already, 
. -(6) 46 O 663; 50 Ind. Oas. 216; A I1R1918 PO 146; 
461A 33; 29 Or. L J 340; 17 AL J 405; 25M LT 258; 
36 M L J 429; 21 Bom. LR 605; 1 U P L R (PO) 37; 
1319) M W N 310; 23 O W N 937; 10 L W 143 
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one Mohan Lal, when drawing a hundi, had . 
described himself as the Acting Superine : 


-tendent of the Private Treasury of His ' 


Highness the Nizam of Hyderabad, and | 


cription of the’ person drawing the hundi, 


. their Lordships held that this way a des- ° 


and not‘as one purporting to charge the . 


Nizam with the liability as his agent. 
I have said already, tte Privy Council case 
is distinguishable on the ground that the 
identity of Muhammad Yusaf, the drawer, 
is not in doubt and further that a cone 
sistent course of conduct of parties shows 
that Gwash Kaul had endorsed these and 
many other similar hundis as Manager, 
and no dispute .regarding the liability of 
the Company had been raised so far, I 
would hold therefore that there is no 
substance in the objection taken by Mr. 
Sikri, a8 on a fair interpretation of these 
particular hundis the liability of the 


As ; 


principal, that is the drawer, is disclosed | 


and it is quite clear on the evidence 
that Gwash Kaul endorsed these hundis 
under the implied directions and with the 


-explicit knowledge of his principals, 


In these circumstances I would reverse 
the judgments of the learned Subordinate 
Judge, 
cases and accept both these appeals with 
costs throughout. I would make these costs 
payable to the plaintiff-appellants jointly 
and severally by Muhammad Yusaf res- 
pondent and by Rai Bahadur Ishar Das 
respondent in view of the attitude that he 
has taken in this litigation. Thus, I would 
leave the respondents other than Muham- 
mad Yusaf and Rai Bahadur Ishar Das to 
bear their own costs. 


Addison, J.—I concur. 
B. Appeals allowed. ` 
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ment in this case destroyed the endorser's 
remedy without the consent of the endorsers. 
It is only when these conditions are satis- 
fied that s. 40, Negotiable Instruments Act, 
“comes into operation. I would therefore 
hold that there has beén no such delay 
which would avoid the responsibility of 
the endorsers on these hundis. 
The next main line of argument based 
on the finding of the learned Subordinate 
Judge was that there had been no notice of 
dishonour in this case and because of this 
also the endorsers stood discharged. Sec- 
ation 98, Negotiable Instruments Act, enume= 
rates the conditions when notice of dishonour 
is not necessary. Under cl. (a) of that section 
-notice can be dispensed with by the party 
entitled thereto. Under cl. (e) notice is not 
necessary when the party charged could 
not suffer damags for want of notice, and 
under cl, (g) notice is again not necessary 
when the party entitled to notice with the 
knowledge of all the facts unconditionally 
promises to pay. Im an earlier part of 
this judgment, I have indicated that both 
before and after maturity the Attock 
Trading Oompany knew of all the facts, first 
that the Aundts were going to fall due very 
- -Boon and that after maturity they nad not 
been retired. On December 23, 1980, the 
Company was informed that the hundis 
were about to fall due: apparently in 
anticipation. Such notice is not sufficient 
‘in law as the notice must be after dis- 
honour but on April 8, 1931, Mr, Daulat 
Ram Bhaila, Manager of the Bank, wrote say- 
ing that the hundi of Karam Onand- Kishan 
Ohand and five of the hundis of Muhammad 
Yusaf had not been retired and asked for 
an early adjustment of the account. On 


February 12, 1931, the Peshawar Branch. 


wrote to the Lahore Branch of the Bank 
that with reference to a letter of January 
30, 1931, bills for Ks, 14,195 were lying 
still unpaid. In January 1931, reference 
was made to the fact that the drawee of 
the hundis did not turn up for payment. 
Copies of both letters were sent to the 
Attock Timber Trading Company. It was 
after this that the manager of the Attock 
Timber Trading Oompany wrote to the 
Bank at Lahore, asking the Bank to present 
the hundis to the drawers through the 
Notary Public, The accounts showing the 
debits for these hundis were acknowledged 
by the manager. On July 6, 1931 the 
Bank wrote to the Attock Timber Company 
(Ex, P-15) saying that the hundis including 
the hundis in suit were overdue and in 
spite of the repeated requests had, not 


187—833 & 84 


PUNJAB 00-OPERATIVE BANK; LTv. v. MUHAMMAD YosUF (LAH) 


657 ` 


been retired. Again, on July ‘15, 1931, 
another request is made to retire these 
hundis and in fact, as stated already, 
when efforts to getthe hundis retired failed, 
a suit was brought at the request of the 
Oompany. i 
These facts indicate,that a notice of dis» 
honour had in fact been given and the 
manager of the Bank on the one side and 
the manager of the Company together with 
some of the proprietors including Rai 
Bahadur Ishar Das, who alone pleads © 
want of notice, came and had discussions 
together regarding the non-payment of 
these hundis, It is‘significant that on May 
25, 1931, Rai Bahadur Ishar. Das wrote 
to the manager of the Attock ‘Timber 
Trading Company, Saying that if Mubame- 
mad Yusaf did not pay, tne hundis should 
be sent back duly endorsed to him to 
enable him to recover the money if need 
be by suit, In the face of this it appears 
tome that the position taken up by Rai 
Bahadur [shar Das is little short of frivolous. ` 


In terms of s, 98, it appears to me that 


in the circumstances disclosed above not 
only was notice of dishonour actually given 
but were in any case dispensed with by 
the Company, that the Company and parti- 
cularly Rai Bahadur Ishar Das did not 


suffer any damage for .want of such notice 


and having regard to the acknowledgments 
of the account there has been an uncon- 
ditional promise to pay- on the part of-the 
Company, amongst other things, as evidenced 
by tne endorsement made by the Notary 
Public on ‘the hundis. Lala’ Mulk ;Raj ` 
Bhalla, Managing ` Director: of the Bank, ` 


stated that a number of times Rai Bahadar 


Ishar Das came to him in connection with 
these hundis but never said that he was 


not liable to pay of these hAundis.- On 


the other hand, he accepted the liability 
of ali the share-holders of tnese hundis 
which both he and Raja Sir Vaya Kishan 
Kaul said woald either be paid by the 
drawees or themselvss. Tois statement 
of Lala :Mulk Raj stands unchallenged and 
I see no reagon whatsoever for-niot believing 
it fully. I would hold. therefore tnat not 
only the notice of dishonour but the sub» 
sequent acknowledgments, the unqualitied 
promises to pay and the absence of any 
proof of damage for want of notice would 
dispense with such notice even if in. fact it 
had not been given, l 
Mr, Sikri-urged'in this connection that a 


‘mere demand was- not sufficient. Ta my 


opinion, there has been . something ‘orach 
more than a mere demandin this cage, - 
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from this that the suit was brought at the 
request of the pariners and that the de- 
fendant now objecting was taking a personal 
interest in the matter. It is not without 
force therefore as Mr. Mehr Chand Mahajan 
has argued that this conduct amounts toa 
waiver of a right to take advantage of, any 
alleged default in presentment of the bill 
for payment, 


For the reasons stated above, it seems to 


me that under the provisions of s, 76, 
Negotiable Instruments Act, no presentation 
was necessary because: (1) the drawer 
and the drawee were the same person; 
(2) that the drawee had no place of busis 
ness at Lahore and was not to be found 
at Lahore on the maturity of the bills 
(3) thatthe endorsers had unconditionally 
acknowledged this debt and therefore en- 
gaged to pay it notwithstanding non-pre- 
sentiment (4) that not only had they pro- 
mised to pay, but had waived their right, 
if any; and I would hold therefore that 
not only was presentment not legally 
necessary, but in so far as presentment 
could be made it was made through the 
Notary Public though made a con- 
siderable time after the maturity of the 
bills. 

The learned Subordinate Judge has held 
that under s. 40 the plaintiff Bank had 
impaired the endorsers’ remedy by delay. 
It was argued on behalf of the defendants 
that there had beén delay in the institution 
of the suit. I have shown above that tbe 
Attock Timber Trading Company had guae 
ranteed payment in case of default and 
in this aspect it was not necessary to sue 


Muhammad Yusaf at all before maintain: 


ing a suit against the endorsers. Mr, Achbru 
Ram argued in this connexion that no 
pléa had been taken by the plaintiff Bank 
that the suit was based on any guarantee 
and therefore the position that the Oom- 
pany was a guarantor had been, by impli- 
cation given up. He urged that there was 
merely a proposal regarding a guarantee 
which wes not accepted. I am not impreesed 
with this argument. If a suit was eventually 
brought with the knowledge and at the 
request of the defendants it hardly lies in 
the mouth of these defendants to turn round 
diterwards, plead that the suit was brought 
too late and thus take the benefit of a 
technical objection. It appears to me that 
a suit was brought by the plaintiff Bank in 
order to oblige their clients and even if 
the plaintiff Bank thereby denied to them- 
selves a short and simple remedy in order 
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there had been any waiver of that legal 
Position, But it must be remembered that 
this letter of guarantee is put forward 
only as one item in the chain of events 
showing that there was no necessity to 
present these Aundis and even if it be held 
that it was necessary for the plaintiff 
specifically to plead this letter of guarantee 
as the basis of a suit based on such a 
guarantee the suit not being so based, the 
omission of the plaintiff to refer to this 
letter does not affect the suit ag laid, I 
have already held that there was no necese 
sity to present these hundts and in this as- 
pect a further discussion of this point bee 
comes unnecessary. 

It is significant that there is little or no 
proof of deterioration of the financial cone 
dition of Muhammad Yusaf. The fact that 
Rai Bahadur Ishar Das is pressing for a 
suit to be brought is indicative rather of 
the fact that the money due on the hundis 
was recoverable from Muhammad Yusaf by 
suit. When he writes that Muhammad 
Yusaf would only pay if pressure was 
brought to bear upon him, again the indi- 
cation is that the money was recoverable 
if pressure was employed, Rai Bahadur 
Ishar Das in his statement as a witness 
stated on February 17, 1935, that he knew 
both Karam Chand and Muhammad Yusaf 
Personally and their financial position was 
quite sound in 1930 and in early 1931. 
He goes on to say that he has been informed 
that they “were not doing quite so well 
now,” but he could not state since when 
their condition had deteriorated. Pandit 
Gwash Kaul stated on September 19, 
1935,that he went to Peshawar and then said 
that the financial condition of Muhammad 
Yusaf “was becoming weak.” But he says 
that Muhammad Yusaf told him that the 
hundis having been transferred by the 
Company in favour of the Bank the Oompany 
had no right to claim payment from him. 
This does not indicate that at that time 
Muhammad Yusaf was unable to pay, but 
merely took upthe position that the hundis 
had been purchased by the Bank. Raja 
Sir Daya Kishan Kaul when asked about 
the financial condition of Muhammad Yusaf 
stated on September 20, 1935, that he had 
no personal knowledge about this matter. 
It seems to me therefore that it has not 
been proved that the delay by the Bank 
in suing has prejudiced the position of 
the Company, As I have said before, tLe suit 
was brought at the request of the proprietors 
of the Oompany and it cannot therefore be 
said that the holder of a negotiable instru- 
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was not necessary and the suit was maine 
tainable. Section 69 enacts that a bill of 
exchange payable at a specified place 
must, in order to charge the maker or 
drawer, be presented for payment at that 
Place. The words “that place” here can 
only mean Lahore and for this reason algo 
it seems to me that there was no necessity 
to present these hundis at Peshawar, as 
Muhammad Yusaf was not discoverable at 
Lahore and had no place of business or 
residence there. 

Section 76 (6) of the Act enacts that no 
presentment is necessary as against any 
party sought to be charged therewith if he 

as engaged to pay notwithstanding non- 
presentment, [t seems to me that in the 
present case there is sufficient materia} on 
the record to hold that Rai Bahadur Ishar 
Das, the only defendant who is taking 
this objection seriously, had undertaken 
unconditional liability to pay in case of 
default, .The letter of guarantee, dated 
October 31,1930, signed by Gwash Kaul as 
manager would bind alkhis principals if he 


had authority, as in my opinion he had 


authority toso bind, The hundis were pro» 
tested through Rai Bahadur Naranjan Das, 
Notary Public. His endorsement is to the 
effect that-he did cause due and customary 
presentment to be made at Peshawar by a 
registered. letter to Muhammad Yusaf as 
drawer and the Attock Timber Trading 
Oompeny'as endorsers of the said -hundis. 
“Endorsers state, if the drawer does not 
pay we will pay at the request of the 
manager.” This again imports a promise 
to pay within the meaning of s. 76 (5) of 
the Act. Further, the acknowledgments of 
the accounts of the Bank were debts out- 
standing and were made by Gwash Kaul 
as the manager. These again import une- 
conditional acknowledgments to pay. In 
Punjab Co-operative Bank, Lahore v, Parma 
Nand (5), it was held that a letter by the 
defendant confirming the loan made to him 
on a premissory note amounted toa promise 
to pay within the meaning of this section. 
A promise need not be expressed so long 
as it is clearly deducible from the Jangu- 
age employed by the parties or their 
conduct. Under gs, 76 (c), Negotiable 
Instruments Act, if a party after maturity 
of a biliand with the knowledge that the 
Instrument had not been presented promises 
to pay the smount due thereon, no present- 
ment i8 necessary nor is it necessary 
where the party concerned waives his right 
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to take advantage of any default in presente 
ment for payment. It seoms to me that 
both the letter of guarantee and the 
acknowledgment of balances by the mana- 
ger are undertakings to pay notwithstand- 
ing non-presentment and are unconditional 
promises within the meaning of cls, (b) 
and (c) of this section. The matter however 
does not rest here, 

Rai Bahadur Ishar Das and the manager 
of the Company with the knowledge of the 
fact that Muhammad Yusaf had not retired 
the hundis at maturity requested the plain- 
tif Bank to bring asuit against Muhammad 
Yusaf. For this purpose, several interviews 
took place and Gwash Kaul actually went 
to Peshawar in this connection, On Decem- 
ber 23, 1930, the manager of the Bank wrote 
to the Attock Timber Trading Company 
mentioning one of these hundis as bein 
overdue in Hx. P-11, and again in P-10 of 
the same date referred to four other kundig 
in suit which were about to fall due, On 
April 18, 14931 Gwash Kaul, manager of Ate 
tock Timber Trading Company wrote to the 
plaintif Bank requesting them to ask 
their Peshawar branch to present the hundis 
to the drawer at Peshawar’ through the 
Notary Public on which the Bank asked the 
manager by letter dated April 20, (Ex. 

-13) to come and discuss the matter. There 
is evidence that some discussion went on 
and on May 20, Rai Bahadur Ishar Dag 
wrote to the manager, Attock Timber Trad- 
ing Oompany asking him to go himself to 
Peshawar and bring the utmost pressure to 
bear upoa Muhammad Yusaf to recover the: 
amount due on the hundis, saying that un- 
less this was done there Was no hope of 
an early recovery, and finally on Febraary 
17,1932 Pandit Gwash Kaul wrote to the 
plaintiff Bank (Hx. O. 13) saying that he 
was instructed by the partners of the 
Company to request the bank to kindly take’ 
legal action against the party concerned 
with reference to the hundis of Haji 
Muhammad Yusaf. It was after this that 
the hundis were protested through Rai: 
Bahadur Naranjan Dass, Notary Public. 
Gwash Kaul made a specific request again 
on March 20, 1933 (Ex. O-14) that a suit may 
be filed against Haji Muhammad Yusaf 
and Messrs, Karam Ohand-Kidar Ohand 
and it was on this request that a suit was 
actually filed on April 5, 1933. It is signi- 
ficant that on May 31, 1933, Rai Bahadur 
Ishar Das wrote a letter to Gwash Kaul 
reminding him of the next date of hearing in 
the suit and hoping that he would take 
suitable action in the matter. It is Clear 
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conferred this authority, are sufficient to 
establish the factum of this authority pere 
ticularly when neither this defendant nor 
any other has taken the trouble to disprove 
the resolution cited by the production of 
the Directors’ Minute Book. (The judg- 
ment then discussed the evidence and pro- 
ceeded.) From what has been stated above, 
it appears to me to have been conclusively 
established not only by the evidence on 
behalf of the plaintiff but also by the evi- 
dence of some of the defendants including 
Lala Harkishan Lal and Raja Sir Daya 
Kishan Kaul and also from a consistent 
course. of conduct that Pandit Gwash Kaul 
had been acting as the manager of the 
partnership for a long time tothe knowe 
ledge of all the partners, had been dealing 
with all the affairs of the partnership 
including the endorsing of bills of exchange 
worth several lacs of rupees and that he 
was doing so with full authority,-his actions 
never having been repudiated by any of 
the partners to the date of suit. It appears 
to me therefore that the authority of 
Pandit Gwash Kaul has been established 
and there is no substance in the objection 
taken on this ground by Rai Bahadur Ishar 
Das, defendant No. 5. 
= Dealing now with the question of the 
presentment of the hundis in question, the 
matter can be looked at from two points 
of view. First, whether the presentation 
in the circumstances of the case was at all 
necessary, and, secondly, if, as a matter 
of fact, theré “had been presentation. 
Section 64, Negotiable Instruments Act, says 
that promissory notes, bills of exchange 
and cheques must be presented for payment 
to’ the maker, acceptor or drawee thereof 
respectively, by or on behalf of the holder 
as hereinafter provided. In default of 
such presentment,the other parties thereto 
are “not liable thereon to such holder, It 
is contended by Mr. Mehr Chand Mahajan 
that in this case, as the hundis were drawn 
on self, no presentation was necessary. 
As I have stated already, the hundis were 
in shahjog form and were drawn on Muham- 
mad Yusaf himeelf payable at Lahore to 
some respectable person there. It has been 
held in Chandra Datt v. Chander Sen 
Duli Chandar (1), that where the drawer 
and the drawee are the same person, no 
presentation on due date -is necessary, 
because the drawer cannot suffer damage 
for want of presentation. Under s. 76 
(d) of the Act, it is enacted that no presente 
(1) A IR 1934 Oudh 254; 148 Ind. Cas, 1167; 110 W 
N-660; 6 R O 500 (1). | 
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ment for payment is necessary as against 
the drawer if the drawer could not suffer 
damage fromthe want of such presenta: 
tion. Tothe same effect is a decision of 
a Division Bench of the Allahabad High 
Court reported in Pachkauri Lal y Mule 
chand (2). It seems to me that on this 
ground presentment of the hundis in this 
case was not necessary. 

There is another ground on which pree 
sentation was not necessary in this case, 
The presentation was to be made to 
Muhammad Yusaf and at the place at 
which the hundi was due, namely, at 
Lahore. The presentation to Muhammad, 
Yusaf at Lahore could only take pl.ce if 
Muhammad Yusaf was on that date in 
Lahore and hada known address in Lahore 
then, Unders. 76 (a) no presentment is 
necessary ifthe instrument not being paye 
able at any specified place, he cannot after 
due search be found and when the instrue 
ment is payable at some specified place, 
neither the drawee nor any other person 
authorized to pay attends at such place 
during the usual business hours, It is clear 
on the evidence that Muhammad Yusaf was 
not in Lahore on the date of the maturity 
of these hundtsand therefore the question 
of presentation to him did not arise. In 
Mahomed Ismaile-Maula Bakhsh v. Abdul 
Majid Khan (3), a pro-note was payable 
at Lyallpur which was assigned to the 
plaintiff who sent notice by post to the 
maker thereof. It was held that a city, 
town or Village may be taken to be a 
specified place within the meaning of ss, 76 
and 79, Negotiable Instruments Act, but 
that presentment of the promissory note 
there would only be necessary or reasonably 
possible if the maker has a residence or 
place of business there or is found to be 
personally present there. In Muhammad 
Hayat Khan v. Khair. Din (4), a proenote 
was payable at Sialkot. The promisee was 
a resident of Sialkct and continued to be 
in possession of the prosenote. On a suit by 
the promise, it was contended that the same 
should be dismissed as the prosnote had not 
been duly presented to the defendant. It 
was held that as the promisee had the 
pro-note in his possession at Sialkot from 
the date of execution to the date of suit 
and was in a position to present it to the 
maker if he visited that place, presentment 

(2) 44 A 554; 66 Ind. Oas. 503; AI R 1922 All, 279; 
20 A L J 437. 

(3) I L R (1937) Lak. 580; 173 Ind. Cas. 175; AIR 
1937 Lah. 259; 39 P L R 938; 10 R L 403. 


(4) AI R 1937 Lah. 892: 175 Ind. Cas, 692; 38 P L R 
765; IRL 40, 
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no authority to endorse the hundis, Re- 
garding Issues Nos. 9 and 10 he held that 
there was no personal presentment of the 
hundis to Raja Sir Daya Kishan Kaul nor 
any notice of dishonour to him personally, 
and therefore defendant No.4 was dis» 
charged. On the question ofinterest, that 
is, Issue No. 7, he held that only 6 per cent. 
per annum was chargeable if at all. On 
these findings, he dismissed the suit of the 
plaintiff Bank against all the defendants. 
By a mistake however he first ordered 
on January 26, 1937, that the debt could be 
recovered from the- maker of the hundis 
Muhammad Yusaf, defendant No.1, with 
costs. But later on he corrected this mis- 
take on February 4, 1937, as obviously 
on his findings the suit was liable to dis- 
missal against all the defendants, He 
accordingly dismissed the suit in toto by 
his amended order, dated February 4, 1937 
but as the suit was being dismissed on 
technical grounds, he left the parties to 
bear their own costs. 

Against this decision, the plaintiff Bank 
has appealed through Messrs. Mehr Uhand 
Mahajan and Rattan Lal Obhawala whom 


we have heard at considerable leugih. ` 


Defendant Raja Sir Daya Kishan Kaul 
has supported the judgment through 
Messrs. Achhru Ram and Devi Das. Rai 
Bahadur Ishar Das has been represented 
by Mr. Sikri.in support of the judgment 
and Mr, Gwash Kaul as the manager of 
the Attock Timber Trading Company has 
appeared in person. Tne Punjab Oo-opera- 
tive Bank brought another suit for the 
recovery of Rs. 2,762-5-0 on the basis of 
three hundis in favour of the Attock Timber 
Trading Company drawn by Messrs. Karam 
Ohand-Kishan Chand of Nowshera favouring 
the Attock Timber Trading Company. The 
defendants are the same in this case as in 
the first case, except that Messrs, Karam 
Ohand-Kishan Ohand as the drawers of 
the hundis in this case appear as defendant 
No. 1 instead of Haji Muhammad Yusaf. 
In this case too the suit of the plaintiff 
Bank based on similar allegations was 
dismissed against all the defendants and 
an appeal was made by the piaintiff Bank to 
the Visirict Judge, Lahore, but this was 
ordered to be transferred to the High Court 
and to be heard as a connected appeal. 
This judgment will therefore dispose of 
both appeals, that is, Regular First Appeal 
No. 100 of 1937 and Kegular First Appeal 
No. 155 of 1937. 

i wili first take up the question of the 
authority of Pandit Gwash Kaul. It is 
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noticeable that the only defendant who 
has raised this objection is Rai Bahadur 
Ishar Das. Pandit Gwash Kaul was ex- 
amined both in Oourt and on interrogas 
tories. As D, W. No. 2 in Oourt stated that 
he was the manager of the Attock Timber 
Trading Company and the hundis in ques- 
tion were transferred by the Attock Timber 
Trading Company in favour of the plaintiff 
Bank and that consideration money was 
received by the Company by adjustment 
which he says he got effected in the accounts 
in his capacity as manager. In his ex- 
amination in Court as a witness he stated 
on May 9, 1930, that he had been endorsing 
hundis on behalf of the Oompany as its 
manager, He further said -that he had 
authority to operate on the accounts of the 
company and to endorse all hundis. When 
recalled as a witness on March 11, 1936, 
he said that he had been signing acknow- 
ledgments as the manager of the Company 
for very large sums. When he was 
examined on interrogatories, he stated on 
August 17, 1936, that he had been appointed 
as a manager of the Oompany, by a 
resolution of the Board of Directors dated 
February 20, 1927 in a meeting of the 
Board which was attended amcngst others 
by Rai Bahadur Ishar Das, defendant No 5, 
and that he was authorized to carry on 
the business of the Company and to operate 


the accounts, negotiate business’ and in 


fact do all other necessary work for the 
benefit of the Oompany. The authority to 
endorse negotiable instruments has not been 
repudiated by any of the partners up to 
the date of the suit. 

Pandit Gwash Kaul said further that 
besides himself some subordinate of hia 
used to accept hundis under his authority 
as the manager of the Company and that 
the number of the Aundis which he or his 
subordinate under his instructions endorsed 
were of the value of several lacs of rupees. 
It seems to me that when a person has 
been acting as the manager of a Company 
for along period and has been transacting 
all the business of the Company as suca 
manager, including the acceptance and ene 
dorsing of the bills of exchange of the value 
of several lacs of rupees, this fact alone is 
sufficient to establish tnat he had the pro- 
per authority of the partners to act as the 
manager of the Oompany and to bind it as 
suca, Tne fact that he mentions in his 
Statement a specific resolution which ine- 
vested him with authority, the further fact 
that the only objecting defendant; was pree 
Bent at the meeting of the ‘Board which 
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Trading Oompany, (2) defendant No. 4 
Sir Daya Kishan Kaul and (3) defendant 
No, 5 Rai Babadur Ishar Nas, Defendant 
No, 2 admitted the factum of the endorse- 
ment on the hundis in question but pleaded 
that the Bank bad not presented these 
for payment and had unnecessarily delayed 
the institution of a suit for the recovery 
ofthe money in the event of default 
and on this ground sought to evade 
liability. 

Sir Daya Kishan Kaul, defendant No. 4 
pleaded that he was not personally liable 
for the debt and denied knowledge of the 
execution of the hundis and their endorse- 
ment in favour of the plaintiff Bank. Rai 
Bahadur Ishar Das, defendant No. 5, 
pleaded that the Attock Timber Trading 
Company was an illegal association within 
the meaning of s. 4, Companies Act, and 
therefore could neither sue nor be sued, 
could not endorse the hundis in favour of the 

plaintiff Bank and therefore the plaintiff 
Bank was not entitled to sue on the basis 
of any such endorsement. He further 
pleaded want of authority in Pandit Gwash 
Kaul to accept or endorse bills of exchange 
so asto bind the proprietors of the Attock 
Timber Trading Company. He also plead- 
ed that the hundis were never presented 
for payment, that the defendants had not 
been served witha proper notice of dis- 
honour, denied that there was an agree- 
ment about the rate of interest as alleged, 
and lastly that extension fcr payment was 
given to the maker ofthe hundis which bad 
impaired the rights of the other defendants 
and therefore they could not be made liable 
for any loss. On these pleadings, the 
following issues were 
learned Subordinate Judge who tried this 
case : 

“i Whether plaintiff made demand within 
reasonable time from the defendant Muhammad 
Yusaf for payment ofthe money due onthe hundis 


(endorsed in plaintiff's favour) in dispute? 
9, If, not what is its bearing on 


it? f 
"3. Whether the Attock Timber Trading Company 
(defendant No.2) is an illegal association | being 
composed of more than 20 members and being an 
unregistered company ? a 
4. -Was any notice of dishonour of hundis in 
dispute (by Muhammad Yusaf) given by’ the 
plaintiff Bank to the endorsers ? (between plaintiff 
and defendant No. 5). : eo 
5. If not, what is i os on plaintiff's claim 
ainst defendant No. 
"es. Whether the plaintiff Bank has got the locus 
sue ? B 
kg _ What rate of} interest, if any are plaintiff 
Bank entitled to recover and from whom ? 
' “8, Whether Mr. G. Kaul had authority to endorse 
“the hundig in dispute on behalf of defendant No.2 
ae DR E fw td eee a. Se OR SES Suge Be aes ae 


plaintiff's 
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in plaintiffs favour and is that endorsement 


valid ? - 

9. Whether plaintiff presented the kundi in 
question to defendant No, 4 for payment of the 
debt due on it? 

10. If the above issue is not proved in the 
positive. what is its bearing on plaintiff's claim ? 

1l. To what relief. is plaintiff entitled and 
against whom ?” 


So far as Issue No. 3 is concerned, the 
position of defendant No.5 was that the 
Attock Timber Trading Company was a 
partnership in which several firms were 
partners and that thus the number of parte 
ners was more than twenty. As the Attock 
Timber Trading Company consisted of, 
more than 20 persons and being unregistere 
ed under the Companies Act, it was an illegal 
association. On December 28, 1925, Meesrs, 
Harkishan Lal, Daya Kishan Kaul, Ishar 
Das and Sawan Mal representing theme 
selves as the proprietors of the Attock 
Timber Company, wrote to the plaintiff 
Bank, requesting that an account be 
opened in the name of the Attock Timber 
Trading Company, In this letter, there is 
no indication that the Company consists 
of more than 20 persons, nor is there anye 
thing io show that ths plaintiff Bank was 
aware that the Attcck Timber Trading 
Company had any other partners besides 
those mentioned in this letter. Bir Singh 
was stated in this letter to be the manager 
of this Company and authorised to operate 
the account proposed to be opened. The 
learned Subordinate Judge therefore decide 
ed this issue in favour of the plaintiff Bank 
and as the question was not raised before us 
in appeal, nothing further need be said 
about it, 


On Issues Nos, 1 and 2, the learned Bube 
ordinate Judge held that there was no 
presentation to Mian Muhammad Yusaf 
and therefore the endorsers were discharged. 
He further held that the plaintiff Bank had 
waited too long in enforcing a remedy 
by suit against Muhammad Yusaf and 
had thereby impaired the endorsers’ remedy 
against the makers of the hundis for which 
reason the endorsers were discharged from 
all liability in accordance with the pro- 
visions of s. 40, Negotiable Instruments Act. 
On Issues Nos, 4 and 5 he held that there 
was no proper notice of dishonour and for 
this reason also the endorsers stood 
discharged. On Issue No. 6 he held that 
if Pandit Gwash Kaul was competent to 
endorse the hundis in question, the plaintiff 
Bank were holders in due course and were 
competent to bring the suit but on Issue 


No. 8 he held that Pandit Gwash Kaul had 
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F, As. from the decree of the Sub-Judge 
First Olass, Lahore, dated January 26, 
1937. 


Messrs. M, C. Mahajan and R. L. Chawla, 
for the Appellant. 

Mr, S. M. Sikri for Lala Ishar Das Messrs. 
Achhru Ram and Devi Dass, ior the Res. 
pondent. (Raja Daya Kishore Kaul.) 

Mr. Gwash Kaul, Manager in person, 
for the Company. 


Ram Lall, J.—The Punjab Co-operative 
Bank, Ltd., Lahore, brought a suit for the 
recovery of Rs, 17.095-8-0 on the basis of 
eight Aundis against (1) Haji Muhammad 
Yusaf of Peshawar, (2) The Attock Timber 
Trading Company, Lahore, through its 
maneger Pandit Gwash Kaul, and also 
against defendants Nos. 3, 4,5,6 and 7, 
viz. Lala Harkishan Lal, Sir Daya Kishan 
Kaul, Rai Bahadur Ishar Das, Lala 
Sawan Mal and Sardar Bir Singh, as the 
partners of the Attock Timber Trading 
Company, defendant No. 2. The allegation 
in the plaint is that Haji Muhammad Yusaf, 
whois a resident of Peshawar, drew five 
hundis, dated May 31, 1980, on himself 
foran aggregate sum of Re. 6,120. These 
hundis were in favour of the Attock Timber 
Trading Company and were in shahjog 
form payable to a respectable person at 
Lahore. These hundis were sent on 
August 4, 1930, duly endorsed for collec- 
tion to the Punjab Co-operative Bank, Ltd, 
Lahore, and were signed by Mr. Gwash 
Kaul. On the face of the hundts, it does 
not appear who Mr. GQwash Kaul is and 
in what capacity he is signing them. 
Mr. Gwash Kaul sent these hundis, 
amongst others, tothe Bank duly endorsed 
with a covering letter, dated August 4, 
1930, Ex. 0.10, with a request to place 
the proceeds on realization to the credit 
of the proenote sccount of the partners, 
signing himselfas the manager of the 
Attock Timber Trading Company. On 
September 18, 1930, Muhammad Yusaf 
drew three more kundis on himself in the 
same form and again in favour of the 
Attock Timber Trading Oompany payable 
at Lahore for an aggregate sum of Rs. 7,950. 
These hundis were likewise sent duly 
endorsed tothe Bank by Mr. Gwash Kaul 
who signed these three as manager of the 
- Attock Timber Trading Company on Ocio- 
; ber 31, 1930. The covering letter with which 
‘these hundia were sent to the Bank is 
‘ gx. O-11 and is signed by Mr. Gwash Kaul 
as the manager of the company, and in this 
letter he requests the Bank to discount the 





hundis and place the proceeds to the credit 
of the loan account standing in the names 
of defendants Nos.3 to 7. This letter goes 
on to say : 

“If anyhow you will not be able to realize the 
proceeds of the hkundis from their drawers we shall 
haveno objection to your debiting the amount plus 
your charges to the above-mentioned loan account of 
our company.” 


It is apparent from the teima of this 
correspondence that if Mr. Gwash Kaul 
had authority as manager of the Attock 
Timber Trading Company, the Attcck 
Timber Trading Company became the 
guarantors tothe Bank for any loss that 
might accrue to the Bank ‘by - reason of 
the purpose of these hundis. On this, 
the plaintiff Bank proceeded to credit the 
proceeds of these discounted Aundis in 
the pro-note account of defendants Nos. 3 
to7. A copy of this account has been 
exhibited -as P. 3 and shows that on 
October 31, 1930, the proceeds of these 
hundis, namely the value of each hundi, 
minus the discount, has been credited 
in this account. Another account was 
opened onthe same day in the name of 
Mian Muhammad Yusaf and the - Attock 
Timber Trading Company, Lahore, in which 
the value of these eight hundis aggregating 
the sum of Rs. 14,070 is debited to Muham- 
mad Yusaf and the Attock Timber Trading 
Company. 

It was alleged further in the plaint 
that there was a mutual agreement between 
the plaintiff Bank and the defendants that 
after the expiry of the term of the hundis if 
the money due on them was not paid, ine 
terest would be charged at the rate of 
10 percent, per annum. On this account 
the Bank claimed a sum of Rs. 2,950-4-0 
by way of interest from the date of the 
expiry of the term of the hundis to the 
date of the suit. The hundis in question 
were not retired and thereafter they were 
protested through the notary public on 
April 15, 1932. The cost of- this protest 
was stated tobe Rs, 75¢4:0, and adding 
this sum to the amcunt of principal and 
interest a suit was lodged for Rs. 17,095-8-0 
by the Bank as the holders of these hundis 
in due course. Messrs, Muhammad Yusaf, 
Sawan Mal, BirSingh and Harkishan Lal, 
though served, did not take part in the 
proceedings -and they’ were proceeded 
against ex parte, except that the receiver 
of the estate of Lala Harkishan Lal, who 
was subsequently declared insolvent, joined 
the proceedings but did not put in any 
pleadings. The contesting defendants thus 
are; (1) defendant No. 2 the Attock Timber 
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Lordships’ view, unliklely that a decision 
solemnly come to by the Governor-in- 
Council after full enquiry and when declare 
ed by the Act to be final, should there- 
after be subject to review by the local 
Oourts of the Province. 

In coming to this conclusion their Lord- 
ships are in no way overlooking the im- 
portance of jealously scrutinizing tLe 
jurisdiction conferred on executive bodies 
or of giving no wider interpretation than 
is necessary to any limitation of the powers 
of the Court. But however carefully the 
liberty of the subject has to be guarded 
not only-is there sourd sense in making 
the decision of the Local Govt, final but it 
has also to be remembered that a right 
construction of the Act can only be attained 
if its whole scope and object together 
with an analysis of its wording and the 
circumstances in which it is enacted are 
taken into consideration. 

From an examination of the Act alone 
their Lordships would have reached the 
conclusion that owing to the provisions 
of ss. lland 13 ofthe Act no resort to the 
Courts was left in this case under s. 8 and 
the other circumstances to which their Lorde 
ships have referred so far from weakening 
have strengthened that conclusion. 

Having reached a decision opposed to 
both the contentions put forward on bee 
half of the appellant they will humbly 
advise His Majesty thatthe appeal should 
be dismisesd with costs. 


D. Appeal dismissed, 


Solicitors for the Appellant. — Messrs. 
Douglas Grant & Dold. 

Solicitors for the Respondent.—The Soli- 
citors, India Office. 
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held amounted io promise to pay by endorser within 
meaning of s. 716 (b)—Promise to pay under a. 18 
(b), nature of—S. 40, applicability — Negotiable in- 
struments —Suit on—Payment guaranteed by endorser 
of hundi in case of default by drawer —~ Holder, if 
muat sue drawer before suing endorser—Endorsement 
signed by agent on behalf of endorser—Objection that 
signature of endorser did not appear on instrument, 
if can be allowed — Principal and agent — Person 
acting as Manager of company for long time and 
accepting and endorsing bills of exchange — Whether 
establishes that he had authority of partners to act as 
such and bind company. 

Where the drawer andthe drawee are the same 
person, no presentation on the due date is necessary, 
because the drawer cannot safier damage for want of 
presentation. Where therefore a hundi in shahjog 
form is drawn on self payable at certain place toa 
respectable person, no presentment is necessary. 148 
Ind. Oas. 1167 (1) and 66 Ind. Oas. 508 (2), relied 


n. 

Under s, 76 (b), no presentment is necessary as 
against any party sought to be charged therewith if 
he has engagedto pay notwithstanding non-present- 
ment. No presentment is also necessary where the 
drawee of ahundihasno residence or place of busie 
ness or a known address ata place where the kundi 
is due and onthe due date the drawee is not found 
personally present at such place. 173 Ind. Cas. 175 
Sead 175 Ind. Oas. 682 (4), relied on. [p 854, cols, 
1 & 2. 


An endorsement on & negotiable instrument by the 
notary public “endorsers state, if the drawer does not 
pay we will pay at the request of the manager”, 
imports & promise to pay within the meaning of 
s. 78 (b). 

A promise to pay need not be expressed so long 
asit is clearly deducible from the language employed 
by the parties or their conduct. Under s. 76 (¢), ifa 
party after maturity of a billand with the knowledge 
that the instrument had not been presented promises 
topaythe amount due thereon, no presentment is 
necessary nor is it necessary where the party concerned 
waives his right to take advantage of any default in 
presentment for payment, 157 Ind. Oes. 875 (5), 
relied on. [p. 655, col. 1.) 

Section 40, Negotiable Instruments Act, comes into 
operation, only when the holder of a negotiable in- 
strument destroys the endorser'’s remedy without the 
consent of the endorsers, 

Where the endorser of a Aundi guarantees payment 
in case of default by thedrawer, itis not necessary 
for the holder in due course to sue the drawer first 
before maintaining a suit against the endorsers. 

When on a fair interpretation of the negotiable 
instrument the name of the person liable is disclosed, 
and it is quite clear on the evidence that the agent 
endorsed it under the implied directions and with the 
explicit knowledge of his principal an objection taken 
by the endorser that the signature of the endorser, 
does not appear on the face of theinstrument as it was 
signed by his agent without mentioning that he is 
acting on behalf of his principal, cannot be upheld. 
It ia only when there was some doubt regarding the 
identity of the drawer that the matter can be agitated 
before the Oourt. 50 Ind. Cas. 216 (6), distin- 
guished, 

When a person has been acting: as the Manager of a 
Company for a long period and has been transacting 
all the business ofthe Company as such manager, in- 
cluding the acceptance and endorsing of the bills of 
exchange of the value of several lacs of rupees, this 
fact alone is sufficient to establish that he had the 
proper authority of the partners to act as the Manager 
of the Company and to bind it as such,‘[p. 653, col. 2.] 


o 
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Sections 10, 11, 12 snd 13 deal with 
the limitations of the jurisdiction of the 
Civil Court and are as follows:— 

“10 A proprietor may apply to the Collector to have 
his property placed under the superintendence of the 
Court of Wards and the Court of Wards may on being 
satisfied that it is expedient to undertake the manage- 
‘ment of such property, make a declaration to this 
effect. 

11. No declaration made by the Local Govt. 
under s. 8 or by the Court of Wards under s. 10 
shall be questioned in any Civil Court. 

12.—/1) The Court of Wards shall assume the 
superintendence of the property of any proprietor 
disqualified under cl. (b) or (d) of sub-s. (1) of s. 8 
or in regard to whose property a declaration has 
been made under s. 10. 

(2) The Court of Wards may in its discretion 
assume or refrain from assuming the superinten- 
dence of— : l 

ta) the property or person and property of any 

' proprietor disqualified under cl. (a) or (e) of 
sub-s. 1 of s. 8. 

(b) the person of any proprietor disqulified under 
ol. {b) or (d) of sub-s. `1 of 8. 8 

(3) The Court of Wards may assume the superin- 
tendencé of the person of any minor who has an 
immediate or reversionary interest in the property— 

(a) of any proprietor disqualified under s. 8; 
z , 


(b) of any proprietor in regard to whose property 
a declaration has been made under s. 10. 

13. If the right of the Court of Wards to assume or 
retain the superintendence of the person or property 
of any disqualified proprietor is disputed by such pro- 
prietor or, if he be a minor or of unsound mind, by 
some person'on his behalf, the case shall be reported 
tothe Local Govt., whose orders thereon shall be 

and shall not be questioned in any Oivil Court.” 


It will be observed that ‘s. 11 is only 
concerned with action taken under sube 
SB. (1) (6) or (d) of s. 8, and under s, 10, 


-% e, those cases in which a declaration 
‘Is made, leaving the other cases in which 


superintendence of the property is assumed 
(or possibly all cases after it has been 
assumed or in which it is retained) to be 
dealt with by s. 13. 

In terms s. ll appears to prohibit the 
bringing of an action disputing the validity 
of a declaration made by the Court of 
‘Wards under those subeclauses of s. 8, 
Some limitation must no doubt be put upon 
the generality of the provision inasmuch 
as good faith at any ‘rate is required. 
The appellant, however, goes further and 
says that the Court of Wards is without 
jurisdiction and can be declared to be 
without jurisdiction by the Civil Court in 
all’'cases in which the preliminary require- 


“ments of s. 8 have not been fulfilled:” So 


far as subess. (1) (b) and (d) are concerned 
-the primary requirement contained in those 
sub-clauses themselves is merely that the 
Governcr-in-Oouncil should declare the 
proprietors incapable or unfitted to manage 
their own property. 
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Under (b) it seems impossible to put any 
limitation cn that jurisdiction, Under (d) 
(i) (ii) (iii) and (tv) the matter again 
seems to be one for the discretionary 
judgment of the Local Govt. Itis concaiv- 
able that under (d) (ii) the jurisdiction 
only exists provided the proprietor has 
been in fact convicted of a non-bailable 
offence and that if this fact were non» 
existent the Lccal Govt. would be acting 
ultra wresin making a declaration, but it 
is difficult to imagine that in sub-ss. (4) 
(iii) and (tv) and indeed in that part of 
sub-s. (it) which ecncerns unfitness by 
reason of vicious habits or bad character, 
the Local Govt. should have an absolute 
discretion whereas in the final part of 
sub-s. (it) its jurisdiction should be 
limited. 

In argument before their Lordships how- 
ever the allegation that the action of the 
Local Govt. was ulira vires was founded 
not upon the wording of the sub-clauses 
but upon the proviso to sub-els. (tii) and 
(tv) and it was said that if the Governor- 
in-Oouncil showed by his decision that he 
interpreted the phrase “gross annual profits” 
wrongly in law then he could be declared 
to have assumed an unjustified juris- 
diction. 

But in such an argument the same 
difficulty arises ss is to be found on a 
consideration of the sub-clauses theme 
selves. No logical distinction between fact 
and law was propounded to their Lord- 
ships and indeed itis difficult to see why 
a wrong calculation under proviso (a) 
should be unchallengeable, whereas a 
wrong View as to the meaning of ‘gross 
annual profits” should be open to ques- 
tion. Nor indeed is it easy to draw a 
distinction between fact ‘or law on the 
one part and opinion on the other since 
proviso (b) by which the Local Govt. are 
equally goveroed is a matter of opinion 
alone. 

Apart from a close analysis of s. & itself 
there are other reasons for thinking the . 
decision of the Local Govt. to be unfettere 
ed. Under s. 8 (2) careful provision is 
made for a hearing of the proprietor's 
case before a decision is made, and in the 
case of sub-cls. (a) and (c) s. 13 expressly 
provides for the method which shall be 
followed if the right of the Court of Wards 
is challenged and the decision so attained 
is declared to be final. ` OF ae 

Moreover the proviso itself expressly 
requires the satisfaction of the Local Govt,, 
not that of a Court and it is, in their 
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the Land Revenue Act from time to time 
in force. 

Moreover though minors, certain females 
and lunatics—to take three of the classes 
mentioned in 8. 8of the Act—may require 
protection whether their property be in 
land or personalty, it is to be observed that 
under that section only proprietors, 7. e., 
those beneficially interested in a mahal 
‘are dealt with, and mahal primarily means 
á local area held under a separate engage- 
ment for the payment of land revenue. 
` Nodoubt when once a proprietor is made 
a ward, all his property is, under s. 16 (1) 
of the Act, put under the superintendence 
-of the Court of Wards, but the original 
assumption of wardship is only possible in 
the -case of proprietors or land owners 
paying land revenue. 

In considering the way in which land 
revenue is regardedin India no comparison 
with tenures'in England is of much (if any) 
assistance. Its, universality, its quantum, 
and the tendency of the Indian outlook to 
regard the Govt. as a sharer in all the 
produce of the land are matters of impor 
tance; 

‘By s. 58 of the Land Revenue (United 
Prov.) Act of 1901 it is provided 

“58.—(1) All land, to whatever purpose applied and 
wherever situated is liable to the payment of revenue 
to ‘the Govt, except such land as bas been wholly 
exempted by special grant of or contract with, the 
Govt. or by the provisions of any law for the time 
being in force. 

(2) Revenue may be assessed on land, notwithstand- 
ing that revenue, by reason of its having been 
assigned, released, compounded for or redeemed, is 
_ not payable to the Govt.” 

(3) Nolength of occupancy of any land, nor any 


grantof land made by the proprietor, shall releas 
such land from the liability to pay revenue.” j 


But not only is the incidence of the 
revenue universal, it is also generally fixed 
at a sum Varying from 40 to 45 per cent. 
of the total income. If in addition to this 
percentage the proprietor has encumbered 
- his estate to the extent of one-third of the 
income, between 70 and 80 per cent, of the 
total receipts would be removed from his 
control and from 20 to 30 per cent. only 
remain—a small margin from which to 
ensure the payment of revenue and the 
protection of the mahal against foreclosure 
or salé under any mortgages created by the 
proprietor, 

' In their Lordships’ view these consider- 
ations inevitably lead to the conclusion that 
Land Revenue must be deducted in cal- 
_¢ulating the gross annual profit of a pro- 
perty. 

_ -Hyen apart however from 
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siderations the” wording of s. 8 cf the. 
Court of Wards Act itself would lead ' 
their Lordships to the same conclusion. 

Under proviso (a) to sub's. (iv) of s 8 
the contrast is between the aggregate 
annual interest payable by the proprietor 
and the gross annual profits—a phraseo> ` 
logy which would naturally ‘point to a 
contrast between what the proprietor 
received and the interest which he owed, 
and would so point nonetheless though 
it is the profits of the property and not of 
the proprietor which have to be considere 
ed, Indeed to substitute the former cone 
sideration would bring into account a 
matter which is obviously extraneous to 
the considerations with which the Legise | 
lature was concerned, viz. the profit ` 
derived by the proprietor from his pere 
sonal estate. Moreover the werds are 
“annual profits’—not “annual rent’ or 
“income,” and seem to refer to some profits 
half way between tbe total income of the 
estate and the net profits remaining after 
ai management expenses have been 
paid. 

If the total produce or income of the 
estate had been intended it would have 
been easy enough’ to say so—indeed in 
s. 141 of the Land Revenue Act of 1901 
land revenue is said to be a first charge 
on the rents, profits or produce of every 
mahal, a8 opposed to the phrase “gross 
annual profits’ in s. 8 of the Court of Wards 
Act. 

Moreover if land revenue is not to be 
deducted before the gross annual profits 
are arrived at in calculating the ratio of 
charges to profit land revenue would 
appear on neither sideof the account, 
neither as a charge nor as a deduction from 
profits. 

Therefore even accepting the view pre-e 
sented by the appellant that “gross profits” 
has of itself no definite meaning, their 
Lordships, bearing in mind the circumst- 
ances above mentioned, are of opinion 
that in the Court of Wards Act land 
revenue must be deducted but no allowe 
ance for any expenses of estate manages 
ment must be made in arriving at the 
gross annual profit of the property. 

This conclusion alone would involve the 
dismissal cf the appeal, but the prelimi- 
nary question whether any action in the 
Courts was possible having regard to the 
provisions of s. 11 of the Act was fully 
argued and isa matter of importance on 
which their Lordships think their decision 
should also be given. 


1940 


by the Local Govt. into the debts and 
liabilities of the appellant. After the 
enquiry the appellant received a letter 
from the Commissioner of Fyzabad, dated 
September 17, 1929, enclosing a statement 
of the loans contracted by the appellant, 
and a statement of the gross annual 
income, gross annual profits, and land 
revenue derived from his property. 
By the letter and statements the appellant 
was informed that his debts totalled 
Rs. 14,45,160-7-9 on which the annnal 
interest at the contractual rates amounted 
oto Rs, 1,22,110-8-0; that the groes annual 
income from his estates amounted to 
Rs, 5,71,626-10-9; that the amount payable 
` in respect of land revenue, etc., was 
Rs. 2,65,117-14-4; that the gross annual 
profits from his estates (arrived at by 
deducting the amount payable as land 
revenue, etc., from the gross annual income) 
amounted to Rs. 3,06,50812-5; and that 
therefore the annual interest payable at 
the contractual rates exceeded one-third 
of the gross annnal profits. Further the 
letter charged the appellant with failure, 
without sufficient cause, to discharge his 
debts and liabilities and said that such 
failure was likely to lead to the dissipation 
of the property. Finally the appellant was 
informed that, under s, 8 (1) (d) (iti), (iv) 
provisoes (a), (b) of the 1912 Act, he was 
liable to be declared by the Local Govt. 
to be incapable of managing his property, 
but that, under s. 8 (2) of that Act, he 
could show cause against such a declare 
ation being made. 

As a result of this communication the 
appellant attempted to show cause why no 
declaration should be made but was une 
successful and, as stated above, the declar- 
ation was made. 

From the statement sent to him it is 
. apparent that in calculating whether the 
annual interest at the contractual rates 
exceeded one-third of the annual profits 
of his property, tbe Local Govt. in order 
to ascertain the gross annual profits of the 
estate deducted the land revenue from 
the gross annual income. If this deduction 
wasrigutly made it was evident that the 
annual interest cn- the appellant's debts 
exceeded one-third of the gross annual 
_ profits—if on the other hand the land 
revenue should not have been deducted, 
the annual interest on the debts is !ess 
than one-third of the gross annual profits. 

Though some question of the right of the 
Local Govt. to deduct certain cesses and 
nnual charitable contributions was also 
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raised, ıt 18 conceded that they were not 
of sufficient amount to have any bearing 
on the question at issue, and in argument 
consideration of them was put aside. The 
sole question considered was whether land 
revenue was or was not rightly deducted 
before ascertaining what sum was to be 
regarded as the gross annual profits. 
Altogether apart however from the ques- 
tion whether the construction which he put 
upon those words was accurate or inaccurate 
the respondent maintained that the appel» 
lant was prohibited from challenging the 
action taken by reason of the provisions 
of s. 11 of the Court of Wards Act. That 
section is as follows :— 
“No declaration made by the Local Govt. under 


s. 8or by the Oourt of Wards under s. 10 shall be 
questioned in any Oivil Court.” 


A number of other questions had been 
raised and argued before the Oourts in 
India but before their Lordships the rase 
pondents rested their case solely upon the 
two points mentioned. 

(1) 1t may be, as stated by Jessel, M. R. 
and repeated by Lord Bramwell in Last 
v. London Assurance Corporation (1), that 
of itself the phrase “gross annual profits” 
has no definite meaning. It must take its 
colour from its surroundings. In the pree 
sent case therefore it is necessary to con- 
sider those surroundings by an examination 
of the scheme of the Court of Wards Act, 
the way in which land tax is regarded in 
India and any provisions of the. Land 
Revenue Act which bear upon the matter, 
in addition to the exact wording of `s. 8 
itself. 

The object of disqualification under s, 8 
is no doubt threefold—it will protect per- 
sons incapable of managing their own 
affairs—it will prevent the splitting up or 
as the Act itself says “the dissipation of 
the property” and in either event.-it will 
enable land revenues to be more easily and 
more certainly collected. 

That the collection of land revenue is an 
important consideratioa is apparent both 
from the objects aimed at and from the 
fact that by s. 4 of the Act the Board of 
Revenue is made the Court of Wards for 
the United Provinces. Indeed in earlier 
schemes in respect of the disqualification 
of proprietors, the necessary provisions were 
eontained in the Land Revenue Acts them- 
selves, and even in the present Act. the 
definition of proprietor is only reached by 
reference to “Mahal” and its meaning in 


(1) (1885) 10 “App. Oas. 438 (456); 55 LIQB 92; 
53 LT 634; 34 W R 233; 50 J P 116. | E 
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tion or fails to recollect the execution of the 
document, as is contemplated in s. 71, Evi. 
Act, other evidence would be admissible and 
the case would be decided on such other 
evidence as the plaintiff may choose to 
adduce. Parties will bear their own costs 


up to this stage; future costs do abide the 
result. 


Latifur Rahman, J.—I agree. 


B. Case remanded. 


PRIVY COUNCIL 

Appeal from the Allahabad High Oourt 

March 4, 1940 
Viscount Mavanam, Lorp PORTER AND 

l Sır Grorae RANKIN. 

Raja BHAGWAN BAKSH SINGH— 

ÅPPRLLANT 
VETSUS 
Tas SEORETARY op STATE— 


RESPONDENT 

U. P. Court of Wards Act (IV of 1912), s. 8 (d) 
Proviso (a)—" Gross annual profits "—Land revenue, 
if shouldbe deducted—View of Local Government if 
can be questioned, 

In considering the way in which land revenue is 
regarded in India no comparison with tenures in 
England is of much (if any) assistance. Its uni- 
versality, its quantum, and the tendency of the 
Indian outlook to regard the (łovt. as a sharer in 
all the produce of the land are matters of import- 
ance, 

In ee the gross annual 
property under s. (d), Proviso {a}, U. P, 
Court of Wards Act, 1912, land ae ed be 
deducted but no allowance for any expenses of estate 
management must be made. 

However carefully the liberty of the subject has 
to be guarded, not only is there sound sense in 
making the decision of the Local Govt. final but it 
has also tobe remembered that a right construction 
of the Court of Wards Act can only be attained 
if its whole scope and object together with an 
analysis of its wording and the circumstances in 
which it is enscted are taken into consideration, 
From an examination of the Act the conclusion ig 
inevitable that owing to the provisions of gs. 11 and 
13 of the Act no resort tothe Court is left under 
s. § to challenge the view of the Local Govt. as to 
iT meaning of “ gross annual profits,” [p. 650, col. 


profits of the 


Messrs. J. D. Casswell, K, C, R. E. 
Handoo and J. L, Roy, for the Appellant. 


_ Messrs. J. Millard Tucker, K. C. 
Wallach, for the Respondent. al 


Lord Porter—The appellant is the pro» 
prietor of the Amethi estate in the Sultanpur 
District of Oudh in the United Provinces of 
India. On March 7, 1930, he was declared 


by the Govenor-in-Oouncil of the United . 


Provinces -who claimed to be_ acting under 


BHAGWAN BAKSA BINGH V. SHCRETARY OF BTATE (P C) 


18710 


the powers conferred upon him by the 
U. P. Act, No, IV of 1912 (commonly 
called the United Provinces Court of Wards 
Act, 1912) to be incapable of managing 
his own property. — | 

The appellant maintains that the declare 
ation was ultra vires and on March 19, 1932, 
instituted a suit in the Oourt of the Sube 
ordinate Judge at Allahabad claiming a 
declaration thatthe declaration above mene 
tioned was wholly illegal and of no effect 
against the plaintiff, His suit was dismissed 
on May 14, 1934, and this dismissal was 
confirmed by the High Court of Judicature 
at Allahabad on March 31, 1937. From 
this decision the appellant has appealed to 
His Majesty in Council. 

The Governor's action wes taken under 
sa. & and 9 of the Court of Wards Act which 
are as follows: 

“(8)—(1) Proprietors shall be deemed to bo dis- 
qualified to manage their own property when they 
are— f 

(a) minors ; 

(b) females declared by the Local Govt. to be 
incapable of managing their own property ; 

(c) persons adjudged by a competent Oivil Oourt 
to be of unsound mind and incapable of managing 
their own property ; 

(d) persons declared by the Local Govt. to be 
incapable of managing or unfitted to manage their 
own property— 

(į) owing to any physical or mental defect or in- 
firmity unfitting them for the managoment 
of their own property ; 

(ii) owing to their having been convicted of a 
non-bailable offence and being unfitted by 
vicious habits or bad character for the 
management of their own property: 

(iii) owing to their having entered upon a course 
of extravagance : 

(tv) owing to their failure without sufficient 
reason to discharge the debts and liabilities 
due by them : 

“Provided that no such declaration shall be made- 
under sub-cl. (iiij or (iv) unless the Local Govt. is 
Batisfied—- 

(a) that the aggregate annual interest payable at 
the contractual rate on the debts and liability due 
by the proprietor exceeds one-third of the groso 
annual profits of the property ; and 

(b) that such extravagance or such failure to dis- 
charge the ssid debts and liabilities is likely to lead 
to the dissipaticn of the property. 

(2) No declaration under cl. (d) of sub-s, (i) shall 
be made until the proprietor has been furnished 
with a detailed statement of the grounds on which 
it is proposed to disqualify him and has had on 
opportunity of showing cause why such declaration 
should not be made. 

“§.—{1) The Local Govt. may direct the Colleotor 
or such other person as it may appoint, to make an 
inquiry into the circumstances of any proprietor and 
the extent of his indebtednese........000° 


So far as they are relevant to this appeal 
the facts are as follows :~— 

Oo July 13, 1929, an enquiry under 
s.9(1) of the Act: of 1912 was instituted 
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to the processes of the Court and capable 
of giving evidence, toproveexecution. The 
plaintiff did certainly take out summons on 
one of these attesting witnesses but the 
Witness did not appear and nothing further 
is known about him. The question is, 
whether this is onough to let in further 
evidence under the provision ofs, 71, Evi. 
Act, as has been held by the lower Appel- 
late Court. 

It is argued by Mr. Das, who appears 
on behalf of the appellant, that s. 71 
has got no application to the -present 
case, when there were two other attesting 
witnesses alive and capable of giving 
evidence, and the plaintiff did not make 
any attempt whatsoever to producé them 
in Gourt. This argument is supported by 
the opinion given by Field, J., in his 
Oommentary on the Law of Evidence, and 
this was accepted by D. N. Mitter, J., in 
this Court in Ayanati Shikdar v. Mohammad 
Esmail (2). Jack, J., however took a 
different view in the same case and he 
was of opinion that if one of the attesting 
witnesses was actually produced and turned 
hostile, other evidence could be admitted 
under s. 71, Evi. Act, even though other 
attesting witnesses were available and the 


of Section 71, Evi. Act reads 
as follows: : 
“If the attesting witness denies or does not recol- 
leot the execution of the document, its execution 
may be proved by other evidence,” 

This pre-supposes in my opinion that 
the witness is actually produced before 
the Court and then if he denies execu- 
tion or his memory fails or if he refuses 
to ‘prove’ or turn hostile, ‘other evidence 
can be admitted to prove execution, In 
the case referred to above the witness 
was actually before the Court and after- 
“wards turned hostile. In this case however, 
the witness was not before the Court at 
all and no question of denying or failing 
to recollect the execution of the document 
did at all arise. The plaintiff simply took 
‘out a summons” as against this - witness 
and nothing-further was done later on. In a 
case like this where the attesting .wiinesses 
are not before the Court, s, 71, Evi. Act, 
has, in my cpinion, got no application. 
Ter cases, it i is tbe duty of the plain- 
441; Ind, Rul, (1950) Oal. 250, a i ee 
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tiff to exhaust all the processes of the Oourt 
in:order to compel the attendance of 
any one of the attesting witnesses and 
when the production of such witnesses is 
not possible either legally or physically, 
the plaintiff can avail himself of the pro- 
visions of s. 69, Evi, Act. Ithink there- 
fore that the procedure followed by the 
Court of Appeal below is net right and 
the learned Judge should not have allowed 
Bir Narayan Panda to be examined as 
a witness in Court, although the plaintiff 
made no endeavour. whatsoever to bring 
any of the attesting witnesses before the 
trial Judge. 

Mr. Sen who appears for the respondents, 
sees the difficulty in his way and he attempts 
to get it. round by saying that: the cage does 
come within the purview of the proviso to 
s. 68, Evi. Act. In other words, his con- 
tention is, that as the execution of the 
document has not been specifically denied 
by any one of the defendants, it is not 
necessary to call any attesting witness under 
the provision of's, 68, Evi. Act, I do not 
think that I can accept this contention as 
correct. It has been‘held by this Court 
in several cases, viz., the case in Ebrahim 
Mandal.v, Akshay Konar (3; and the case in 
Hari Nath Ghose v. Nepal Chandra Rai 
(4}, that the word ‘execution’ as used ‘in 
the proviso to s. 68, Evi. Act, in the case 
of a mortgage-bond which under the law 
Tequires attéstation, means and includes 
not only the signature of the executant 
but the whole series of acts or formalities 
which are necessary to give the document 
validity as a mortgage. This includes 
attestation, and as attestation was ex- 
pressly denied here the plaintiff was not 
exonerated from the duty of eomplying 
with the provision of s. 68, Evi. Act, by 
calling an attesting witness: This appeal 
therefore must be allowed but T think that 
as the Court of Appeal below was labouring 
under some sort of misapprehension, an 
opportunity should be givén to the plaintiff to 
produce one of the three attesting “witnesses 
wh) are now alive and are said to be subject 
to the processes of the Court. I accord- 
ingly send the case back.to the trial Court 
with a direction tbat the learned Munsif 
should give the plaintiff an opportunity 
of examining any of the three attesting 
witnesses that are capable. of- being pros 
duced before -he Court. In case none of 
the attesting witnesses are produced or -if 
the witness ac:ually produced denies execu. 

(3) -40 C W.N151;,62 O L J 25. i 

N W C'308;"1 LB (1937) 1 Oal. 507. , 
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CALCUTTA HIGH COURT 
Appeal No. 721 of 1937 
May $, 1939 
B. K. MUKHEBRJBA AND LATIFUR 
RABMAN, JJ. 

HARE KRISHNA PANIGRAHI— 
DEFENDANT No. 1—APPELLANT 
VETRUS 
JOGNESWAR PANDA,PLAINTIFF 
AND OTHRES—— RESPONDENTS 

Evidence Act (Iof 1872), sa. 71, 68, Proviso— 
Attesting witness not before Court—Applicadility 
of 8 71—Summons taken out against attesting wit- 
ness—His failure to appear—No further stepa 
taken—Further evidence cannot be let in under s. 71 
—Word “execution "—Proviso to s. 68, meaning of, 
in case of mortgage bond—lzxpress denial of attesta- 
tion—Provisions of 8, 68 must be complied with. 

Ina case where the attesting witnesses are not be- 
fore the Court, s. 71, Evi. Act, has got no application. 
In such cases it is the duty of the plaintiff to 
exhaust all the processes of the Court in order to 
compel the attendance ofany one of the attesting 
witnesses and when the production of such wit- 
nesses is not possible either legally or physically, 
the plaintiff can avail himself of the provisions of 
s. 69, Where the plaintif has simply taken out 
summons against the attesting witness and on his 
failure to appear has done nothing further later 
on, no further evidence under s. 71 can be let in. 
122 Ind. Oas. 551 (2), distinguished. 

The word ‘execution’ as used in the proviso to 
s. 68, Evi. Act, in the case of a mortgage-bond 
which under the law requires attestation, means 
and includes not only the signature of the executant 
but the whole series of acts or formalities which 
are necessary to give the document validity as a 
mortgage. This includes attestation, and where 
attestation is expressly denied the mortgagee is 
not exonerated from theduty of complying with the 
provision of s. 68, by calling an attesting witness. 
Ebrahim Mandal v. Akshay Konar (8) and Hari 
Nath Ghose v. Nepal Chandra Rai (4), followed. 


` A. from the appellate decree of the District 
Judge, Midnapur, dated December 2, 1436. 


Messrs. Gopendra Nath Das and Satindra 
Nath Chatterjee, for the Appellant. 


Mr. Chandra . Sekhar Sen and Lala 
Hemanta Kumar, for the Respendents. 


B, K. Mukherjea, J.—This appeal is 
on behali cf defendant No. 1 and it 
arises cut of a suit commenced by the 
plaintif for enforcement of a mortgage 
pond. The bond is alleged to have been 
executed by defendant No. 1 and his 
brother, Naba Krishna, to secure an advance 
of Ks. 50 only. The brother subsequently 
died leaving defendant No, 1 as his sole heir. 
Deijendants Nos. 2 to 4 are the subsequent 
purehascrs of the-mortgage property and 
defendant No. 5is said to be the plaintiff's 
benamicar, in whose name the mortgage 
bond was taken. A numberof deiences were 
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taken by defendants Nos, 1 to4 and their 
contentions in substance were that there 
was no due attestation of the mortgage bond 
as required by law; that there was no cone 
sideration for thesame and defendant No. 5 
was not the benamidar of the plaintiff. It 
was further alleged that the endorsement 
on the back of the bond was not a genuine 
endorsement and the suit was barred’ by 
limitation, The trial Court overruled all 
the other defences of the defendants except 
the one raised on the question of attestation. 
It held that the mortgage bond could not 
be admitted in evidence as the plaintiff did 
not call even one of the attesting witnesses 
to prove its execution, asit was incumbent 
upon him to do, under the provisions of 
s. 8, Evi, Act. In this view of the case 
thé Munsif dismissed the plaintiff's suit. 
The document it may be pointed out, 
purports to be attested by six attesting 
witnesses of whom three are admittedly 
dead; Of the three living witnesses, one 
named Gaja Sant was summoned by the 
plaintiff but he did not depose. Another 
Witness, named Panchanan, was summoned 
by ths defendants but was not examin- 
ed and the remaining witness was not 
summoned by any ofthe parties, 

The plaintiff preferred an appeal against 
this decree of dismissal to the lower 
Appellate Oourt and the learned District 
Judge relying upon the decision of this 
Court in Hasan Ali v.Gurudas Kapali (1), 
came to the conclusion that tne plaintiff 
had complied with the requirements of 
s. 58, Evi. Act, inasmuch as one of the attest- 
ing witnesses was actually summoned, 
though he did not give evidence; and it was 
open therefore tothe plaintiff to prove execu- 
tion of the document by other evidence as 
is provided for in s. 71, Evi. Act, A witness 
named Bir Narayan Panda who was examine 
ed in the trial Court was called by the 
Appellate Court as an additional witness 
and he proved the signatures of all the 
attesting witnesses. Relying on this witness 
the lower Appellate Court has decreed the 
plaintifi’s suit and itis against this decision 
that the present second appeal has been 
preferred. The point for our determination 
is us to whether the view taken by the 
Court of Appeal below is right. Now as 
the mortgage bond in suit is required by 
law to be attested, if is necessary, under 
the provision ofs. 68, Evi. Act, that the 
plaintiff shouid call at least one of the 
attesting witnesses, if he is alive and subject 


(1) 49 0 L J 16; 116 Ind. Cas, 726; AIR 1939 
Cal, 188; 33 O W N 248; Ind. Rul. (1929) Oal, 502, 
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MADRAS HIGH COURT _.. , 

Criminal Revision Oases Nos. 813: and 

814 of 1938 _ pleas 

Oriminal Revision Petitions Nos. 
772 and 773 of 1938 
January 27, 1939 
PanpRane Row, J. 

R In re V. K. SUBRAMANIA 
MUDA LI AND otaers—AcousEp— 
l PETITIONEBRS 

Madras Local Boards Act (XIV of 1920), ss. 208 
(2), (3), 210, 227 (a)—Members of Panchayat Board 
charged with offences under ss. 208 (2) and (3) and 
210 for acts done while purporting to act aa mem- 
bers of Board—Sanction of Local Government is 
, necessary for prosecution, 

Where a member of the Panchayat Board who was 
appointed Temporary President for the purpose of 
election is charged for offences punishable under 
8. 208 (2) and (3) of the Mad. Local Boards Act in 
respect of acts or omissions alleged to have been 
done with reference to something intimately related 
to his pogition as a member of the Panchayat Board 
or as some time Temporary President of the Board, 
the sanction of the Govt, is absolutely necessary as 
@ pre-requisite of taking cognizance of the alleged 
offence. 

&o -also when some of the members -are charged 
with offences under ss. 208 (2) and (3) and 210 of 
the Local Boards Act for acta performed by them 
while purporting to act in the discharge of their 
duties ss members ofthe Board, they are clearly 
protected by the provisions of s 227 (a) of the 
Act and sanction of the Local Govt. for their pro- 
secution is necessary. f 

Or. R. Ps under ss. 435 and 439 of the 
Oriminal P. O., 1898, praying the High 
Ocurt to revise the orders of the Second 
Class Magistrate, Arkonam, dated October 
11; 1938. 


` Messrs. V. T. Rangaswami Ayyangar 
and K. Ramaswami Ayyangar, for the 
Petitioners. ' 

The Public Prosecutor, for the Orown, 


Order.—This is a case in which the 
petitioner who was a member of the 
Panchayat Board of Kaveripakkam and 
who was appointed temporary President 
for the purpose of election was charged 
before the Sub-Magistrate of Arkonam for 
offences punishable under s. 208 (2) and 
(3) of the Local Boards Act in that he 
continued to exercise the functions of 
-temporary President even after the elec- 
tion of the President and for failure to 
hand over one pie being the Panchayat 
fund to the newly elected President. It 
is extracrdinary to find that such a com- 
Plaint was entertained by the Magistrate 
without any sanction for the prosecution 
being given by the Local Govt. as required 
by law, even an application by the accused 
to the Magistrate to drop the proceedings 
in. view of the: absence of sanction of 
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the Govt, was dismissed. The Magistrate's 
view is, in my opinion, wrong as this is 
a case: in which the sanction of the Govt. 
was absolutely necessary as a pre-requisite 
of taking cognizance of the alleged offence, 
-The acts or omissions alleged against the 
petitioner in this case were with reference 
to something intimately related to his 
Position asa member of the Panchayat 
Board or as some time temporary Presi- 
dent of ‘the Board. The Sub-Magistrate 
should not have taken cognizance of the 
alleged offencein the absence of Govt.’ 


sanction. The proceedings before him in 
Or. O. No. 772 of 1938 are therefore 
quashed, : 


Criminal Revision Oase No. 814 of 1938 
This is in a way connected with Orie 


minal Rev. Oase No. 813 of 1938. In the 


present case no lessthan seven persons 


were charged with offences ‘punishable. 


under ss. 208 (2) and (8) and 210 of the 
Local Boards ‘Act. The petitioners Nos. 1 


to 4 who are accused Nos. 1 to 4 in the: 
Court below are members of the Panchayat- 


Board 


of Kaveripakkam and the acts’ 


which are alleged to constitute the offences 


are acts which were performed by ‘them 


while purporting to act in-the discharge: 


of their duties as members of the Board. 
Asthe nature of the acts themselves clearly. 


show this. so far as they are concerned, 


they are- clearly protected by the pro 


Visions of gs. 227 (a) of the Madras Local 
Boards Act. As there was no sanction of 
the Local Govt. 
of the Local Govt, for their prosecution 
the Magistrate should not have taken cog- 
nizance of the offences so far as they are 
concerned. The proceedings so far- aa 
these persons, accused Nos. 1 to 4 before 
the Magistrate are concerned, are quashed, 


As there was no sanction. 


As regards the remaining petitioners 


i. e., accused-Nos.5to 7 in the Court 
below are concerned, it has not been 
shown that they are entitled to any pro» 
tection or that the prosecution against them 
requires the previous sanction of any 
authority. It cannot therefore be said.that 
the Magistrate was wrong in dismissing 
their application to drop the . proceedings 
so far as they were concerned, and there 
ean be no interference.so far as accused 
Nos. 5to7 in the Court -below are.. cons. 


cerned, It will be. open tothem.to cone- 
tend before. the Magistrate that the abate». 
ment alleged against them is no offence at 
all and indeed to put forward any other. 


defence that may be available to them.. 
Nes pa 6. Order accordingly. . 
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hold the trial. It would appear that the 
administrative directions of this Court 
contained in para. 20, sub-para. (3), are 
unnecessarily rigorous and ill-adapted to 
present conditions, and fetter the discretion 
of Magistrates. The question of amendment 
of these directions will be considered in due 
course. It is owing to the existence~of 
those directions that the Judicial Secretary 
at present consults this Court when an 
application is made to him, and inquires 
whether this Court has any objection toa 
trial being held at ‘headquarters outside 
the court-house. This procedure will, no 
doubt, be rendered unnecessary when the 
necessary amendments have been made to 
the Burma Courts Manual, 


B Order accordingly. 


ALLAHABAD HIGH COURT 
Oriminal Reference No. 855 of 1939 
January 23, 1940 
RACHHPAL SINGE, J. 

DAL OHAND —APPLIOANT 
VETSUB 
EMPEROR—Opposite PARTY 

Criminal Procedure Code (Act V of 1898), a. 283 
h) — Judgment, writing of — Duty of Magistrate 
pointed out. 

Ifa Magistrate thinksthat all that is necessary for 
him to say by way of judgment is that he sentences 
an accused to imprisonment or fine, then he is not 
doing his duty properly. Oases have to goto the 
higher Courts when persons are convicted and the 
Magistrates should understand that it is their duty 
to write their judgments carefully, They may be 
concise and they need not be elaborate, but they 
should show on the face of them that the cases of 
both parties have been carefully and properly con- 
sidered. Section 263, cl. (4), Orimiual P. O., enjoins 
that a brief statement of reasons for the order should 
be given by the Magistrate. It is absolutely noces- 
sary that this should be done, otherwise the general 
public is likely to lose faith in the administration of 
justice. 


The Deputy Govt. Advocate, 
Orown. 


Order.—This is a reference by the 
learned Sessions Judge of Agra, recom- 
mending that an order passed by the trial 
Magistrate should be set aside and the case 
should be retried according to law. The 
facts can briefly be stated as follows: 
One Dal Chand had made a report to the 
Police, against certain persons. The prose- 
cution case was that that report was false 
and Dal Ohand was prosecuted under s., 182, 
I. P. O., for making a false report. The case 
was tried by’ Mr. Kehar Singh, a Magistrate 
of the First Class in the district of Agra. 
t appears from the order of the learned 


for the 
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Sessions Judge that he recorded the eviə 
dence of several prosecution and defence 
witnesses but the judgment written by him 
was as follows : “Dal Oband is fined Rs. 25 
or two months rigorous imprisonment in 
default,” 

The learned Sessions Judge is perfectly 
Tight in saying that this is no judgment 
at all. Under the law summary powers 
can be given tocertain Magistrates and it 
is expected that such powers are given to 
those Magistrates only who have got suffi- 
cient experience of criminal work, There 
is a grave responsibility on the shoulders of 
the Magistrates who have to try cases sume , 
marily. They are relieved of the necessity 
of recording the evidence of witnesses in a 
certain class of cases, but they must ree 
member that the accused as well as the 
complainant havea right to expect a fair 
and an intelligent decision from them, If 
a Magistrate thinks that all that is necessary 
for him to say by way of judgment is that 
he sentences an accused to imprisonment 
or fine, then I have no hesitation in saying 
that he is not doing his duty properly. It 
has to be remembered that cases have to 
go to the higher Oourts when persons are 
convicted and the Magistrates should une 
derstand that it is their duty to write their 
judgments carefully. They may be cone 
cise and they need not be elaborate, but 
they should show on the face of them that 
the cases of both parties have been care 
fully and properly considered, Section 263, 
cl. (kh), Oriminal P. O., enjoins that a 
brief estalement of reasons for the order 
should be given by the Magistrate. Ibis 
absolutely necessary that this snould be 
done, otherwise the general public is likely 
to loge faith in the administration of justice. 
I have considered it necessary to make 
these observations because this is not the 
first case of this kind tried by this Magis 
trate, Mr. Kehar Singh, which has come 
before me, I have had more than one case 
already in which I found that the judgment 
was almost similar. I find from the record 
that this Magistrate has been transferred 
from the district of Agra, I would direct 
that a copy of this order should be sent 
to Mr. Kehar Singb, Magistrate, by the 
Registrar of this Court for his information 
and future guidance. The reference made 
by the learned Sessions Judge is accepted, 
the conviction and sentence of the accused 
are set aside andit is directed that there 
will be afresh trial in the case as recome 
mended by the learned Sessions Judge. 

De - Reference accepted. 
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self, Where he decides to hold the trial in the 
jail premises he must pass a formal order direct- 
ing thatthe trial should Be held in the jail pre- 
mises. Such aformal order must invariably be 
passed, as otherwise, if accused persons consider 
that they have a grievance in any matter it would be 
difficult for them, in the absence of any formal 
order, to have recourse to higher. authority for 
redress. It is ordinarily for the trying Magistrate 
to take the initiative in these matters if he con- 
siders that the trial should not be held -in his 
court-houss, ‘If, however, the District Magistrate, 
who is responsible for law and order in his 
district, wishes to take the initiative in such 
mattere himself, his propér course is not to,move 


the Local Govt. himself straightway in the matter, 
but to instruct the Public Prosecutor to make an: 
Application to the Magistrate asking that the trial. 
shall be held elsewhere. It isthen forthe Magis- ` 
trate to pass formal orders as to whether he con- 


siders it desirable to hold a trialin the Oourt or 
outside of it. If the Magistrate then wishes to try 


case in a place other than his Court, he will 
do so after obtaining the, permission of the necés-, 


gary. authorities who are in control of the premises 
in which the Magistrate desires to hold the trial. 


Mr. U Myint Thein; Govt. Advocate, for 


‘the Crown. 


„Mya Bu, Ag. C.J. iod proceedings—. 
one under s. 108, Criminal P. C., and the 


other under s. 107, Criminal P. O.—where 
the trial was held in the Monywa Jail, 


have been called for in revision in order 


to lay down the procedure which should 
be carried out in such cases, 
present case it would appear that the 
trying Magistrate, 


is nothing in writing on the subject on the 
record) and the District Magistrate come 
municated with the Judicial Secretary of 
the Govt, under whose control the jail 
department is, and requested that the trial 
of the two accused in these cases be held 
inside the Monywa Jail. The offences were 
political ones, and it was anticipated that 
the trial could not safely or peacefully be 
held in the Magistrate's Court, Directions 
as to the venue of criminal trials are laid 
down i in 8: 352, Oriminal P. O., the Marginal 
note to which is: “Courts to be open.” 
The section reads as follows: -_ 


-“The place in which ally Oriminal Court is held 
for the purpose of inquiring into or trying any 


offence shall be deemed an open Court, to which: 


the. public generally may have access, 80 far as the 
-sario can conveniently gontain them: Provided 
that the presiding Judge or Magistrate may, if he 
thi fit, order at any stage of any inquiry into, 
or trial of, any particular case, .that the public 
generally, or any particular person, shall not have 
access to, or be or remain in, the room or building 
used by the Oourt.” . 


Administrative instructions have 
given by the Court as to the place of trial. 


187-—81 & 82 


In the- 
the First Additional. 


Magistrate, Monywa, made oral representa-' 
tions to the District Magistrate (for there’ 


been 
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In para. 20 of the Burma Courts Manual it 
is laid down that ordinary criminal trials 
should be held at the headquarters of the 
trying Magistrate, though on occasions they 
may be held ator close to the scene of the- 
crime, if that is convenient to the witnesses ` 
and the Magistrate happens to be on tour’ 
in the vicinity. Sub-para..(2) provides that 
sessions cases should only be tried at the’ 
Sessions Judge's headquarters. Sub-para. (3) 


is as follows: 

“At headquarters cages are to be inquired into 
and tried at the court-house only, subject to any: 
provision of the law for a local inquiry.’ 


The procedure of the learned District? 


` Magistrate in the present case appears to: 


have been correct. He did not apply to 
the Local Govt. that the Magistrate should . 
hold the trial at a place other than his 
court-house. As has been said, that isa 
matter purely within the discretion of the 
Magistrate himself. All that was done 
here was that the District- Magistrate, 
who is the proper authority, applied to 
the Local Govt. for permission to hold 
tne trial inside the jail, and that, of course, 
can only be done with the permission of 
the authorities who control the jail depart 
ment. | 

Tnere: is however, one kiki which’ 
should be noted. The Magistrate did not: 
pass a formal order directing that the trial: 
should be held. in the jail-premises, Such: 


a formal order must invariably be passed,’ 


as otherwise, if accused: persons consider. 
that they have a.grievance in any matter: 
it would be difficult ‘for them, in in . the” 
absence of any formal - order, to. have: 


recourse bo higher authority, for. redress,. 


- It. is as well to poiat out here that. it: is 


ordinarily . for the trying Magistrate to take: 
ee initiative’ in these matters. Af, heo cone" 
Sa hones: If E the District Magis- 
trate, who is responsi ble for law ‘and, order: 
in his district, wishes to take: the initiative 
in such matters himself; his proper course. 
is not to move the. Local Govis himself 
straightway in the matter, .but to instruct 


tthe Public + Prosecutor to make an applica», 
-tion to the Magistrate asking, thet the trial 
_ shall be- held elsewhere. .. 


lt is then for. 
the Magistrate io pass formal. orders as-to 
whether ‘he considérs it desirable to hold 
atrial in the’ Uourt or öutsıde of it.. -If the 
Magistrate” then..wishes to try.the. case in 
a-place other = than his: Court; he wilk- do so 


‘after obtaining-the Permission of the neces- 


BATY ` authorities, Who. ar pih control‘of thë. 
premise: -in which thé E Magistrate ‘desiies to 


‘ 
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cousidération before such am interpretation is put 
upon it.’ 


This follows another decision of the same 
High Oourt in Krishnan Raju v. Chintala- 
swami Naidu (7). With respect, we are 
unable to agree that the question of the 
intention -of the section arises atall. It is 
succinctly stated by Lord Atkins, delivering 


the judgment of the Judicial Committee of 


the Privy Council in Pakala Narayana 
Swami v. Emperor (8), where the interpre- 
tation of certain words in 8. 162, Criminal 
P. C., was in question : 

“But in truth when the meaning of the words is 


plain, it is not the duty of the Courts to busy 
themselves with supposed intentions,” 


We would add that the remedy for any 
supposed hardship lies in the hands of the 
Legislature. There are several reported 
decisions in support of the view we take 
and reference might be made to one of 
them, Meharban Singh v. Bhola Singh (3). 
We consider ‘the judgment of Rachhpal 
Singh, J., in that case much in point. It 
appears to us, however, that the point 
covered by these decisions stould not ever 
arise. A material delay in passing a pres 
liminary order under sub-s. (1), s. 145, Cri- 
minal P. O., implies a lamentable failure 
to grasp the purpose of s. 145, Oriminal 
P.O. It has been emphasized in a plethora 
of Indian High Court decisions that the 
section is intended to provide a speedy 
remedy forthe prevention of breaches of 
peace arising out of disputes in respect of 
immovable property. Sub-séction (1) does 
not contemplate ‘any sustained inquiry be- 
fore the making of the preliminary order. 
The condition prescribed is that the Magis- 
trate shall be satisfied from ‘a Police report 
or other information .as tothe necessity for 


taking action, tte whole purpose being to’ 


prevent an immediately apprebended breach 
of the peace. It is in the highest degree 
absurd for a Magistrate to delay the passe 
ing of a preliminary order while he 
undertakes a prolonged inquiry extending 
over several hearings, Tne second proviso 
to sub-s. (4) contemplates the making. of 
at emergent order .for attaching property 


` in dispute; but as a condition to this there. 
must be in existénce an ordér under sub~ 
delay in the, 


S`- (1), 


1 AI R1927 Mad. 816; 104" ind, 
Cr.’ L J.782; 8 A I Or. R 574,- 


Olearly, therefore, 
Oas. 110; -28 


RO} (1939): Kar, 123; 180 Ind: Qae.-1;, AIR 1939. 


O-47° 18 Pats2347 661 A 66; 1939 OL R 1344 
0939) M W. N185#:40.Gr. L J: 3645 11 R P O- 166° 
939. 0 W N.22; 20 F LT 265; 49° L W319; 43 O 
WN 473; (1939). At J 298; 41 Bom, L R 428; 41 P 
L R 2723; 69/0 Ew ‘273; 5.B'R 449; (1939) IML J 
156 (P O): ; ee 
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passing of a preliminary order is calculated 
to frustrate the whole object of s. 145 of the 
Oriminal P.O, including the provision re 
lating to emergent orders. 

There may be cases in which a Magis- 
trate is not satisfied with the informatica 
first provided by the complainant and it 
might be expedient to allow the com- 
plainant time in which to supplement his 
initial case. But the purpose of the sece 
tion must not be lost sight of and no proe 
longed inquiry is justified. Sub-section (5) 
affords an adequate safeguard’ in those 
cases in which tbe preliminary order waa 
not justified, and the mandatory nature 
and scope of that sub-section is frequently 
overlooked. A Magistrate must cancel his 
prelimin ary order and stay further proceed- 
ings ifit is shown by any party interested 
that no dispute likely tocause breach of 
the peace exists or has existed. A Magis» 
trate is required to direct his attention and 
intelligence to the purpose of the section 
and’ is not justified in delaying his prelimi» 
nary order in the manner in which that 
order was delayed in this case, 

As for the delay of about eight months 
in passing the final order, we can only say 
that this is nothing short of amazing, and 
displays a supreme disregard of conses 
quence. We are. constrained to say that 


we deprecate the strange manner in which 


the case has been dealt with and trust 
that the circumstance that the opponent 
No. 1 is an influential Pir bas in no way cone 
duced to this. With these observations we 
set aside the order of the learned Magistrate 
under s, 145 (6) and send the proceedings 
to the District Magistrate of Hyderabad 
with directions that the case be dealt with 
according to law by himself or by any 
Magistrate to whom he may choose to 
send it. 
S, Order set aside. 
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constitute an allegation of an attempt by 
the opponents .to take forcible possession: 
Lt- was alleged by the applicant that when 
opponent No. 1 came on the land opponents 
Nos. 2 tc 6 who were Mohammad Rahim's 
haris declared that they were now oppo- 
nent No. 1’sharis. Such a declaration by 
the haris in such circumstances clearly can- 
not amount to forcible ousting of the 
zamindar, The point is clear, but reference 
might be made to_ the case in Muhammad 
Araf vV. Satramdas Sakhimal (5), in which 
Davis, J. C., dealing with a case under 
s. 145, Criminal P.C, said: 

“We do not think however we can accept this 
position, and it appears to us that dealing with land 
which is owned by a zamindar and cultivated by 
him with his karis he. must before division of the 
produce or batat be deemed to be in possession of 
the land and of the produce of the land, and 
that the haris are merely his agents for the 
cultivation, and that until the crop is divide 
between the gamindar and the karis it is really the 
eae who has custody of the crop and divides 
them 


The learned Magistrate has interpreted 
the facts correctly for the purpcge of his 
order of March 7, 1938, and we caunot see 
any justification whatever for his volte face. 
With regard to the legal aspect, no difficulty 
should arise in giving effect to the provi 


‘sions of s. 145, Criminal P. O. Sub-sections - 


(1), (4), (5) and (6) of a, 145, Oriminal P. O., 
are complementary. Once an order has been 
passed under sub-s. (1), it is obligatory 
for a Magistrate to make the inquiry pro- 
vided for in sub-s. (4) subject only to the 
obligation under sub-s. (5) to terminate the 
proceedings in the circumstances therein 
contemplated. The words of sub-s. (4), 
“the Magistrate ‘shall then..,....” are 
The word ‘then’ refers to the 
stage when in compliance with the order 
under ‘sub-s. (1) the parties: have put in 
their written statements and attended the 
Court. Sub-section (5) is emphatic that the 


order “under subss. (1) shall be final sub» - 


ject to the one exception that the Magistrate 
shall cancel the order and stay all further 
proceedings if itis shown that no dispute 


likely to cause breach of the peace existe- 


or has existed. On the completion of the 
inquiry under sub-s, (4) a final order under 
eub-s. (6) must follow, it being obvious that 
the hdlding of the said inquiry is a condi» 


tion precedent to ‘the making cf the order. 


under subes, (6). 
In this. ‘case the earned: Magistrate has 
disregarded ‘the. aforesaid provisions.. He 


has made an. order in favour of the Op-. 


5) A IR. 1936 Sind 143; 164 Ind, Cas. 969; (1936) ~ 
” on Oas, 859; 37 Or. LJ 1030; 9RS 00 _ . lege 
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ponents under sub-s. (6) without: having 
ever held any inquiry under sub-s,- (4); 
he has based that order on the conclusion 
that his preliminary order under sub-s. (1) 
was ab initio bad, and he has virtually 
cancelled the preliminary order in contra- 
vention of the express provisions of sub- 
s.(5). Apart from these errors, he was not 
justified under any circumstances in making 
the final order under subss, (6), because 
the effect of cancelling the preliminary 
order which he had passed under subes, (1) 
was to deprive himself of jurisdiction to 
proceed further. In the circumstances men» 
tioned above the question of law-raised in 
the opponent's application of May 26, 1938, 
which has so greatly exercised the mind 
of the learned Magistrate did not arise at 
all. | Incidentally, however, we consider 
that the learned Magistrate's conclusion on 
that question was right. The first proviso 
to sub s. (f) reads : 


“Provided that, if it appears to the Magistrate 


that any party has within two months next before 
the date of such order been forcibly and wrong- 
fully dispossessed, he may treat the party so dis- 
possessed as if he had ‘been -in posseeeien at such 
date.” 

The iriquiry under subss. (4) is as to 
possession on the date of the preliminary 
order under sub £. (1) aud the words of the 
proviso “within two months next before the 


date of such order’ are precise and un- ^- 


ambiguous. It is ditficult to see how these 
words dfford any scope forholding that in 
these cases where a Magistrate does not 
make a preliminary order within . 
months -of -the dispossession, 


gs. 145, Oriminal P. O. Undoubtedly, ‘it ‘is 


~“ unfortunate that a party’should be prejudic-. 
ed by delay in the m&king of a ‘prélimi-- 
nary order under subss, (1)- especially if 
that delay is in any particular case attri-” 


“two, ) 
the: party 
complaining is still entitled to preceed under 


butable to the inaptitude or want of integrity © 


of the Magistrate, but we cannot concede... 
that any intérpretation at variance with- 


the plain words of the section ie justified, 


toa 


We are, aware that.there aré certain re- 


ported cases in: which a contrary “view has. 


been taken;*.for instance, . in n Srinivasa 
Reddy v. Dasaratha’ Rama Reddy (6), a 
Judge of the Madras. High Court held, és 


quote `a portion of. the ‘Boadnote ` „to the - A 


report, that 


3 L 
ae 


in two months of the preliminary order, yet the 
intent and object of the section must be = into 


i »* a? si en 
E “though the words of the provisé ‘are capable of the.. 
` interpretation, that the dispossession must be with- ` 


(6) 52M 66; 113 Ind..Oas. 336; A 11929 ° Mad. * 


* 198: 30: Or, L J 144; 50M LI 33; 28 L W 504; (1928) 
MW N 794. = 
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Criminal P.C, It was the legality of the 
preliminary order under s. 145 (1) which 
was questioned and the learned Magistrate 
has dealt with tle application on that basis. 

Arguments were heard on the applica- 
tion on June 16, 1938 and the matter was 
adjourned for ordersto July 10, 1938. No 
inquiry as conteaplated by s 145 (4) 
appears to have been made by the learned 
Magistrate and no evidence taken, although 
on behalf of the applicants a request to 
take evidence had been madeon June 16, 
1938. On July 10, 1938 orders were post- 
poned to July 26, 1938, but no orders were 
Passed on-that date. On August 12, 1938 
the applicant’s Advocate wrote to the learned 
Magistrate, asking fcrinformation regard- 
ing the expected order, but ro reply was 
sent and no orders passed. Eventually 
on March 18, 1939, about eight months 
later, the ‘learned Magistrate passed an 
crder, upholding the preliminary legal 
objection raised by opponents in their 
, application of May 26, 1938 and stating 
that his order of March 7, 1938 was, to 
quote his own words, ‘not within the 
purview of the proviso to sub's. (4) of a, 
145, Criminal P.O? Having thus come to 
the conclusion that his preliminary order 
of March 7, 1938 could not stand he went 
on to decide that ths opponents had been 
in possession of- tbe disputed land up to 
two months-rext before March 7, 19338, 
The learned Magistrate states his findings 
with regard to opponents’ possession in the 
following words: -` 
“Accepting therefore the preliminary legal point 
and relying on the rulings quoted by the learned 
Advocate for the opponents, I have no option but 
to hold that the opponents were in possession of 
the disputed land within two monthe next before 
the-date of the order passed on March 7, 1938 and 
that I have no jurisdiction to proceed further in 
the matter.” . e 

Having stated that he had no jurisdiction 
to proceed further in. the-matter he con» 
cludes by stating: 

“T further order that opponents should continue to 
. -be in the possession: of the disputed land until evict- 
‘ed therefrom by due course of law and forbid 
all disturbance of -possession until such eviction.” 

On the.same date he passed a formal 
order under S. 145 (6) to that effect. Now 


- from a bare recital -of:these facis, it is manie- 
fést. that the. learaed Magistrate had made ` 


seversl:errors and that his conduct’ of the 


case was unsatisfactory. On March 7, 1938 - 
the learned ‘Magistrate made an order under - 


s. 145 (1), Criminal P. O. oo the informa- 


tion placed before him’ by that date.. Taat 
order appears to us to have complied with 


he provisions of s. 145 (1), Oriminal P, O., 


<< 
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and to have been a good and proper one 
in the circumstances. With regard to the 
question of possession the order recites 
that it has been made to appear to the 
learned Magistrate, inter alia 

“that on December 1, 1937 the other party (oppo- 
nents) came to site in order to forcibly evict the 
complainant (applicant) from poasession.” _ 

In other words the order makes it clear 
beyond any question that on the date of the 
order the learned Magistrate considered 
that the applicant's party were in possession 
of the disputed land. The notice issued to 
the opponents in pursuance of this order 
also substantiates this, It reads: 

“Whereas the complainant Mahomedali Khan has 
filed a complaint before me, that the mutesarfi 
(enjoyment) and possession of original Survey Nos. 
140, 141, 109 now blocks Nos. 183/3A, 18/1, 26/4, 
18/4, 25/L in Deh Larh Tapo Samabad are since the 
year 1912, in the hands of the vendees (1) Mahom- 
edali Khan and (2) Mahomed Rahim Nizamani 
whose am-mukhtiar is the complainant Mahomedali 
Khan, and whereas on December 1, 1938 you along 
with other persons went to the said land and tried 
to take possession of the aforesaid blocks from the 
complainant’s side forcibly, whereby there is 
apprehension of breach of peace; 

You are hereby summoned to appear in my Oourt 
at Hala, either in person or through a Pleader on 
March 26,1938 at 10 a. m. and to file a written 
statement as regards what you have to say in the 
matter,” 

Between March 7, 1938 and March 18, 
1939 no evidence of any kind was taken 
and no inquiry within the terms of s8. 145 
(4) made and no new facts came to light, 
The opponents had filed written statements 
denying the allegations of the applicant, 
but the. learned Magistrate had declined 
in spite of requests by the applicant to 
record any evidence. On March 18, 1939 
the learned Magistrate thought fit to pass 
an order based on an interpretation of 
certain facts completely. at variance with 
his previous interpretation of the very same 


facts. 


As already stated the learned Magistrate 
was justified on March 7, 1938 in passing 
an order unders. 145(1)on the assumption 
that the applicant was in the possession, but 
in holding on March 1, 1939 thatthese iden- 
tical facts amounted to an admission by 
the applicant of forcible dispossession on 
December 1, 1937, the learned Magistrate 
has grossly erred in the inferences he 
draws as well as in his appreciation of 
the law; We have carefully considered 
the facts and we can find no justification 
whatever for the conclusion that the applic 
cant admitted having been dispossessed on 
December 1, 1937. It is true that the word 
‘dispossession’ has been used in the origi- 


nal complaint, but the facts stated clearly 


t 


1940 
December 1, 1937 opponents Nos. | to 6 


arrived on the disputed land and squatted 
thereon, threatening violence in the event 


_ of any ‘attempt to. evict them. Opponent 


No. 1 stated that he was carrying out the 
order.of his father Pir Zialdin Shah, Op- 
ponents Nos. 2 to 6'who' had 'béen the’ heirs 
of Muhammad Rahim working on this land 
asserted that they were now the haris of 
opponent No. 1, in respect of the same land, 
The wheat’ crop then standing had actually 
been cultivated by opponents Nos: F te 6 
on behalf of Muhammad Rahim Khan. 

°A pprehension arising that the standing crop 


might be removed. oy force’ by: thé oppo- 


nents and that there might be a breach of 
the peace, the applicant as Muhammad 
Rahim’s agent instittited proceedings in the 
Court of the Sirb-Divisionsl Magistrate; 
Hala, against the six opponents and Zialdin 
Shah on December 23; 1937. Such was thé 
applicant’s case. The proceedings weré 


traneférréd by. the Sub-Divisional Magis- 


trate, Hala, to the Court ofthe First Class 
Magistrate, Hala, for disposal. Thereafter 
inordinate délay occurred i in dealing with 
the’ matter’ and the learned First Olass 


Magistrate’s order under s. 145 (6), Criminal. 


P.U., which is now the subject of attack 
in this Court, seeks to attribute the delay 
to the applicant. We deem it expedient to 
Bet outa short account of the manner in 
which this case has been dealt witb. j 

The papers were apparently not received 
from the Sub-Divisional Magistrate, Hala, 
until January 3, 1938 owing to the inter- 
vening Christmas holidays. Notice was 
issued on January .5, 1938 to the applicant 
to appear on January. 17, 1938 to give a 
Statement on oath. This notice was not 
served cn the applicant and a hearing was 
then fixed for February 7, 1938, fresh 
notice being issued. The applicant how- 
evér appéared with.an Advocate on Janu ary 
28; 19388 and his statement was partly ré- 
odhdéd: Delay arosé because thé applicant 
had’ not produced a certain documént of 
title and his further examination was ad- 
journéd to February 8, 1938 on which date 
also the document was not produced, The 
applicant's further statement was again 
adjourned to February 23, 1938. On Febru 
ary 23; 1938 the aforesaid documeént was 


still not forthcoming and there was a further 


postponement to March 5, i938, at the iñ- 
stance of the applicant's Advocate. On 
March 5, 1938, the applicant's further 


ee statement wab recorded’ and on March 7, 


1938 4 preliminary’ order under s. 145 (1). 


Was” passéd and the wheat | crop on ‘part of 
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the disputed land was attached by an order 
under proviso 2 to s, 145 (4), Oriminal P.O. 
It does not appear that the said document 
of title was produced on March 5, or at any 
time, 

Notice was issued on March 10, 19338, to the 
opponents to appear on March 24, 1938 and 
to file their written statements. Further 
delay occurred in the serving of these 
‘notices and the written statements were 
not filéd until May 9, 1933. In these 
statements possession by Muhammad Rahim 
Khan of - the disputed land was denied and 
it was alleged that since the death’ of 
Rashidullah in 1923 Pir Zialdin Shah, his. 
son had been in continuous possession, On 
April 26, 1938, that is to say, previous to 
the filing of the written statements the 
applicant had complained to the Court 
that certain of the opponents were endea- 
vouring by force to cultivate the land. On 
this the Court had ordered that neither 
party was to do any cultivation until the 
final decision of the case. On May 26, 1938, 
the applicant complained in a detailed ape 
plication that the opponents in disobedi« 
ence to. tLe Court's orders were cultivate 
ing the land, and they prayed that sumeone’ 
be put ip charge of it. This request the 
Court refused but ordered that the tapedar’ 
should make a report, Oo the same date, 
that is to say, Mag 26, 1938, the opponents 
made through their Advocate the following. 
application : . 

“Tt is submitted on behalf of the opponents that’ 
this Hon'ble Court willbe pleased to dismiss the sp- - 
plicstion’.aé the ordér under g 145, cl, `4 - is illegal 
having’ been made more than’ two months from the 
date of the alleged dispossession,+1. e. P December 1; 
1937. Thé order is dated March 7, 1938: The: 
words “two months before’ the’ date of sich: order”. 
in the’proviso to s: 145, Oriminal P, O., means two! 


moaths béfdre the date of the preliminary order sid! 
not two months from the date of the complsiit" ’ 


Reliance is placed on the following’ rul- 
lings : Emperor v. Baijnath 31 Or. L. J. 678: 
(1), Emperor v. Parashram 32: Or. L; J. 478° 


(2). Meharban Singh v, Bhol Singh’ 36 Cr.. 
L. j., 102 (3), and Purdn Singh v. ` Ram= - 
jhari- Koer 36 Or, L. J.. €55 (4). The 
reference in the application to s. 145 (4), 

Criminal P. O.. is a mistake for s. 145 a 


(1) 31 Or. L J 678; 124 Ind. Oas.: 363; AIRD 
Oudh 526; (1929) Cr. "Cas, 641; 5- Luck, „440; 60 Ww". 
N 957; Ind. Rul (1930):Oudh’ 219, ° 

(2) 32 Or. LJ 476; 130 Ind. Caa, 153; “ATR 1931.. 
Nag. 38; (1931) Or, Oas. 222; 26NLR 377; Ind. Rul.’ 
(1931) Nag. 57. 

(3) 36 Or. L J 102; 
All. oy Or. Cas, 23; 57 A 488; (asaya Tr J>, 

(4) 36 Or. LJ 655; 155 ‘Ind, Cas, 88; A. I R 136", 
Pat. 224; (1935) Or, Oas. 618; 7 R P 538, 
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Criminal Procedure Code (Act V of 1898), s. 145 
—Words of Proviso to sub-s, (4) mean two months 
before date of preliminary order under sub-s. (1\— 
Inquiry under sub-s. (I)—Inquiry under sub-e.'4) whe- 
ther obligatory after passing order under aud-s. (b— 
Order under sub-s. (8), if must follow subsequently— 
Land cultivated by heirs of zamindar on his behalf-— 
Person squatting on such land— Heirs declaring to be 
heirs of such person in respect of same land— Whe- 
ther amounts to forcible ousting of zemindar. 
‘ An inquiry under sub-s. (4) of s. 145, Criminal 
P. O., is as to possession on the date of the preli- 
minary order under sub-s, (1) and the words of 
the proviso “within two months next before the 
date of such order” are precise and unambiguous. 
Theee words afford no scope for holding that in 
those cases where a Magistrate does not make & 
preliminary order within two months of the dis- 
possession, the party complaining is still entitled 
to proceed under’ s. 145, Thcse words mean two 
months before the date of the preliminary order. 
113 Ind. Cas. 336 (6) and 180 Ind. Cas.1 (8), not 
foowed, 152 Ind. Oas 496 (3', relied on. [p. 639, 


ol. 2. 

Sub-s. (1) of s. 145 does not contemplate any sus- 
tained inquiry before the making of the prelimi- 
nary order. -Jt isin the highest degree absurd for 
a Magistrate to delay the passing of a preliminary 
order while he undertakes a prolonged inquiry ex- 
tending over’ several hearings. 

Sub-as, (1), (4), (5) and (6) of s. 145, Criminal P. 
O,,.are complementary, Once an order has been 
passed under sub-s. (1), it is obligatory for a Magis- 
trate tomake the inquiry provided for in sub-s, 14) 
subject only to the obligation under sub-s. (5) to 
terminate the proceedings in the circumstances 
therein contemplated. The words of sub-s, (4) “ the 
Magistrate sball then...... ....." are mandatory. The 
word ‘then’ refers to the stage when in compliance 
with the order under sub-s, (1) the parties have 
put in their written statements and attended the Court, 
On the completion of the inquiry under eub-s. (4) a final 
order under sub-s, ‘6) must follow, it being obvious 
that the holding of the said inquiry is a condition 
precedent to the making of the order under 
sub-s. (6). An order under sub-s. (6) cannot be 
made without having held any inquiry under 
sub-s. (4), 

Where after a person has squatted on the land of 
gamindar ‘cultivated by the heirs of zamindar on his 
they are heirs of that 
person in respect’ of tle same land sucha declara- 
tion in such circumstances -cannot amount to for- 
cible ousting of the zamindar.*"1€4 Ind. Oas. 969 (5), 
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a Or. R. ‘App. to. revise the order passed by 
:- the First Class Magistrate, Hala, dated 
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Mr. Kishanchand J. Bijlani, for the Ap- i 


plicant. 

Mr. Dipchand Chandumal, for the Oppoe 
nents 

Mr, Partabrai D. Punwani, Advocates 
General, for the Crown. 


O'Sullivan, J.—This ia an application to 
revise an order passed by the First Class 
Magistrate, Hala, in proceedings instituted 
under s. 145, Criminal P. O. by the appli- 
cant in his capacity as agent to a zamindar 
called Muhammad Rahim of Tando Allahe 
yar taluka, Hyderahad District, against 
Zialdin Shah and his sop Shamsal Hagq,. 
Pirs of Pir Jhando village, Hila taluka, and 
five others. Pir Zialdin Shah's name was 
dropped in the course of the proceedings 
and the case continued against bis son 
Pir Sbhamssl Haq, opponent No, 1, and the 
remaining persone, opponents Nos. 2 to 6. 
The applicant's allegations were in brief as 
follows : 

Pir Rashidullah, the grandfather of op- 
ponent No. 1, had sold in September 1917 
certain land in Hala taluka to three persons 
including the aforesaid zamindar Mahomed 
Rahim and opposent No. l's father. Pir 
Zialdin Shah had also been a party to 
the sale. The price of the land was pay- 
able by instalments and possession thereof 
was transferred to the purchasers in Febru- 
ary 1919 whən the frst instalment was 
paid. No mutation in the Record of Rights 
had ever been effected by Rashidullah or 
his heiis in favour of the purchaser. Pir 
Rashidullah died in 1923, the final instal- 
ment of the purchase price being paid to 
his son Zialdin Sbah, After Pir Rasnidullah’s 
death dispute arose between Zialdin Shah 
and his brothers regarding succession to 
their father’s estate and gadi, the family 
being that of the well known Pirs of Jhando. 
Litigation ensued and did not finally tere 
minate until a decision of the Judicial 
Committee’ of the Privy Council in 1937. 
The applicant says that in view of this 
dispute between the sons of Pir Rashid» 
ullah it was not possible to obtain muta- 
tion of the Record of Rights in favour of 
the purchasers, f 

The land to which these proceedings ape 
pertain are part of that sold in 1917 and 
comprise six blocks, at present numbered 
25/1, 19/4, 26/4, 10/1, 1&/3 and 3-A which 
were'allotted to Mohammad Rahim in 1927 
on a Partition between himself and his coe 
purchasers. These blocks continued in the 
exclusive possession of Muhammad Rahim 
being annually..cultivated by him. Ox 
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tained at the hands of the learned Dis- 
trict Judge. In this connection reliance 
was placed upon a decision of the 
Bombay High Court and also upon a 
decision of this Court to which I was 
a. party. The Bombay decision is in 
Rangappa v. Narayanrao (1), There the 
learned Chief Justice made this observation: 

“A preliminary objection has been taken that 
defendant No.1 could not appeal as between himself 
and defendant No. 2 (that is exactly the position 
in this case). The Subordinate Judge’s judgment. 
however, shows that he dealt with the case at the 
hearing as ifit raised not only a question between 
the plaintiff and defendants, but also one between 


ethe defendants, as his decree directs defendant No, 1 


to pay defendant No, 2's costs. This distinguishes 
the case from casesof Gadadhar Banerjee v. Mun 
ra at Dossee (2) and Atma Ram v. Balkishen 


[he decision in Gadadhar Banerjee v. 
Mun Mohunee Dossee (2) related to a case in 
which the plaintiff did not appeal but 
there Lad been an appeal by the pro forma 
defendants, by making the real defendants, 
who had not appealed, respondents; and 
it was held that the pro forma defendants 
could question that portion of the decision 
which, as between the plaintiff and the 
non-appealing defendants, had not been 
appealed against. The learned Ohief 
Justice of the Bombay High Court ob- 
served that the facts of the case before 
. him distinguished it from the authority 
in Gadadhar Banerjee v. Mun Mohunee 
Dossee (2), So far asthis Oourt is con- 
cerned, the matter is concluded by the 
‘decision in Isrt Prasad Singh v. Jagat 
Prasad Singh (4), The head-note of that 
decision, which states the gist of the case 
correctly, runs thus: 

“The plaintiff having got a decree for contribution 
against some of the defendants, was content with 
the decree and didnot appeal against the 
~ defendants who were exonerated, but an appeal 
was preferred by some of the defendants against 
whom decrees were‘passed praying that a decree 
might‘be passed against the other defendants as 
well in order that their liability might be reduced.” 

It was held that O. XLI, r. 33 of the 
Civil P.C., applied and that the appeal 
was competent. I repeat that so far as 
this Oourt is concerned we are bound by 
that decision, I therefore hold that in 
the circumstances of this case the appeal 
by defendants Nos. 1 to 4, involving as it 
will, if they should eucceed, defendants Nos, 
ö to 9, is competent. . 

The principal question is whether de- 


fendants Nos.5to9 form a joint family 
1) 18 B 520, 
) 7 WR 366. 
(3) 5 A 266. 
(4) 18 P L T 787; 172 Ind. Oas, 187; 16 Pat. 557; A I 
R 1937 Pat. 628; 4 B R 118; 10 R P 308, - n 
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with defendants Nos, 1 to 4. There was 
some discussion during the course of the 
argument asto whether by reason of the 
fact that at the time tha action was 
brought the parties were admittedly see 
parate, that isto say, the two sets of dee 
fendants formed two ssparate sets of 
joint family, had the effect of throwing 
the onns on the pereon who wished to 
contend that the separation had taken 
Place on a specitied date. In my judg- 
ment, however, ulthough it ig contended 
on the authority of their Lordships of the 
Judicial Committee in Bhagwant Kunwar 
v. Mohan Singh (5), that the onus .is* upon 
the party contending. that separation had: 
taken place on a material date, in the: 
circumstances of this case it is unneces- 
gary tocome to any definite conclusion on, 
that point. (After reviewing the evidence 
on this issueyhis Lordship continued). In 
the circumstances the only conclusion 
I can arrive atis that defendants Nos. 5 to. 
9 having: failed to establish that they 
were separate in the year 1924 the year 
in which the bondin suit was executed, 
judgment should have been pronounced not 
only against defendants Nos. 1 to 4 but also 
against defendants Nos. 5 to 9. l 

The learned Judge in the Oourt below 
found as to Rs. 2,712-8-0 that it was 
for antecedent debt. Therefore the de- 
fendants being sons and grandsons of the 
executant of tte bond are liable. The same 
argument cannot be used as against de- 
fendants Nos. 5to9. They can be made 
liable only on the fcoting that that sum 
was for joint family necessity. The case. 
will therefore have to go back for deter-, 
mination of liability of defendants Nos. 5. 
to 9 as regards Re, 2,712-8-0. As regards 
the balance Rs, 1,787-8-0, there is a finding 
which is binding on both defendants Nos.. 
l to4and defendants Nos.5-to 9 thatit- 
was for legal necessity. The case therefore’ 
will be remitted for- the determination of ` 
the question asto what extent defendants 
Nos. to 9 are liable as regards 
Rs, 2,712-8-0. The decree against defen- 
dants Nos. | to 4 will stand. 

The learned Subordinate Judge will 
record a finding on this question within. 
three weeks of the receipt. of the record 
and transmit the same to this-Court. 


Chatterji, J.—I agree. | 
D, Order accordingly. 


(5) 29 O W N 1037; 88 Ind. Oas. 385; 23 ALJ -589; 
A IR 1925P O 132,49 M L J 55; (1925) M W N 421: 
410 Ld 59 22L WH PO O O o o 
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themselves laid him on a cot. The Assistant 


Surgeon in his evidence says that he did 
not think that the wound on Gangayya’s 
abdomen was anything but merely superfi- 
cial and therefcre he thought there wuuld 
be plenty of time to attend to him in the 
morning. He admits however that when he 
saw him inthe morning he realized that 
the patient was in a very grave and danger- 
ous situation and he sent for the Magistrate 
to take his dying declaration. It seems to 
us that this witness must have made a very 
perfunctory examination of the deceased 
when he was brought to his house shortly 
after receiving the fatal injury, and we 
think this is a matter which should be 
brought to the notice of the Surgeons 
General. 
N.*6. Appeal dismissed. 


- PATNA HIGH COURT 
Appeal from Original Decree No. 6 
of 1937 
January 26, 19-10 - 
Wort ano Ouaterst, JJ, 
Thakur RANESHWAR PRASAD SINGH 
AND OTHERS— DEFEN DANTS-— 
APPELLANTS 
versus 
RAMPRATAP THAKUR AND TuER3--— 
(Praintires anp JAGESHWAR PRASAD 
SINGH AND OTHERS— DEPENDANT; — 
RERSPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLI, 
r. 33— Decree against some defendants and others 
exonerated — No appeal by plaintiff, but defendants 
against whom whole decree was passed appealing with 
a prayer that decree might be passed against other 
defendants as well—Apreal held competent. - 

he plaintif having gota decree against some of 

the defendants, was content with the decree and 
did not appeal against the other defendants who were 
exonerated, butan appeal was preferred by some of 
the defendants against whom decree was passed 
praying that a decree might be passed against the 
other defendants as well in order that their liability 
might be reduced: 

Held, that O. XLI r. 33 of the Civil P, © , applied 
and that the appeal was competent. 172 Ind. Oas. 
187 (4), followed. 


A. from a decision cf the Subordinate 
Judge of Muzaffarpur, dated November 14, 
1935. ` 


Mr. S. K. Mitter, for the Appellants. 


Rai G. 8S. Prasad, Rai T, N. Sahai, 
Messrs, S. S, Prasad Sinha, S. P. Srivastava 
and G. C: Das, for the Respondents. 


Wort, J.—Tbis is an appeal by defen- 
dants Nos. 1 to 4 arising. out of an action 
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ona mortgage, dated September 10, 1924, 
There were also joined with defendante 
Nos, 1to 4 the defendants Nos. 5 to 9. 
The two principal questions which arose 
for determination in the Court below were 
first, whether the consideration for the 
mortgage was for joint family necessity; 
and, secondly whether defendants Nos, 1 
to 4, together with defendants Nos. 5 to 9, 
formed members of one joint family, or, 
as defendants Nos.°5 to 9 alleged, 
they were separate from defendants Nos, 1 
to 4. 

Defendants Nos. 1 to.4 were the sons and 
grandsons of Rameshwar Prasad Singh, 
whoexecuted tLe bond in suit. Defendant 
No. 5 was the brother of Rameshwar Prasad 
Singh and defendants, Nos. 6 to $ were his 
sons We are not here concerned with 
defendants Nos. 10 to 22 who had been 
subsequently added. . 

The learned Judge in the Court below 
decided that a substantial part of the 
consideration for the mortgage was for 
antecedent debt, and, as regards 
Rs, 1,757-8-0, the finding was that it was 
chiefly for land revenue and cess and 
therefore was for joint family necessity. 
The learned Judge came to the conclusion, 
in support of the contention of defens 
dants Nos. 5 to 9, that separation of their 
branch of the family had taken place at 
tke time or before the time of the bond 
and therefore ihat branch of the family 
was not liable in respect of that money. 

The only question raised in tbis appeal 
is whether the learned Judge was right 
in the conclusion at which he arrived on 
the point I have last stated. Defendants 
Nos. lto 4 are the appellants, and in 
substance therefore they are asking for 
an enlargement of the decree which has 
been obtained by the plaintiff, in the sense 
of making defendants Nos. 5 to 9 liable 
also. It will easily be seen why defendants 
Nos. 1 to 4 are dissatisfied with the decree 
of the learned Judge. The property which 
is the security forthe bond of 1924 is an 
eight anna interest in Mauza Jarang. If 
the . defendant-appellants’ contention ig 
right, there remains eight annas interest 
of that village, admittedly unaffected by 
the bond of 1924,in which the defendante 
appellants would still bave an interest. 

One of the first points that was raised 
was whether in the circumstances the 
appeal by defendants Nos, 1 to 4 was 
competent. it being admitted that the 
plaintiffs had not appealed and being 
Satisfied with the decree which they ob- 
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the hubbub arose on account of the stab- 
bing of the deceased, the accused was not 
there, P.W.No. 11 is the watchman of a 
choultry and his house is next door to the 
choultry and about 20 yards from tha scene 
of crime. He says that in the middle of the 
night he was awakened by a knocking at 
his door and went there and saw the ace 
cused, The accused fel] down in front of his 
door. The accused told this witness that 
he had stabbed Gsangayya and then had 
stabbed himself and at that time there was 
several knife wounds on the person of the 
accuséd. The witness told the accused to 
go and lie down at some -place and not in 
front cf his house and the accused rent to 
the chcultry. nearby and lay down on the 
pial of the cLouliry. P. W. No. 12 is the 
wife of P. W. No. 11 and she gives evidence 
to the same effect. These two wilneases are 
corroborated by the Sub-Inspector of Police 
who says that P. W. No, 11 came to him at 
the Police Station and reported this 
incident, The Sub-Inspector is P. W. 
No. 18. He says that he went at once to the 
choultry and sawthe accused lying there 
with wounds on his person and. the knife 
lying near the steps of the choultry two 
yards away, That knife is M, O. No. 1. 

The accused was committed for trial net 
only for the murder of Gangayya but also 
on acharge of attempting to commit suicide, 
but the learned Sessicns Judge reserved 
the charge of the latter offence to a separate 
trial. 

There is also evidence, which we have 
no reason to doubt, that the deceased him- 
self stated that the accused was the man 
who stabbed him. He.said soto his father 
P. W. No.7 and he made a similar s'‘ate- 
ment to the Magistrate who recorded his 
dying declaration in the morning. but learn- 
ed Oounsel for tke appellant very rightly 
stresses the fact that when P. W. No, 8 got 
to the eide of the injured man, the latter 
told him that he did not see the person 
who stabbed him. It is clear in our opinion 
that the deceased did not see his assailant 
and his statements that the accused stabbed 
him were based on what people round him 
said. But quite apart from that, there is 
ample evidence to bring home the offence to 
the accused, namely -the evidence of P. Ws. 
Nos. 1] and 12, which, as we have said, is 
corroborated by the statement made by P. 
W. No. 11 at the Police Station at the very 
earliest opportunity. The evidence of these 


‘two witnesses is also corroborated by. the 


condition of the accused when the Sube 
Inspector found him lying on the pial of the 


B% eget 
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choultry immediately afterwards, In the 
Magistrate’s Court, the appellant filed a- 
written statement saying that on that night 
he was in a fit of madness and while he was 
lying asleep some unknown person inflicted 
the injuries on him. In the Sessions Oourt he 
said that this statement was correct and 
denied the truth of P. Ws, Nos. 11 and 12, 
but gave no reason why they should 
implicate him falsely. 

Learned Counsel for.the appellant con- 
tends that at the best the offence committed 
by the appellant would am«unt to causing 
grievous hurt, His argument is based on the 
fact that P. W. No. 2, the Assistant 
Surgeon, stated in answer to a Court quesa 
tion that the deceased might have survived 
if a major operation had been performed 
at once, The witness also stated that he did 
not open the abdomen as that was a major 
operation for which he had not the necese 
gary expert assistance and when he was 
asked why he did not call in.some other 
qualified medical man which he could have 
done, he said that he was afraid that even 
so the deceased might pcssibly die under the 
operation and he would come tobe blamed. 
The fact remains that the appellant stabbed 
the- deceased on a vital part of the body 
and that the deceased died as a direct result 
of that injury. It is clear also that such an 
injury is one which in the ordinary course 
will cause death, There were 26 ounces of 
fluid blood in the peritoneal cavity and, as 
we have said, there was acute inflammation 
of the peritoneum. ‘That the deceased might 
have been saved if expert medical attention 
had been afforded at once makes -no dif- 
ference as to the nature of the crime. “We 
agree with the learned Sessions Judge that 
the .accused was guilty of murder and Also 
that the appropriate sentence is death, We 
confirm the -conviction and the sentence 
passed on the appellant and reject “his 
appeal. ee ae 

‘We regret to have to placeit onthe re» 
cord that the conduct of the: Assistant Sur- ` 
géon in this case calls for adverse comment. 
He saw the injured man ‘at’ his house at. 
1230 in the night and made a most per- 
functory examination of him, applied some 
bandages tothe wound and told his rela- 
tions to take him to the hospital. P. W. No.7 
the father of the deceased says that. tha 
doctor was angry at being disturbed from 
his sleep, and hit him a blow with his’ fist, 
P, W. No. 5 the uncle of the deceased ‘says 
that when they got to the hospital, there was 
no ward attendant there and nobody to-do 
any;thing for the, injured.man and that .they 
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perty passed to the plaintiff-appellant by 
reason ofthe rent, decree and auction sale 
_, which followed it, and that being so, he 

contends that we cannot now give effect to 
B. 26N of the Bihar Tenancy Act so as to 
take away. the interest which had become 
vested in the plaintiff and revest such ine 
_ terest in the contesting defendants, In my 
view, once we .ate bound to regard this 
transfer asa transfer made with the.consent 
of the landlord, then it follows that the 
rent decree and execution sale in con- 
sequence of it cannot affect the position 
As we are bound to deem the transfer 


to have been made with consent. then the ` 


gale jn execution of the rent decree was.a 

. Bale which inno way affected the contest- 

ing defendants’ interest. Had the contest- 

ing defendants been parties to the rent 
suit or to.the execution proceedings follow- 
ing it, different considerations might arise. 

However, they were.not parties, and in my 

View the sale in execution of the rent 

decree -cannot now be said to:have affected 

the contesting defendants’ interests in any 
way. In my viewthe facts of the present 
case fall precisely within the observations 
made by Sir George Rankin in the Privy 

Council case to which I have referred, and 

we are bound by such observations. In my 

_jJudgment the contesting defendants in this 

case were entitled io rely upons. 26N of the 

Bihar Tenancy Act and the provisions of 

the Amendment Act of 1938, and such gave 

them a good defence to this claim. 

_ Holding as I do that these sections afford 
the defendanterespondents a good defence, 
it is unnecessary to consider the question 

of limitation. For thé reasons which I 

have given, I hold that the lower Courts 

and Rowland, J., were right in dismissing 
the plaintiff’s claim, and I would, therefore, 
dismiss this appeal with costs. It is to be 
observed that the defendant-respondents in 
this case do not claim an absolute interest 
in this property but only claim a title as 
tenants. ` . l 


Fazl All, J.—I agree. 


OD Appeal dismissed. 


In.ve MAHANTI SRBERAMULU (MADR,) . 
Mitter that the whole interest in the pro-. 
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_MADRAS HIGH COURT 
-Referred ‘Trial No. 29 and Oriminal 
Appeal No. 124 of 1939 

i April 3, 1939 
BURN anc BTODART, JJ. 
In re MAHANTI SREERAMULU— 
ACOUSBD 

Criminal trial—Murder—Death caused as direct 
result of stabbing by accused—Offence committed is 
murder—Fact that immediate expert medical atten- 
tion would have saved deceased does not change 
nature of crime. 
‘Where an’ accused has stabbed the deceased on 
a vital part of the body and the deceased has died 
as a direct result of that injury and the injury is 
one which inthe ordinary course will cause death, 
the accused is guilty of murder. The mere facte 
that the deceased might have been saved if expert 
medical attention had been afforded at once makes 
no difference as to the nature of the crime. 


Ref. T. and Or, A. referred by the Sessions 
Court, Vizagapatam Division, dated Febru- 
ary, 4, 1939. 


Mr-T. R. Thyagarajan, for the Accused. 
The Public Prosecutor, for the Crown. 


Stodart, J.—The accused, a man of 26, 
has been convicted and sentenced to death 
for the murder of Gangayya, aged 20. The 
referred trial raises the question whether 
we should cofirm the sentence of death. 
The appesl is by the accused praying that 
the conviction be set aside, It is certain 
that the deceased was stabbed in the abdo- 
men in the night of August 19, when te 
wag sleeping on the pial of the house in the 
occupation of one Atchayya. At his cries 
the other persons who were sleeping there 
and the deceased’s relations came to his 
help They carried bim on a cot to tle 
house of the Assistant Surgeon and from 
there to the local fand hospital where he 
died on the morning of August 21, at 
8 ‘clock. The post mortem examination 
disclosed the fact that the stab had pene- 
trated the abdominal cavity and had pierced 
the intestines and that death was due to 
profuse internal hemorrhage and acute 
peritonitis. 

P. W. No. 7 the father of the deceased 
who went to the scene of crime at once on 
hearing what had happened to his son says 
that at 9 that night he had seen and talked 
to the deceased at that place and that the 
accused was there at the time, He says 
that the accused and the deceased used to 
sleep on the pial with 7 or 8 other men. 
P. W. No. Sisone of the men who used to 
sleep cn that pial, He says that on the 
night in question the accused lay down to | 
‘Bleep at 10 r. u.jcbenide him and that-when 
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in limine. Their Lordships sre of opinion that 
no such saving.can be implied. Section 26N is 
not a provision to the effect that no action shall 
lie in certain circumstances, nor has it any 
reference directly to litigation. Its provision is 
that every person claiming an interest as a land- 
lord shall be deemed to have given his consent 
to. every transfer made before January 1, 1923, 
This is retrospective; the question is not whether 
general language shall be taken only in a prospec- 
tive -sense. The object of this section can only be 
to quiet titles which are more than ten years old, 
and to ensure that if during those ten years the 
transferee has not been ejected he shall have the 
right to remain on the land.” 

It- has been argued by Mr. Mahabir 
Prasad on behalf of the respondente 


that. the present case is precisely cover» 


ed.by ithe observations of Sir George: 


Rankin to which I have made reference. 
In the present case the transfer was made 
before 1923 and since the transfer the 
transferees have been in possession and 
are indeed in possession to this very day, 
He has argued that as a result of s. 26N 
or, perhaps to be more accurate, the 


latest amendment to this Act, we are bound 


to assume that the landlord consented to 
this transfer and, therefore, the transferee 
cannot now be ejected -as he has been. 
in possession ever ‘since the date of the 
transfer, l l 

This view finds support in recent Bench 
decisions of tbis Court. In Thakur Rai V; 
Issardyal Parshad :3', it was held- that 
8,26 N of the Bihar Tenancy Act was re- 
trospective and therefore the interest of a 
transferee of a non-transferable holding was 
not affected by the sale in execution of a 
decree for rent against the recorded ten- 
ants only. In that case there was a transfer 
in favour of the plaintiff of a part of a non- 
transferable holding in the -year 1913. In 
1931, the . landlord filed a suit against 
the. recorded tenants but did not make the 
transferes a party. He obtained-a rent 
decree, and in execution of that decree he 
purchased the holding on June 17,1932. It 


appears that the present, plaintif. was some-. 


how ejected, and on December 71, 1933.-he 
brought a suit for recovery of possessicn. 
This Court held that the transfer to the 
plaintiff had to be regarded as a transfer 


- made with the consent of the owner, and,. 


T 


therefore, a good transfer. That being so, 
a.rent suit brought against other persons 
could not possibly affect his title, and his 
tiile wasin no way prejudiced by a sale 
in execution of tha rent decree. It is to 
be observed that in this case the transferee 
was actually out of possession, yet the 


(3) 17 Pat. 333; 179 Ind. Oas, 104; A I R 1938 Pat. 
559; 5 BR 176; 11 È P 327, 


Court held that he had a good title by 
reason of the transfer and, therefore, was 
entitled to possession. In the case before: 
the Court at the present moment the trans- 
feree is in possession and has been from the 
date of transfer. 

A similar view was taken by this Oourt 
in the case of Muhammad Shafait v, 
Nathali Ram (4), In that case a landlord 
in execution of a money decree against some. 
of the tenants purchased an occupancy 
holding which had been sold to the plaine’ 
tiff before 1923, and in that capacity dispose 
sed the plaintiff who sued for possession. 
The suit was dismissed by the trial Court 
but was decreed by the lower Appellate 
Court and during the pendency of -the 
appeal to the High Court the Bihar Tes-. 
ancy Amendment Act, 1934, came into force. 
It was held that although the plaintiff had 
no title at the date of the suit nevertheless. 
when the new Act came into force his. 
title became complete and he could geta 
decree for possession. Here again the Oourt 
had to consider the effect. of s. 26N of the’ 
Bibar Tenancy Act. When the plaintiff in’ 
that case was dispossessed, he had 
no title, but the moment the Bihar 
Tenancy (Amendment) Act of 1934 came, 
into force the transfer to him had 
to be deemed as a transfer with the consent. 
of the landlord. I: had, therefore, to be 
regarded as a good transfer, and accordingly. 
he was.entitled to maintain his suit for pos- 
session. The effect of this section was also, 
considered in the case of Mis; G. B. Solano 
v. Umeshwari Koer (5). The facts of .that, 
case are somewhat differeat from the facts 
of the present case; but the case is im- 
portant, because the learned Judges took 
the same view of the effect of s, 26N of the 
Bihar Tenancy Act as the learned Judges 
had taken in the earlier cases. 

In my view the cases of this Court to 


. which I have referred must be followed. ` 


Though the transfers in the present case 
conferred no title upon the transferees at. 


the date of the transfers, the effect of the - 


amendments tə which I have made reference 


is to give the transferee a good title. We . 
‘must now regard ‘the transfers as if they 


were made with the consent of the lande 
lord, If they were made with the consent 


of the landlord. then the interest in the © 
occupancy holding passed tothe contesting ~ 


defendants, It has been argued by Dr, 


(4) 18 PL T 345; 169 Ind, Oas, 1000; A IR 1937 
Pat. 387; 10 R P62; 3 B R644, 


$) 18 P L T 700; 171 Ind. Gas. 308; A IR 1937 Pat, 


508, 10 R P 196;4 B R 12; 16 Pat, 500, 


1— 


ama imeenea 


630 
before Mr. Justice Rowland in second 
appeal, and he held that the suit was 
barred by limitation, He, however, was 
of opinion that the transferees could not 
claim the protection of 26N of the Bihar 
Tenancy Actas they could not pray in sid 
that, section to revive rights which had 
already been extinguished, In the result 
` he upheld the decision of the Court below 
though on. different grounds and dismissed 
the appeal. 
- Before Mr. Justice Rowland it does not 
seem to have been sericusly contended 
that the. contesting defendants bad a good 
defence under s. 26N of the Bihar Tenancy 
Act: :The-learned Judge observes :— 

“In second appeal by the plaintiff it is contended 
that the statute has not been correctly applied 
by the Subordinate Judge. It cannot operate to 
revive in favour of defendants first party a title 
which had been extinguished before the amendment 
of ‘the Beng. Ten. Act -came into force. We 
have to see, it- is said, what was the effect of 
the decree and the auction purchase at the time 
when they took place and if by then title once 
passed the statute would not divest the title sgo 
vested. This argument orpine to me to have force. 


In fact, Mr. B. M. Mullick for the respondents had 
nothing to urge against it.” 

Before us, however, it has been strenuously 
argued by Mr. Mabahir Prasad on behalf 
of the respondents that his clients were 
protected by s. 26N of the Bibar Tenancy 
Act and that they cannot be ejected. 

In my view the respondents’ contention 
is well founded. At the time when this 
litigation took place the law relating to 
the matter was contained in s. 26N of the 
Bihar Tenancy Act. That section was in 
these terms :—- 

“Every. person claiming an interest as landlord 
in any holding or portion thereof shall be deemed 
to have given his consent to every transfer of 
such holding or portion by sale, exchange, gift or 
will made before the first day of January 1923, 
and, in the.case of the transfer of a portion of 
a holding, to have accepted the distribution of the 
rent of the holding as stated in the instrument 
of transfer, or if there is no such inatrument, 


bs settled between the transferor and the trans- 
erco.” 


This section has now been replaced as 
a result of amendments made by the Bihar 
Tenancy (Amendment) Act, 1938. The 
amended section. is now s. 26B of the Bikhar 
Tenancy Act and there is a proviso toit in 
these terms:— 

“Provided that if the transfer was made before 
the first day of January, 1923, it shall be binding 
on the landlord, and no notice shell be necessary 


and no landlord's registration fee shall be 
payable.” - i 


The transfer in question in this case 
was made in the year 1912, and by reason 
of s. 26N of the Bihar Tenancy Act and the 
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proviso to the present s. 26B of the Bihar 
Tenancy Act, we must assume that the 
transfer was made withthe consent of the 
landlord. The effect of s, 26N of the Bihar 
Tenancy Act has been considered by their 
Lordships of the Privy Council in the case 
of K. C. Mukerjee v. Ramratan Koer (1) 
where it was held that s. 26N of the 
Bihar Tenancy Act, 1885, as amended by the 
Bihar Tenancy Amendment Act of 1934, is 
expressed and intended to have retrospective 
action. As there was no saving clause, it 
is applicable to pending suits. In that 
case a suit was brought on June 30, 1927, 
against a transferee on the footing that 
she had taken a transfer of a ncn-transfere 
able occupancy holding in tke village by 
a deed dated September 28, 1916. The 
case made against her was that the transfer 
of the holding attracted certain principles 
of the law laid down in the well-known 
case of Dayamayt v. Ananda Mohan Roy 
Chowdhury (2) and the landlord was 
entitled to re-enter upon the holding as 
upon an abandonment by the tenant, The 
Subordinate Judge accepted the plaintifi’s 
case and passed a decree ejecting the 
transferee. On appeal to this Court the 
learned Judges were of opinion that since 
the date of the deed in question the 
Plaintiff or his predecessors had recognized 
tha right of the transferee and could nst 
now impugn tbe transfer. Whilst the 
appeal was pending before their Lordships 
of the Privy Council, the Bihar Tenancy 
(Amendment) Act of 1934 was passed which 
added s. 26N to the Bihar Tenancy Act. 
Their Lordships applied this amendment to 
the facts of the case and held that the 
landlord must be deemed to have ecn- 
sented to the transfer which was made 
before January 1, 1923, and, therefore, 
the transfer had to be regarded as a good 
transfer, and, therefore, tre plaintiff had 
no right to eject the transferee. At p. 271° 
Sir George Rankin, who delivered the 
judgment of the Board, made the following 
observations :— 

“In these circumstances it appears to their Lord- 
ships that unless some saving can be implied as 
regards occupancy holdings which at the date of 
the commencement of the Act are in question in 
a pending suit, s. 26N must be applied to the 
present case and the plaintifi’s appeal must fail 

(1) 15 Pat. 268; 160 Ind. Cas. 105 (2); A IR 1936 
P O49; 1936 O L R69; 1986 ALR 101;8 RPO 
142; 400 W N 263; 17 PL T 25; (1938) M W N 
35; 2 B R 225; 70 M L J 105; 62 O L 3 419,43 L 
W 336; 63 IA 47 (PO 


J 
(2) 42 O 172; 27 Ind. Oas. 61; 180 W N3971; 20 
O L J 52; AIR 1915 Cal. 242. 
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his client he would ask that the order 
should be suspended in its operation till he 
had time to move a competent Civil Court 
and obtain an order therefrom. Be that 
however as it may, we are of opinion that 
the order of the learned Magistrate holding 
that Sayed Mahmoodshah was entitled to 
possession of the disputed property and that 
the Receiver should hand over possession of 
the dargah to him ‘after one month from 
the date of the order was illegal in view of 
the clear provisions of s. 145, Oriminal 
P.O. and in view of the Magistrate’s own 
finding that at the time of the order under 
S. 145, cl. (1) the dargah was in the posses» 
sion of Rahimalishah the applicant. ‘We 
accordingly reverse the order of the learned 


- Magistrate and direct that the applicant be 


ment) Act, 1938, that 


put in possession of the dargah and declare 
him to be entitled to the possession thereof 
until evicted therefrom in the due course of 
law and forbid all disturbance of such pos- 
session until such eviction. ` | 

8. = Order reversed. 
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Where a transfer ofja non-transferable holding 
was made in 1912 and since then the transferee has 
been in possession, it must be assumed by reason of 
the proviso to s:'26-B ofthe Bihar Tenancy (Amend- 
the transfer was made with 
the ,landlord's consent. In such a case the trans- 
ferese cannot be ejected. The interest of such a 
trausferee is not affected. by the sale in execution of 
a' decree for rent’against the recorded tenant only. 
160 Ind. Cas, 105 (2) (1); 179 Ind ` Oas. 104 (3), 169 
Ind. Oas..1000 (4) and 171 Ind. ‘Cas! "306 (5), © relied 
on, 27 Ind, Oas. 61 (2), referred to: oe 
‘L, P. A. from a judgment of Mr, 


Justice Rowland, dated-November 1, 1938. 
«Dr. D. N. Mitter and Mr. K, Sahai, for 
the:A ppellant, en | 
- Messrs. Mahabir Prasad, Chaudhuri 
Mathura Prasad, Ramnandan Prasad and 
M. Rahman, forithe Respondents. ` 


* } : i 
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tinuous possession for a m 
twenty years. In the year 1930.the land- 


-huilt thereon. ae 
T suit was.contested’ by defendants 
Nos.‘ 1 and 2 and défendant ‘No, °15, * Two 
grounds ‘were taken in defence. {In the 
first place, it. was -alleged ;that the -,con» 
testing -defendants who were.transferees or 
represented the transferees of the original 
tenants, were entitled to the protection 
given by s. 26N of the Bihar Tenancy ‘Act 
and, therefore, they could not- be ejected. 
Secondly, it was pleaded that the sult was 
barred by limitation. 
The eee Mansif held that the guit 
was" barred by limitation; Bbuton appeal 
he lower Appellate Oonrt came tothe, con- 
clusion .that there.was no bar-ofcdimitation, 
but it held that the transfer to the con- 
testing defendants .by the original tenants 
was a good transfer and that they could 
not now be ejected. The matter came 
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brother Muhammadalisheh and he was in 
possession of it. The applicant made no 
reference to Sayed Mahmoodshah, the ope 
ponent, and obviously intended to convey 
that be was in possession in his own right, 
The learned Magistrate, as appears from 
his order, found that at the time of the com- 
plaint: under s. 145, Oriminal P, O., the 
dargah was in tke possession of Rahimali- 
shah, the applicant, and that the-opponent, 
Sayed’ Mahmoodshah, claimed asa descen- 
dant of Sayed Abdullah Shah to be the 
sajjadahnishin of the dargah and alleged 


that Rahimalishah was a mujawar appoint- 


ed by him, . 


a.sNOW. in amatter under 8. 145, Criminal 
P. 0.; the procedure to be adopted and the 


manner in which the proceedings are to bè 


disposed of are clearly set out in the sec- 
tion itself. Under cl. (1) when thé Magis- 
trate assumes jurisdiction he is to require 
the. parties concerned to put in written 
statements of their respective claims ‘as 
respects the fact of actual possession of the 
subject of dispute.” Under cel. (4) the 
Magistrate shall then, without reference to 
the merits of the claims of any of such 
parties toa right to possess the subject of 
dispute, peruse the statements put in, hear 
the parties, receive their evidence, take such 
further evidence as he thinks necessary, . 
“and if possible decide whether any and which of 
the parties was at the date of the order _ before- 
mentioned in such possession of the said subject.” 


It is clear from these provisions of s. 145 
that what the Magistrate is concerned with 
in’ proceedings ‘relating to disputesas to 
immovable property under Chap, XII, Cri” 
minal P.O;, is wot the right to possess the 
subject-matter of dispute but- the actual 
possession thereof at’ the'date of the order 
under cl. (1),'6, 145. The expression ‘actual 
poésession’ is plain and unambiguous and 
has‘no referénce to any right to possess:’ In 


Agni: Kumar: Das v, Mantazaddin-(1); a 


Ful) Bénch' of'the Calcutta High Court held. 
that’ the words’ actual possession’ in sub- 
s.'{1) of s: 144; Criminal P, O., méan actual 
physical posseesion, even though wrongful, 
e. gy that~of a recent trespasser in actual 
possession atthe time of the proceedings 
under s, 145, Our attention: was invited 
by the learned Advocate for the opponent to 
the case in Nritta Gopal Singh v. Chandi 
Charan Singh (2); in which a Bench of the 
Calcutta High Court held that the possession 
of “an agent or servant which is permissive: 

(1)'56 0290; 113" Ind. Oas., 181; AI R 1928 Cal: 


610; 30 Or, L J ‘69; 32 O -W*N’1173; 48 C L J 193° 


(F B). te E eee 7 Ta 
(2) 10 O W N 1088; 4 Or. L J 215. 
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cannot give a party to a proceeding a locus 
standi as against his principal or master, It 
was contended that in the present case the 
possession of the applicant was that of a 
servant of the opponent. The applicant had 
therefore no locus standi as against his 
master, the opponent in these proceedings. 
The decision however is not applicable in 
the circumstances of this case; for, whereas 
in the case decided by the Oalcutta High 
Court it was admitted that Chandi Charan 
Singh one of the shebaits, was acting with 
the permission of the other shebaits, in the 
case before us the applicant repudiates alF 
connection with the opponent. No evidence 
one way or the other was recoreded, 

Now, the learned Magistrate having found 
that at the time of the complaint the 
dargah was in the actual possession of 
Rahimalishah the applicant, he had, under 
cl, (6) of s. 145, to issue an order declaring 
Rahimalishah, to be entitled to possession 
thereof until evicted therefrom in due 
course of law, and forbidding all disturbance 
of such possession until such evicticn, And 
we have no doubt that the learned Magis- 
trate would have made such an crder had it 
not been for the fact that he appears to 
have been influenced and in part misled by 
certain statements and admissions made 
before him in these proceedings by the 
learned Advocate who appeared for the 
applicant. .This is apparent from the order 
under revision. The learned Magistrate 
states -: 

“At the hearing ofthe matter Mr, Aslam, Oounsel 
for party No, 2,' fairly concedes that in view of the 
City Survéy Extract produced by party No. 1 he 
cannot press‘the cléim of his client in the Oriminal 
Court.” 

And again; l 

“Mr, Aslam for party No, 2 assures me that he 
will move the competent Civil Court to assert his 
own position and hencé he’ requests that tho 
Receiver appointed by this Court may be directed not 
to hand over possession to party No. 1 before expiry 
of one month from to-day.” 

The learned Advocate for the applicant 
(the applicant being party No. 2 in the Ma- 
gistrate’s Court) informs us that Mr, Aslam 6 
statements and admissions have been ene- 
tirely misunderstood by the learned Magis- 
trate and that all Mr. Aslam intended to 
convey to the learned Magistrate was that 
so far asthe right to possess is concerned 
he conceded that Sayed Mahmocdsheh had 
a prima facie rightin view of the Oity 
Survey Extract produced by him; and that 
when Mr. Aslam stated that he wanted 
time te move a competent Civil Court whas 
he intended to convey to the Magistrate 


was that if the order was going to be against, 
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that on a claim to recover Rs. 5,250 as 
arrears of maintenance he got a decree for 
Rs, 4,800 with future interest at 6 per cent 
per annum and there is no indication 
whatever of aclaim for past interest), this 
claim should be disallowed. He further 
refers to the case of Saraswati Kuer 
(Bahuria) v. Sheoratan Kuer (PBahuria) 
(A. I. R. 1934 Patna, 99) (6) in which it was 
held that 

“a widow is not entitled to claim interest onthe 
gum which she claims as maintenance under the 
géneral Hindu Law. She is, however, entitled to 
interest from the date of the suit until the date of 

ayment at 6 per cent. per annum.” 
- The lower Court had decided this ques- 
tion on tke view that the claimant was 
entitled to interest by way of damages and 
relied on Narendra Chandra Lahiri v. 
Nalini Sundari. Debi (25 Ind. Cas. 939) (1) 
in which the plaintiff was held entitled to get 
interest by way of damages because she 
had been wrongfully kept out of her dues 
by the defendant. Learned Counsel for 
the respondent has preferred to rely on 
ths Interest Act of 1839, and we think 
that he was entitled to d>so The claim 
in the present case is for a certain sum 
payable at a certain time, that is a months 
ly allowance of guzara impliedly payable 
at some time in every month for that 
month. Section 1 (the only section in the 
Act) of Act No. XXXII of 1:39, the Interest 
Act, provides as follows: 

“It is hereby enacted that, upon all such debts or 
sums certain payable at a certain time orotherwise 
the Court before which sach debts or sums may be 
recovered may, if it shall think fit, allow interest 
to the creditor at a rate not exceeding the current, 
rate of interest from the time when such debts or 
sums certain were payable, if such debts or sums 
be payable by virtue of some written instrument at 
a certain time,” 

Ia our opinion a monthly maintenance 
or allowance made payable under a compro- 
mise in a suit comes within the scope of 
this provision and it was competent to 
rthe lower Court to allow interest at the 

current rate up to the date of suit. The 
rate which has been allowed as the current 
rate by the lower Court is Rs. 6 per cent. 
per annum which, as the rate which is 
generally allowed for pendente lite and 
‘future interest, cannot be said to be in 
any way unreasonable, 

On this view there is no force in the 
present appeal which accordingly fails and 
is dismissed with costs. 


D. Appeal dismissed. 
(6) A IR 1934 Pat, 99. 
pr ai 
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(1)—“'Actual possession” has no reference to any right — 


to possess. 

What the Magistrate is concerned with in pro- 
ceedings relating to disputes asto immovable pro- 
perty under Chap. XII, Oriminal P. O., is not the 
right to possess the subject-matter of dispute but the 
actual possession thereof at the date of the order 
under cl. (1), s. 145. The expression ‘actual posses- 
sion’ is plain and unambiguous and has no reference 
to any right to possess. 113 Ind. Oas. 181 (1), relied 
on.. Nritta Gopal Singh v. Chandi Charan Singh (2) 
distinguished. ; 


Or, R. App. : 
Third Additional City Magistrate, Karachi, 
dated April 20, 1939. . a 

Mr, W. B. L. Vellant, for the Applicant, 


Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown, , 


to revise an order of- the’ 


Lobo, J.—This is an application in revie* 
sion against an order of the Third Addis. 
tional Oity Magistrate, Karachi, in certain - 


roceedings before him under s. 145 Gris. 
minel P: O, relating to a “dargah called 


‘Sayed Abdullah Shah Dargah’ situated near | 


Olifton in Karachi. In compliance with an 


order wader cl, (1) of s. 145 the applicant - 


Rahimalishah and the opponent Sayed 
Mahmoodshah filed written statements. The 
opponent contended that he was the custo- 


dian and sajjadahnishin of the dargah; - 


that as such custodian and sajjadahnishin 
it was his right to appoint mujawars of the 
dargah, that he had appointed several mu- 
jawars in succession, 
the applicant 


t a 
Sassi himself to be the person in sole 


charge of the dargah and its property and 


income. 
ment conte 


the last of these being - 
Rahimalishah. He contended : 
Rabimalishah had recently openly . 


The applicant in his written state- , 
nad that the dargah.of Sayed . 


Abdullah Shah had been for about sixty . 


in the possession of one Murshid 
Syed Ali Bhah; on his demise in 1920 his 
eldest spiritual son Karamalishah an elder 
brother of the applicant was appointed 
mutawalli; thereafter two other brothers of 
his, Abdulla. Sain and Muhammadali Shah, 
were appointed mutwallis. He himself Had. 


been given ch 


—_ 


arge of the shrine by his « 
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limitation. Had he, as he might have done, 
put the claimant to proof of the amount of 
arrears still outstanding, the case might 
have presented itself in a quite different 
form. The evidence on the record proves 
that a whole series of payments were made 
to the claimant on account during the years 
1932 and 1933. By Ex. A-7, Ex. A-6, Ex. 11 
and the depcsition of Dwarka Prasad prov- 
ing entries in accounts it is established 
that the following payments were made to 
Brijendra Bahadur Singh, all of them on 
account 


Rs. 
March 16, 1932, ‘ge 100 
May 11, 1932 b 200 
October 9, 1932 25 
November 16, 1932 its 300 
December 20, 1932 se 300 and 
April 30, 1933 f 8600 


The last four entries all appear as pay- 
ments alal- hisab and they all find a place 
under head 11 4 described as peshgi or 
advance account, Brijendra Bahadur Singh 
went into the witness box and he proved by 
his own statement that the guzara for March 
to November, 1931, was. still in arrears. 
In examination-in-chief. he stated that he 
received scmething towards the arrears of 
his maintenance in 1932 and 1933, but no 
question was put in cross-examination to 
suggest that this amount was a payment 
towards the arrears of March to Norem- 
ber, 1931. The learned Special Judge, in 
our opinion, has rightly held that the entries 
in regard to these payments and the word- 
ing of the cheques contain a clear 
acknowledgment that at the date of. that 
payment there were arrears outstanding, 
that is they did not at any rate amount to 
afull settlement of the account, but were 
merely payments towards ‘that account, 
. On behalf of the appellant it has been 
argued that such an acknowledgment as 
is found in these papers only amounts 
to an acknowledgment of the existence of 
a liability to the extent of the amount 
actually paid, cf. Ram Prasad v. Binaek- 
Shukul (A. I. R. 1933, All, 453) (4) the” 
second headenote on p, 454. We think that 
the acknowledgment which is found in 
these entries that payments are made 
alal hisab goes further than this and 
comes rather within the scope of suchan 
acknowledgment as is mentioned in Maniram 
Seth v. Seth Rup Chand (1. L. R. 33 Oal., 
ari a Waen oe held by their Lorda 
KE E h 
R501; 100 W N- 87a; 16 M L F 300, LT 
399; 3 ALI 525; 2NLRIOPRPC. o; 
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ships of the Privy Counci! that 
“an acknowledgment of liability should the 
balance turn out tọ be against the person making 
y is n sufficient acknowledgment under s, 19 of the 
im. Act.” ; 


The acknowledgment found in this case 
is a general and unconditional acknowledge 
ment, and it would cover any arrears existe 
ing within three years of thedate at which 
that acknowledgment was made. The 
learned Government Advocate sought. to 
rely on tke words “in advance’ which find 
& place in the cheque, Ex. A-6, dated 
May 11, 1932, and contended that this 
indicated that the guzara had been paid. 
up to the end of April, 1932. On the 
other hand this very document bore a 
receipt by the claimant in which it was 
stated that Rs. 200 only was received toe 
wards the guzara arrears. In these cire 
cumstances it could not be said that 
acceptance of this cheque amounted to 
an admission that this was an advance 
payment towards the guzara of May, 1932. 
Learned Oounsel fcr the respondent has 
referred to Ohitaley’s Judian Lim. Act, 
1938 Edition at p. 658 where he says: 

“Thus where a person admits the existence of 
open and unsettled accounts between himself and 
others, there is impliedly an admission of liability 
coupled with a qualification of such admission by 
the condition that the balance is found on investiga- 
tion to be against the person making the admission. 
Such an admission is sufficient for the purposes of 
this section provided that the balance, is found to 
be against the person making the admission.” 

(In the present case the balance is 
proved hy the evidence of the claimant and 
its existence is not denied in the written 
Statement). Reference has also been made 
to a passage on p. 666 which runs as 
follows : l 

“Thus, an acknowledgment of a debt need not 
specify any precise sum as due.” 

In our opinion the Jearned Special Judge 
has rightly held that Ex. li (and ine 
deed the same might have been said about 
several other exhibits) serves as an acknove 
ledgment under s. 19 of the Indian Lim. 
Act and thus saves limitation so far as the 
claim from March 1931, till November, 1831 
is concerned. 

The second question which has been 
argued before us is in regard tothe deci- 
sion on issue No. l in regard to interest. 
The learned Gov: Advocate for the appel- 
lant contends thatin view of the fact that 
there has been no demand and refusal in 
the present case so far as appears On the 
record and since in the past no interest has 
been demanded or paid (vide for example 
Ex, 6 the decree obtained by the present 


. Tespondent in a former case which shows 


a 
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nothing to show whether at any time and, 


if'so,, when any final settlement öf account . 


was’ arrived at. On the Court. of Wards 
taking over tte estate again on May 12, 
1934, Brijendra Bahadur Singh filed an 
application under s. 17 of the Oourt of 
- Wards Act om November «9; 1934, claiming 
atrears of guzara from March 1, 1931. To 


this the Court of Wards after some time. 


replied. on November 70, 1935, admitting. 
the claim for three years’ maintenance 
for the period ending on November 29, 1934, 


but‘stating thatthe claim for the period . 


af: nine months from March 1931, to Octo» 
ber 1931, was time-barred. They also denied 
that the claimant was entitled to any inter- 
- eston the arrears. Subsequently on an 
application having been made under the 
Encumbered Estates Act, Thakur Brijendra 
Babadur Singh on. March- 3, 1936, filed a 
claim for Rs. 13,200 on account of arrears 
of guzara from March 1931 to October 1934, 
with interest atthe rate of 12 per cent. 
per annum on the arrears and future intere 


est at 3/8 per cent. per annum till the date: 


of realization. He also made other claims 
which do not arise in tis. appeal. This 
sim was' contested’ by the Deputy Com- 
` piissioner in a written statemént filed on 


November 14, 1935, in which it was stated . 
that-out of Rs, 13,200 Re, 10,500 had been - 
admitted tö bë dus and had béeii allowed.. 
by thé Oourt of Wards under s, 19” of the’ 
Oourt of Wards Act, but that against that 


amount asumof Rs. 4,009-4-4 was to be 
set-off under the attachment of three decs 
rees which had been obtained by the estate 
against the claimant. As regards the claim 
for Rs. 2,700, nine months’ 
March-to November, 1931, the effect that 
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guzara from . 
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as it should have been asithe estate’ was 


presumably entitled. to put the claimant to - 
proof of the fact thatthe amount claimed -` 


for the period from March to November - 
This the estate : 


1931, was still outstanding, 


failed todo: It by implication admitted the - 


amount to'be outstanding and merely plead- 


— 


ed that the claim for that amount was bar- 


red by limitation: 


The learned Special Judge on the plead- 


ings framed six issues; of which only issues 


Nos, 1 and 2 are still for decision inthe pie- - 


sent appeal, They are : 
“(1) Is the claimant entitled to any interest on 

the arrears of maintenance; if so, at what rafe?. 
(2) Isthe claimant entitled to any mainténance 

from March 1931, till November 1931?” 23 
Is ‘this claim within limitation ? -. - 


The learned Special Judge’ took : igue 


No. 2 first. He held that the case was gov- . 


erned by Art. 115 of the Indian Lim. Act. 


He accepted the contention that the paye _ 
mient of money alal hisab amounted to an 


acknowledgment and saved limitation so 
far as the claim from March 1931, to 
November, 1931, was concetned, and he 
accordingly decreed the claim for that 
period as well as for the period from De- 
camber, 1931, to the date of suit which was 
admitted to be due. On issue No. 1 in re- 


I“ 


gard to interest he held, relying on the cases ^ 
of Narendra Chandra Lahiri y, Nalini Sun- ' 


dari Debi (26 Ind. Oas., 939), (1), Parshadt 


Lal v. Brij Mohan Lal, (L. L. R, 11 Lucke ' 
now, 575 at p. 582) (2) and Bhrigu Datt v.: 


Gaya Prasad, (10 0. W. N. 1271) (3), that: 


the claimant was entitled to interest by - 


It may be noted that in - 
deciding this issue he stated incorrectly - 
that the claimant had ‘claimed interest: by < 
way.of damages, The claimant had in fact- 


merely claimed interest without - alleging - 
that he sought it as damages or otherwise. ° 

Inthis appeal itis once more contended~: 
that the use of the phrase alal hisab doos - 
not constitute acknowledgment so as to’ 
bring the claim for the period from March, © 
1931, to November, 1931, within limitation, ` 
The position is certainly very peculiar’ and ~ 
gives rise to some suspicion, but the mate ' 
ter has to be decided in the light of the - 
pleadings, and the position in regard to the: 
plea dingsis that the plaintiff by implica- 
tion admitted that this amount was due, © 
but merely pleaded that it was barred by ` 


this amount might have been due was:not: 
defiied but it was pleaded that the claim 
was time-barred, and it was said that the’ 
payment relied on by theclaimant to bring: 
- the claim -within limitation was denied, 
and: even if proved, did not save limitation. 
The claimant had alleged that no question: 
of limitation srose because a part payment 
had been madein April, 1933, of which 
aii entry was to be’ found: in the estate 
papers. There is no doubt that the Court 
ofi:Wards was'in a difficult position because 
although it had taken over the manage» 
ment of the estate in May, 1934,it was not 
in. possession of the estate papers: of the. 
time aes which the eae had been a) 26 ma a ae ao R or = ao. 
under the management and control of the _ (2) 11 Luck, 575, (984); eee 
taliqiar Thakur J ai Indra Bahadur Singh WN 817; 1935 OL BS, 91E O A0 Ate 120 


3 


S yyy) a ' - §23 j z AS ‘ a 
“himself. Even then it seems to us that the ONY. 101.0. WN 1271; :146-Ind, Oas+751; 6-R O 176; - 
defence put-forward was: not as complete- ee 
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interest to interpret the section so ag 
to ‘give relief to the defendants in res- 
pect of the interest which they would other- 
wise be liable to pay. I am, tkerefore, of 
the opinion thatthe plaintiffs are entitled 
to have a decree for the principal sum of 
Rs. 12,500 and a total interest Ks. 12,500 
up to April 26, 1928, when the suit was filed, 
plus pendente lite and future interest as 
ordered by the High Court. 


S. Varadachariar, J.—I wish to adda 
few words with reference to the contention 
urged by the learned Couasel, for the res- 
pondents on the application of s.7 of the 
Bihar Act of 1939 to the circumstances of 
this case. That section limits the interest 
claimable up to the date of the plaint to the 
“amount of loan mentioned in the docu- 
ment.” As Rs. 1,00,000 is the amount.men- 
tioned in the mortgage bond in the present 
case, the learned Counsel argued that the 
plaintiffs were entitled to claim full interest 
‘as per terms of the bond, so long as it did 
mot exceed..Rs. 1,00,000, I am unable to 
accede .to this contention. On the plain- 
tiffa' .own showing, the liability of the ap- 
pellants tothe plaintiffs was only to the 
extent of one-sixth of the total liability and 
the total amount of the loan has for. the 
purposes: of this suit been found.to be only 
„Rs. 75,000. ‘Though the respondents’ con- 
tention. has the ‘merit of plausibility and 
ingenuity, it seems to me that on a reasons 
‘able. interpretation of the section, the appel 
lants’ liability for. interest. up tothe date 
‘Of the institution of the suit’ must ‘be 
limited to Rs.°12,500. The appeal is to 
this extent: allowed: and’ the case will be 
Yemitted to the High Court fora revised 
decres being passed on the above footing. 
The plaintifis will be entitled. to the costs 
awarded to them by the decrees of the 
-High Oourt and the Trial Oourt. There 
will be no order as to the costs of this 
appeal. 


' Maurice Gwyer, GC. J.—I agree, 
D- Appeal dismissed. 


| QUDH CHIEF COURT 
First Civil Appeal No. 78 of 1937 
March 27, 1940 j 
Tomas, O. J. AnD YORKE, J. 
Tan DEPUTY COMMISSIONER, KHERI 
.MANAGER COURT or WARDS, MAHEWA 
| KSTATE—Psririonsk —ÅPPBLLANT 
l VETSUS 
Thakur BRIJENDRA BAHADUR SINGH 
— —OLAIMANT—— RESPONDENT : 
‘  Lamitation Act IX of 1908), s 10—Acknowledg- 
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ment—Payment of monthly allowance alal hisab-— 
Whether saves limitation—Interest Act (XXXII 
of 1839), s.1—Suzt for arrears of maintenance 
payable monthly—Interest, if can be awarded. 
Entries of payments towards guzara, followed by 
words that they are: made alal hisab i. €e, on acs 
count, amount to general’ and unconditional 
acknowledgment within the meaning of s. 19, Lim. 
Act and would cover any arrears existing within 
three years of the date at which that acknowledg- 
ment was made. Maniram Seth v. Seth Rup Chand 
(5), applied, 144 Ind. Oas. 899 (4), distinguish- 
ed, 
A monthly msintenance or allowance made pay- 
comes within 
the scope of provision of s. 1, Interest Act and it is 
competent to the Court to allow interest at the current 
rate up.to the date of suit for arrears on arrears, ofo 
the maintenance, 


F. O. A. against the order of the Special 
Judge, First Grade, Kheri, dated April 16, 
1937. : 


Mr. H. S. Gupta, for the Appellant. 
Messrs. Sita Ram and Raghunandan 


Prasad, for the Respondent. 


Judgment.—This is a first appeal by 
the Deputy Oommissioner, Xheri, as 
Manager of the Court of Wards, Mahewa 
Estate belonging to Thakur Jai Indra 
Bahadur Singn, taluqdar, from the judge 
ment of the Special Judge, Ist Grade, Kheri, 
who has ‘granted a simple money decree 


‘tothe creditor claimant respondent of this 


appeal Thakur Brijendra ‘Bahadur Singh 
for the full amount claimed. _ 
‘This appeal has arisen out of the follow- 
ing circumstances : 7 
The claimant respondent Thakur Brijen- 
dra. Bahadur Singh under the guardianship 
of his mother had instituted a suit claiming 
the whole Manewa taluga, The defendant 
to that suit was the Deputy Commissioner as 
Manager of the Mahewa estate which was 
at that time under the Oourt of Wards. (lt 
was subsequently released from the Court 
of Wards but again taken over by the 
Court of Wards on May 12, 1934). In that 


-sujt a compromise was arrived at on Sep- 


tember lə, 1917, the important condition of 
which for the purposes of this case was 
that Brijendra Bahadur Singh was to re- 
ceive a monthly guzara or maintenance 
allowance of Rs. 30U. ‘That compromise was 


‘subsequently upheld in asuitand is not 


now in dispute. During the period in which 
the estate was free the payment of the 
guzara to Brijendra Bahadur Singh was 
somewhat irregular, and it seems that 
although payments were made from time 
to time,, these payments were always made 
alal hisab, that is on account, and there is 
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“Mr. Rajeshwari Prasad, (Advocate, 


Federal Court), instructed by Mr. G, Sahay, 
Agent, for the Appellants. 


“Mr, Raghbir Singh, (Advocate, Federal 
Court) with Mr, P. P. Varma, (Advocate, 
Patna, High Court), instructed by Mr. T. K. 
Prasad, Agent, for the Respondents. 


 $,M. Sulaiman, J.—This is a mortgagors’ 
appeal -arising out of a suit brought to 
enforce a mortgege, dated January 1, 1915, 
executed by Dabindra Prasad Sakul, de- 
fendant No. 4, and Birendra Prasad Sakul, 
defendant No, 1 for Rs, i,00,000 carrying 
° interest at Re, 0-80 per cent. per mensem 
compounded every second year. The present 
plaintiffs were by inheritance entitled to 
only two sixth share in the mortgage deed, 
The rest has gone tothe defendants. The 
Oourts below have found that there was a 
legal necessity for 25,000 only which re- 
presented: an unpaid purchase money for 
properties taken by both, while Rs. 25,000 
went into the pocket of Dabindra alone. 
The plaintifs had discharged Dabindra 
Prasad and his sons from all liability and 
sued to enforce the mortgage against the 
half share of Birendra and his sons.: The 
amount claimed in the plaint was one-sixth 
of Rs. 1,00,000 plus corresponding interest. 
The Courts below have passed a decree 
for Rs. 12,500 (one-sixth of Re. 75,000) and 
interest at contract rate up to the date 


fixed for.paymient in the decree. The de- ~- 
fendant" plea'that s. 11 of the Bihar, Money- - 


lenders Act, 1938, should be applied was 
rejected by the High Court on the ground 
that the section had been held by a Full 
Bench to be void. 

Section 11 of the old Act has. now been 
replaced bys. 7 of the new Act (Act VII of 
1939), the applicability of which is govern- 
ed by our ruling in Case No. 9 of 1939 
(Surendra Prasad Narain Singh v. Sri 
Gajadhar Prasad Sahu Trust Estate*) 
decided to-day. St tuk, 
‘If the principal sum due from the de- 
fendants-appellants were taken to be 
Rs. 12,500, andif the principle of s, 7 were 
to apply and the plaintiffs are to be. given 
interest up to the date of the suit, not 
exceeding the principal sum, then the total 
amount due up to April 26, 1923, when the 
suit was brought would be Rs. 25,000 only. 
According. to the accounts as appended to 
the decree of the first suit, the amount of 
principal and interest calculated up to 
that date exceeds Re. 28,000. It is con- 


*Reported in 187 Ind. Cas. 612. . 


BIRHNDEBA PRASAD SAKUL v. SURENDEA PRASAD SAKUL (F O) 


623. 


tended on behalf of the appellants that 
this amount should be reduced to Rs. 25,000. 

The learned Advocate for the appellants, 
however, contends before us that as thè 
sum of Rs, 1,00,000 is mentioned in the 
mortgage deed, the maximum limit for the 
award of interest is that figure, and the ree 
fore the amount awarded by the Courts 
below, being well below it, cannot be reduce 
ed It seems difficult to accept this argu» 
ment when the plaintiffs themselves have 
broken the integrity of the mortgage and 
split up the liability. 

Reading s. 7 of the new Act as a whole, 
it is quite obvious that it’ deals with a 
suit brought by a money-lender (against 
the defendant whois sued) in respect of a 
loan advanced (to the défendant sued 
against) in which a decree has to be passed 
(against the defendant who is sued) the 
amount of interest allowed prior to the 
suit not exceeding the amount of the Ioan 
advanced (to the defendant sued against) or 
if the loan (due from the defendant sued 
against) is based on a -document, the 


. amount cf the loan (due from the defen: 


dant sued against) mentioned in or evi- 
denced by such a document: It could- not 
have been the intention of the Legislatura 
that if there are several executants who 
have borrowed various sums and -the cre- 
ditor sues one of them for his separate share 
only,- having already realized the balance 
from the others, then the maximum prescrib- 


‘ed for the-amount of interest-to be decreed 


against him is not toexceed the aggrégate 
of the various sums borrowed by him as 
well as all the other pro-forma defendants 
who are not really being sued; The only 
reasonable interpretation to put: on the 
section is to read it as referring to the 
claim brought -against the particular de- 
fendant who is sued, and the amount which 
is due from bim alone and is the subject- 
matter of the claim, ae = oe 
The construction sought to be put on 
the section on behalf of the plaintiffs would’ 
frustrate the object in view. In the present 
case, on the findings of the Courts below, 
the principal amount for which the- cone 
testing défendants were liable, is only 
Rs. 12,500 and no more.’ This is therefore 
the oniy amount, apart from interest, for 
which the decree can be passed against 
them. The mortgage-deed” was wholly ins 
valid in respect of Rs. 25,000 as against 
them, Jn my judgment, it will be in accord 
with the intention of the Provincial Legise 
lature as disclosed by the:various provi- 


sions .in the Act for the , reduction of 
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The trial Court-in a very elaborate judg- 
ment repelled almost all the pleas set up in 
defence and decreed the suit for the arrears 
of rent for 1341 Fasli and for ejectment, 

Both the parties appealed from the deci- 
sion of the trial Court andthe lower Appel- 
late Oourt disagreed with the findings of 
the trial Court and allowed the appeal of 
the defendant and dismissed that of the 
plaintiffs. From the decisicn of the lower 
Appellate Court the plaintiffs have filed 
these two appeals, 

The lower Appellate Court on the evi- 
dence in the case refused to give any defi- 
nite finding asto whether the land was 
held in muafi right by the defendant or 
`- not, but on.a consideration of that and other 
evidence in the case came to a definite find- 
ing of fact that the defendant had been 
holding -before the date of the suit the land 
in dispute as a tenant. “Whether any rent 
had been settled. between the -parties or the 
rent had to- be determined in‘ future is 
not quite clear fromthe judgment: of the 


lower Appellate Oourt. This finding of the 


Court gives effect to a plea in defence 
set up in para. 13 of the-written statement. 
This finding is a finding of fact and bind- 
ing upon me-in second appeal. The case, 


therefore, resolves itself intoa simple ques’ 


tion of law as to whether s. 127 of the Oudh 
Rent Act would cover also the case- of a 
person who was not a trespasser before 
the suit -was filed but was holding as a 
tenant although his rent: was undetermin- 
ed. The answer of this question is very 
simple and is furnished by the language of 
s. 127, itself, Section 127 of tha Oudh Rent 


Act, in my- opinion, cannot be resorted -to - 


for the ' purpose of securing the ejectment 
of persons whcse title “to: the land is not 
clear or who while holding with the consent 
of the, landlord are holding without any 
determination of rent between them and 
the landlord. Section 127 of the Oudh Rent 
Act, must on. its terms appiy to a person 
who was a rank trespasser before the fling 
of the suit and whom the landlord wishes 
to eject or from whom he wishes to realise 
rent. If he wishes to do any of these 
things, he has been given an option by law 
for the purpose of securing his object to 
treat him as a tenant for the purpose of that 
suit. Itis not open to the landlord to have 
recourse to 8.127, in respect of persons, 
who are not treated as tenants for the pur- 
pose of a suit under s.127, bat who were 
admittedly tenants from before although 
their rent was undetermined, If the object 
of the landlord is to have tne rent. of an 
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admitted ienant determined, there are other 
provisions in the Oudh Rent Act which 
arise for application. In my opinion, on 
the fincling of fact that the defendant was 
holding the land in suit asa tenant since 
ea the suit, the sait was not maintain- 
able. 


The result is that both the appeals fail 
and are dismissed with costs. 


De Appeals dismissed. 
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FEDERAL COURT 
Appeal from the Patna High Court 

March 18, 1940 

Mauros Gwyae, O. J. anp S. M. Suuaiman 

AND B. VABADACHABRIAR, JJ. 

BIRENDRA PRASAD SAKUL AND OTABRES 

— APPELLANTS 
VETSUS 

SURENDRA PRASAD SAKUL AND OTARRB 
—— RESPONDENTS 

Bihar Money-lendere (Regulation of Transactions) 
Act (VII of 1939), 3. 7-—-Scope—Loan advanced on 
mortgage—Oreditor suing one of ezecutanta for 
separate share having already realized balance 
from othera—Mazximum amount of interest that can 
be decreed. 

Reading s. 7 of the Bihar Money-lenders (Regn. of 
Transactions) Act as a whole, it is quite obvious 
that it deals with a suitbrought by a money-lender 
(against the defendant who is sued) in respect of a 
loan advanced (tothe defendant sued agains!) in 
which a decree has to be passed (against the de- 
fendant who is sued) the amount of interest allow- 
ed prior to the suit mot exceeding the amount of 
the loan advanced (to the defendant sued against) 
or if the loan (due from the defendant sued against) 
is based ona document, the amount of the loan (duo 
from the defendant sued against) mentioned in or 


‘evidenced by such a document. Itcould not have 


been the intention of the Legislature that if there 
&re several executants who have borrowed various 
sums and the creditor sues one of them for his 
separate share only, having already realized the 
balance from the others, then the maximum pre- 
scribed for the amount of interest to be decresd 
against him is not to exceed the aggregate of the 
various sums borrowed by him as wellas all the 
other pro forma defendants who are not really 
being sued, The only reasonable interpretation to 
put onthe section isto read it as referring to the 
claim brought against the particular defendant who 
is sued, and the amount which is due from him 
alone and is the subject-matter of the claim. It 
will be in accord with the intention of the Provin- 
cial Legislature as disclosed by the various provi- 
sions in the Act for the reduction of interest to 
interpret the section so as to give relief to the 
defendants in respect of the interest which they 
would otherwise be liable to pay. Iis7 Ind. Cas, 612, 
referred to, 

Where the total amount of loan is Rs, 75,000 but 
the liability of the defendant is only to the extent 
of one-sixth of thie liability 7 e, Rs. 12,500, the 
interest that would be allowed to the plaintiff 
against the defendant would not exceed Rs. 12,500, 


N 


`a 


| 


i 


j 
l 
i 


a 


> i 


1946 


that represent only interest. The scheme 


of the Bihar Money-lenders Acts emphasises - 


the distinction between liability in respect 
of the principal and liability in respect of the 
interest and whether a party relies on the 
words “mentioned in” ‘or on the words 
“evidenced by” atthe end of s.7 of the 
Act of 1939, the “amount of loan” must be 
determined with reference to the whole 
document and not by confinding attention 
to a particular entry. 

I am for the above reasons unable to 


accede to the respondents’ contention that - 


the sum of Re. 11,24¢-9-9 shown in Ex. I 


° (z) (a) should be taken as the starting point 


for the determination of the extent of the 
defendants’ -liability even under s. 7 of 
Bihar Act VII of 1989. The plaintiff will 
only be entitled to claim up to the date 
of the plaint the sum of Rs. 3,700 or-such 
other sum as the parties may agree or the 
High Court may on the accounts find to 
represent the principal amount due. On 


this sum the plaintiffs will be entitled to 


simple interest at 6 percent. per annum 
from the date of the plaint to the date of 
the decree to be passed. by the.High Ocurt. 
From that date, the aggregate amount due 


for principal and interest will carry interest 


at 6 percent. per annum. 


“The decrées of the High Court and of 


the trial Court are set aside except in so 


far as they relate to costs. The High Court . 


will pass a revised decree in the light of 


thé foregoing: directions. The defendants 


will remain liable for the costs. awarded - 


against them by the decree of the trial 
Court and’ the original decree of the High 
Court, There will be no order as to the 
costs of this appeal. 
‘Maurice Gwyer, C. J.—I concur, and 
only desire ‘to add a few words, Section 7 of 
the Act of 1939 isno doubt extremely obscure 
and ill-drawn; but if the Advocate:General's 
contention were correct, I should find it diffi- 
cult to understand why, in an Act plainly 
intended’ for the relief of debtors, money» 
lenders should have been presented with 
so simple a method of -circumventing it. 
T- should for this reason be unwilling to 
accept his contention, unless the language 
of the Act left me no alternative. In my 
‘opinicn that is notso. I agree that it is 
impossible’ to regard the ‘record of -trans- 
acticns which was kept by thé parties in 
the present case asa document on which 
a loan can be said to have been based 
or which éviderces and I think 
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in respect of past liability,” ought in any 
case, having regard to the manifest intent- 
of the Act, to be strictly construed. l 
I agree with the order proposed to be 
made, l l o o 
D, Order accordingly. ` 


OUDH CHIEF COURT 
Second Rent Appeal No, 7 of 193? 
March 18, 1x40, l l 
a RáDHA Kais.:na, J. l 
IBADUL GHANI KHAN AND anorage . 
—PLAINTIFF3— Å PPELLANTS ` l 
TETSUS Tag ' 
NASIRUDDIN KHAN—DB8FENDANT - 
‘RESPONDENT l 
Oudh Rent Act (XXII of 1886), a. 127—Scope and 
applicability—Person not trespasser before suit but 
holding aa tenant although rent undetermined — 
Section does not apply. an 
Section 127 of the Oudh Rent Act cannot be re- 
sorted to for the purpose of securing the ejectment 
of persons whose title to the land is not clear ‘or 
who while holding with the consent of the landlord 
are holding without any determination of rent be- 
tween them and the landlord. Section 127 of theOudh 
Rent Act does not cover the case of a person who 
was not a trespasser before the suit was filed but 
was holding as a tenant although his rent was 
undetérmined. | | a Se 
S. R A. against the order of the Dis- 
trict Judge of Sitapur, dated October 30, 
1936. $ 


Messrs. Haider Husain and Rauf Ahmad, 
for the Appellant. kas 


Mr. Naziruddin, for the Respondent. 


Judgment,— This appeal has taken much 
longer than an appeal of this nature should 
have taken, This is due to the fact that the 
defendant, or whoever represented the de- 
fendant, did not put forward in the written 
Statement the defendant's pleas as clearly 
and specifically as one would desire, Second- 
ly it has to be noticed that the judgments 
in the two Courts below have proceeded 
upon entirely different grounds. 

The suit was asimple suitfor determi- 
nation of rent for land held by the defend- 
ant under s. 127 of the Oudh Rent Act and 
consequent ejectment of the defendant. 

The defence, considering all the different 
pleas mentioned in the written statement, 
amounted to saying that the defendant had 
not taken the landor was not retaining 
possession of the land without being entit}- 
ed to it and it was not open to the plaintiffs 
to treat him as a tenant for the purposes 
of ejecting him or claiming datermination 
of rent. . 
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Ex. I (2) (a) is “the document on which the 
loan is based.” This expression is, to say the 
least, not very happy but interpreting it 
in the light. of the definition of ‘loan” in 
s. 2(f and of the scheme of the Act, it is 
not very difficult to gather the meaning 
intended. In attempting to include in the 
definition of “loan,” documents executed in 
respect of a past liability ‘ag distinguished 
from a contemporanecus advance), the 
Legislature used the expression “transaction 
on a bond.. executed in respect of a past 
liability,” “Here again, the expression 
‘transaction on a bond“ is perhaps open 
to criticism and I am not sure if the word 
“bond” in this context was intended to be 
limited to a formal deed or to dccuments of 
the kind specified in the definition of “bond” 
in the Indian Stamp Act. But I am unable 
to believe that mere debit entries cr balance 
entries in accounts ‘even though signed by 
the debtcr) could have been intended to 
be comprised . in the expression “transac 
tion on @ bond.” It seems to me at least 
necessary that the document relied on 
should have been intended to embody the 
contract between the parties and should ex 
facie show & promise or undertaking to pay 
before it can be spoken of as a “bond.” The 
Indian Law had clearly emphasized the 
distinction. between a promise to pay and 
a mere statement or acknowledge of liabi- 
lity (see the antithesis in Art. 1 of the Indian 
Stamp Act and the way that an LO. U, is 
dealt with in the illustrations to s. 4of the 
Negotiable Iustruments Act). The decision 
in Narain Das v. Miran Bakhsh (5), seéms 
to me tohave gone.too far in holding that 
book entries of balances signed by the 
defend ants would amount toa “bond” with- 
ing the meaning of Art. 67 of the Indian 
Lim. Act. The definition of “bond” in sg, 2 
(3) of that- Act clearly implies that the 
document must be one “whereby a person 
obliges himself to pay money to another.” 
I am unable to concur in the view that the 
mention of interest being payable at a 
particular rate and the possible implication 
therefrom of a-promiseto pay the princi- 
pal would suffice to bring the account-entry 
within the category of ‘‘bord” ‘cf, Obser- 
vations of the Judicial Committee in Mu- 
hammad Akbar Khan v. Attar Singh (7°, 
whére dealing with the definition of a 
“promissory. note” their Lordships atress 


(7) 171555 (568); 162 Ind. Oas. 454: 19360 L R 
301! 8 R PO 274: A I R1936 PO 171; 2 BR 588; 44 L, 
W:23; 40 O0 W N 997; (1956) M WN'660;17P LT 
513; 38.Bom.:L R 739: 63 O LJ 541;(1936) A L J 988: 
tE ET J 712; 63 ha 279; 38 P-L R 1008; 1936 ALR 
479 (PQ). 
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tbe distinction between an ordinary undere 
taking. to pay and one which has only fo 
be inferred or implied). Reading the words 
‘if the loan is based on a documsnt” in 8.7 
of the Bibar Act in the sense above indie 
cated it cannot be held that the entry I 
(2) (a) in this case isa “document on which 
the Joan is based,” because it merely says: 
Rs, 11,249-9-9 is due by me up to Asin 24, 
1336. " 

The learned Counsel for the respondents 
based an argument on the difference bete 
ween the word emploved at the end ofs.7 
of the Act of 1939 and the words occurring 
in the corresponding provision (s, 11) ofe 
the Act of 1938: if is not easy to follow that 
argument. The earlier Act affixed the 
limit at the amount of loan mentioned in 
“the document on whichthe suit is based” 
while the Act of 1939 speaks of the 
amount of loan ‘‘mentioned in or evi- 
denced by such document.” The use of 
the expression ‘‘such document” is of course 
an improvment, as this portion of the 
section is introduced by the words “if the 
loan is based on a document.” But it is not 
easy to state what distinction the Legis- 
lature had in mind when, in the later Act, 
it referred to two alternatives, by the words 

“mentioned in” and “evidenced by” res- 
pectively. In Singheswar Singh v. Madné 
Prasad Singh (®), the learned Judges of the 
High Court have endeavoured to etatea 
possible explanation, in the light of what 
was mentioned to them by the Advocate- 
General of Bihar. I do not find it necessary 
fo express sny opinion on that statement, 
because, in either alternative, the amount 
to be taken note of is the amount of 
loan and the word “loan” must be under- 
stood in the light of the definition clause 
already referred to. It must also be borne 
in mind that in both the Acts this portion 
of the section is introduced by the same 
opening words “if the loan is based on a 
document.” 

Even if it were possible to regard the 
accounts in this case as the document on 
which the lcan is based, it does not seem 
to.me possible or reasonable to confine 
our attention, as the learned Counsel for the 
respondents invited us to do, to the pare 
ticular cnitry marked Ex. I (2) (a). The 
account books must be taken asa whole 
and as the entries therein clearly show 
what items represent principal and what 
items interest, the Court must arrive at the 
"amount of the loan” by excluding the items 


(8) A TR 1940 Pat, 65; 187 Ind, Oas. 339; 6 B R 45; 
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ants had been calculated on the basis that 
Rs: 11,249-8-9 was due on October 12, 1929: 
adding a claim for compound interest at 
12 per cent, per annum with annual rests, 
the plaint, which was filed on August 20, 
1932, claimed Re. 15,713-4-6 with further 
interest. | 

Section 7 of Bibar Act VII of 1939 pro- 
vides that in respect of interest payable up 
to the date ofthe institution of the suit, 
the Court shall not pass a decree for an 
amount ; 

“which together with any amount already realised 
as interest .,..is greater than the amount of loan 
«advanced or, if the loan is based on a document, the 


amount of loan mentioned in or evidenced by such 
document,” 


With reference to the concluding words 
of the section above set out, it was urged 
on behalf of the respondent that, in the 
present case, the chitha entry, Ex. I (z) (a), 
dated October 12, 1929, which has been 
signed hy the first defendant should be re- 
garded as “the document on which the loan 
is based” and that the plaintiff was accord- 
ingly entitled to treat the sum of 
Rs. 11,249-9-9 there shown as “the amount 
of loan” within the meaning ofs.7 of the 
Act. If that contention were accepted, the 
appellant would not of course be entitled to 
any relief in this appeal, because the inter- 
est claimed between October 12, 1929, and 
the date of the institution of the suit did 
not exceed the smonnt mentioned in the 
document. It was in this connection urged 
that the chitha entry Ex. I (z) (a) should 
be held to amount to an “account stated” 
between the parties and as such to furnish 
& separate cause of action for the recovery 
of the money there shown as due. In sup- 
port of this contention the learned Counsel 
for the respondents relied on the decisions 
of the Judicial Committee in L. R. 1934 
A, O. 332, and in Firm Bishen Chand v. 
Girdhari Lal (3), and on certain observa- 
tions of the Lahore High Courtin Narain 
Das v. Miran Bakhsh (5). 

_ The authorities cited on behalf of the 
respondents themselves recognise the dis- 
tinction between cases in which a state- 
ment of account signed by the debtor may 
be intended to be only an admission of the 
correctness of the account or a mere ack- 
nowledgment of a debt and casesin which 
it may be an “account stated"in the real 
sense. [See also the antithesis recognized 
in O. XX, r, 8, of the English Supreme 
Court Rules.] | 
Whether a particular statement of account 


- (5) AI R 1925 Lah, 75;-84 Ind, Cas, 524; 5 L 408;.1 L 
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falls in the one category orin the other is 
a question to be determined with reference 
to the circumstances of each case, An exa- 
mination of the chithas, Ex, I series, in the 
present case leads me to think that the 
signed entry atthe end of each year fol- 
lowed by a corresponding entry at the com- 
mencement of the next year could only 
have been intended to serve asan admise. 
sion by the debtors of the correctness of 
the account which was maintained by the 
creditor. Excepton this hypothesis, there 
was little significance in going through this’ 
process every year. In this view,’ the last 
entry, Ex. I (z) (a), dated October 12, 1929, 
could have no greater significance than the 
corresponding entries in the chithas of the 
earlier years. It has not been suggested or 
shown that at the time when that entry was’ 
made, if was intended to be anything like 
a final closing of the accounts between the 
parties, so as to put the debtors’ liability on 
a new basis. So far as one can see, it was 
merely an accident that the accounts stop- 
ped with F. 1336, probably because the 
creditor died about the end of 19.9 or 
early in 1930 and his estate soon became the 
subject-matter of litigation (probate case 
No. 24 of 1930). The legal significance of 
aset of accounts closely resembling Ex. I 
series in the present case was considered 
by Jenkins, O. J., and Woodroffe, J; in 
Galstaun y. Hutchison (6) and the learned 
Judges held thatthe signed entriesin the 
bahi chithas would not even amount to an 
‘acknowledgment ofa “debt” within the 
meaning of Art. | of the Indian Stamp Act 
1898. It is not necessary for us to go so 
far ; but the observations of Woodroffe, J., 
in that case may be usefully referred to 
in this.connection. It may also be men- 
tioned, for what it is worth, that the Courts 
below relied on the signed entries in the 
accounts only as “‘acknowledgment”’ suffi- 
cient to save the bar of limitation [vide 
the discussion of issues Nos. 2 and 5j. If 
Ex. I (2) (a) had been regarded as an 
“account stated” in the true sense, no ques- 
tion of limitation would bave arisen at all, 
as the suit was instituted within three years 
of Ex. I (2) (a) vide Art. 64 of the Indian 
Lim. Act. ` i 
Even if it should be assuméd that Ex. I 
(2). (&) represents an “account stated” 
between the. parties, that does not seem to 
be decisive of the question uaders. 7 ‘of. 
Bihar Act VII of 1939. The. respondents 
Can press into service the concluding. words 
of the section only‘if it can’ be said ‘thay 


(© 39 Q 789; 15 Ind, Oas. 279; 16 O W N 945, 
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question was: also raised as to the extent 
of the benefit which the defendants would 
be entitled to on the true construction of 
s. 7 of the new Act, ; 
The objection to the right of the 
appellant to claim the benefit of the 


new Act in the proceedings before this: 
Court was raised not only in this appeal, 


but in three other cases which were 
heard in course of January and Feb- 
ruary this year. With a view to facili 
tate a full argument of this objection, we 
agreed: to defer pronouncing our judgment 
till allthe four appeals had been heard. 


Some aspects of this objection bave been, 


dealt with in the judgmentin case No, 13 
of 1939 and in my learned brother's judg- 
ments in this caseand in case No. 10. It 


was also urged in some’ of the cases that, 


asthe contention based on the new Act 
had not been mentioned as a ground in 
the proceedings taken in the High Court, 
even after.the new Act came into force; 
the appellant ought not to be permitted to 
raise it here. This srgument ignores the 
provision of s. 205 of the Constitution Act. 
The certificate was granted by the High 
Court when the Act of 1938 was in force 
and there was no necessity or occasion to 
raise: before the High Court in subsequent 
proceedings the contention based on the 
new Act. Oncethe appeal is before this 
Court it is open to this Oourt to grant 
leave tothe appellant to raise particular 
grcunds of appeal. It must also be observ- 
ed thatthe contention based on the new 
Act is pot really a ground of appeal against 
the decision of the High Court, because 
the new Act was not in existence at the 
time ofthat decision. As explained in the 
judgment in Shyamakant Lal v. Rambha- 
jan Singh (1), it is this Court that takes 
cognisance of the new Act, witha view to 
do justice between the parties, as the new 
Act has been made retrospective. It was 
suggested in one or two cases that the vali- 
dity even of 5. 7ofthe new Act was open 
to challenge, but the objection was not 
pressed. : - 

The contention of the learned Counsel 
for the respondents as to the effect of the 
application of s. 7 to the case was based on 
the natureof the dealings between the 
parties and of the accounts maintained by 
the creditorin respect of the same. Tte 
transactions between the p:rties, so far as 
they are relevant to the present case, began, 
in September 1911, with a purchase of 
immovable property by one Ishwardhari 
Singh, the undivided uncle of the appel 


SURENDRA PRASAD V. GAJADHAR PRASAD (F O) 


187.10 
lant, from the plaintiff's predecessor-ine 
title. Outof the sale price of Rs. 2,900, 


Rs. 1,900 was paid in cash and for the 
balance of Rs. 1,000 an account was opened 
in the plaintiff's books (Ex. I series). Two 
days later, there was an advance of Rs, 115; 
and there were a few advances during 
F, 1319. In F. 1320, a sum of Rs. 2000 
due under two hundies drawn by Ishwar- 
dhari Singh in favour of the same creditor 
was brought into the same account. In 
F. 1320 the account was signed not only 
hy Ishwardharj Singh, but also by two of 
his undivided younger brothers, one of 
whom was the father of the second defend- 
ant. From this date, the interest payable 
on the account was, by agreement between 
the parties, increased from fourteen annas 
to one rupee per cent. per mensem, The 
accounte continued up to October 12, 1929, 
that is,tte end of the mahajani year core 
responding to F, 1336. Thongh the only 
subsequent advance by the creditor seerns 
tobe a sum of Rs. 5 paid in cash in F. 
1334, tbe receipt side of the accounts shows 
severa) items of payments from time to 
time. The way that the account beoks were 
maintained has been described in the judge 
ment of the High Court as well as in the 
judgment just delivered by my learned 
brother. The result of the account was 
that though the total amount of ‘the loan, 
including the unpaid balance of the pure 
chase money, was only about Rs, 3,700 and 
an smount of about Rs. 4,953 had been 
paid by way of interest, the acknowledge 
menton October 12, 1929. showed that a 
sum cf Rs. 11,249-9-9 was then due from the 
defendants to the crecitor [vide entry marke 
ed Ex. I (7) (a).] It may be mentioned in 
passing that it was stated before us by 
the learned Counsel for the respondent 
that in the chitha for F. 1336, not mere- 
ly the heading but the whole of the page 
was in the handwriting of the first defende 
ant. Inthe view that we take of the case, 
nothing turns upon this circumstance, 

On the facts above stated, it was contend- 
ed on behalf of the appellant that as the 
creditor had already received towards intere 
est an amount exceeding the principal, the 
plaintiff was not, in view of s.7 of the Bihar 
Act VII of 1939, entitled to any further sum 
for interest upto the date of the institue 
tion of his suit and that the amount now 
payable by the defendants should be cal- 
culated on the footing that a sum of only 
Rs. 3,700,%.e. the principal amount, was 
due at the date of the institution of the suit. 
In the plaint, the sum due from the defend- 
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the sum of Rs 11,249-9-9 was not the 
loan advanced, but wus the principal sum 
plus interest that had accrued during 
the previous years, minus all payments 
that had been made during the past years, 
The last chitha itself separately specifies 
the amounts for one year. Of course the 
mere mention of a figure in a document 
is not always absolutely conclusive as it 
remains open tothe executants to show 
that in reality the full consideration men- 
tioned therein had not actually passed. 
Much less would the sum total noted in 
the chitha make it conclusive that the 
«whole of it was the loan. The intention of 
the Provincial Legislature in enacting 8. 7 
read with s. 2 (f), which draw a distinc- 
tion between loan and interest, appears 
to be to accept the amount of the loan 
mentioned or evidenced by a document, 
if the loan is based on sucha document 
and amounts to a transaction on a bond 
bearing interest and duly executed. But 
when a statement of account, not amounte 


- ing to a bond, itself shows that the whole 


of the amount mentioned therein is not a 
loan, but part of it is professedly interest, 
that interest cannot be accepted conclusively 
F : part of the loan within the meaning 
of s, 

The question then simply resolves itself 
into this: Can the endorsement made by 
the defendant at the bottom of the last 
chitha be regarded as “a transaction on 
a bond bearing interest executed in respect 
of past liability? ” l 

It seems that such a construction would 
be contrary to the intention -of the parties, 
The last chitha cannot, therefore, be treated 
as a bond within the scope of the defini- 
tion of “loan” in s. 2 (f). Accordingly, 
the amount entered in the last chitha 
cannot be regarded as the minimum amount 
behind which the Court cannot go and 
which it must assume to be the loan, In this 
view the first portion of the section comes 
into play and the Oourt is debarred from 
granting a decree for an interest in excess 
of the principal amount of the loan, As 
interest in excess of that amount has 
already been paid, the plaintiffs can have 
a decree for the principal amount advanced 
and no more. 

The last point urged by the appellant 
Court should re-open the 
transaction under s. 8 of the new Act. In 
the firet place this point, which was covered 
by s. 12 of the old Act, does not appear 
to have been pressed before the High Ocurti 
and without a special leave of the Federal 
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Court; as referred to in s. 205 (2) of the 
Govt. of India Act, it cannot be raised in. 
appeal. In the second place, the point 
really becomes wholly unnecessary if the 
plaintiffs are to get a decree for the 
principal amount only and not for any in- 
terest. l 
- I would accordingly allow the appeal 
and remit the case to tha High Oourt. 
with the declaration that the following 
restos be substituted for the one appealed 
rom i= 

“The appeal be allowed, th i 
Court modified and the nants nat pier 
the principal sum ‘about Rs 3,700) only and hia 
claim for past interest disallowed, with pendente 
lite interest at 6 per cent. per annum, and future 


ma on the consolidated amount at the same 
rate. 


Varadacharlar, J.—This is an appeal, 
by the first defendant, against a decree 
for money passed by the Courts below 
against the appellant and his undivided 
co-parceners. Amongst the contentions urged 
on the defendants’ behalf, before the High 
Court at Patna, there was one based upon 
B. 11 of the Bihar Money-lenders Act, 1938, 
which limited the amount of interest which 
a money-lender was entitled to claim. The 
High Oourt rejected this contention, in: 
the view that it had taken in prior cases, 
that s. 11 of the Bihar Act of 1938 was 
void. on the ground’ of repugnancy to 
existing Indian legislation, This appeal 
has been preferred to this Court, on a 
certificate, granted under s, 205 of the 
Constitution Act, to the effect that the case 
involved a substantial question of law as 
to the interpretation of that Act. 

Before us the appellant's learned Counsel 
relied upon the decision of this Court in 
Jagdish Jha v. Aman Khan (4) (case No, 6 
of 1939) and contended that, apart from 
the question of the validity of s. 11 of Bihar 
Act III of 1938, the debtora wore in any 
event entitled toclaim the benefit of gs. 7 of 
the Bihar Money-lenders (Regulation of Tran- 
sactions) Act, 1939 (VILof 1939), which had 
been passed after the decision of this cage 
in the High Court and had in substanee 
reproduced the provisions of s. li of the 
Act of 193: with retrospective effect, As 
the earlier case before this Court had. 
been heard ex parte, the learned Counsel. 
for the respondent desired, and was per- 
mitted, to urge certain contentions against 
the view taken in that case as to the 
right of a debtor in similar circumstaness 
to claim the benefit of the new Act, A 

(4) 185 Ind. Cas. 294;6 BR 194; 12 R F O16; 1940 
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accounts were adjusted an acknowledgment for the 
amount found due (including interest) was written 
out and. signed by the debtors and a chitha for 
the next mahajant year opened with its top lines 
only, written and signed by.them.” 
., For the. last. chitha (Exs. lz, and lz (a).) 
dated Asin 24; 1336, corresponding to 
October 12, 1929, which only was within 
thiée years of. thé suit, there were the 
following words: “wrote out chitha for 
1336 F's: It is correct (Sd), Surendra Narayan 
Singh.. _By my own pen.” Two stamps 
of two annas each were affixed at this 
place. . This. particular endorsement did not 
contain any express promise to pay the 
amount nor any stipulation to pay interest. 
Asnoted by the High Court, below this writ- 
ing the formal chitha was prepared by the 
plaintiff's servant in these words: ‘ehitha for 
1336 F. prepdred in favour of Babu 
Gajdhdr Prasad Sahu......interest payable 
at 1: per cent. per mensem......" Then 
followed the transactions for 1336 Fs. 
These included on the credit side the 
balance brought over from 1335 Fs, as well 
as the interest that accrued during 1336 F's 
and on the debit side four small payments. 
Then a balance was struck up to Asin 
24, 1336. F's: amounting to Rs. 11,249-9-9. 
Below this, two stamps of two annas each 
were affixed and the following endorsement 
was made: 

“Rupees. 11,249-9-9 only is due to me up to 
Asin: 24, 1336, the end of the mahajani year. (8d) 
Surendra Narayan Singh. By my own pen.” 


In the account prepared by the plaintiff's 
Munib, the rate of interest payable had 
certainly been noted; but in the endorse- 
ment signed by the debtor there was no 
‘express stipulation to pay such interest, 
‘although that also must be deemed to 
have been implied. 


-The chitha form a series of entries in 
the plaintiff's account books. In order to 
make the last portion of s. 7 applicable 
-against the defendant, the plaintiff's have 
to argue that the dccument referred to in 
the section must here mean the chitha on 
‘the last page of the defendant's account 
‘in the plaintiff's account book. As there 
were cross-entries in the plaintiff's accounts, 
and the payments made were entéred on 
the debit side-and deducted from the 
amounts-on the credit side, and then a 
‘final balance struck. Itis obvious that the 
entry at the bottom of the last chitha was 
nob a mere acknowledgment of liability 
like the endorsement at the top, but that 


it was a record of an adjustment and an ` 
“account stated: Eluira Rodrigues v. God- : 
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nicalo Hy Polito (2). It, therefore, follows 
that there was, by necessary implication, 
a promise to pay the amount due with 
interest, although with the exception of 
the words “due by me" there were no 
other words which could convey an exe 
press promise to pay. Firm Bishen Chand 
v. Girdhari Lal (3). 

The point, however, is clear that in the 
year 1929, long before the Money-lenders 
Act was in contemplation, the intention 
of the parties was simply to adjust their 
accounts showing the balance brought over 
from the previous year, the interest that 
had accrued during the year and the: 
réduction on account of the payments 
made in that year. The amount of stamp 
duty paid, though not by itself conclusive, 
also furnishes some indicaticn that it was 
not the intention of the parties to get a 
fresh bond executed with an express promise 
to pay the amount due. Under Art. 15 
of Sch. I of the Stamp Act the duty 
payable in respect of a bond is at the 
rate of Rs. 2-8 per Rs. 500 or part thereof 
for sums exceeding Rs. 1,000. The stamps 
of two annas each that were affixed to the 
chithas show that the parties contemplated 
the recording of an acknowledgment of 
liability after an adjustment of accounts, 
or of an account stated, and not the execu- 
tion of any formal bond, with an express 
promise to pay, which would have required 
a higher stamp duty. 

Thé entries at the top and the bottom 
were admittedly separated by a year’s 
interval, and the middle entries were 
certainly not simultaneous with the first, 
and need not necessarily have coincided 
in time with the latter. The entries made 
by the plaintiff's Munib in the chitha are 
in the third person and do not read like 
the recitals in a bond executed by the 


‘defendanta. On the other hand, the endorse- 
‘ment at the top andthe entry at the end 


are in the first person, which profess to 
have been made by the debtor himself. 
It is, therefore, impossible to treat the 
whole document as one bond. The transac 
tion as evidenced by the last chitha does 
not really go any further than the account 
stated. Tbe documents itself shows that 

(2) ATR1934PO 144; 151 Ind, Oas. 90; 36 P LR 


-57; 38 O W N 813:40 L W 12;110 W N 997;7 R PO 


30; 67M L J 103; 59 O LJ 494; (1934) M W N 702 


(P O). 
34 P O 147; 150 Ind. Oas. 6; 6 R PO 166; 
WN 1003; 36 Bom. L R 723; 67 M L 
961; 59 O L J 535; (1934) M W N7868; 
J 623; 56 A 376; 1934 O L R622; 1934 AL 
A 273; (1934) A O 332; 78 S J 446; 50 TLR 
J- i 


1940 


as they refer to the amount of loan (I) men- 
tioned in or (I1) evidenced by such document. 
Presumably by the expression ‘the loan 
based on adccument” is meant the loan 
which has a document for its title-deed, 
on which the suit may have to be brought 
to recoverit The words in the olds, 11, 
after the word ‘document,’ which have been 
deleted now, were “on which the suit is 
based,” Those words were likely to 
suggest that for the purposes of the total 
amount of the loan, the document which 
created a fresh cause of action for 
the suit was conclusive. That would 
-have included accounts stated and ad“ 
justments (which give rise to a fresh 
cause of action), though probably not 
acknowledgments. Presumably it was to 
remove the possiblity of such a construction 
that the Legislature has deleted those 
words. The addition of the words ‘“‘or evi- 
denced by it” does not alter the position 
in any way for the governing words that 
still remain are “if the loan is based on a 
document...... the amount of the loan.” 

- In the definition of ‘loan’ the first category 
viz., “an advance, whether of money or in 
kind, on interest” obviously excludes in- 
terest. The respondents rely on the second 
category of transactions mentioned in the 
definition. But there too the words “bearing 
interest” suggest the distinction between 
loan and interest, in spite of the fact that the 
words ‘in respect of past liability” are 
wide enough toinclude liability for past 
debt, whether principal or interest. The 
transaction has to be on a ‘bond’ executed 
in respect of past liability, The third 
category of ‘any transaction which, in sub- 
stance, is a loan” may for instance possibly 
include a promise to pay unpaid purchase 
money or promise to pay a sum of money for 
some other good consideration, but not a 
mere acknowledgment of interest due, un- 
less it also amounts to a renewal of a bond. 
In consequence of s. 2 (f) the word ‘docu- 
ment’ used in s. 7 obviously means the 
‘bond’ referred toin the definition of loan, 
as that is inseparably involved in the 
-definiticn itself, so far as past liability 
for interest is concerned. 


The term ‘bond’ has not, however, been 
defined either in the Act or in the General 
Clauses Act. Two definitions of it.are to 
be found in Indien Acts. Section 2 (3) of 
‘the Lim. Act (Act IX of 1908) defines ‘bond’ 
‘as including ; . 

- “any instrument whereby a person obliges himself 
to pay money to another, on condition that the 


obligation shall be void if a specified -act is . 


SURENDRA PRASAD V. GAJADHAR PRASAD (F O) 


615. 
performed, or is not performed, as the case 
may be:” > l 7 = 

Section ? (5) of the Indian Stamp Act 
(Act IT of 1899) defines ‘bond’ as: 


(a) any instrument whereby a person obliges 
himself to pay money to another, on condition 
that the obligation shall be void if a specified 
act is performed, or is not performed, as the case may 
be; (b) any instrument attested by a witness and not 
payable to order or bearer, whereby. a person obliges 
himself to pay money to another; and (c) any 
instrument so attested, whereby a person obliges 
himself to deliver grain or other agricultural 
produce to another.” 


It will thus be seen that the essential 
common feature of these definitions is ‘any 
rumeni whereby a person obliges him- 
self,’ s : - 

In England the word ‘bond’ is sometimes 
taken in a wider sense, but there too the 
instrument must ordinarily bind the obligor 
for the payment of a sum of money to 
tie obliges, In Mozley and Whiteley’e 
Law Dictionary, 5th Edition, 1930, p. 42, 
it is stated to mean “an instrument under 
seal, whereby a person binds himself to 
do or not to do certain things.” In 
Stroud’s Judicial Dictionary, 2nd Edition, 
p. 204, ‘bond’ is stated to mean “an 
obligation by deed,” On the other hand, 
in Wharton's Law Lexicon, 14th Edition, 
p. 137, a ‘bond’ is stated to mean “a 
written acknowledgment or binding of a 
debt under seal,” :and at p. 308, ‘deed’ is 
defined as “a formal document on paper 
or parchment duly signed, . sealed and 
delivered.” 7 l 

The definitions in the two Indian Acts l 
make it still clear that the instrument itself 
must oblige the obligor to the obligee, 
that is to say the language of the in- 
strument itself must expressly create the 
obligation. Although the word ‘bond’ had 
not been defined in the Money-lenders 
Act, it is fair to inferthat the word has 
been used in it in the sense commonly 
understood in this country in view of the 
definitions in the Indian Acts, and not in 
the wider sense so as to include accounts 
stated, adjustments or acknowledgments, 
It, therefore, seems to me that an instru- 
ment cannot be a ‘bond’ unless it con- 
tains an express obligation undertaken by 
the executants to pay or deliver goods. 
If the promise to pay is to be inferred 
by implication then the document may 
amount to acknowledgment of liability. or 
adjustment, or even account stated, bat 
would not be a bond: 

As pointed out by the High Court (p. 33 of - 


the paper book), SN 
“at the close of every makajani year when 
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which governed the rights of the parties 
on the date when the High Court decided 
the appeal, When the certificate was duly 
granted his right to appeal to the Federal 
Court on that point undoubtedly accrued. 
Thereafter under s. 205 (2)the only forum 
of appeal available to him was the Federal 
Court and his right to the Privy Oouncil, 
with or without special leave, disappeared. 
Once the door of the . Federal Court was 
opened to the appellant, it cannot be shut 
against him on the double ground that 
he can nolonger rely on the certificate 
because the old law has been replaced by 
a new one, and he cannot rely on the new 
law because to avail himself of the new 
law Le must get the certificate vacated, 
and then go tothe Privy Council. If this 
Court is not prepared to consider the old 
section, because it has been not only re- 
pealed but replaced, by a new section 
then it must consider and apply the latter, 
unless it can dispose of the appeal on 
some other shorter ground. As a special 
case, the Federal Court hasalso power to 
grant leave for taking such a ground under 
8. 205 (2) of the Govt. of India Act, and can 
also take account of the new Act suo 
motu. 

The High Oourt conceded, or at any rate 
assumed, that if the provisions of the old 
S. 11 had been applicable, the plaintiffs 
could not have got a decree for more than 
the principal amount because the total 
amount of the loan advanced had been 
about Rs, 3,700 only while the amount 
repaid by way of interest was Re. 4,953. 
The plaintiff-respondent relies on the last 
words of s. 7, viz “no Court shall ... pass a 
decree for an amount of interest...which... 
is greater than the amount cf loan advanced 
or, iftheloan is based on a document, 
the amount of the loan mentioned in, 
or evidenced by, such document.” They 
contend that the suit is based on 
chithas and, therefore, the Court cannot go 
behind the amount of the loan mentioned 
in and evidenced by the last chitha. 

The Bihar - Money-lenders Act contains 
Several definitions ‘Principal’ is defined 
in 3.2(h) as meaning in relation to a 
loan the amount actually lent to the debtor; 
whereas under s. 2 (d) ‘interest’ means 
rate of interest, including the return 
to be made over and above what was 
actually lent. Unders. (2) (f) ‘loan’ means 

(1). an advance 

- (a) whether of mone 
(b) orin kind, ©) * 
on interest made by a money-lender, | 


`Y , 
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(2) including a transaction on a bond 
bearing interest executed in respect of past 
liability, and , 

(3) any transaction which, in substance 
isa loan, with two exceptions which are 
not relevant here. 

The explanation’ makes it clear that a 
bond bearing interest executed in respect 
of goodstaken on credit constitutes a loan 
but a supply of goods on credit is not a 
loan. Thus ‘loan’ is a wider word than 
the principal amount actually lent, as it 
may be an advance in cash or kind, or 
may be a transaction on a bond bearing 
interest executed in respect of past liability 
or may be any transaction which is sube 
stantially aloan Interest that accrues 
is notan advance of money, but can bee 
come aloan if liability to pay it is under- 
taken in a ‘bond.’ 

As the same word ‘loan’ has been used in 
5. 7 it should bear the meaning given to 
it by its definition, But the definitions in 
s. 2 are themselves subject to the condition 
“Unless there is anything repugnant in 
the subject or context” The term ‘loan” 
although wider than the ierm ‘principal 
is obviously used at three places in the 
game s. 7, in contradistineticn to ‘interest’ 
used therein. Jndeed, the section itself 
uses both the words ‘loan’ and ‘interest’ in 
two different senses. When the same 
section talks of the amount of interest 
separately and aimsat reducing it, it is 
reasonable to infer that loan would not 
necessarily include the interest on it. The 
section applies to a suit brought in rese 
pect of “a loan advanced,” and the interest 
to be decreed is not to exceed the amount 
of “the loan advanced” or if “the loan” 
is "based on a doucument,” the amount 
‘mentioned in or evidenced’ by it. The 
words ins. 7 are not total amount of 
debt mentioned, but the ‘amount of the 
loan advanced or based on a document.’ 
Had the intention been to refer to the 
total amount, including principal and ine 
terest mentioned in any document’ it 
would have been simpler to use some other 
word like claim or debt. Interest would 
be included in the loan if its amount is 
entered in the document on which the loan 
is based. 

Unfortunately the expression “if the loan 
is based on a document” used in s. 7, is 
rather unhappy and liable to create an 
ambiguity. Ordinarily one speaks of a 
claim being based on a document and not a 
loan being based onit. The concluding 
words, however, make the meaning clear 


1940 
of the Govt. of India Act, snd can also take account 
of the new Act suo moto. The Federal Court can 
take cognisance of the new Act, with a view to do 
justice between the parties, as the new Act has been 
made retrospective. 182 Ind. Cas. 161 (1), relied 
on. [p. 619, col. 1} 

Meaning, scope and interpretation of s. 7 of the 
new Bihar Money-lenders Act, 1939, considered. 

The account booka must be-taken as a whole and 
where the, entires therein clearly show what 
items represent principal and what items 
interest, the Court must arrive at the “amotnt of the 
loan” within the meaning of s.7 of the Bihar Money- 
lenders Act; 1939, by excluding the items that 
represent only interest. The scheme of the Bihar 
Money-lenders Act emphasises the distinction 
between liability in respect of the principal and 
liability in respect of the interest and whether 8 
"party relies on the words “mentioned in” or on the 
words “evidence by” at the end ofs.7 ofthe Act of 
1939, the “amount of loan” must be determined with 
reference to the whole document and not by confinding 
E toa particular entry. (p.620, col. 2; p. €21; 
co 


Mr. M. H. Malik (Mavasats: Federal 
Court) with Rai Inder Behari Saran, 
(Advocate, Patna High Court) instructed 
ie Mr. T. K. Prasad, Agent, for the Appel- 
ant, 


Mr. Baldera Sahay (A. G. Bihar and 


Senior Advocate, Federal Court) with 
Messrs, Raghbir Singh and A. C. S. Chari 
(Advocate, Federal Court) instructed by 
Mr. G. Sahay, Agent for Respondent No. 1 
The other Respondents did not enter ap- 
pearance. 

Sulaiman, J.— It is submitted before us 
on behalf of the respondents that the new 
Bihar Money-lenders (Regulation of 
Transactions) Act, (Act VIL of 1939), which 
has received the assent of the Governor- 
General, cannot. be impugned on the 
ground of any repugnancy. But it is con- 
tended that this Oourt cannot, or at any 
rate should not, apply the new Act to 
this appeal, The appellant had invoked 
s. 11 of the old Money-lenders Act, but 
Gould not possibly rely on the new Act 
before the High Court as the judgment 
was pronounced on January 3, 1939, and 
the certificate also granted on that date, 
while the new Act, which received the 
assent cf the Governor General on April 
15, 1939 was not published in the Gazette 
till May 1,1939. Although the certificate 
had -been granted, . the appellant ‘made a 
supplen entary application in the High 
Court for leave to appeal to the Federal 
Qourt, which had stated the grounds 
of objec. ion, but- this also was made before 
the last mentioned date. The appellant 
did however, rely on the new section in his 
petition of appeal, 
lodged i in the Federal Court and therefore 
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complied with O. XI, r. 5, F.O. R. In 
the circumstances the appellant cannot 
now be tied down to the grounds mentioned 
in his, suplementary application. to the 
High Court for obtaining the leave. | 

As regards the news. 13, which the ‘ape 
pellant.can invoke in the first Court even 
if the Federal Court were not to interfere 
i, was pointed out in. Shyamakant Lal v, 
Rambhajan Singh (1) that although thia 
Court wasnot bound to take the new 
Act into account it had certainly power 
to doso. The wordings of the new s, 7 are 
mere imperative and prevent a Ocurt 
in any appeal or révision also from 
passing a decree foran amount in exe-ss 
of that specified. Although this Court 
would, not, itself pass a decree in this case 
nevertheless, it may remit the Case to the 
High Court with e déclaration as to the 
judgment and decree which are to. bê 
substituted for thé judgment and decree 
appealed from; and the judgment and . 
decree of the High Oouré now to ba passed 
shall. have to be in strict conformity with 
the provisions of the new s. 7. It is 
therefore; all the more necessary that thig 
Court should not ignore the coming ‘into 
force of the new provisions, which would 
bind the High Court when the decree comes 
to be passed, If this Court were to ignore 
the new Act altogether the appellant would 
havé no remedy left, as the High Oourt 
would not be able to give to the appellant 
the relief he is entitled to under that section, 
Without any direction from this Court the 
High Court would not be able to modify 
its own preliminary decree, which was 
passed when the old Act was in force, 
unless s. 7 were widely interpreted sò as 
to apply to the final décree and also avoid 
its being at variance with the preliminary 
decree. 

Itis argued that the High Court had 
granted a certificate that the case involves 
a question of interpretation of the Govt, of 
India Act; but as that Act has been 
repealed, no question of any such inter 
pretation now remains for consideration ; 
and so the appeal is no longer maintainable, 
But the certificate has not become void or 
inoperative owing tothe Provincial legisla» 
tion having been repealed and replaced by 
anewone, Norcanthere be any question 
of getting it vacated. The appellant is 
still asserting the validity of the old Act, 


m0 (1939) F OR 193 (216, 217); 182 Ind. Cas, 161; A 
1939 F O 74; 1939,,0 L.R 399; 12RFOLS5BR 
156; 90 P L T 473: (1939) M W -N 674; BOWNFO 
68; (1939) Kar. Œ 0) 165 F ©. 
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Assistant Commissioner of Income-tax and 
cna revision application and also on an 
application to referto this Court by the 
Commissioner of Income-tax. It is urged 
that whether the Income-tax Authorities 
are allowed to go behind a statement made 
in a deed of partnership wken registration 
-is sought isa question of law, and itis 
contended thatthey are not allowed so 
todo. This proposition has been negatived 
‘in more than one High Court. In Im the 
matter of Bissesswar Lal Brijlal (1) a Full 
Bench of the Oaleutta High Oourt held that 
the Inccme-tax Officer has power to call for 
evidence over and abovethe documentary 
‘evidence adduced in the partnership deed. 
In the High Court of Lahore it was held in 
Haji Ghulam Rasul Khuda Bakhsh vV. 
‘Commissioner of Income-taz, Lahore (2) that 
it was ‘open to an Income-:tax Officer to 
‘find against the declarations and the pro- 
visions contained in the partnership deed 
‘and-to refuse registration if he found that 
the deed was incorrect. It is true that this 
was'a case ofa joint Hindu family and 
the inquiry’ was authorised under s: 25-A 
of the Act. The principle must, in my opi- 
‘nion, apply equally in casesof registration 
under s. 26-A of the Act since it cannot be 
presumed that'an inquiry is to -be made 
only in cases ‘of Hindu family concerns and 
that applications for-registration by these 
alone, asserting partnership where there 
had formerly been joint undivided status, 
are the only deeds which can be open to 
suspicion. The latest decision is that in 
Hajt Noor Mohammad Haji Aleemullah 
v. The Commissioner of Income-tax, Central 
and United Provinces (3). There it was 
held that Income-tax Authorities are come 
petent tohold as Judges of fact that a 
partnership which purports to be evidenced 
by a deed produced before them is fictitious, 
the only proviso appears to be, according 
tc this judgment, that there must be some 
‘evidence on which the decision as Judges 
of fact is reached. Undoubtedly there is 
evidence in the case before -me, evidence 
whichI have already described. In this 
Court in Mulla Fida Alt Sultan Alt V. 
Commissioner of Incomeetax C. P. & U. P. 
(4) it is laid down that if the Incomestax 
Authorities find that deed of partnership 
is sham and not intended to be acted 
‘upon, and there is evidence on which they 


(1) 57 O 1336, 128 Ind. Cas, 327; 34 O W N 363; AI 
R 120 Cal. 449; Ind. Rul. (1931) Cal. 87 (F. B.). 

(2) I L R238) Lah. 113; 181 Ind. Cas, 332; AIR 
1938 Lah. 105; 11 R L 812, 

(3) 10 IT © 436. 

(4) 5IT Rep, 615. 
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could arrive at such a finding, the High 
Court will not weigh the evidence with a 
view to decide whether the finding is correct 
or otherwise. This appears tome to cons 
clude the matter, and if it is urged that 
the decision of a Bench of the Court of 
the Judicial Commissioner in Commissioner 
of Incometax v. Kikabhai (5) takes a 
different view (the case was merely given 
in reference before me andits applicability 
was not shewn), then it must be held to 
have been overruled by the Divisional 
Bench of tbis Gourt in Mulla Fida Ali 
Sultan Ali v. Commissioner of Income-tax 
C: P. & U. P. (4) already cited. 

Tke applicants have bad to make an 
unrefundable deposit of Rs. 100 and pray 
that-inthe event of ill success, no costs 
should be awarded against him, The 
learned Counsel for the Commissioner of 
Income-tax does not press for costs, and 
in the circumstances, although I consider 
that some costs would be justified, I make 
no order. The application is accordingly 
dismissed, 

Application dismissed. 


8. 
(5) A IR 1930 Nag. 6; 121 Ind. Cas. 38; Ind, Rul. 


(1930) Nag. 70. 
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FEDERAL COURT 
Appeal irom the Patna High Oourt 
i March 18, 1940 

Maurice Gwyre, O. d.s 
i SULAIMAN AND VARADAOHARIAR, JJ. 
SURENDRA PRASAD NARAIN SINGH— 

APPELLANT 
versus 
Sri GAJADHAR PRASAD SABU 
TRUST ESTATE AND OTHEgS— 
RESPONDENTS 

Bihar Money-lenders (Regulation of Transactions) 
Act (VII of 1939), 8.7 — Certificate under old Act— 
New Act coming into force — Appeal if can be 
entertainedby Federal Court — Scope and interpreta- 
tion of s.7—~Entries in account booka showing what 
itemsrepresent principal and what interest—“Amount 
of the loan”, how arrived. 

Once the door of the Federal Court is opened to the 
appellant, it cannot be shut against him on the 
double ground that he can nolonger rely on the 
certificate because the old Bihar Money-lenders lav 
undér which the certificate was granted to question 
the validity of a section of the old Act has been 
replaced by a new one, and he cannot rely on the 
new Jaw because to avail himself of the new law he 
must get the certificate vacated andthen go to the 
Privy Council. If federal Court ia not prepared to 
consider the old section, because it has been not only 
repealed but replaced, by a new section then it must 
consider and apply the latter, unless it can dis- 
pose ofthe appeal on some other- shorter ground, Ap 
a special case, the Federal Court has also power to 
grant leave for taking such a ground under 5, 205 (2) 
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_The Income-tax Authorities are entitied to go 
behind a deed of partnership which the persons pro- 
duce and to find that the deed is bogusand to refuse 
to register them ag a firm forthe purposes of the 
Income Tax Act. Ifthe Income-tax Authorities find 
that. a deed of partnership is sham and not intended 
to be acted upon, and there is evidence on which 
they could arrive at sucha finding, the High Court 


will not weigh the evidence with a view to decide 
whether the finding is correct or otherwise. 128 Ind. 
Oas. 327(1), 181 Ind. Oas. 332 (2), Haji Noor 

ohammad Haji Aleemullah v. Commissioner of 
Income-taz, Central and United Provinces (3) and 


Mulla Fida Ali Sultan Aliv. Commissioner of 


Income.az Central and United Provinces (4), relied on, 
121 Ind Oas. 38 (5), held Overruled by Mulla 
Fida Ali Sultan Ali v. Commissioner of Income-taz, 
Gentral and United Provinces (4). . 
- There is no prohibition in law against a child being 
introduced to share in the profits of the firm, and 
8.48-of the Income Tax Act shows that ina firm 
which hag been registered such a minor is equally 
patie to the benefits accruing to a firm from regis- 
ration, - . i 


Misc. O, Case for asking the Gom- 
missioner of Income-tax; C. P. to refer 
thecase of tLe applicants for the opinion 
of the HighCourt of Judicature preferred 
under s. 66 (3) of the Income Tax Act. 


Mr, K. B. Tare, for the Applicants. 


R: B. D. N. Choudhary, for the Opposite 
Party. | 


_Order.—This is an application by a 
firm said: to consist of three persons, 
Hatiz Abdul Gaioor, Abdul Latif- and 
Mohatimad Ibrahim, under s. 66 (3)<of the 
Income Tax Act, asking for a direction 
that the O-mmissioner of Income-tax should 
refer certain questions for- the opinion of 
the High Oourt. ‘here are 13 questions 
suggested in all, but it is admitted that 
the whole position comes to the simple 
question whether, when certain persons 
have made an application in accordance 
with s. 2.-A of the Income Tax Act, the 
Income-tax Authorities are entitled to go 
behind a deed of partnership which the 
persons produce and to find that the 
deed is bogus and to refuse to register 
them asa firm for the purposes of the 
Income Tax Act, Although the presént 
application is made in tne name of the firm 
showing three partners, the case has been 
treated by the Inccme-tax Authorities, and 
indeed by the firm itself, as consisting of 
four partners; one of the partners, Abdul. 
Razak, has been omitted from those partie 
cipating in this application. | 

. The facts, briefly, are that since 1934 
there. had.been a iegistered firm- consist- 
ing of Abdul Gafoor and Mohammad Yasin, 
each having an eight-anna share in the 
partnership. On June.l/, 1937 Mobagmad. 
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Yasin died and on July 9, 1937 a new 
partnership was drawn up, showing as 
partners Abdul Gafoor, his son Abdal 
Razak, Abdul Latif the brother of Mohame 
mad Yasin,and Mohammad Ibrahim, the 
minorson of Mohammad Yasin, aged 9, 
each partner having been declared to have 
a four-anna share in the business. Tae 
Incomestax Officer considered the applica- 
tion for registration, which was presented 
to him on the basis of this partnership deed 
as suspicious and asked for the firm's 
books. These disclosed that when the old 
Partnership which had been in existence 
for some three years had been dissolved 
owing to the death of Mohammad Yasin 
there had been no settlement of the old 
accounts or a determination of the share of 
the deceased partner which would go to 
his heirs under Muhammadan Law, that 
no account had been made of the total- 
Capital ofthe firm or indeed of the capita} 
contributed by thetwo partners under the 
former deed or of the four partners under 
the present deed. Neither had there been 
any individual account between the earlier 
Partners or between the present ones. It 
was also considered suspicious that one of 
the new partners should bea boy: who was 
still at school and who was admitted to an 
equal share of the profits of the partnership 
on the ground that he knew some English 
and would be able to deal with the 
English correspondence, and that Abdul 
Latif should be shown as a fouranna 
owner whenhe had previouly worked for 
the firm without remuneration, and that.a 
child should be brought in on equal 
terms with the others in matters of 
profit, i ae 
Now, there is no prohibition in law. 
against a child being introduced to share 
in the profits ofthe tirm, and s. 48 of the 
Income Tax Act shows that in a firm 
which has been registered such a minor 
is equaily entitled to the benefits accruing 
toa firm from registration, that is to say, 
the benetits of individual assessment, , or. 
rather the benefits accruing under: g. 48 
of the Act. Tne facis whical haveset out 
in. 
my opinion, constitute evidence on which. 
the Incume-tax AutnGrities were entitled 
to come to a conciusion that the deed of 
partnership newly entered into was a sham 
transaction drawn up for tae purpose of 
atlemptng toobtain an undue benefit in: 
the matter of assessment. ‘That the deed 
is a saam transaction -has been found by 
the Income:tax Officer, on appeal by the 
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few previous yearg-has with some of his 
supporters trespassed- upon the land this 
year after the Ohettyar had leased it to 
some other person. Witnesses also make 
general statements such as that the appli- 
cant- has a reckless disregard for the safety 
of others’ property, that he is a promoter 
of agrarian trouble and that he is a man 
who, wields influence over. the members of 
his -association and- that. therefore his 
being .at large without security would be 
hazardous. to the- cultivators and land 
owners. These. statements fall far short 
of making out a case under either cl: (e) 
or cl. (f), na 
. Clause (e) speaks of habitual commission 
or. attempt to commit or abetment of the 
-commission of offences involving a breach 
of the peace, The evidence does not dis- 
close either the commission or attempt to 
commit or abetment: of the commission 
of.any offence, involving a breach of the 
peace except the alleged trespass which 
might. not even. be criminal. . But the 
alleged trespass even if it were criminal 
and consequently amounted to an offence, 
the evidence does not disclose that the 
applicant either habitually committed, at- 
tempted to commit or abetted the commis- 
sion of such an offence, for the evidence 
‘merely discloses only one offence while the 
word “habitually” implies frequent practice 
or use. It implies a tendency or a capacity 
resulting from the ‘frequent repetition of 
the same. acts: see Bhubaneshwar Kuer v. 
Emperor(1). Moreover, the words “offences 
involving a breach of the peace” mean 
offences.in which.a breach of the peace -is 
an ingredient and not offences provoking or 
likely to lead to a breach of the peace: see 
Arun Samanta V.: Emperor (2). It is not 
suggested that the alleged trespass actually 
gave rise to: any breach of the peace or 
. public tranquillity. For these reasons, Lam 
firmly of the opinion, that the - evidence 
for the prosecution has failed to establish 
a case-under s, 110; cl. (e). 

With reference to cl. (f), the general 
statements that the applicant had a reck- 
less disregard for the safety of others’ 
property- and that-he was a promoter of 
agrarian trouble and that he is a dangerous 
and desperate.character wielding influence 
over the members of his association whose 
being - without security was hazardous to 
the community, have not been supported 
by. any particular. act or conduct on his 

(1) 6 Pat, 1; 100 Ind. Cas. 967; A I R 1927 Pat. 
126; 28 Cr. LJ 359; 8 P LT 335. i 

£2) 30 O 866. = © on 
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part other than that of his inciting the 
members of his association to demand a 
certain-higher rate of wages. On the other 
hand, many. of the prosecution witnesses 
admitted that the applicant was not a 
criminal. From this I take it that they 
never knew that the applicant bad come 
mitted any crime or any criminal offence. 
The allegation that the applicant used to 
promote agrarian troubles appears to have 
been based simply and solely upon the 
applicant’s activities in inciting the agri- 
cultural labourers to demand higher wages 
which are not the sort of activities for 
which a person can be held to be s80 
desperate and dangerous that his being at 
large without security would be hazardous 
to the community. His movement may 
not be popular among a certain section 
cf the public who may even consider him 
to be an objectionable member of the 
community, but he is merely for that reason 
not necessarily a person so desperate and 
dangerous as to render his being at large 
without- security hazardous to the com- 
munity. In the absence of evidence of the 
applicant's conduct showing that he has 
become so desperate and dangerous as to 
render his being at large without security 
hazardous to. the community the finding 
that the applicant was of the category 
mentioned in cl. (f) of s. 110 cannot be 
maintained. The order made against the 
applicant is therefore not in accordance 
With Jaw,. For these reasons I set it aside, 
The bond which the applicant has executed 
will be cancelled, 


8. Order set aside, 
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NAGPUR HIGH COURT 
Miscellaneous Civil Case No. 116 
of 1938 
September 14, 1839 
GRILLE, d. 
Hafiz ABDUL GHAFOOR AND ofaztrs— 
ni ÅPPLIOANTS 
versus 
COMMISSIONER or INCOME-TAX, 
OENTRAL PROVINCES anp UNITED 
PROVINOES, LUCKNOW 
`  —Oppositg Party 
Income Tax Act (XI of 1922), ss, 66 (3), 26-A, 48—- 
Application under 3. 28-A for registrationof firm— 
Income-tax Authorities, tf can go behind deed of 
partnership, find itto be bogus and refuse registra- 
tion —Finding that deedis sham based on evidence— 
High Oourt, if can weigh evidence to decide whether 
finding ts correct —Child, whether can be partner in 
firm and share profits thereof. 


a 
i 


% 
wa 


Py 


exempt. 
-@, g., the proviso to s:322.directed that no 


as Bis 


1940 - 
asa percentage of the annual value. of 


holdings containing dwelling housés within `. 


the limits of the. Municipality. Thus, a 
holding containing no dwelling houses was 
There were other exemptions also; 


such fees shail be levied in respect of any 
shop or place of,.business which did not 


contain any. privy or cesspool. The result 


was that the holdings in schs, B and O to 
the plaint in the present suit were exempt, 


-in -thé one case because they were shops 
Containing no privies or cesspools and in 


the other case because the holding was a 
Thakurbari containing “no dwelling house, 
In the new Act the fee and the exemptions 
have been swept away. Instead, the Oor- 


‘poration is empowered under 8. 123 (l) (d) 


to'levy a consolidated conservancy, latrine 
and drainage rate known as the conservancy 
rate, This rate 18 levied on a precentage 
basis on the annual value of ali holdings 
within the Municipality. 

There is thus no precise correspondence 
between the oid fee and ‘the new rate: the 


‘Dame is different and the incidence is differ- 
ent; 
‘ply to them tue language of the proviso 
to s, 2 of tue new Act. 
‘the new imposts correspond, 


and itis therefore not possible to ap- 


Where tne old and 
toe proviso 
obviously applies, butit is not possible to 
apply it in cases where there is no corres- 
ponderite. We cannot say that an assess- 


ment of one kind.under the old Act must, 


by virtue of the proviso, bé deemed to 
be an assessment ot a rather different and 
more compre ensive kind under the new 
Act. Indeed, so far as the holdings in scha, B 
and O are concerned, there was nothing of 
any kind under the oid Act to correspond 
to the new ccnservancy rate: tney were 
formerly wholly exempt from the latrine 
fee, It follows therefore that we have here 
a case where property is for the first time 
sought to be assessed to the conservancy 
Iate and since this has been done without 
a Valid valuation list, the resulting assess. 
ment is ultra vtres. Ty is unnecessary to 


eXaminethe effect of the’ omission to give 


notice as required by 8. 147, The appeal 
must therefore’ be “diemissed with costs. 


B.K. sailed! se Jd agree. 


Appeal dismissed.. 
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 MAŬNG PÔ AUNG v. Tan KING (RANQG.,) 


dated August 14, 1939, 
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RANGOON HIGH COURT 
Oriminal Revision Application No. pe 
of 1939; 
November 15, 19839 - i 
Mya Bu, J. © - 
- "MAUNG PO AUNG—Avprsoane- 
versus 
Taz KING—Rasponpant z 
Criminal Procedure Code (Act V of 1898), a. 110 
(e)—“ Habitually," meaning of —" Offences involving 
breach of the peace,” meaning. of. 
The word “ habitually " s. 110 (e), Orimizal P. 
O., implies frequent practicè or use. It impliés a 
tendency or a.capacity resulting ‘from the. frequent 


repetition of the-same acts, 100 Ind. Oas. 967 (2), 
relied: on, Zg 
The words "“ offences involving a breach of the 


peace "* ing. 110 (e), Criminal P. O., mean offences 
in which a breach ‘of the peace. is an. ingredient 
and not offences; provoking or likely to lead to -a 
breach of the peace. Arun Samanta v. -Emperor 
(2), relied on. 


Or. RB. App. for review of, the order. of the 
Sub-Divisional Magistrate,- Myaungmya, 


Mr. Aye Maung (2), for the Applicant. ~: 

Mr. Myint Thein, Govt. Advocate, for the 
Orown. 

Order.— The applicant Maung Po Aung 
applies to have the order. passed against 
him, by the’ Suv-Divisional Magistrate: of 
Myaungmya under s. 11/0 ej) and -(jf), 
Oriminail P. O., whicn has been contirmed 
On appeal by the -District Magistrate of 
Myaungmya revised, After -a brief re> 
ference to the evidence of witnesses for 
the pruseciitiom and -for ‘the defence, the 
learned Sub-Vivisional Magistrate declared 
that - 


: ` “there is abundant evidence to show that the 


respondent falls within the classes from whom 
security can be demanded.” 
bur i Und it im possible. to see toat even 


accepting all that the witnesses for. the 
prosecution say that tne applicant has 
been proved to be a person who “either 
habitually commits or abeis the commission 
of the offences involving a breacn . of the 
peace” or “iB so desperate and dangerous 
as to render his being at large without 
security . hazardous 10 the community.’ 

The evidence for tne prosecution in the 
main. is to Lhe effect that the applicant was 
the president of the Cultivators’ Asi-ayon 
of ‘Aleyegyaw village in Myaungmya Dis- 
trict and as such ue used to incite the 
members ot his Asi-ayon (which means an 
association) not to do Held work such as 
ploughing or transplanting at ‘wages below.. 
certain rates and that tae applicant who 
worked a-Gertain, piece of land -belonging 
to a Onettyar as tne latter's tenant jor a 


——S ee 
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ment related back to the date, of. the surt. 


15? 1 O 
which each is valid. So, too; does s. 148 (1) 


as originally filed. On‘this view it was with-.* + in making provision for review applications. 


in the six months’ limit and therefore not 
time-barred. 

On the merits the question which arises 
in this appeal is whether the impugned 
assessment is ultra vires. To decide this 
question it is necessary to consider in some 
detail the various provisions relating to 
assessment under the new Act, ‚The çon- 
servancy rate is a consolidated conservancy, 
latrine and. drainage rate on the annual 
value of holdings levied under s, 123 (1) 
(d) of the new ‘Act, Briefly the procedure 
for assessmentt is in five stages: (1) The 
decision to impose the rate, This is a 
matter for the Commissioners at a meeting 
under 6.123 (1). (2) The'preparation of the 
Valuation list, Io th’s list are. entered all 
the holdings inthe Municipality togetLer 
with the annual value of each. The work 
is to be done by the assessor of the 
Municipality as provided in s. 133, (3) The 
determination of the percentage on the 
Valuation at which che rate is to be levied. 
This is to be done by the Commissioners 
at a meeting.under s. 135, (4) The prepara- 
tion ‘or an assessment list by. applying 
the percentage fixed to the annual value 
of each holding, This is to be done by 
the Commissioners under s.. 136. (5) Pubs 
lication and review. This is .to be done 
as provided: in s8. 147 and 149. Buch in 
brief outline is the scheme of assessment 
under the new. Act. Now it is certain that 
if the Municipal” Corporation were making 


an assessment for the first time in respect _ 
Of, any rate based upon the annual value 


of holdings, it would have to go through 
all the five stages mentioned above. It is 
also certain that in the present case all 
those stages were not gone through, To 
mention only two_omissions, there was no 
valuation list prepared nor were the notices 
required under s. 147 given. As regards the 
first of these. two omissions, it has been 
argued that, there was a valuation list pre» 
pared in 1923-24, under the old Act and 
that this list, being saved by the proviso 
to s. 2 of the new Act,, made the prepara» 
tion of a freeh list. unnecessary. This argu» 
ment requireg.a little examination. At the 
outset it may be observed that the new 
Act makes a careful distinction between 
valuation and assessment. Thus, the: assess- 
ment list mentioned ia s. 136 of the new 
Act is a ‘distinct document from the valua» 
tion ;list’ mentioned in 6. 133, Again, 
B. 137 (2) refers separately to valuation and 
assessment in laying down ‘the: “period - for 


So, too as. 150 and 15] for their rsspective 
purposes, There was a similar distinction 
under the-old Act and indeed the two 
things are different, although the process 
of assessment necessarily involves an 
antecedent valuation. Now, the proviso to 
s. 2 of the new Act though conprehensively 
drawn and though purporting to save 
almost everything done under the old Act 
omits to mention valuation. The proviso 
runs thus : 

“Provided that all Municipalities constituted limits 
defined, regulations, measurements and divisions 
made, licenses and notices issued, taxes, tolls, rates, 
and fees imposed or assessed, budgets passed, assess- 
ments made, plans approved, permissions or sanctions 
granted under the Ben. Municipal Act, 1884, shall so 
far as they are in force at the commencement of this 
Act, be deemed to have been respectively constituted, 
defined, issued, imposed, assessed, passed, made, ap- 
proved or granted under ‘this Act, and shail (unless 
previously altered, ‘ modified, cancelled, suspended, 
surrendered, or withdrawn, as the case may be, 
under this Act) remain in forcefor the period (if any) 
for which they were so constituted, defined, issued, 


eh eae assessed, passed, made, approved or grante 
e 


This may be contrasted with s. 2 of the 
old Act; which after repealing various pre- 
vious enactments were on to provide 

“that aasessmente, valuations, measurements, divi- 
sions, and appointments made, powers conferred and 
notifications published under any such enactment, and 
all other rules (if any) now in foree and relating to 
the matters hereinafter dealt with, shall (s> far as 
they are consistent with this Act) be deemed to have 
‘been respectively made, conferred and published 
hereunder." - 


Tt will, be noticed that whereas there was 
a specifie saving of valuations in the proe 
viso in the old Act there is no such 
saving in the proviso in the new Act. 
Therefore, even if we assume that there 
was a Valid valuation list under the old 
Act in force immediately before the come 
mencement of the new Act it will not count 
as a Valuation list made under the new Act, 


It is however contended on behalf of the 


Municipal ‘Corporation that even if the 
valuation cannot be held to survive the 
proviso to s. 2 of the new Act operates to 
keep alive the assessment itself. To see 
whether: this contention is sound we have 
to examine the scheme of taxation under 
the new Act and compare it with. that 
under the.old Act. Under the old Act there 
was no such thing as a conservancy rate, 
but a Municipal Corporation was empowered 
to levy a fee for the cleansing of latrines 
under s. 06 (f). Section 321 of the old Act 
provided that the fees so levied should be 
fixed with reference to, but not necessarily 


= . = 
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accrual would be June 2, 1933. In either 
case, the suit would have become barred 
by limitation several months before the 
date on whichit was actually brought, if 
the appellant’s contentionis accepted, Ia 
my opinion, the appellant's contention can- 
not be accepted. It is true that the Chair- 
man ofthe Municipal Commissioners is a 
different person from the Municipal Com» 
missioners considered as a Corporation, 
But there can be no doubt that from its 
very inception the present suit was intend- 
ed to be against the Corporation rather than 
the Ohairman. This is clear. from the 
nature of the allegations made in the plaint 
and fróm the nature of the relief prayed 


‘for. The plaint challenges the validity 


of various resolutions and proceedings. of 
the Municipal Commissioners and ask ior 
a declaration that the assessment purport- 
ing to have been made by them is ulira 
vires and illegal, Consequently relief in the 
shape of an injunction is also prayed for, 
but eveh if this be regarded as being 
against the Chairman it is obvious that the 
main relief sought was against the OCorpo- 
ration. From the very beginning there- 
forethe main claim was against the Cor- 
poration ; memories of the old Act were 
doubtless responsible for the naming. of 
the Chairman as the defendant. This was 
therefore a case where a misdescription 
was corrected and not a case where a new 
party was ‘impleaded by the amendment. 
Such was the view taken by Jack, J., and 
itis a view supported by the decisions in 
Gopiram Behartramv. E., I. Ry. GO. éR. 
Ry. (1), Anukul Chandra v. Dacca District 
‘Board (2), Jogendranath Banerji v. Tolly- 
gunj Municipality (3), Municipal Commis- 
sioners of Pabna Town v. Anukul Chandra 
Maitra (4), Saraspur Manufacturing Co. 
Ltd. v. B. B.& C.4 Ry. (5), Nanak Chand 
v. Æ. 1. Ry.(6) and Manm Kasundhan v. 
Crooke (1). Against that view we haye 
been referred only to two cases, B. N. Ry. 
v. Behari Lal :8) and E. I. Ry. Co. V. Ram 


(1) 30 0 WN 209; 94 Ind, Cas, 762; AIR 1926 
Cal. 612 


al. g 
(2) 320 W N 396; 113 Ind. Cas. 24; A I R 1928 
Cal, 485 


- 48) 42C W NN 768; 181 Ind. Oas. 762;A1R 1939 


Oai. 178; 68 O L J 267; 11 R O 852, 

(4)43 OC W N 194; 180 Ind. Oas, 6,3; A IR 1939 Oal, 
79; 11 R O719, 

(5) 47 B 785; 73 Ind. Oas. 1027; AI R1923 Bom 
452, 25 Bom. L R 513. 

(6) 6 L 252; 89 Ind., Oas. 279; A I R 1925 Lah. 441; 
2 P L R 437. 

(7)2 A 296. 

(3) 29 O W N 614; $0 Ind. Oas. 426; A I R 1925 Cal, 
716; 25 0 788. 


Lakhan Ram (9). But both these cases are 
distinguishable, because in both the relief 
sought was some kind of personal relief 


‘against the defendant originally implead- 


ed, so that it could not besaid that the 
plaintiff really intended to sue the Railway 
Company and merely misdescribed the 
party, Indeed in the Patna case Das, J., 
himself put the ground for his decision thus: 

“But in my opinion, there is all the difference in 
the world between misdescribing a party intended to 
be sued and suing a, wrongparty. It was strongly 
contended before usthat the plaintiff intended to 
sue the Railway Company and, in substance, sued the 
Railway Company. But the plaint epeaks for itself and 
it is quite impossible for usto have recuurse to ex- 


` trinsic evidence, A personal decree was sought against 


the Agent, East Indian Railway, and there is no 
suggestion in-the plaint thatit was sought to bind 
the Railway Company by any decree that the plaintiff 
might obtain against the defendant.” 

In the case before us the plaint makes it 


perfectly plain that the plaintiff sought to 


bind the Corporation by the decree which 
he prayed for, Weare not aware of any 
case exactly in point decided by the Privy 
Council, but the decision in Gaekwar Baroda 
State Railway v, Mafiz Habtb-ul-Hug (10), 
is of some assistance. in that case it appears 
io have been held that the suit was in 
reality one against the Gaekwar of- Baroda 
in spite of the name actually mentioned in 
the plaint, It mey be observed that under 
s.8/, Civil P. O., a Sovereign Prince or a 
Ruling Ohief (such as the ‘Gaekwar of 
Baroda) can only be suéd in the name of 
his Siaie; the suit in question was not in 
terms against the State of -Baroda, but 
against the Gaekwar Baroda State Railway 
through tas Manager and Hiungineer-in-Ohier. 
Nevertheless, it was held that the suit was 
really one against the Gaekwar of Baroda 
himself, and as such incompetent without 
a certificate under s. 86 of the Ccde:. It is 
clear therefore that the name is not always 
the true criterion for determ.ning the party 
really sued. We have to consider the 
nature of the allegations in the plaint and 
the nature of the relief sought. There can 
be no doubt that in the case before us the 
suit was from its very inception a suit 
against the Municipal Corporation. There- 
fore the effect of the amendment was not to 
substitute or add a new party or to convert 
the suit into anew suit. In these circum- 


stances it must be held that the amende 

(9) 3 Pat. 230; 78 Ind, Oas. 312; A I R 1925 Pat. 
37; 6 PL T 415, 

(10) 65 I A 182; 174 Ind. Oas. 551; AIR 1938 PO 
165; I L R (1938) All. 601; 32 8LH531;10R P O 
262; 1988 O W N 521, 1988 A L R 352; (1938)O LR 
218; (1938) A LJ 488;42O WN 705; 47 L W753; 
(1936) M W N 481;4 B R 524; (1938)% M L J 11;. 40 
Bom, L R 811; 19 P L T 689, l ' 
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ed against the Ohairman of the Municipal Commis- 
Sioners instead of against the Municipal Gommis- 
sioners themselves as required by s. 15, Ben, 
Municipal Act a subsequent amendment impleading 
the Municipal Commissioners themselves is merely 
a correction of misdescription under O. I, r. 10, Oivil 
P. O., and not an addition ofa new party within 
the meaning of s, 22, Lim, Act, The amendment 
relates back tothe date of the suit as originally 
filed and time cannot be reckonad as from the date of 
the amendment. 

{Oase-law discussed.] ; 

Bengal Municipal Act, 1932, makes a careful distinc- 
tion between valuation and assessment. Thus, the 
assessment list mentioned in s, 136 of the Act is a 
distinct document from the valuation list mention- 
ed in s. 133. Although the process of assessment 
. Recessarily involves an antecedent valuation, yet 
the two things are different. 

There is no precise correspondence between the 
fee under the old Ben Municipal Act and conser- 
vancy rate under the new Act. The name and the 
incidence are different; and it is, therefore, not 
possible to apply to them the language of the 
‘proviso to s. 2 of the new Act. Where the old and 
the new imposts correspond, the proviso obviously 
applies, but it is not possible to apply-it in cages 
where there is no correspondence. A valuation list 
prepared under the old Act is not a valid valua- 
tion list made under the new Act. 

Where property isfor the first time sought to 
be assessed to the conservancy rate without a valid 
valuation list, under s. 133, Ben, Municipal Aot, 
the resulting assessment is ulira vires. 


L. P.A. against the judgment of Mr. 
Justice Jack, in Appeal No, 937 of 1935, 
dated May 18, 1937. i 


Messrs, 5. N, Banerjee, Suresh Chandra 
Sen and Prakash Chandra Pakrashi, for the 
Appeliants, 


Mr. A. N. Bose, Dr. S.C. Basak and Mr. 
Jitendra Kumar Sen Gupta, for the Res- 
pondents. i o 


. Narsing Rau, J.—This is an appeal 
under cl. 15, Letters Patent, from a deci- 
gion of Jack, J. and arises out of a suit for 
a declaration that the conservancy rates 
imposed by the Commissioners of the Dacca 
Municipality upon certain holdings deserib- 
edin Sens. A, B and O to the plaint 
are’ ultra vires and. illegal and for an ine 
junction restraining the Commissioners 
from realizing the rates. The suit was 
instituted before the’ Munsif of the Third 
Court of Dacca who dismissed it. There 
‘was an appeal to the District Judge of 
= Dacca who also dismissed the suit. Then 
‘there -was an appeal tothe High Oourt heard 
‘by Jack, Ja who allowed the appeal and 
decréed the suit and thisis now an appeal 
from his decision. 


‘The Dacca Municipality appears to have 
-been originally constituted asa Municipa- 
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lity under the Ben. Manicipal Act of 1884, 

hereinafter referred to as the old Act. This’ 
Act was repealed in 1932 by the Ben. Munie. 
cipal Act of 1932, hereinafter referred to: 
asthe new Act, which came iato force on: 
December 1, 1932, The proviso to s. 2 of the’ 
new Act states, among other things, that all- 
Municipalities constituted under the old. 
Act shall be deemed to be constituted | 
under the new Act, so that the Dacca Muni-' 
cipality is now to be deemed a Municipality 
constituted under the new Act. Under s, 13 , 
of the old Act there were to be Commissioners 
for each Municipality and s. 29, provided that 


„am m 


the Commissioners shall in the name of their . 
Chairman, by the description of "the Ohaire : 
man of the Municipal Commissioners of...""be ` 
a body corporate and in such name shall sue ` 


or be sued. The position under the new 
Act is slightly different. For each Municipa- 


lity constituted under the new Act there is, ` 


as before, to be a body of Commissioners 
and these Commissioners are a body 
corporate, but they have now to be sued in 
their own name end not as before in the 
name of their Chairman: sees. 15 of the 
new Act, 

The first point raised in this appeal arises 
out of this provision. It arises in this way. 
When the suit was first brought, that is to 
say on December 2, 1933, it was brought 
against the Chairman of the Municipal 
Commissioners of the Dacca Municipality. 
It will be noticed that the suit was brought 
after the commencement of the new Act 


-but the plaintiff, presumably through ignore 


ance of the change made by the new Act, 
brought the suit against the Obairman of 
the Commissioners instead of against the 
Commissioners themselves. The mistake 
appears to have been discovered subsequent- 
ly and the plaint was amended on June 5, 
1934, so as to implead the Municipal Come 
missioners themselves as required by the 
new Act. The point now taken before us on 
behalf of the appellant is that the suit in 
its amended form must beregarded as a 
new suit, brought on the date on which the 
amendment was made, that is to say on 
June 5, 1934. If this view is accepted, 
the suit was barred by limitation by virtue 
of the provisions of s. 535 of the new Act, 
which requires that the suit shall be 
brought within six months of the accrual 
of the cause of action. Accordiog to tke 
plaintiff,the cause of action in this case 
accrued on July 31, 1933; but, if we hold 
that it accrued on the date on which bills 
for the rates in question were presented to 
the plaintiff for payment the date of 


` 
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where the sale is by a Qurq Amin as distin- 
guished from any other ministerial officer 
of the sale is complete the moment the 
Qurq Amin accepts the bid and the deposit 
of one-fourth of the highest bid is made. 
In support cf his contention he places strong 
reliance upon paras. 1023 and 1027 of 
the Revenue Manual. Paragraph 1023 of 
the Revenue Manual enumerates the duties 
of a Qurq Amin in addition to such other 
duties as the Collector may require him 
to perform. One of such duties is laid 
down inc]. (e):and isthe sale of immov- 
able property otLer than land paying 
revenue to Govt, e. g., houses, or groves 
in Oudbh, etc., in execution of decrees of 
Revenue Courts, unless, owing to the pro- 
perty being of considerable value, the 
Court directs it to be sold by the Tahsildar 
or Naib Tahsildar, 

Paragraph 1027 runs as follows: 

“When a sale is held in execution of a decree the 
proceeds, after deduction of commission and other 
charges, may be paid by the Qurg Amin direct to 
the decree-holder if he is properly identified: 

Provided that if there are several decree-holders 
and they are not all present, or any of them object 
to immediate payment, the balance, after deduction 
of chargers, shall be paid into the treasury.” 


From these two paragraphs the learned 
Counsel for the opposite party contends 


that as the Qurq Amin is empowered to | 


sell immovable properties other than land 
paying revenue to Govt. and as he is 
further entitled to distribute the sale pro- 


ceeds amongst the decreeholders, it-neces-. 


sarily follows that the sale by him is a 
complete sale, We regret we are unable 
to agree with this contention. Para- 
graph 990 was referred to. This paragraph 


finds placein Ohap. XL, which regulates 


the sale of ancestral land by the Oollector 
in execution of Civil Court decrees. This 
paragraph has, therefore, no application to 
the present case. Chapter XLI, of the 
Revenue Manual deals with the sale of 
ancestral land in execution of Revenue 
Court decrees which also has no application 
to the present case. 


In the present case we are told that 
the sale was of certain groves. The proe 
ceedings of sale were, therefore, clearly 
governed by O. XXI of the Civil P. O. 
The sale was, therefore, really by the Rent 
Court even though by the force of certain 
rules in the Revenue Manual the officer 
to carry out the sale on the spot may have 
to bethe Qurq Amin. Paragraphs 1023 and 
1027 fall in Chap. XLII, which provides 
for process fees and disposal of sale 
proceeds in sales carried out by Amins. 
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It does not, provide for the procedure for 
sale in execution of a decree by a Rent 
Oourt under the provisions of the Civil 
P. C. The enumeration of duties of the 
Qurq Amin in this Ohapter does not mean 
that where- the Qurg Amin is employed as 
a ministerial officer for selling the pros 
perty in- execution of a decree, then ‘the 
Qurq Amin is substituted for the Court 
itself. The Qurq Amin, in our opinion, 
remains but a ministerial officer to carry 
out the sale and has to obtain the order 
of the Court accepting the sale. Even ‘in 
the present. case we find that Qurq Amin 
sent a-report. to the Court-for -acceptance 
Gf the sale. We find nothing which might 


“distinguish the present case from the cases 


ere 


referred to above. 
We hold that the sale in the present 


-Gase took. place when on February U 1935, 


the Court passed an’ order accepting the 
Sale and fixing Maren 4, 1935, as the next 
date for-hearing, and that the application 
under O, XXI; r. 89 of- the Oivil P.. O;, 
and the deposit in pursuance thereof were 
within time. l TN 
We allow. the application, set aside -the 
order of the- lower -Appellate Gourt and 
restore that of the trial Court, The appli- 


cant will get his costs in all the Oourts. 


D. l Apptication allowed. -: 





CALCUTTA HIGH COURT 
Letters Patent Appeal No. 5of 1937 
5 December 18, 1939 
Narsrna Rau anp B. K. MUSHBRJEA, JJ. . 
MUNICIPAL COMMISSIONERS, DACOA 
— DeyaNDANTs—APPELLANTS 


Versus . a 

GANGAMANI CHAUDHURANI wjo : 

AKSHOY KUMAR BAŞBAK—PLAINTIpE— 
RESPONDENT 

Bengal Municipal Act (XV of 1932), ss. 
133, 2, Proviso—Suzt against Chairman of Commia- 
sionera intended against corporation—Amendment 
impleading Commissioners themselvea—It ig mere 
correction of misdescription under O.I, r. 10, Civil 
Procedure Code (Act V of 1908)—S. 22, Limitation 
Act (IX of 1908), does not apply—Valuation and 
assessment, distinction—Assessment without preparing 
valuation list under new Act, validity—S. 2, Pro» 
viso, applicability—Valuation and assessment made 
under old Act, if kept alive by proviso. 

The name is not always the true criterion for 
determining the party really sued. The Court hag 
to consider the nature of the allegations in the 
plaint and the nature of the relief sought. fp. 607, 
col, 2. 

Where a suit for declaration that the assessment 
is ultra vires and illegal, intended to be brought 
against the Corporation is through mistake institut- 


15, 136, 
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On the same date, 7. e, February 7, 
1935, the judgment-debtor applied for per- 
mission to deposit the decretal amount 
tog-ther with penalty under O, XXI, r. 89 
of the Civil P.O. The order was that the 
judgment-debtor should first make the 
deposit before any order could be passed, 
The judgmenut-debtor, depcsited the neces- 
sary amount on March 8, 1935, which was 
accepted by the Court and the sale was set 
aside. 

. From -this order an appeal was filed 
by the decree holder and the auction- 
purchaser and the learned District Judge, 
who heard. the appeal, allowed it and 
dismissed the application of the judgmente 
debtor under O. XXI, r. 89 of the Qivil 
P. C., and passed an order of confirmation of 
sale under O. XXI, r. 92 of the Civil P. ©. 

The present application is in ‘revision 
against that order of the learned District 
Judge passed in appeal and the main ques- 
tion for decision‘is whether the deposit 


P. O., was within time or not. | 

Order XXI, r. 89 ofthe Oivil P. C. 
dsuthorises the judgment-debtor to apply to 
have the sale set aside on his depositing in 
Gourt (a) for payment to the purchaser, a 
sum equal to-five per cent. of the purchase 
money and (b) for payment to the decree- 
holder the amount specified in the proclama- 
tion of sale as that for the recovery of which 
the sale was ordered, less any amount which 
may, since the date of such proclamation 
of sale have been received by the decree- 
holder. Rule 92 (2) of O. XXI of the 
Civil P. C., lays down that where in the 
ease of an application under r, 89, the 
deposit required by that rule is made 
within thirty days from the date of the 
sale, the Court shall make an order settling 
aside the sale. 

Article 166 of the Indian Lim. Act is as 
follows:— 


“166, Under the same 
Code to set aside & sale in 
execution of a decree, 
‘including any such appli- 
cation by a judgment- 
debtor.’ 

Both from Art, 166 -of the Indian Lim. 
Act, andr. 92 (2)of O. XXI, of the Civil 
P. O., it is clear that an application to set 
aside a sdle in execution of a decree by a 
judgment debtor and the deposit required 
by. that ruls must be made within thirty 
days from the date ofsale. The question 
in the present case is, what is the date of 
the sale. 


Thirty days | The date of 
the sale.” 
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The lower Appellate Court has held on ' 
the facts of the present case that the sale ` 
must be taken to have taken place on 
February 1, 1935, when the Qurq Amin 
accepted the bid of Iftikhar Husain and 
ordered him to deposit one-fourth of the 
purchase money and accepted the depasit. 

It is contended before us that the sale- 
actually took placa on February 7, 1935, - 
when the Oourt executing the decree accepte 
ed the Qurq Amin’s report as to sale and 
adjourned the case for March 4, 1930. 
Numerous cases have been cited by the ' 
parties before us and we shall refer only 
to a few of those our own Court, 

In Hari Shankar v. Amina Bibi, reported . 
in 1935 Oudh Weekly Notes, 203(1), a Bench 
of this Court, of which one of us was a member, . 
in the case of a self-acquired property held | 
that the Collector conducting the sale is 
only a ministerial officer of the Civil Court 
appointed to sell the property; and the sale, 
although held by the officer of the Court 
or by a person appointed in this behalf 
is, nevertheless, a sale by the Court itself. 
It is not completed until the Court formally 
accepts the bid and declares the purchaser 
under O. XXI, r, c4 of the Oivil P. O. 
Prior to such order, the bidder, whose bid 
has been aczepted by the sale oficer atthe ` 
time of the bid, does not acquire any 
interest in the property. He becomes the 
purchaser only when the sale is approved 
by the executing Court, and, therefore, 
the starting period of: limitation under 
Sch. I, Art. 166, of Indian Lim. Act for 
an applization to set aside the sale under 
O. XXI, r. 89 of the Oivil P. O., is the 
date when the sale is so approved by the 
executing Civil Court, and not the date 
when the Oolleetor or sale officer uccepts 
the bid and reports the sale to the Civil 
Oourt. 

In this case two earlier decisions of this 
Oourtin Kanwal Ram v, Gurdei, -8 O. W, 
N. 633) (2) and Mahabir Singh v. Lal 
Ambika Bakhsh Singh, (10 O. W. N. 816) 
(3), were relied apon. 

The learned Counsel for the opposite 
party has contended that none of these three 
cases is applicable to the facts of the present 
case where the sale was by a Rent Oourt 
and through a Qurq Amin. The learned 
Counsel has referred us to certain paragraphs 
of the Revenue Manual and contended that 


(1) 1935 OW N 208; 153 Ind. Oas. 719; 7 R O 376; 
A I R 1935 Oudh 131; 1935 R D 92; 1935 O L R 35. 

(2) 8 O W N 633; 132 Ind. Oas, 263; Ind. Rul. (1931) 
Oudh 263; AI R 1931 Oudh 291. 


3) 10 O W N 816; 145 Ind, Cas. 281;6R O38; AIR - 
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“to the question whether the appellant would 
be entitled to’ claim an increased amount if 
circumstances changed, but he was of the 
opinion that the case fell within the decision 
in Brij Mohanlal v. Shiam Singh (1). 
There the Allahabad High Court held that 
where an award has been accepted by the 
parties, and one of them has received 
benefits under it ke is not entitled at a 
later stage to challenge its validity. In 
the-present case it is certainly not open to 
the appellant to raise any question as to 
the validity of the award. She knew of the 
provisions in the award and for fourteen 
years she accepted without question the 
the amount given to her by it. That she 
knew of the terms of the award and accept- 
ed’ it as being valid is shown by Ex. 3 
which is a receipt given by her in reepect 
of the payment of the first annual payment 
of Rs. 42, The receipt reads as follows: 

“As my husband Subbarayadu, your undivided 
brother is dead, and 88 you are bound to protect 
me,the mediators who were chosen by you and me 
have settled that a sum of Rs. 42 perannum should 
be given as maintenance by you to me. I consented 
tothe said settlement. You have therefore paid me 
in cash this daya sum of Rs. 42 (Rupees forty- 
two) being the amount of maintenance for one year 
from the 15th Margazsira Sudda of this year to the 
15th Margasira Sudda of the ensuing Rakshasa year. 
Hence the same has been received.” 


In the face of the express statement that 
she had consented to the award it is not 


_ possible for the appellant to contend that 


r 


she did not accept it or that she did not 
know the terms of it, The District Judge 
has found as a fact that she did accept the 
award and this finding is conclusive on the 
question. It was held in Mokieswara Rao 
v, Durgamba (2) that a contract by a Hindu 
widow with her husband's co-parceners to 
receive a fixed sum per annum for mainten- 
ance and not claim any increase in future 
even in case of change of circumstances was 
a valid agreement, If it were open to the 
appellaut at this late stage to question the 
award—I hold that it is not—she accepted 
the arrangement embodied in it and this 
constituted an agreement between her 
and her husband's co-parceners under which 
she was to be paid this sum for life without 
any right in either party to claim a varia- 
tion, whatever change there might be in 
circumstances. From whatever point of 
view the case is considered the decision 
must be against the appellant. The appeal 


(1) 24 A164; A W N 1901, 208. 


(2) 47 M 308; 78 Ind. Cas. 831; AI R 1924 {Mad. 
687; 46 MLJ 18919 L W 165; (1924) MW N 
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consequently fails and will be dismissed 
with costs. 
N.-D. Appeal dismissed. 


OUDH CHIEF COURT 
Application No. 111 of 1937 
March 26. 1940 
Tuomas, O, J. anp Rapua KRISHNA, J, 
S. HADI HUSAIN—J UDGMENT-DEBTOR 
—APpPRLLANT— APPLICANT 
versus 
S. ZAINUL IBAD AND OTHERS —DEOREE-. 
HOLDERS AND ANCTHER—ÅUOTION- 
PURONASER— RESPONDENTS © 
—-OPPOSITE PARTY 

Limitation Act (IX of 1908), Art. 166—Cizil Pro- 
cedure Code (Act V of 1908), O. XXI, rr. 89, 99 (2)-— 
Application to set aside sale under Civil Procedure 
Code (Act V of 1908), 0. XXI, r. 89—Starting point of 
limitation - Sale held by Rent Court through Qurq: 
Amin, whether makes any difference. 

The starting period of limitation under Soh. J, 
Art. 166, of the Lim. Act, and r, 99 (2)of O XXI, Civil 
P, O., for an application to set aside the sale under 
O. XXI, r. 89 of the Civil P. O., is the date when the - 
sale is approved by the executing Oivil Court, and 
not the date when the Collector or sale officer accepts 
the bid and reports the sale to the Civil Court, The 
same istrueeven where the sale is by a Rent Oourt 
and even though bythe force of certain rules in the 
Revenue Manual the officer to carry out the sale on the 
spot may have to be’ the Qurq Amin. 153 Ind. Oas. 
719 (1), 132 Ind. Cas, 263 (2) and 145 Ind, Oas, 281 (3), 
relied on. : _ 

App. against the order of the Disirict 
Judge of Fyzabab, dated May 27, 1936. 


Mr. Akhtar Husain for Mr. Alt Zaheer, 
for the Applicant. 


Mr. K. P. Srivastava, for the Opposite 
Party No. 2, 


Judgment.—The facts of this case are 
that certain: immovable property of the ` 
judgment-debtcr, the applicant before us, 
was sold in execution under a rent decree 
passed by the Rent Court. The sale was held 
by the Qutq Amin of the Court. He proceed- 
edo the spot on February 1, 1935, conducted. 
the sale and accepted one-fourth of the 
amount of|the highest bid from .Syid Iftikhar 
Husain, the highest bidder, Out of the 
deposit he purchased court-fee labels worth 
Rs. 11-14 for the sale fee and deposited the 
balance, i. e, Rs. 33-12 in the treasury. 
After this he reported to the Court for 
acceptance of the sale on February 5. 
The Court on February 7, 1955 noted 
the fact. of sale for Rs. 180, the realisation 
of one-fourth of the price, and ordered the 
case to be put up on March 4, 1935. 


- - 
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bhog which need beno more than fhe ordie 
nary daily food of the family. We are 
satisfied that the defendant has spent more 
for the benefit of the idol than was spent 
by the testator himself and at least as much 
as was spent by the original managers or 
by the defendant’s own father. Even if, 
therefore, there was a trust and the defen 
dant was the manager of it, he has dons 
nothing contrary to the terms of the trust 
and, therefore, the plaintiffs are not entitled 
either to replace him as managers or to 
be jomed with him in the management of 
this property. o. 
The learned Counsel for the plaintiffs 
appellants urges that the suit was brought 
bona fide and the costs should be met frem 


the estate, ì, e., the property disposed of by ` 


the will. Presuming that this could be done, 
it appears tò us that the real object of the 
plaintifis was to displace the defendant in 
order to have themselves as managers the 
very wide powers given by the will if such 
powers could val:dly be conferred, that is 
to say, the’ plaintifs were suing for their 
own advantage and not for the benefit of 
the idol. In the circumstances we see no 
reason why-they should be granted costs. 

We, therefore, dismiss the appeal - with 
costs. i 


D. Appeal dismissed. 


Dee neeean ee 


MADRAS HIGH COURT 
Letters Patent Appeal No. 64 of 1937 
` March 13,1939 
Leaog, O. J. AND SOMAYYA, J, 
KODUKULA KAMESWARAMMA— 
APPELLANT 
versus 
KODUKULA THAMMANNA AND otamEs— 
A BPE TORET 
‘eration—Award—Party accepting and receiving 
oe ae 4t—Whether can subsequently challenge 
its validity-Hindu Law—Widow— Matntenance— 
Contract with husband's co-parceners to receive fired 
sum per annumeven in case of changed circumstances, 
is valid and binding on her. 5 
Where an award has been accepted by the parties, 
and one of them has received benefits under it he 
is not entitled at a later stage to challenge its 
validity. Brij Mohanlal v. Shiam Singh (1), relied 
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"A contract by a Hindu widow with her husband’s 
co-parceners to receive a fixed sum per annum for 
maintenance and not to claim any increase in future 
even in case of change of circumstances is a valid 
agreement and binding on her. 78 Ind, Cas. 831 
(2), relied on. ; f 
L. P. A. against the judgment of 
Mr. Justice Venkataramana Rao, dated 


March 23, 1937 in 8. A. No. 626 of 1933, 
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Messrs, G. Lakshmanna and G, Chandra- 
sekhara Sastri, for the Appellant. 


Mr. Y. Suryanarayana, for the Respone 
dents, 


Leach, C. J.—The appellant is the widow 
of one Subbarayadu who died in 
August 1913. Subbarayadu was joint with 
his brothers, respondents Nos. 1 to +. After 
the death of her husband the appellant 
went to live with her maternal grandfather 
and continued to live with him until his 
death in 1926. Shortly after her hosband’s 
death the appellant claimed the widow's 
right of maintenance out ofthe joint family 
property. The question of the amount to 
be paid to her was referred to arbitration, 
She was a major at the time and signed the 
reference, which is dated April 25, 1914. 
The arbitrators gave their award on October 
18, 1914 under which the appellent was to 
receive from her brothers-in-law by way of 
maintenance a sum of Rs. 42 per annum 
during her lifetime. The award also proe 
vided that the appellant should not be 
entitled to an increase in the rate even if 
circumstances changed. The rate was 
to be Rs. 42, no more and no 
less. Notwithstanding the award, the 
appellant, after grandfather's death claimed 
to be entitled to maintenance atthe rate 
of Rs. 20 per mensem, to an annul pay- 
ment of Rs. 25 for clothing, and toa sum 
of Rs. 200 for -residence and cooking 
utensils. She based her claim on two 
grounds: ‘1) at the time of the award and 
until] his death her maternal grandfather 
was helping to support her; and (2) the 
income from the joint family property had 
increased. The members of the family 
refused to accede to the appellant's demand. 
The consequence was she filed in 
the Court of the District Munsif of 
Vizagapatam the suit out of which 
this appeal arises, The respondents pleade 
ed the award and their plea was accepted. 
The appellant then appealed to the District 
Judge of Vizagapatam. The District Judge 
agreed with the decision of the District 
Munsif and dismissed the appeal. She then 
filed a second appeal which was heard by 
Venkataramana Rao, J. who considered 
that the decisions of the lower Courts were 
right but granteda certificate under cl. 15 
of the Letters Patent. 

Venkataramana Rao, J. accepted the cone 
tention of the appellant that the award went 
beyond the terms of reference in that the 
question referred was merely the amount 
of maintenance to be paid without regard 


- 
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and the entire income was only Rs, 800. 
We would here add that even this pro- 
vision for the managers was a temporary 
one for eventually the Govt. was to be the 
manager. Obviously the facts there are 
very different from these in the present 
case where the expenditure on the idol 
which the managers could not avoid could 
be reduced by them to a very small sum 


while the income of the property amount. | 


ed to at least Rs, 5,000 annually. We 
might also note that there was a temple 
there and not an idol in one room of a 
residential house asis the case here, 

Srinibash Das v. Monmohini Das (8 
C. L, J. 224) (3) was a case of an absolute 
gift to an idol after certain legacies of 
fixed amounts and it was held on the facts 
that there was no colourable intention but 
a real dedication. 

Manohar Mukherjee v. Bhupendra Nath 
Mukerjee (A. I. R. 1932 Cal. 791 at 793) (4) 


- has also been cited as itis there laid down 


that the direction that the shebatt shall 
spend any surplus income on certain 
charitable objects or pious acts does not 
make the dedication incomplete. The 
dedication if merely colourable would be 
bad, but the provisions in question in that 
case affected the surplus income only and 
were subordinate to the main religious 
purpose and a Hindu God may be allowed 
to do some works of charity, 

This does not help us in the present case 
because nek kam or good works is vague 
and not necessarily an expenditure on a 
charitable object and apart from that it 
was not merely a smal! surplus that could 
have been devoted to sucha purpose but 
the whole income after bhog and as we 
have said bhog might have involved only a 
very small expenditure, 

The learned Counsel for the respondent 
has cited cases to support his argument 
that in the present case there was either 
no dedication at all or at most only a trust 
or charge for the benefit of the idol. 

In Jagadindra Nath Roy v. Hemanta 
Kumari Debi (I, L. R. 32 Cal. 129) (5) their 
Lordships of the Privy Council laid down 
that in dedications of the completest kind 
an idol is rightly regarded as a juridical 
person capable as such of holding pro» 
perty ; but there are less complete endow- 
ments in which notwithstanding a religious 

(3) 30 LJ 224, 

(4) AIR 1932 Cal. 791, (793); 141 Ind. Oas. 544: 
37 OW N 29:56 OL 3 488; 60 O 452; Ind. Rul, 
(1933) Oal. 115 (F B). 


(5) 32 0129; 31 I A 203; 6 Bom. L R 76531 A -L 
J 5&5; 8 O WN 809; 8 Sar. 698 (P 0). 
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dedication property descends ¡and bene- 
ficially) to heirs subject to a trust or 
charge for the puiposes of religion. 

In Sonatun Bysack v. Sreemutty: Juggut 
Soondree Dussee 8 Moore's Indian Appeal, 66) 
(6) although the testator declared that-he 
had granted to a certain idol which he had 
established in the house the whole of his 
movable and immovable property, it was 
held thet the bequest tothe idol was not 
an absolute gift andthe four sons of the 
testatcr were entilled tothe surplus of the 
property after providing for the performance 
of the ceremonies and festivals of the idol. 

In Pande Har Narayan v. Surja Kune 
wart (481. A. 143) (7) the will provided 


‘that the property of the testator should be 


considered to be the property of a certain 
idol but further provisions such as that 
the residue after defraying the expenses of 
the temples should be used by the legal 
heirs to meet their own expenses, and the 
circumstances, such as that the ceremonies 
to be performed were fixed by the will 
and would. absorb only a small proportion 
of the total income, might indicate that 
the intention was tkat the heirs should 
take.the property subject toa charge for 
the performance of the religious purposes 
named. 

We do not think it necessary to refer to 
other cases which have been cited because 
while the principle to be applied is what 
we have stated above, no two wills are 
the same and so decisions are only a 
guide to the application of the principle, 

We find in the present case that the 
will is altogether so vague that it is not 
possible to say for certain that the testator 
intended a permanent dedication to the idol 
absolutely. Supposing, however, that the 
words “ba’nam zad Sri Thakurji Mahraj'’ 
could be held to denote, in the absen:ze of 
‘anything else, an absolute ‘dedication, -yet 
‘the succeeding clausés show either ‘that 


-the testator really meant tô benefit ‘the 


family and not the idol, or he intended the 
managers to spend practically as-much as 
they liked on good works which: were in- 
dependent of the idol and which fórm a 
provision tco vague to be given effect to, 
for good works are nct necsassrily confined 
to charitable purposes. 
We -agree, theréfore, with the learned 
Oivil Judge that no valid trust was created 
by the will and -that at most there was a 
charge or trust in favour of the idol for 
(6) SMI A 66; 2 Suther. 37;1 Ear. 721 (P 0) 


(7) 48:1 A 143; 63 Ind. Oas. 34; 43 A 291; 250 W N 
981; 14 LW 633 (P'O), Pree day 
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‘incorrect andthe other view is manifestly 

preferable. Ifthe words parwarish karen 
mean maintaining and not merely feeding 
‘from the bhog a number of persons com- 
posed solely in all probability of what 
we- might call dependents of the deceased, 
{fno one’ else was chosen bythe managers 
‘and they need choose no one else, the result 
would bé that theincome of this property 
which was to stand in the name of the 
Thekurji would be devoted almost wholly 
to the upkeep of the family and not for the 
benefit of the Thakurji. After this bhog 
and maintenance or maintenance by bhog, 
whatever the meaning be attached to it, 
the directions are as follows ; 

“Aur jo munafa bagi rahe usse Thakur Mahraj 
‘kha kharch jo munasib ho ya jo nek kam tajwis kiya 
. jawe karte rahin.” 

, Weare asked by the learned Counsel 
for the, appellants to insert the words 
Thakurji Mahraj ke after nek kam, so that 
the alternative would be expenditure for 
the benefit of the idol for kharch or for 
nek kam. We find it quite impossible to 
do this. Two alternatives are there, either 
spending money on or for the Thakurji as 
appears suitableto the managers, or per- 
forming nek kam which can well be tran- 
slated as “good works.” If by kharch 
be meant expenditure on the Thakurji, in 
the circumstances it would have been very 
-little seeing tkat in the time of the 
‘testator it was composed of expenditure at 
two festivals amounting to an average 
under Rs. 40 a year and there is no reason 
to expect that the two managers would 
think it proper to spend more than the 
testator did himself. If by kharch is 
meant expenditure cn behalf of the Thakur- 
ji it would include good works unless 
they were independent of the Thakurji 
g0 that. nek kam in the second part of the 
pentence can only be taken to mean gcod 
works independent of the Thakurji. If, 
therefore, the managers chose to spend the 
money on good works they could do so in 
‘preference to spending it for or on the 
Thakurji and the only expenditure for the 
benefit of the Thakurji would be bhog 
which was really bhog to the Thakurji and 
was not expenditure for the benefit of the 


‘family or of dependents and not of the 


Thakurji. The term “good works” is cer- 
tainly éxceedingly vague and in Bai 
Bapi v. Jamna Das Uathisang (I. L. R. 22 
„Bom. 774) (1) a similar provision was 
held to be void for uncertainty. 

It appears from the evidence on the 


. (Ú 28-B'774, - 
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record that Shiam Sunder, father of Mohan 
Lal was treated more or less as a son by 
the testator, but atthe time that this will 
was executed he was only about 20 years 
of age and, therefore possibly in the opinion 
of the testator unsuitable to have absolute 
disposing power over the property of the 
have 
considered it dangerous to leave his wife 
in the position of a Hindu widow and, 


‘therefore, he may have intended nothing 


more than making a temporary arrange- 
ment by appointing two managers of the 
Thakurji to be in reality guardians of 
Shiam Sunder. This might well explain 
why he did not clearly say that the idol was 
to be malik and why there was no pro- 
vision for the appointment of managers 
after the death of the two actually named 
by the testator. 

The learned Oounsel has referred us to 
certain cases as supporting his argument 
that this wasa genuine dedication forever 
and ever of the whole property of the 
deceased tothe Thakurji. The principle 
in all such cases is clear: if the real ine 
tention of the testator was to benefit the 
idol and there was clear dedicaticn then 
the idol becomes the owner of the pro? 
perty. If, onthe other hand, the dcminat- 
individuals 
and not a deity then the whole transaction 
would be a mere colourable imitation of 
a dedication or at most there might be a 
charge in favour of the particular idol. 

The first case that the learned Counsel 
relies on is Jadu Nath Singh v. Thakur Sita 
Ramji (44 I, A. 187) (2). Here a Hindu dedi» 
cated the whole of his property toa temple. 
Half the income wasto be enjoyed by the 
managers without power of alienation and 
upon thedeatn of the named managers 
the Govt. was to become manager and the 
whole net income was then to be applied 
tothe expenses of the temple. Their Lorde 
ships ofthe Privy Council said that there 
was in tte beginning a clear expression 
ofan intention to apply the whole estate 


‘for the benefit of the idol and the temple 


and the rest was only a gift to the idol 
sub modo by a direction that of the whole 
which had already been given part was to 
be applied for the upkeep of the idol 
itself and the repair of the temple and 
the other was to go for the upkeep of the 
managers. The shares were half and half 


9) 44I A 187; 42 Ind, Oas. 225; .21 OW N 953; 
2M L T 52; 20 O O 200; 19 Bom. L R 687; (1817) 
W N605; 26 OL J 309; 39 A553, 4 O Ld 586; 
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parts of the will, might be believed to be 
more probably the intention of the testator. 
The learned Judge has taken separately 
the sentence starting badeen lihaz kul jaidad 
ghair manqula and ending banamzad Shri 
Thakurji Mahraj ke karke as showing the 
intention of the testator to dedicate the whole 
of the immovable property to the Thakurji 
Mahraj. We think, however, that this 
sentence must be construed with what follows 
because the whole of the will must be con- 
sidered together to arrive at the meaning 
of it. The words banamzad Sri Thakur- 
jt Mahraj ke.karke are ungrammatical, but 
we think they can be read as correspond- 
ing to Sri Thakurji Mahraj ke nam men 
karke. We note then that no word showing 
absolute interest without limitation of time 
appears. The ido} is not made malik nor 
is it said that he shall have the full powers 
which the testator had. It would perbaps 
not be an unfair translation to say that 
the testator is putting this property in the 
name of the idol without saying exactly what 
right the idol shall have. This is the first 
example of vagueness Next Ram Raghubir 
wrongly described as “son-inslaw”’ and Mst. 
Jhabbo the widow are given the manages 
ment of the property, ba Sarbarkari mukhtiar. 
They are not called shebaiis or mutwallis, 
or any similar words, Nothing is said as 
to who is to succeed, and itisa remark- 
able omission if the Thakurji was being 
given the property for ever and ever. This 
is not even a case where the persons appoint» 
ed had heirs who would obviously succeed 
them at their death. Jhabbo Bibi had no 
son while Ram Raghubir was not of the 
family except that he married a daughter 
of Mahadeo Prasad, brother of the testator, 
and there is nothing to show that he had 
any son to succeed him, This made it 
especially remarkable that the testator should 
not provide for successors when as he says 
in the beginning his intention in making 
this will was to avoid future litigation. . 

_ Oomicg now to other duties of these 
managers, We come to that sentence aur 
amdani munafa se Thakur Mahraj ka 
bhog lagakar sab log yant zouja waghaira 
minmugir wa jisko ki zouja minmugir wa 
Lala Ram Raghubir munasib samjhen 
parwarish karen. There are two possible 
readings of this—(1) that the two managers 
should make offerings to the idol in the 
shape of bhog and distribute those offerings, 
after presentation to the idol, to the wife 
of the deceased, to persons described as 
waghaira minmugir and also to any other 
persons chosen’by thé two managers or 


(2) that they should give offerings and after 
doing that they should maintain the . wife 
etc. not merely from: the offerings, : 

The learned Judge has adopted this 
second reading and has therefore held that 
the testator really meant to provide food, 
clothing etc.,for the wife and other-per- 
sons. This would certainly be a cone 
siderably greater expenditure than giving 
offerings to the Thakurji and could easily 
swallow most,if not all, of the income of 
the property. 2, | Sn 8 

This idol was with two other idols kept 
in a room in the upper storey of the 
house of the testator which upper--storey 
was composed otherwise of female ap- 
partments. ‘There is evidence to-the effect 
that the custom of bhog in families like 
that of the testator consists in presenting 
to the idol the daily food of the family 
which is afterwards eaten by the family. 
This would in fact. be submitting for the 
blessing of the deity the daily food and 
would not involve the . provision of food 
beyond that required by the family, We 
note in this connection that in the accounts 
maintained by the testator as expenses 
of the idol there is an average of under 
Rs, 40 consisting of expenditure on two 
festivals a year, but nothing for daily bhog 
so that it appears that there was no custom 
of feeding strangers with the bhog. The 
idol had no separate temple nor. did this 
will order any temple to be built and only 
such persons as were chosen by the two 
managers were entitled to the bhog besides 
the widow waghaira. Unless, therefore 
the two managers went out of their way to 
select personsta receive bhog, the expen- 
diture on bhog would be very little. An 
example of obscurity hereis the use of 
the term waghaira minmugir, No manae 
ger could possibly decide looking at the 
will alone who constituted this waghaira. 
He might guess that the testator meant 
the persons residing in the house who in 
hislife time ate the daily food, but this 
would be mere guess work. If we hold 
that by this sentence the testator meant 
that a certain number of people were 
merely toshare the bhog, we find the 
difficulty that the term parwarish karen 
is án every day expression which means 
far more than mere givingfood to persona, 
andincludes the provision of clothes and 
other reasonable expenses, We find it 
quite impossible tosay which of the two 
alternatives the testator intended, and we 
certainly cannot say that the view held 


by the learned Oivil Judge is. manifestly — 
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adopted by Kanjimal. -Various members 
of the family held different views, but for 
practical purposes’ this- question was set 
at rest by a deed of relinquishment by 
Parmeshuri Das in favour of Shiam: Sunder 
if Parmeshuri Des was in fact the nearest 
reversioner, that is to say, if Bisheshar 
Nath had been adopted by Kanjimal which 
Parmeshuri Das denied. | i 
` Bisheshar Nath executed a will Ex. l; 
dated November 20, 1&87, and the case 
of the plaintiffs was that that will left 
the property of the testator absolutely to an 
idol to which we shall refer as Thakurji, 
the managers being Mst. Jhabbo Bibi and 
Ram Raghubir who will be found in the 
pedigree. The plaintiffs then alleged that 
_ Shiam Sunder came into possession adversely 
| or if he was a mutwalli then he did not 
perform his duties properly, Consequently 
the plaintiffs were entitled to the following 
reliefs: T Se 
(a) that plaintiffs Nos. 1 and 2 be 
appointed mutwallis of MThakurji 
and Mohan Lal,son of Shiam Sunder 
defendant, be ordered not to inter 
fere with the plaintiffs, or 
' (b) that if the defendant is a mutwalli 
then he be required to render 
accounts and a decree be passed 
for any amount found due after 
payment of additional court-fees if 
necessary; 
(c) that if the plaintiffs alone be not 
i ‘appointed trustees then they stould 
be appointed trustees jointly with 
the defendant; | : 
(d) that if reliefs (a) and (c) be not 
granted then a perpetual injunc- 
- tion be issued to the defendant 
. _.. to the effect that he should not 
prevent plaintifis Nos 1 and 2:from 
worshipping the Thakurji and 
taking offerings and taking part in 
the management, and finally ; 
(e) that any other relief consonant with 
justice be also passed in plaintiffs’ 
favour. l 
The learned Oivil Judge came to the 
conclusion that the will was duly executed, 
that there was no valid trust in law 
creating an endowment in favour of the 
Thakurji because at every stage of the 
will one comes upon different possible 
interpretations and taken as a: whole the 
will certainly reserves a substantial portion 
of the income for the shebait and his 
favourites and that it is vague and uncertain 
‘about the disposition of the property bequeas 
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The property would, therefore, 
devolve on the heirs-atelaw of the testator 
subject to a charge for the daily bhog, 
periodical utsars and other incidental 
expenses of the Thakurji. 

In the appeal the learned Counsel for the 
plaintiffs has argued that an absolute interest 
was given to the idol and so the property did 
not go by inheritance to the heir-at-law of 
the testator and even if the defendant be 
regarded as the manager for the idol, his 
conduct in denying the rights of the Thakurji 
and in appropriating to himself income 
which should have gone to the ‘Vhakurji 
entitles the plaintiffs to be substituted as 
managers in the place of the defendant. 

The whole decision of this appeal must, 
therefore, be based on a consideration of 
the terms of the will and the legal effect of 
it. 
In this will the following passages occur: 
Badeen lehae kul jaedad ghair mangula jo ki 
bila shirkat ghaire wa bila masalthat digre hat aur 
ba qabza wa dakhal malikana hamare ke hai, kisi 
warisan ya agizan ka kot haq nahin hai, ithaea 
bahalat sehat-i-nafe wa sabat-i-agal bila ikrah wa 
ajhar, ba durustt hawai khamsa ba nam gad Sri 
Thakur Ji Mahraj key karkey iqrar karta hun aur 
likhe deta hun ki kul jaedadka intizam mawaziat 
wa jaedad ghair mangula ka ikhtiar Lala Ram 
Raghubir wald Bhairon Prasad damad apne ko aur 
niz Mst. Jhabbo zauja-i-mankuha apne ko deta hun 
ki ba sarabararkari mukhtiar hamare ke kul jaedad 
ka intizam karen aur jis kadar qarga dena hai uska 
hal bahikhata wa nize dastaweeat se zahir koga wa 
munafaamdani muwaziat se ada kia jawe aur mula- 
zmin hamare badastur qaem rakkhe jawen, Aur 
amdani munafa se Thakur Mahraj ka bhog lagakar 
sab log yani zouja waghaira minmugir wa jisko ki 
zouja minmugir wa Lala Ram Raghubir munasib 
samjhen parwarish karen. Aur jo munafa bagi 
rahe usse Thakur Mahraj ka kharch jo munasib ho 
ya jo nek kam tajwiz kiya jawe karte rahin. Illa 
jaedad ghair manqula ke ekhtiar bas wa rahan ka 
na giuja minmugir ko aur na damad hamare ko 
hasil koga, agar barkhilaf iske kiya jaweto batil wa 
na-masmua ho. 

The learned Counsel for the plaintiffs 
states that we should place ourselves in the 
armchair of the testator and construe the will 
so as to give effect to the intention of 
the testator by suitably construing passages 
in the will which are not obviously plain, 
so a8 to give them the meaning which 
the testator would have given them. He 
urges that intestacy should be avoided 
whenever possible. We agree generally with 
what he has-urged, but we must say that 
there .are cases when a Court with the beat 
of intentions cannot understand what was 
the intention of the testator, and further, 
when the testator has used plain language, 
we cannot give a meaning contrary to this 
plain language even if to give such contrary 
meaning might give effect to what, from other 
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drawn from the fact that the grantor did 
not remain in possession and that therefore 
there was an indication that the document 
was an outeand-out sale rather than a morte 
gage,falls to the ground. Where the usufruct 
is to be taken into consideration, the indi- 
cations point clearly to a mortgage, and 
the test of. possession, which would only 
be of value inthe absence of any stipu- 
lation -for interest or deduction for profits 
made from the use of the property, dis- 
appears. Thus not only is the presumpe- 
tion that the document is a mortgage 
unrebutted, but the majority of the tests 
which the learned Judge placed before 
himself for consideration would indicate 
that the document was a mortgage and 
must be interpreted as such, and ths deci- 
sion which has been reached on the one 
test which the learned Judge interpreted 
as giving a contrary indication was reached 
on no evidence at all. 

The decision of the lower Appellate 
Court is reversed and its decree set aside, 
and the decree of the trial Court is restored. 
Costs in the trial Court will be as ordered 
in that Court and the costs in the lower 
Appellate Court and in this Court will be 
Sorna by the defendant No. 3 Jagan- 
nath. l 


B. Appeal allowed. 
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Will—Construction—Principles—V alue of deci- 
stons— Good work ” whether vague—Held there was 
ef i eal dedication absolutely in favour of 
#dol, 

In interpreting a will the Court should place itself 
in the armchair of the testator and construe 
the will so as to-give effect to theintention of the 
testator by suitably construing passages in the will 
which are not obviously plain, so as to give them 
the meaning which the testator would have given 
‘them. Intestacy should be avoided whenever pos- 
sible. But there are cases when a Oourt with the 
best of intentions cannot understand what was the 
intention of the testator, and further, when the 
testator has used plain language, it cannot give a 
meaning contrary to this plain language even if ‘to 
give such contrary'meaning ‘might give effect -to 
what, from other : parts of the will, might be believed 
to be more probably the intention of the testator..[p. 
598, col, 2; p, 599, col. 1.) À 

"No two wills are the same 'and so decisions are 
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only a guide to the application of the principle. - {p: 
601, col. 2 < ` ' va 
The ais of the will must be considered toge- 
ther to-arrive atthe meaning of it. [p. 599, col. 1.) 
The term “ good works” is certainly exceeding- 
ly vague and is void for uncertainty. Nek kam or 
good works is vague and does not necessarily mean an 
expenditure on a charitable object. Bat Bapi v. 
Jamna Das Hathisang (1), relied on [p. 600, col. 1; 
p. 601, col, 1.) ; : 
If the real intention of the testator was to benefit 
the idol and there was clear dedication then the idol 
would become the owner of the property. If, on the 
other hand, the dominating intention was to benefit 
individuals and not a deity then the whole trans-' 
action would be a mere colourable imitation of a 
dedication or at most there might be a charge in 
favour of the particular idol. 
[Case-law referred to.] oo 
Held, after construing the terms of the will that 
the will was altogether so vague that it was not 
possible to say for certain that the testator intended 
a permanent dedication to the idol absolutely. ` No 
valid trust was created bythe will and that at most 
there was a charge or trust in favour of the idol 
for bhog which need be no more than the ordinary 
daily food of the family. [p. 601, col. 2; p. 602, col, 1.] 
[Oase-law referred to.] 


F. O.A against the decree of the Sessions 
and Oivil Judge, Lucknow, dated October 
28, 1936. 

Messrs. G. Hasan, Makund Behart and 
Harish Chandra, for the Appellants, 

Messrs. P, L. Banerji, Rajeshwari Prasad 
and Ramapat Ram, for the Respondent. 


Judgment.—This is a first appeal by 
plaintifs against a decision of a Oivil 
Judge of Lucknow dismissing a suit with 
costs. 

To understand the appeal the following 
pedigree is nezessary: 











GOPI NATA | 
| | | 
Kanjimal Jagannath Khushal Ohand 
| | E fee Das 
ly d d 
Bisheshar Nath Mahadeo Prasa 
died 1887, 
married Jhabbo Bibi, 
died 26-7-1913 - 
] 
Bisbui Bibi, Shiam Sunder Radhey Shiam 
EEN Ram 
pense Mohan Lal 
(defendant) | | 


ee TT 


‘Shankar Lal 


iSh k 
Gauri Shankar (plaintif No. 2} 


(plaintif No. 1) 

On the death of Bisheshar Nath the 
nearest reversioner was either Parmeshuri 
Das or Shiam Sunder according to whether 
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The correctness of the calculation has not 
been the subject of dispute, As this 
amount was paid within three years and 
asthe result of a transaction between 
Rao Ranjit Singh and the plaintiff,I do 
not eee how it can be construed as other 
than a re-purchase. The document in 
question isin my opinion a-mortgage by 
conditional sale. The learned Judge of 
the lower Appellate Court has taken 
notice of the various tests which have been 
applied from time totime inthe Courts in 
India in distinguishing a mortgage from 
a sale with a condition of re-transfer and 
has referred tothe summary of the most 
important tesis which appear in Sir Dinshah 
Muila’s Transier of Property Act, seccnd 
edition, on p. 330. The learned Judge has 
quoted the first five ofthe six tests given in 
that work, namely, (1) the existence of a 
debt, (2) the period of re-payment, (3) the 
continuance of the grantor in possession, 
(4) the stipulation of interest on re-pay- 
ment and (5) a price below the true value. 
He has, however, omitted the last test, 
namely, whether the stipulation for re- 
conveyance isin a contemporaneous deed 
or in one executed after a lapse of tiime. 
‘It is possible that he omitted this particular 
test inasmuch as by virtue of the Proviso 
tos. 58 (c) ofthe T. P. Act, which was 
added toit by the amending Act of 1929, 
no transaction purporting to be a mortgage 
by conditional sale shall be deemed to be 
a mortgage unless the condition of re- 
transfer is embodied in the document which 
effects or purports to effect the sale, and the 
question whether deed is contemporaneous 
or subsequent does not arise. ‘lhe proposi- 
tion, however that a contemporaneous entry 
stipulating re-conveyance indicates a morte 
gage still holds good, and the obvious 
effect of the added proviso is that prima 
facie the document is a mortgage and 
that the burden lies on the opposite party 
to show that it appears ratherto be an 
out-andsout sale,in which case the tests 
mentioned would have to be applied. 

The learned Judge of the lower Appellate 
Court has failed to notice that the burden 
of proving that the document is nota 
mortgage when prima facie it must be 
taken to be one lay on Jagannath who 
contested it. Without any discussion of 
ihis point ihe learned Judge immediately 
proceeded to an application of the tests, 
‘The first test, the existence of a debt, 
uithough mentioned by him is not considered 


neither did he consider whether the period. 


of repayment was a short period indicating 
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a sale or a long period indicating a morie 
gage. Asthe length of a period as an 
indicating factor is always relative, the 
point is not one of any particular impoit- 
ance. The learned Judge did not attach 
any importance to the next tuo tests 
enumerated by him, apparently consider- 
ing that they cancelled each other out 
since the grantor did not continue in pose 
session, such continuation being held to 
indicate a mortgage, whereas the stipulation 
for interest on repayment, which undoubte 
edly existed in this case, did indicate a 
mortgage, He based the whole of his 
reasoning on the fifth test, namely, that a 
price below the true value of the fields 
indicated a mortgage, and he came to the 
conclusion thatthe full value of the fields 
had been menticned in the sale deed 
Ex. P-2, This finding has been challenge 
ed ashaving been improperiy arrived at 
inasmuch as there was no pleading in rese 


pect of what the original price of the fields 


was and that the matter was not put in 
issue, The learned Judge's reasoning is 
that if the value was as low as 1850 in 1932 
it could not possibly have been w.rth more 
than Rs. 2,500 in 1920, I donot consider 
{hat the learned Judge is entitled to 
come to this conclusion in so empirical a 
manner without any evidence on the 
subject being cn the record. If he wished 
to ascertain what the value of the fields 
was in 1930 and the correctness of his 
interpretation of the document turns in hie 
view entirely on this point he should 
have afforded the parties opportunity to 
lead evidence on the subject. It was 
certainly no part of the plaintif s duty to 
plead that the price mentioned Rs. 2,500, 
was below the true value of the fields, 
That wasa point which, as I have shown, 
should have been taken by the defendant 
in order to rebut the presumption that 
the document was not what by reason 
of the Proviso tos. 58 (c) of theT P, Act 
it must be presumed to be. l 

In any case the one test which the 
learned Judge has discussed is not in 
itself conclusive but only an indication, 
There was a stipulation for re-payment of 
the sum with interest, which is certainly 
a weighty factor inclining to tle intere 
pretation ofthe document as a mortgage. 
A still weightier factor is the deduction 
of the piohts which the grantee made 
during he time of his possession, and it 
may be added here that as the usufruct 
was to be considered, the inference which 
the lower Appellate Court appears to have 
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On June 15,1930 Rao Ranjit Singh, the 
defendant No. 1, had executed a document 
in favour of Gokuldas, the defendant No. 
2, and the point for determination is 
whether this document is to be interpreted 
45 a mortgage or as an. out-and-out gale 
with a condition of re-purchase The 
document is Ex. P-2, and after declaring 
that the fields had been sold and the title 
transferred contained the further stipu- 
lation that if at any time ‘within three 
years Rao Ranjit Singh was to pay back 
the Rs, 2,500 paid to him in respect of 
these fields with compound interest at 1 
per cent, per mensem after deducting the 
income which Gokuldas might derive from 
these fields, there should be a re-convey- 
&nce in his favour. It may be added that 
on June 30, 1932 Gokuldas executed an 
agreement to sellin favour of Jagannath, 
the defendant No.3. Tbis agreement was 
not fulfilled, and on July 11, following 
the defendant No. 2 executed. another 
agreement to sellin favour of the plaintiff 
Saheba. In the agreement in favour of 
Jagannath there was nò` mention by 
Gokuldas of the agreementto re-convey to 
Rao Ranjit Singh on repayment within 
three years, although this was mentioned 
in the agreement in favour of Saheba, 
Neither of these agreements was ~ imple- 
mented, and Jagannath brought a suit 
for specific performance during the pen- 
dency of the hearing of the suit which is 
now the subject of second appeal and 
obtained a decree, the Judge, who is the 
same Judge who decided the case now 
- Under appealia Saheb’s favour, holding 
that however imperfect Gokuldas’s title 
to sell to Jagannath may have been, 
. Jagaaoath had sued for specific perform- 

-ance with his eyes open as to the doubt 
of Gokuldas’a title tosell and was entitled 
to his decree for specific performance for 
what it was worth. On October 6, 1932 Rao 
Ranjit Singh executed a sale deed of the 
property in favour of the plaintiff, and 
ofthe purchase money which amounted 
to Rs, 2,000 Rs. 150 was paid to Rao Ranjit 
Singh and Rs. 1,850 was paid to the 
defendant Gokuldas, on a calculation 
based on the assumption that the docu- 
ment between Rao Ranjit Singa and Gokul- 
das was a mortgage, in full satisfaction 
of the mortgage claim. It will be noted 
that this sum of Rs. 1,850 is the sum for 
which Gokuldas had ‘contracted to sell to 
Jagannath. Tne document Ex. P-2 was 
then given back to Rao Ranjit Singh, and 
thé plaintiff claimed that he had bought 
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‘Tightly held that l 
-wrong in admitting evidence as to the 
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the fields clear of any incumbrance since 
the mortgage had been satisfied. 

The trial Gourt in a brief judgment 
came tothe conclusion thatthe document 
between Rao Ranjit Singh and Gokuldas 
was in effect a mortgage, basing his 
opinion on the wording of the document, 
fortified by what he considered the 
Surrounding evidence as shown by the 
oral evidence, The learned Judge did not 
consider that s. 92 of the Evi. Act 
debarred him from admitting oral evidence 
on this point as it was not sought to 
contradict or vary the terms of the docu» 
ment. The learned Judge also came to 
the conclusion on the issue whether the 
plaintiff had any notice of the agreement 
to sell between Gokuldas and Jagannath 
that the plaintiff had no notice. The plain» 
tiffs claim was accordingly decreed. 

In first appeal in the -Court of: the 


District Judge, Nimar, the Appellate Court 
the -trial Oourt- was 


intention of the parties and held that the 
document must be construed on its merits 
alone, The Oourt also held as a question of 


fact, and in my opinion quite correctly, 


that the plaintiff did have notice of the 
transaction between Gokuldas and Jagan- 
nath. The Court held- that the correct in» 
terpretation to be placed on the document 
was- that it was noi a mortgage but an 
outeandsout ‘sale and that the defendant 
Jagannath, who was the appellant before 
it, had acquired an absolute title to ‘the 
fields when the defendant No. 1° had 
failed to repurchase them from the: de- 
fendant No. 2, and that he was in possege 
sion of the fields and that the plaintiff 
was not entitled to oust him from that 
possession, The decision of the trial Oourt 
was reversed and the plaintiff's suit was 
dismissed. The plaintiff has preferred: 
this second appeal in which the only 
contesting defendant is Jagannath, ae 

If the document Ex. P-2 isto be treated 
as a mortgage, there can be no question 
that the mortgage has been satisfied, 
and even ifit were to beheld that-itis 
not a mortgage, [donot think that the 
lower Appellate Gourt can be said to be 
correct in stating that the defendant No. 1 
failed to re-purcnase. Tnere is-no doubt- 
that on- October 6, 1932 Gokuldas was 
paid and accepted a certain sum of money - 
which purported to have been reached on 
a calculation of the amount due. plus 
interest after deducting the profits he had 
received from the usufruct: of the -field.-- 
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case however, we are not concerned with any 
process which has been issued under Chap. V 
of the Regulation for the recovery of the 
amount due to the Local Board. The Board 
have chosen to institute a civil suit for the 
recovery of the money due to them, and I 
find nothing in the Regulation to debar 
them from adopting this course if they 
wish todo so. It is true that in a previous 
proceeding the Local Board resorted to 
various processes for the realization of their 
dues. It appears that some portion of the 
amount due to the Board was recovered in 
this{way, but the present civil suit is for 
the realization of the balance due to the 
Board. The claim of the Board arises 
directly from a breach of the conditions of 
the defendant's lease and does not appear 
to be connected with the processes previous- 
ly issued, in such a way as to bring it 
within the scope of s. 154 (g) of the Regula- 
tion. As far as those particular processes 
are concerned, it is not contended that any 
-difficulty occurred which could have given 
‘rise to any claim. All that appears to 
‘have happened was that the Tezpur Board 
attached and sold some ofthe moveable pro- 
perties belonging to the defendants under 
B, 69 of the Regulation and no objection 
or claim was filed by any person in con- 
nexion with this procedure, 

It is further urged tHat, as the Tezpur 
‘Board once resorted to the revenue autho» 
rities for the recovery of their dues, they 
-were thereby debarred from recovering any 
‘portion of the money due to them in a 
‘Oivil Court. Iam not however prepared to 
“accept this argument. Ohapter V of the Regu- 
‘jJation merely provides a speedy execution 
procedure for realizing reyenue and quasi 
revenue. Asin the present case the whole 
of the amount due could not be realized in 
‘execution, the debt due to the Board 
‘Yemained unsgatistied, and, in my view, it 
remained open to them to recover this 
money by instituting a civil suit if they 
 gonsidered this method the most convenient 
‘means for the purpose of realizing their 
dues. It is argued that 5. ¥4 of the Regula- 
tion indicates that all the sums realizable 
aS arrears of land revenue must be recovers 
ed under the provisions of Chap. V, butI do 
not think that that section can bear this 
interpretation I consider that s, 94 should 
be read as subject to s. 154 by which the 


jurisdiction of the Civil Courts is expressly 


‘excluded in connexion with certain matters 
only. If a process were issued under Chap. V 
“for the recovery of a sum realizable as land 
revenue the provisions of Chap. V would 
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automatically apply by virtue of s, 94, but if 
the party entitled torecover such a sum insti 
uted a suit-in a Civil Court for this purpose 
there is nothing. in my opinivn, in the 
Regulation to prevent the party from doing 
so, In this view of the case, I consider 
that the decision of the learned Subordinate 
Judge is correct. ‘This appeal is therefore 
dismissed with costs. The hearing-iee 
is assessed at three gold mohurs. Leave 
to prefer a further appeal under cl. 15 of 


-the Letters Patent is refused. Tne Rule for 


stay is discharged. No order is made as 
to costs in the Rule. 


3, Appeal dismissed. 
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JAGANNATH AND cTHERS - DEFENDANTS—~ 
RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 58 (0), 
Proviso—Effect of ~Transaction whether mortgage 
or sale with condition of re- purchase. 

A contemporaneous entry stipulating re-con- 
veyance indicates a mortgage andthe efect of the 
added Provigo tos. 58 (c), T. P. Act,is that prima facis 
the document is a mortgage and that the burden lies 
on the opposite party to show that it appears rather 
to be an out-and-out sale. 

A document after declaring that the fields had 
been sold andthe title transferred contained the 
further stipulation that if at any time within three 
years the purchase price was paid back with com- 
pound interest after deducting the income which the 
purchaser might derive from these fields, there 
should be a re-conveyance in favour of the vendor: 

Held, that the document amounted to a mortgage 
and not an out-and-out sale with condition of re- 
purchase, 


A. from the appellate decree of the Court 
of the District Judge, Nimar, dated Decem- 
ber 11, 1936. 


Mr, G. R, Deo, for the Appellant. 


Mr, N. T. Mangalmoorty with Mr. K. B, 
Tare, for the Respondents. 


Judgment.—This is a second appeal 
by the plaintiff who succeeded in the trial 
Court but against whom the decision 
was reversed in the lower Appellate Court, 
The claim was for possession of malik - 
makbuza lands which the plaintiff claimed 
he had purchased from Rao Ranjit Singh. 


- 
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CALCUTTA HIGH COURT 
Appeal No. 129 of 1938 . 
December 15, 193s 


Epetey, J. 2s tO 
RAGHTBIR SINGH OHETRI— DEFENDANT 
No. 1—APppELLANT 


VETSUS ` 
TEZPUR LOCAL BOARD — PLAINTIPRS 
AND ANOTHER— RESPONDENTS 

Assam Land and Revenue Regulation (I of 1886), 
ss. 154 (1) (g), 94—Claim of Local Board for recovery 
of money arising from breach of lease and notcon- 
nected with process issued under Chap. V—Suit in 
Civil Court, if competent—S. 94, interpretation, 

‘The expression “process” obviously has a technical 
meaning under the Aseam Land and Revenue Regula- 
tion and refers to the various processes for the 
recovery of arrears of land revenue which are men- 
tioned in Chap. V of the Regulation, and the methods 
which may be adopted in this connection are actually 
pmenibed as “ processes’ in s.91 of the Regula- 

ion. 

Where theclaim of the Local Board arises directly 
froma breach of the conditions of the defendant's 
lease and is not connected with the processes issued 
under Chap. V, there is nothing in the Regulation to 
dabar the Board from instituting a suit -in. Civil 
Oourt for the recovery of the money due to them. The 
mere fact that the Board once resorted to the revenue 
suthorities for the recovery of their dues, does not 
debar them from recovering any portion of the money 
due to them in a Civil Uourt. , 

Section 94 cannot be interpreted to mean that all 
the sums realizable as arrears of land revenue must 
be recovered under the provision of Chap. V. 
Section 94, Assam Land and Revenue Regulation 
should be read as subject'to s. 154 by which the 
jurisdiction of the Civil: Courts is expressly éxcluded 
in connection with certain matters only. ' If a process 
were issued under Ohap. V for the recovery of a sum 
realizable as land reyenue theprovisions of Chap. V 
Would automatically ‘apply by virtue of s. 94, but if 
the party entitled torecover such'a gum instituted’a 


e Jide 


suit in a Oivil Court for this purpose there ia nothing 
in-the Regulation to prevent the party’ from doing 
80. e 4 i 


"i. 


A. from the appellate order of the Special 


Sub-Judge, Assam Valley Districts, dated 
April 29, 1938, l 


e Hemendra, Kumar Das, for the Appel- 
ant. ‘ a 


Messrs. Panchanon Ghose and Paresh 
Nath Mukherji (Sr.\—for the Respondents. 


Judgment.—In this case, the Local 
Board of Tezpur have sought to recover by 
a civil suit a certain sum of money due 
from the defendants in their capacity as 
the lessees of the Borgong Hat. In view of 


the provisions of s. 93-A, Assam Local Self» 
Govt. Act, there is no doubt that the amount 


due tothe Board may be recovered as if 
the same were an arresr of land revenue 


‘recoverable under the Assam Land and 


Revenue Regulation 1886, but the question 
for consideratton is whether this Regulation 
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will have the effect of preventing the Board 


‘from realizing their dues by instituting a 


Civil suit if they prefer to adopt the latter 
procedure, The learned Munsif held that 
the effect of s. 154 (1), Assam Land and 
Revenue Regulations, was to debar the 
Board from instituting a civil suit in con- 
nexion with this matter, A contrary view 
has been adopted by the learned Subor- 
dinate Judge, The relevant povisions of 
8, 154 ofthe Regulation are as follows: ` 
“Section 154 (1)~Except when otherwise expressly 
provided in this Regulation, or in rules issued under 
this Regulation no Oivil Gourt shall exercises 
jurisdiction in any of the following matters:.. ... 
(g) claims connected with, or arising out of, the 
collection of land revenue or amy process for the 
recovery of an arrear of land revenue or of any sum 
which is by this Regulation, -or by any other enact- 
ment for the time being in force, realizable as an 
arrear of land revenue ....(2) In all the above cases 
marie iction shall rest with the revenue authorities 
oniy, ; : > 
As I read sub-s, (g) of s. 154 (1) of the 
Regulation, the intention of the Legislature 
was to exclude the jurisdiction of” Civil 
Courts in respect of claims of two kinds, 
namely (1) those connected with or arising 
out of thé collection of land revenue ` and 
(2) similar claims connected with or arising 
out of any process for the recovery of (a) of 
an arrear of land revenue or (b) of any sum 
realizable as an arrear of land revenue. 
The present claim clearly. does not fall 
within the first category mentioned above, 
The sum which the Local Board are now ` 


seeking to recover is admittedly a’ sum 


realizable as an arrear of land revenué, 
but, it is necessary to consider whether 
the claim of the Board connected with this 
sum arises out of any process so as to bring 
‘it within the second category of the claims 
‘mentionéd above,’ In my’ opinion this cone 
dition has not been fulfilled. “The expres- 
sion “process” obviously ‘has a technical 
meaning under .the Assam Land and 
Revenue Regulation and refers to the 
various processes for the recovery of arrears 
of land revenue which are mentioned 
in Chap. V ‘of’ the Regulation, and’ 'the 
méthods’ which may be adopted in this 
connexion are actually’ described as “‘pro- 
cesses” in & 91 of the Regulation.’ It ‘is 
clear from the~ provisions’ of such sections 
as69, 79, 9lof the Regulation that ample 
scope is allowed to the aggrieved ‘parties 
to file claims forthe adjustment of their 
grievances in regard to < these processes, 
‘and in such cases it would ‘follow ` from 
what is stated in s, 154 read with s. 94 that - 
‘the revenue’ authorties only would have 
jurisdiction to deal with such claims, In this. 


i 


“tion to set aside the order of satisfaction 
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It seems to me that there can be nó quese 
tion of the execution of a decree which is 
not in being atthe time of the-application. 
‘It would not be proper ‘to couple an appli- 
cation for ‘execution along ‘with the appli- 


‘for until ‘the decrée had been restored to 
being, there would ‘be nothing to execute, 
nor even any determination of the amount 
‘for ‘which execution could issue, I have 
been referred to two decisions, Rajagir 
Sahay v. Ishwardhari Singh’ (1) and Ratan- 
chand v. Chandilal (2), wheréin it- has 
been held that an application to re-construct 
a lost'deeree is not a step-in-aid of execu 
tion. Still less, it seems to me, can ‘we 
regard an application to revive a decrée, 
which according to the record ‘is finally 
satisfied, as a.step-in-aid of execution of 
that decree which ‘unless and until itis 
revived has no judicial existence. 

The argument that the decree must be 
treated as‘having been suspended during 


PHARKAM'KOJINIVYAKATA MOIDIN. V, SUBÈAMANYA tveR (MADR.) 
application, there is no executable decree. 
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‘are seeking to get a decree, you are not 


~ obliged to execute. that decree until the 


scope and extent of that decree have been 
finally determined in appesl; by analogy, 
therefore, when you are seeking to revive 
-a decree which has lost its judicial existence, 
- you should not be required to execute that 
decree until the precise scope of its revival 
has been ascertained by a final order in 
appeal. Unfortunately for the respondent, 
however, questions of limitation cannot be 
determined by pure logic and any excep- 
tion from the general rules laid down in 
the Schedules to the Lim. Act must be 
brought within the four walls of the statute. 
It is, I think, definitely established that 
el, (2) of Art. 182 has no application to 
appeals other than appeals against the 
decree itself. Its scope has been extended 
to caver an appeal against a preliminary 
decree in a mortgage suit when there is an 
executable final decree which is liable to 
. be. modified in the light of that appeal. But 


--T aw not:aware of any authority for exe 
“tending the scope of Art. 112, cl, (2) to 
appeals from orders in collateral proceed- 


the pendency of the application to set aside 
“the satisfaction order and appeals there- 


from does not tést on any specific provision 


of the Lim, Act nor on ‘any definite - 
‘authority but is’ only based on analogies 


‘ings which may affect the decree to be 
executed. It bas been definitely held that 
this clause does not apply to appeal from 


‘from observations in cases arising out of 
‘very different facts. It seems to me quite 
“clear that this: decree was not suspended 


> 


‘“during the appeals from the order on this 
application and the fact thatit was not 


ates 


“suspended is,shown by the filing of an exe- 
‘cution petition while the second -appeal 


a ba A 


- was pending. Had this decree been in'sus- 


_ orders on an application to set aside the 
decree—vide Brijraj v. Nauratan Lal (3) 
-and Fakir Chand v. Daiba Charan (4) and 
"from the very provisions of the Code itself 
-it may be inferred that‘ the principle of 

wel, (2) has not been extended to appeals 

-sagainst an orderin review of a judgment 

OI =" Or appeals against, an order amending- a 
: pense .60 that no execution petition could "decree, In’ effect, the proceedings of which 
be filéd, “it might be argued that limitation . the, respondent seeks. to take advantage 
“would nót ‘run, ‘Bot in fact an execution . were more in -the: nature of an appeal 
‘ petition -was ‘filed and the existence of ‘the’:.ggainst an-order ‘in: review than anything 
“second appeal would not have been a valid glee” and I donot think ‘there is any 
“objection to the .executability of the -decree ~ statutory provision whereby the person 
in“ pursuance of that‘execution petition. It ..whese decree has been modified as a result 
' geems to me therefore that it cannot be . of a review application against an order 
‘contended “that this decree was'in suspens® “recording satisfaction can have been benefit 
' while these appeals were pending. _. for. purposes of limitation of the period 

It has been suggested, however, that ‘if . taken up by appeals against that order. In 

‘this application cannot be, regarded as-@ : the result, thererore, I allow the appeal and 
Btep-in-aid. of an existing decree, it-can -be -- ‘dismiss the Execution Petition No. 730 -of 
regarded as an, application for the decree ~.1934 with costs throughout. Leave to appéal 
“itself so that the provisions of el. (2)-of ..is granted. 

“Art. 182 would be directly applicable., This 7 
contention seems to me to have more basis - 

“in logic than those ‘which have’ succeeded 
in the lower Appellate Court. It is arguable 
‘as amatter of pure logic that when you 
i (1) 11 OL J:243; 5 Ind; Cas, 660, l 

(2) A I R 1934 Bom, 113; 150- Ind, Oas. 866; 36 Bom. - 
& R15, 1R Bh - 


2 ep. Appeal allowed. 


if? 3 Pat, L J 119; 44 Ind. Oas, 575; A IR 1917 Pat, 
f ool! 54 O 1052; 104 Ind. Oas. 466; AI R 1927 Cal, 
z 4. ” 5 = - j 


ma 
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~ , sentence of five years’ rigorous’ imprison- 


“ment: would meet the ends of justice. 


: The result, therefore, is that I would dis- | 


.charge this reference, set aside the cone 


. Viction under s.302 and the sentence of . 


death and convict the appellant of an offence 

. under s. 304, I; P. O., and sentence him 
to aterm of five years’ rigorous: imprison- 
t  - ment. 


-` Varma, J,—T entirely agree. | 
D. _ Reference discharged, 


I: - MADRAS HIGH COURT 
ee Appeal No, 1 of 1937 
bop oF August 7, 1939 
aE WADSWORTA, J.- 
' THARKAM KOJINIYAKATH MOIDIN 
| KOTTI— APPELLANT 
. versus 
K. N. SUBRAMANYA [YER—Responpenr. 


-y ‘Limitation Act (IX of 1908), Art. 182 (5)—Ap- - 


. plication to revise decree finally satisfied—Whether 
', step-in-aid—Decree, if suspended pending application 
_to set aside satisfaction order or appeals therefrom— 
‘- Art! 182 (5), applicability to appeal against review 
raced to set aside order recording satisfaction of 
ecree, 

‘ , . When atthe time of making an application there | 
` sno executable decree, the application cannot be | 
v regarded ss step-in-aid of execution. There can be no 
i+ question of the execution of a decree which’ is not. in 
: being at the time of the application, , It would not be 
: proper to couple an application for execution along , 
` with the application to set aside the order of satis- 

‘ faction, for, untilthe decree had been restored to 
: . being, there would be nothing to execute, nor even - 
; any determination of the amount for which execution - 

could issue. An application to revive a decree which . 
` is finally satisfied, cannot be regarded ‘as a step-in-aid 


Mr. P. Govinda Menon, for the Appellant. 


Mr. Ç. M. Ramalinga Aiyar, for the Res- 
pondent. ro 


Judgment.—This appeal raises a quese 
tion of limitation which, so far as I am 
aware, is not covered by any express autho 
rity. The appellant is the judgment-debtor. 
The decree was dated December 7, 1923 
‘and on December 23, 1924 there was. an 


order, passed at the instance of the decree» 


holder, recording satisfaction. ‘The. decree. 


holder subsequently. made an application to 


the Court as a result of. which, on August 24, 
1925 the order recording satisfaction . was 
-in part cancelled and the decree as an 
executable decree was - revived. This 
modifying order was itself the subject of an 
appeal which was:dismissed on Jdnuary’4, 


` 1927. Against this dismissal; there was a 


second appeal which. was dismissed on 


. August 5, 1932, In the interval between 


the dismissal of the first appeal and the. dis» 
missal -ofthe second appeal, an execution 
petition was filed on August 3, 1927 and it 
was dismissed, The present execution petition 


. was filed on March 29, 1934; that is to. say 


more tke six years after the previous execu- 


tion petition, but within two. years of the 
: dismissal of the second appeal against the 


order setting aside the record of satiafac- 
tion of the decree. Now, the question’ ‘is 
whether this execution petition is within 
time having regard to the provisions of 
Art, 182, Lim. Act. _ a ae 

. In the lower Appellate Court, the matter 
was put on two grounds. Firstly that the 
application to modify the order recording 
satisfaction of the decree must be regarded 
aa ‘a-steprin aid of. execution, so that’. the 


of execution of that: cree which unless and until ite starting point for. limitation will be the 


- is revived has no‘{fudicial existence, 


. A decres cannot be treated as having been sus- ^ final, appellate order passed on that appli» 


— pended during the pendency of the application to set . 
_ aside the satisfaction order and appeals there- 


“from te 
: 17i Olause (2) of Art. 182; Lim.-Act, -has no application 
„to appeals other. -than appeals against. the decree . 


cation with reference to cl, (5) of Art. 182. 
The other ground was that, the decree must 
_be regarded as under.suspenaion during the 
period of the trial of the application to get 


_ itself, Its scope has been extended to cover an : aside the. satisfaction order and the appeals 


_ appeal against a preliminary decree in a mortgage 
‘-guit when there isan executable ‘final decree which 
: -4g-liable to be modified inthe light of that appeal. 
- But there is no authority for extending the scope of 
+ Art, 162, cl, (2) to appeals from orders in collateral 
” “proceedings which may affect the decree to be ex- 
- ‘eeuted: There--is no statutory provision whereby 
' the person whose decrees has been modified as a resalt - 
-of a review application against an order recordin 
satisfaction can have the benefit for purposes 
limitation of the period takenup by appeals against 
= Le that order. z - T : á - = : 
; > A. against the appellate order of the Dis- 
.trict Court, South Malabar in A. S. No, 41 
"OF 1935. | 


- t 


+ 


thereform. The learned Judge actually de- 
cided tbe matter on the basis that. . this 
application was a step-in-aid of execution, I 
find it very difficuit to accede to this proposi- 
tion Granting that there are circumstances 
in which an application: may ` ba regarded 
as a-step-in-aid -of-execution though not 
filed. in a pending ‘execution petition, ‘as 
when the decree-holder applies ‘for ‘the 
transfer of a decree to another’ Court for 
execution, it is to my mind very: difficult 
to regard an application as a step-in-aid of 


_ execution, when at the time -of making: this 


a d Ly ee 
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wife. The version given by Jate explains 
‘what happened subsequently. 

The case for the prosecution is inexplic 
cable. No man, whether he be an abori- 
ginal or not, would career about the vil- 
lage attacking persons - unless something 
had. moved him. Of course, if he was 
drunkor mad,he might act in that way; 
but drunkenness and madness must be 

eliminated from this case. Jate was clearly 
enraged at something and acted upon an 
impulse caused by what he had seen. I 

am satisfied that Jate’s version of what 
‘ occurred is the true one and that he acted 
under grave and sudden provocation. 

It was argued on behalf of the appellant 
that as a matter of law a Court is bound 
either to accept the confession as a wholeor 
. to reject it. I am not accepting Jate’s con- 

fession as a whole, because I am bound to 

in law. I am accepting it as a whole, 
because I believe. it to be substantially true. 

In my view a Courtis not bound in law to 
-accept a confession as. a whole. If the Court 

is satisfied that part of a confession is true 
‘and part is false, it can accept such pcrtion 
a8 it finds to be true and reject the false 

poriion, The law upon this subject has 
been clearly laid down by this Court in 
the case of the King-Hmperor v. Iltwa 
. Munda (1), in which a Full Bench held that 
. if an accused person makes a ccnfession, 
the whole of that confession must be placed 
before the Oourt and is receivable in 
evidence. But there is no rule of law 


596) AMPaROR y. Jate URAON ( PAT.) 


does not establish it, and I ‘am not satisfied 
_ with Sibu’s evidence’: when I find that he 
. made no mention of this important fact - 
when first seen by the Police. i i 
The learned Advocate-General has frankly 
admitted that the case, as presented by the 
- proseculion is difficult to sustain. It is 
. a Version of a series of attacks for no ap- 
‘parent reason. An attempt was meade by 
; Bome of the witnesses to show that Jate 
v was .drunk; but the Sub-Inspector makes 
“is:clear that: when he arrested him at 
10 4. M. he was not under the influence of 
drink: Sibu makes contradictory statements 
‘-goncerning his condition. He said: 
. “When-I was trying to take him- to the Police | 
” ‘Station. heappsared tobe. the worse for drink. He 
“ was talking correctly, but his eyes were small and 
’ Blood:shot. I did not notice any smell of drink 
about him. It was about 7a. m. when we started for 
_ the Police Station with Jate,” 
. If no smell cf drink was noticeable, it is 
fairly clear’ that early.that morning Jate 
‘was not-so- drunk as to attack'everybody 
- at sight. Yet that is what is suggested he 
. did. -An attempt was also made te show 
that Jate was mad; but the Sub-Inspector 
«stated that when he arrested him he showed 
- no signs of madness. Jate was kept under 
- observation for some time in- jail, but the 
, medical evidence is to the effect that he 
' « was. perfectly sane. If Jate was neither 
. mad nor drunk, then his actions, as des- 
cribed by the prosecution, cannot possibly 
. be accepted.: Why should a sober and 
- sane man. first attack two people ard-chase 
, them away,then go into the house of a which compels belief in the whole of the 
friendly neighbour and attack him and . statement. The Court, if it comes to the 
. later kil) his wife with a plough-share? - conclusion that the statement in its essene 
< That, however, is the case which the tial particulars is true, is entirely entitled 
- prosecution in-the Sessions Oourt asked the . to disregard the statements which it may 
Court to,accept; In my view:the admitted holdin circumstances not-to be true. The 
facts of {hisi‘case establish beyond all point. of law does not arise in this case; 
. doubt that Jate on the morning in question but I merely mention it because I wish to 
' was moved by ‘some substantial motive, make it clear why I accept Jate's statement 
„and the learned Advocate-General admits asa whole, that is, that he saw his wife 
“that this is probably true. The question ina compromising position and lost control 
is. what was tbe motive which impelled . of himself and: first attacked Bahura and 
_ Jate to attack Bahura and his wife. Jate then killed his wife. . It appears to me that 
pays that he found them in bed together _ the only consistent version in this case is 
- and I see no reason. for rejecting his the version given by Jate throughout, 
statement. Jate has been consistent through- namely in. his confession and in both 
out... He has frankly admitted that he at- Courts. Accepting that version, I hold that 
tacked Bahura and killed his wife -andalso _he acted under grave and sudden pro 
stated in his confession that he would have vocation and that causing Teju’s death 
- killed Bahura if hecould only have caught was not murder but culpable homicide 


-him., There is a ring of truth about his 
-confession, and if appears to me that he 
must haye found his wife in acompromis- 


Ing position to cause him to attack Bahura - 


and when the latter escaped to kill his 


Pure r 3 


not amcunting to murder, 
. The crime, however, i8 a serious one, and 
taking everything intoconsideration I think 
(1)19 P LT 476; 175 Ind. Oas. $00; A I RshO38 Pat, 
258; 10 R P 606; 39 Or, L J 554; 4 B R 688 (¥ B} 


~ 
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assault and that he searched for Jate, . He 
went to Jate’s house and there found Teju 

_pounding mahua seeds but Jate was not 
there. As he was going away from 
-his house, he met Jate on the road and 

. told him to accompany him to the thane 

Jate did so, and if this evidence be accepte 
‘ed Teju was alive when-Jate and the 

_ chaukidar set-off for the thana. This is: a 
‘most . important fact; but it 
‘from „the Police diary that when: Sibu 
. was interrogated . -by the-Police he made | 


. no, reference whatscever tothe fact that: he - 


had seen Teju-alive at her house shortly 
: before -he met Jate and persuaded him to 
- accompany the party to the thana. 
-learned Advocate-General has: pointed out 
that Sibu does not appear hostile to Jate, 
„but if he had seen Teju alive immediately 
before Jate left, he would, in my view, 


_ have undoubtedly mentioned the fact to the - 


Police, 
_.. The suggestion now ae on behalf of > 
the prosecution is that Teju’ was alive when 


Jate and the chaukidar left the village for - 


the thana and that she was murdered later 
on after Jate had left the chaukidar and 
returned to his village.. In those- circum- 


_Stances, it-is said that whatever happened ` 
previously, such: could be .no justitication ` 


for killing. his wife. Even if he had seen 
- his wife in the embraces of Bahura, the 
_Killing-of his wife.some hours’ afterwards - 
-could not have been :sald to-be the result 
„of sudden provocation, though it might be 
‘said to be-the result of: grave provocation. 
It is, . therefore, - very - important in this 
; case to ascertain whether thereswas or .was 
' not a; lapse of: time ‘between the attack on 
,Babura and: the attack on:Teju.: If Sibu's 
“evidence be accepted, there was: such a 
-lapse;of time, but having regard to‘the - 
‘fact that he never mentioned havingiseen 
‘Teju alive te the Police I cannot accept 
his, evidence, 

- The .-prosecution ‘also called Teju's son 
‘Hari Uraon: (P. W. No: 1h). According: to 
him, he returned to tke: house about kalwa 
time. (which is: said to ‘be about 10a. m.) 
-from thei fields and. found the door of the 
house fastened on the inside. - He says’ -he 
-heard his mother crying “come ‘and: save 
-Ine,:Jate is killing:me,” He tried -to-push 
-open .the:door, but he. failed -to do :so- and 
then went weeping to the house of his 
reousin Sukru . Uraon and’told him that his > 
smother had been killed. -Sukru, who is said 
to be; a lame-man,, declinedsto go to. Teju's 
assistance. ‘When this. witness-was 6xamin- 
ed bythe Police when the investigation 
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„commenced, 'he made an entirely different 
statement, ‘That statement was to the effect 
that when he came home he found that his 
mother had been killed. In short he 
‘ admitted that he had seen and heard- noe 
» thing at all, yet in Court of -Session -he 
stated that he had actually- heard his motber 
‘erying for help. In my view the. evidence 


‘of: Hari’ cannot possibly be accepted! ‘and ` 


‘the learned Advocate-General has *-very 
‘properly not invited the Court to accept: the 
evidence of this witness. : 

. A‘number of witnesses were called sih a 
view to establishing what Hari did and said 
after’ he ‘ié supposed tò, have-héard his mother 
‘ery, for help;but if Hari’s évidence; be rejecte 


-i ed obviously the evidence of. these witnesses 


‘ must ‘also"be rejected. There :was - also 
the evidence of a number of witnesses‘ who 
‘stated what they :-had been told ‘by:other 
‘witnesses, ` I cannot -understand '' the 
relevancy. of this evidence as’ most of~ it 
is hearsay and ‘not. admissible. 
it was admissible, it establishes ‘little ‘or 
nothing. 

The prosecution also tendered in evidence 
the confession of the accused; and that ‘is 
undoubtediy evidence against him. That 
confession, however, if accepted, establishes 
not murder but the ‘lesser crime of culpable 
-homicide not amounting to murder.. It is 
‘clear that if a person ‘sees his wife in: the 


arms of another and in:the-anger of the - 
‘momént kills either -his' wife or: her“paras - 
-mour, he: isnot guilty of murdér.-- The proe | 


‘vocation would be both grave ‘and sudden 
‘and would,‘in my view, reduce the ‘crime 


wto culpable homicide: not amounting ‘to — 


‘murder. -Such is Jate’s version ; but - it ‘is 
said ‘that such' portion of the- “confession 


tas suggests grave-and sudden. provovation 


is clearly false .by reason of the evidence 


‘for the ‘proseciition ‘which suggests: that- 


‘Teju was -alive after Bahura had -been 
assaulted and-was alive when Jate accom- 
» panied the chaukidar tothe thana. Jate 
‘left: the chaukidar-some time- afterwards, 
and itis said that Teju must have been 


murdered when Jate returned ‘to the vile 
In those circumstances, it is ‘urged ``: 
that the provocation, even if it’ existed, 


lage. 


- could: not! be described: as sudden. ` A man 


Even :if- 


lj 


:who: thinks over what he-has seen -fot some - 


nhours might. still - act under grave: provoca- 
> tion, but such could not be described assua- 
den, I have,: however given my reasons for 
finding ‘it impossible to accept the evidéxice 
i of> the---prosecution “that Teju -was alive 
-iwhend ate left?with the chawkidarfor- the 
thana. Karma's evidence, even if accepted, 


ro 


~ 
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The evidence is: that :shorily afterwards- 


Jaté went“into Bahùra’s: - house ‘and there’. 
attacked-him..; Bahura (P. W. No. 1) says’ ` 
that he was sleeping in his house with - his - 


wife, child and mother. Jate came with 


an axe and forced the door open shouting - 


“where are you’ Bahura. said “what. do. 
you want?” On hearing Bahura’s voice 
Jate struck with the axe which caused an 
injury on;Bahura’s thigh. Bahura tried to 
get away, but Jate followed him into the 
inner room where they grappled” Bahura's 
wife also intervened and Manga rushed 
from his own house and joined inp the 
scuffle, Jate was.disarmed and fled from 
the house, Again no reason whatsoever has 
been suggested for this attack upon Bahura. 
Bahura said that he had no feud with Jate 
nor with his brother Karma and that he used 
to’ visit Jate’s house:.on occasions, It is- 
to be observed that in: the first informa» 


tion report Bahura said that Jate had gone. 


mad ‘since thenight previous; but’in evi- 
dence he said i EA 

“I cannot say whether Jate’s mind was -really 
affected at that time: I ‘said in my first informa- 
tion. report that. he. was. mad, because he was 
coeecthe SEN a mad man,.viz,in trying, to assault. 
opie. . 
j Théevidence of Bahura is ‘supported by 
the evidence of Manga Uraon (P. W. No. 2) 
and. Charia (P. W. No. 3) Bahura’s wife. 
In my view it is impossible to accept this 
version of the attack on Bahura,- If the 
evidence is to be accepted, J ate, for no reason 
whatsoever, went into’a house of a friendly 
neighbour and attacked him with. an-axe, . 
That in.itself is a difficult story to believe; 
but it is inipossible.to believe that the 
present iversion -when itis.compared with. 
the version. given by; Bahura in the first 
information report. : In the. first informa- 
tion report the suggestion is that immediately 
after the attaek on Bhinsaria and Manrakhan, 
Bahura was attacked. No mention is made 
in that report:of the attack having taken - 
place in -Bahura’s. place. Further, no 
mention.is made of-intervention by Bahura’s 


wife or by Manga P. W. No. 2. 


Bahura and Manga went to Sibu chauki- 
dar, and they: are alleged to have told 
the latter what had occurred. A search was 
made for Jate: and when he was found. 
the chaukidar and the: others accompanied 
by Jate went towards the thana. Accord-. 
ing -to-the prosecution; Mst, Teéju was 
alive at that. time, and if that fact was 
satisfactorily established there could be no 
question. that Jate’s- confession is false, 


. Karma (P. W. No.:6) a brother of Jate 


gave evidence, and he stated that.,on the 
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early morning of the day of the murder 
Teju came to his house and told him that 
Jate had an axe in his hand and was 
talking angrily. Teju asked him to ine 
tervens..but he refused: to.do so owing 
to fear, About an hour later the witness 
said that he was-informed by Sibu chaukic 
dar that Jate had wounded ‘Bahura with. 
a balwa. He: says. that..he went to see- 
Bahura’ and then:met Jate in the village. 
Hé mentions. how they all went to the 
thana accompanied by Jate, but the latter left - 
them before reaching the thana saying that. 
he wculd not.go with. them. This witness. 
said that: when they left the village to. 
go tothe thana. Teju was stillalive because 
he:-had seen: her-in the morning. The 
witness does not say-that. he saw Teju 
immediately before he left: for the thana, 
Even if this witness’s evidence is accepted 
in :its. entirety, it. does not establish that 
Teju. was alive when the chaukidar and 
others left for the thana. All it would. 
establish is that an hour previously Teju 
was-alive. The learned Advocate-General 
had asked us-to accept this witness's evidence 
and to hold that .it establishes that Teju 
was alive when. Jate and the chaukidar 
set-off for the: thana, I, however, find it 
difficult to believe this witness because 
according to iha Police diary he made no 
mention of seeing Teju inthe early morning 
when he was interrogated by the Police, 
In the interests of the accused we have 
carefully scrutinised the statement whic he 
made. There is no reference whatsoever in 
it to having seen Teju on the morning on 
which she undoubtedly was killed. The 
learned Advccate-General has very rightly 
pointed out that Karma is a witness who 
is apparently not hostile to his brother 
Jate. In cross-examination he tried to 
make out that Jate had been mad pree 
viously and that he had killed Teju and 
struck Bahura because he was. mad. The 
witness admitted in cross-examination that 
he had not mentioned’ to any one that 
Teju came to him early in the morning; 
but he said that he told the Daroga about 
it at the Police Station. As I have said 
it-ia clear that he did not tell the Sube 
Inspector because there is no reference 
whatsoever to it in his statement, For 
these reasons I find it impossible to accept 
Karma's evidence that Teju was alive when 
the party left for the thana. 

- The. learned Advocate-General has also 
invited: us to.decept the evidence cf Sibu 
Dueadh (P.-W. No. 5) the village chaukiday, 
According. to him; Bahuia told him of tho 
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on July. 5,. Bahura made a first infor- 
mation report. The contents cf this report 
are important and I think it advisable to 
set out the report in extenso:— - 

“My name is Bahura Uraon, My father’s name is 
Mangli Uraon. I am resident of Dewaki, thana 
Ghaghra, To-day on Wednesday, date not known 
having come to you with Karma Uraon and Sibu 
chaukidar,at9 o'clock I beg to report that Jate 
Uraon has gone mad eince (last) night. He 
p two persons, Bhinsaria Uraon and 

anrakhan to assault them, but they fled away, 
Musammat Tejni, Jate Uraon’s wife, stopped him, 
and they fled away. ‘Then he caught hold of a 
balwa and came to me and wanted'to assault me also 
with the balwa: I caught hold of his balwa, and a 
. scuffle took place, and I got slight injury in the 
right thigh at his hands. I-was bringing him to the 
thana buthe ran away while on his way after he 
had covered half the distance. This is my statement, 
Investigation may be made.” _ } 

-The suggestion in this report is that 
immediately afier the appellant had chased 
Bbinsaria Uraon and Manrakhan, he caught 
hold of an axe and attacked the informant 
Bahura. Bahura dces not suggest that the 
attack took placein the latter’s house, and 
there is no reference to Bahura's wife 
intervening or to Manga (P. W. No, 2) 
arriving on the scene. What is said is 
that the wife of the appellant inter 
vened when Bhinsaria and Manrakhan were 
attacked. and that immediately after- 


wards Bahura was attacked. After this 
report . had been recorded, the Sub- 
Inspector -Sheonarain Prasad (P. W, 


No, 22) set off for the village of Dewaki. 
On the way he met the appellant Jate, who 
made.a statement to him, and in consequ- 
ence of which Jate. was arrested. Shortly 
afterwards some villagers came along and 
told:the Sub-Inspector that Jate had killed 
his wife. Jate was arrested at 10°5 a. m. 
and the Sub-Inspector recorded the informa- 
tion concerning the death of Jate’s wife at 
10.-30 a. m. ee 


_Jate was produced before a Magistrate on 
July 10, 1939, as he desired to make a 
confession. The Magistrate cautioned him 
and told him that he was not bound to make 
a statement and that any statement he may 
make might be used as evidence against 
him at his trial. He asked him if he desired 
to make a statement of his own free will, 
and Jate answered that he was making 
the statement of his own accord. Jate’s 
confession to the Magistrate is in these 
terms: 

“A few days ago, I went to drink kandi at night. 
When I returned home in the morning, I saw my 
wife. Teju sleeping with Bahura Uraon. They were 
in compromising position. I was enraged. I took 
down a balwa which was hanging and I -first gave 


&-blow to’ Bahura in the right leg; ‘He-took to his 
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` Then I picked up a plough 


had e 


heels, Healsosnatohed. my balwa and ran away. 


wife twice on the neck. Shedied on the spot. Had 


not Bahurs fled away, I would have killed him ' 
alone ` 
Police. . 


also, Then I at ones went to the tkana 
and reported all the matter to the 8. I. of 


This is my statement. Teju was my brother's 


wife. I had married her later on, in Sagai form. . 


She is older than I. She hada daughter by me”. 


In the Court ofthe Committing Magistrate 
the appellant admitted making this con- 
repeated that he had : 


fession and again: 
found his wife sleeping with Bahura and 
that he had assaulted Bahura’ and killed: 
his wife in consequence of what he bad 


seen, In the Court of Sessions the ‘appel- 
: lant . repeated this version and throughout ` 
his statements have’ been entirely ‘cone : 


sistent. ue y 


There can be no’ doubt whatsoever that ` 
Teju met her death by violence. There . 
were very severe injuries on the skull:and on . 
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share and struck my.: 


“sy 


the face and, the neck and the cause of: 


death, according to the, Assistant Surgeon 
who conducted the post mortem examination, , 


was shock and brain concussion. caused., ky 


the injuries which he described in his- 
report, The appellant admits that he cauged.:: 
these injuries; but it is contended on. his ' 


behalf that the case cannot 
murder because the assault on Teju.-was 
committed as the result ofgrave and sgud- 
den provocation. 


The prosecution alleged, however, that. 


be one'of— 


3 


this was nota case where there was anv . 
provocation either grave or sudden. : As I: 
have stated, it was alleged that Jate for. 


no apparent reason, first attacked two men 


who made good their escape, One of those. 


men Manrakhan Chik (P. W. No. - 10) was 
called as a witness., According to him, he 


had come out of his house at sunrise to: 
make water: when Jate came up to him. 


with abalwa in‘his hand and said “Who ` 


are you? I will cut’ you”. He makes no: 


mention of Bhinsaria, and this 


‘latter. 
person wasnot called as a witness. The. 


first information report suggests that the: 


two 
Manrakhan’s-version is that he was alone 
when he was attacked. Manrakhan stated 


men were attacked together, but. 


that Jate did not appear to be drunk and- 


he could not say what was the matter with 
him. Manrakhan 


afierwards there Was an 


outery from 


says that some time. 


Bahvra’s -house,, and on going tkere he: 
found that Babura had a cut on his thigh.. 


As I have stated the prosecution can offer 
nc explanation whatsoever for this attack 


on Manrakhban and’ Bhinsaria if such ever. 


took place, ----< - san ee 


— te 
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inconvenient and unfair because the half of 
a house is not necessarily half as valu- 
able to an aucticn-purchaser as the whole 
of it is. In Amullya Krishna v. Dilip 
Kunwar (6) in which the sale was not 
entirely set aside the facts and circumst- 
ances were different andthe other judg- 
ment-debtcrs had previously put in ap» 
plications which failed. In. Chhaterbijat 
Singh v. Damodar Das (T) a good distinction 
was drawn. between an irregularity and 
injury . which could ba allotted to one part 
only of the sale, in which case a Court 
may be. justified in setting aside the sale 
of that- part only, and an irregularity 
affecting the whole -property and all the 
lots, where the sale should be set aside in 
toto. In the present case there is only one 
house, . andthe irregularity cannot be 
apportioned, Also, onthe view that there 
has been illegality it is immaterial whether 
both judgment-debtors objected’ ‘or not. 
_The application is allowed with costs, and 
the order of the. first Court setting aside 
the sale is restored. Counsel’s fee Rs. 20, 


Revision allowed. 


f 


a. 

(6) 410 WN 224." 

i 12 Pat. 181; 144 Ind. Oss. 62; A IR 1933 Pat. 
993-14 PLT 493; Ind. Rul, (1933) Pat. 215. } 





PATNA HIGH COURT. 
Death Reference No. 3 of 1940 and 
Criminal Appeal No. 16 of 1940 
February 29, 1910 
Harrinzs, O. J. AND Varma, J, 
EMPEROR—PrRosEcuTor 
_ Versus ; 
JATE URAON—Acovsep. 

, Penal Code (Act XLV of 1860), ss. 302, 304—Grave 
andsudden provocation — Accused seeing wife in 
compromising position with another and immediately 
killing her—Ojffence — Oriminal trial—Confession ~ 
Admissibility in part. 
~- f.a person sees his wife in the arms of another 
and in the anger of the moment kills either his wife 
or her paramour, he is not guilty of murder. The 
provocation would’be both grave and sudden and 
would, reduce the crime to culpable homicide not 
amounting to murder under s. 304, I. P. O. Buta 
man who thinks over what he has seen for some hours 
might still act under grave provocation, but such 
could not be described as sudden. [p. 589, col. 2.} ` 

{Conviction under s. -302 was set aside and the ac- 
cused-was convicted under s. 304 and sentenced to 
five years’ rigorous imprisonment. | 

A Oourt ia not bound in law to accept a confession 
asa whole. If the Court is satisfied that part of a 
confession is true and part is false, it can accept such 
portion as, it finds to be true snd reject the false 
portion. 175 Ind. Cas, 300 (1), relied on. [p- 590, col. 2.] 


Or, A. from the decision of the Judicial 
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Commissioner of Chota Nagpur, Ranchi, 
dated. January 24, 1940. 


` Mr. Hareshwar Prasad Sinha, for the 
Appellant, 
The Advocate-General, for the Crown. 


Harrles, C.J.—This isa reference made 
by the learned Judicial Commissioner of 
Chota Nagpur under s, 374, Oriminal 
P. O., for confirmation of a death sentence 
passed upon one Jate Uraon. .There is 
also an appeal by. Jate Uraon against his 
conviction for murder and the sentence of 
death passed upon him. It will be conveni- 
ent to disp-se of the reference and the 
appeal in this judgment. 

Jate Uraon is aman of about forty-four 
years of age and was tried by the learned 
Judicial Commissioner of Ohota Nagpur 
upon a charge of murdering his wife 
Teju on July 5, 1939. The learned 
Judicial Commissioner came to the cone 
clusion that the evidence established that 
Jate Uraon had murdered his wife, and 
as the learned Judge could find no extenuate 
ing circumstances he sentenced Jate Uraon 
to death. 

The case,as presented in the Sessions 
Court, for the prosecution is a somewhat 
surprising and unusual one. Tt is said 
thutin the early.morning of July 5, 1939, 
the appellant Jate Uraon, for no apparent 
reason, attempted to assault two men named 
Bhinsaria Uraon and Manrakban O.zik, 
These men made good their escape, where- 
upon Jate is said to have attacked Bahvra 
Uraon (P. W. No. I). Again the prosecution 
can offer no explanation or reason for this 
attack. Itis said that after chasing the 
two men who managed to escape Jate 
Uraon went tothe house of Bahura Uraon 
and attacked the latter withan axe injuring 
him on the thigh. Babura’s wife came 
to her husband's rescue, and there was a 
scuffle and Jate was disarmed. Shortly 
afterwards Bahura together with a witness 
Manga Uraon (P. W. No. 2), who is said to 
have witnessed the assault, went to Sibu 
chaukidar and reported that Jate had 
caused the injury on Bahura. A search was 
made for Jate.who was found, and eventual- 
ly Bakura, Sibu chaukidar, Karma Uraon, 
a brother of Jate and Sania Uraon 
(P. W. No, 21) proceeded tothe thana which 
was four miles away. Onthe way it is said 
that Jate refused to accompany the chauki- 
dar and the others and went cH; but it is 
surprising that no attempt whatscever 
appears to Lave been made to detain Jate 
and to bing him to the thana. At9a, Mo 


a 


`- (1) 16 O 794. 
.. , (2) 17 0.769 (783). 
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‘injury . had been caused to the judgmente 
debtors: The District Judge’s order proe. 
ceeds on the ground 
judgmente’ 
debtors in their application and in fact 
not till some time later in February 1937. 
In his opinion this was- too late, and the 
objection should not have been entertained 
atthat stage, The application says that. 
the price obtained is inadequate and that. 
there has been a- mistake in the proclama- 
tion, The réal objection now put forward 
is not. of course any mistake in the pro- 
clamation but in the holding of the sale 


ata time at variance with that given in the. 


proclamation, | 

. The applicants-judgment-debtors contend, 
however, that they should not be tied 
down to defective phraseology. in their 
application, that the objection was taken 
when after renewal. of the proceedings- 
which had been stayed the matter. was 
taken up for disposal, that issues were, 
framed, evidence led and the irregularity 
clearly made out and so it is. improper 
now to disallow the objection altogether. 
It is also contended that the holding ofa 
sale before the hour fixedis not merely 
an irregularity but an illegality, which 
means that there was no sale at all and 
that the Court itself should set it aside, 
apart from any application under O. XXI, 
y. 90. The findings of the first Court about 
inadequancy:-of price and injury caused 
by reason of the irregularity have not been 
upset by the Appellate Court and so must 
stand good. 

On the other hand it is contended that the 
objection was an afterthought which oceur- 
red to the judgment-debtors’ legal advisers 
later.on when they went through the auction 
papers, It isnot made out that the hold- 
ing of the sale at this time had any 
thing to.do with the low price obtained. 
The matter must be decided underO. XXI, 
r. 90, and not on the wider ground of 
illegality.. Finally it is said that as only 
one of the judgmenatedebtors took objection 
the sale could be set aside only so far as 
his interest is concerned, 

There is nodoubt authority for the view 
that the holding of asale before the time 
fixed is not merely an irregularity but an 
illegality. which in itself renders the sale 
void. It was so held in Basharutulla v. 
Uma Churn Dutt (1), which. was followed 
in Mohendro Narain v. Gopal Mandul (2) 
see also Bakhshi Nand Kishore v. Malak 


2 
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_had not . been: raised’ by- the 
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Chand (3). In Jayarama Ayyar v. Vri». 
dhagiri Atyar (4). it was said that the. 
difference between an irregularity and an 
illegality was one of degree, and that an 
irregularity of so serious a nature ag to. 
render impossible the publicity which’ 
affords one main security for the fairness: 
of public sales must be deemed to be an 
illegality. Now when sale is held two or’ 
three hours before the advertised time it is: 
more than likely that intending’ bidders‘ 
relying onthe proclamation would: not turn ` 
up until too late. It is said ‘that in the’ 
present case there was beat of drumin the 
village just before the sale was actually” 
held. Still that would not make any differe’ 
ence to intending bidders from ` outside,. 


‘and even inthe village, fhe beat of drum, 


and its import may not have been ape. 
preciated byall, I, therefore, think that- 
there was. a good cause .for the “Court: 
to set aside the sale on ‘its own initige, 
tive, l l l 

In any case the matter can- be -dealt 
with under O. XXI, r.90 Oivil Procedure, 
as the illegality is at least a material ir- 
regularity. In Narhar v. G. M. Buti (5) 
the omission to state the time of sale was 
held to be:a material irregularity; It was 
within the power of the- Court torconsider 
the objection even if not taken specifically 
in the application, and seeing that the 
irregularity was demonstrable from the 
record itself I do not think that the Court's 
dealing with it should have been questicned 
at a later stage oh the ground of delay, 
There is @ finding which has not been re- 
versed that an inadequate price. was ob- 
tained. The. sale papers,show that there 
were only two ‘bidders, one of them being 
plaintifi’s agent,-and there were only three 
bids. _ There.is a strong --probability. tbat 
there: might..have .been more bidders. if, 
the advertised time -had .been adhered «to;- 
so that itis reasonable to conclude, asthe- 
first Court did, that. substantial injury has 
been ‘caused by reason-of the irregularity.: 
It is unfortunate that the execution ‘pros? 
ceedings should -be' so delayed, but--the: 
decree-holder himself might, have ‘noticed’ 
the wrong procedure and. pointed it out-to, 
the sale Amin. 

Although only cne judgment-debtor:hag: 
objected I do not think‘that the sale can 
be set aside in part. That. would be most 


(3)7A 289: A W N 1885, 42, . 
(4) 44 M 35(38); 59 Ind. Cas. 167; A I R.1991-Mad; 
583; 39 M LJ 188;-12 L W 182; (1920) M Wcm 


90. À 
i og” 15 N L'R 126; 5] Ind,'Cas, 864; A I R 1919-Nag, 
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ratification .in the absence of it being 


shown that they were authorised to settle. 
land. with tenants by defendant No. 4. 


Now these receipts bear the words. tahsil . 
khas malik indicating that they ‘were. 


receipts grarited by the gomasta or patwart:; 
‘for money actually received by the land-. 


lord herself; The question of the authority. 


of the gomasta and patwart, therefore, does - 
not arise to: be considered. If the money . 


was received by the landlord - herself that 
is evidénce on which a finding of ratifica.. 
tion~ of ‘the contract could be based; In 


-addition to the receipts for rent there is 
` the fact thatifrom 1929 onwards defendants 


Nos. 1 to 3° have been in possession of 


his land without any interference from 


the landlord: That is a circumstance from : 
which it may -not only’ be inferred that 
the landlord ratified: the settlement by her.. 
mukhtaram but it is also a circumtance 
from which it may: be inferred. that the 


mukhtar-am had authority to make- the. ° 


settlement. In: my opinion, therefore, the 
finding of the Court below that the mukhtar- 
am had implied authority to make the settle- 
ment and also. the finding that the settle- 


“ment. by the mukhtar-am was ratified by 


defendant No. 4 is based on evidence which 
supports the finding although the Oourt 
committed an error in relying also on the 
money order coupon. l 

It was strenuously argued that the Court 
of appeal below was wrong in placing on . 
the plaintif the onus of proving that the 
mukhitaream. had authority to make the 
settlement: with defendants, Nos. 1 to 3. 


Iu view of the evidence that I have already 


referred to, the question of onus is entirely 
immaterial. There wasyevidence, as I have. 
already indicated, on which the finding 
with regard to. ratification and = implied: 
authority could be based and those findings 
musi, therefore, be accepted. ~ 

The appeal-is accordingly dismissed with 
costs to defendants Nos. 1 to 3. 

D. 7 Appeal dismissed, 
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NAGPUR HIGH COURT 
Civil Revision No. 50 of 1938 
December 5, 1938 
Grouse, J. 

PANNALAL AND ANOTEBR— JUDGMENT- 

DEBTORS- APPLICANTS 

versus 
Firm or HASAN DADA-——-DBFENDANTS 
E RE A orth 
l vecedure Gode (Act F of 1908), O,. , T. 
eFrrepularity” and illegality, Ap atihan keld 
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few hours before advertised time—If illegality rendor- 
ing sale void—Sale—Seitting aside ef—Application by 
one of two judgment-debtors — Onlyone item sold— 
Irregularity not apportionable — Sale to be set aside 
as whole — Irregularity apparent on face of record 
—Objection based on it canbe considered at any 


age. 

The difference between an irregularity and an 
illegality is one of degree, and an irregularity of go 
serious a nature as to render impossible the publi- 
city which affords one main security for the fairness 
of public sales must be deemed to be an illegality. 
When saleis held twoorthres hours before the 
advertised time there is an illegality, as itis more 
than likely that intending bidders relying on the 
proclamation would not turn up until too late. The 
mere fact that there was beat of drum in the 
village just before the sale was actually held would 
not make. any difference to intending bidders from 
outside, Thereis therefore a good cause for the 
Court to set aside the saleon its own initiative, 
Inany case the . matter can - be dealt with under 
O. XXI, r 90, Civil P. O., asthe illegality is at 
least a material irregularity. Basharutulla v. Uma 
Churn Dutt (D, Mohandro - Narain v. Gopal Mandul 
(2), Bakhshi Nand Kishore:v. Malak Chand (3), 59 
Ind. Cas. 167 (4) and 51 Ind. Cas. 864 (5), relied 
Ti n 


A distinction Gan be drawn: between an irregularity 
and injury which can be allotted to ons part only of. 
the sale, in which case a Oourt may be justified in 
setting aside the sale of that part only, and an 
irregularity affecting the whole property ond all the 
lots,'where the sale should be set aside in toto. 
Where only one house is sold and the irregularity 
cannot be apportioned, the sale must be set aside 
as a whole andit is immaterial that one of the two 
judgment-debtors has not objected. 144 Ind. Oas, 
62 (7), reliedon. Amullya Krishna v. Dilip Kunwar 
(6), distinguished. 

-It is within the power of the Court to consider the 
objection even if not taken specifically in the ap- 
plication, when the irregularity is demonstrable 
from the record itself and the Ooart’s dealing with it 
one be questioned ata later stage on the ground of 

elay. 


App. for. revision of: an order of the 
Court of the Dtstrict Judge, Chhindwara, 
dated December 23, 1937. 


Mr. N. T. Mangalmurti, for. the Appli- 
cant. ; 


Mr. R,N..Padhye, for the Opposite 
Party. l 


Order.—On an objection preferred by 
one of the judgment-debtors Babulal under 
O. XXI, r. 90, Civil P. O. the First Court 
set aside the sale in execution of the 
judgment-debtors’ house, This order was 
reversed by the District Judge in appeal 
and the judgment-debtors now come up in 
revision, The findings of the first Court 
are that the house was worth Rs. 1,500 
and the price obtained in auction (Rs. 350) 
was inadequate, that there was an irreguc 
larity, as the:sale was proclaimed for 12 
midday but was held at 9.a. m, and that 
„by reason cf.this irregularity substantial 


+ 
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rightly decided | the issue of defendant's 
adverse possession: and. held. the plaintiff's 
claim as time-barred. It is, therefore, 
ordered that this appeal be rejected. The 


respondent is allowed no costs on account’ 


of her absence. 


Be Appeal rejected. 
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* Bvidance — Admissibility — Person in possession— ; 


If can rely on unregistered patta to explain 


nature of possession — — Landlord and tenant —Rent - 
receipts by agentof landlord—Continuance of posses- ., 


sion.. by. tenant : — Presumption ` of authority i 


agent. 

Where a person relying on the unregistered patta is: 
admittedly i in possession he is entitled to.refer to the 
unregistered patta for the purpose. of explaining the. 
nature of his possession, that is to say, for the pur-’ 
pose of explaining that he was let into possession as a” 
tenant. Ramautar Singh v. Juthi Tatma (1 ), dis- 
tinguished, 79 Ind. Cas. 26 (2), relied on. 

Where in addition.to the receipts for rent granted 
by the mukhtar-am of thelandlord there is. the fact 
that defendants have been long in possession of land 
without any interference from the landlord, that isa’ 
circumstance from which it may not only be inferred 
that the landlord ratilied the settlement by her 
mukhtar-am but it is also a circumstance from which. 
it may-be inferred that the mukhtar-am had authority 
to make the settlement. In such circumstances the 
question of onus regarding the proof of the fact 
whether the mukhtar-am had implied authority of the 
landlord, is immaterial. 


A. from a decision of the District J adge 
of Saran, dated January 21, 1959. -` 


Mr, Sarjoo Prasad, for the Appellant. 


~Rai'G. S. Prasad and Mr. Girijanandan 
Prasad, for the Respondents. 


- Judgment.— - This is an appeal by 
the plaintiff from a decision of the District 
Judge of Saran reversing a decision of 
the Muusif of Chapra. -The appeal arises: 
out of a suit for recovery of 2 bighas and 
odd. The plnintiff claimed the land under 
a registered patta dated Sep'ember 15; 
1936, granted by defendant No. 4, the 
admitted - landlord of the property. Defen- 
danis Nos. 1 to 3 resisted the claim on 
the basis of an unregistered patia granted 
tc them on May J, 1929, Ly Kedar Pratad 
the muhharam cf defer dará; No, 4. The 
>Court beluw has found - thek, metendente 


Peo 


-_ 
- 
e ae 
—_ 
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- Nos. 1 to 3 were. . granted seftlement - ‘by ‘ 
Kedar Prasad, that he had authority to- 


i Pot. ‘185; A I R 1924 Pat, 641. 
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make the settlement, that even if he aes 
not such authority "the settlement . 


a 


ratified by defendant No. 4 and that delen. . 


dants No. 1-3 are settled ratyats of the 
village. The decision is challenged on 
various grounds. 


In the first place; it is” 
` contended that the unregistered patta on 


which the defendants relied was inadmise. 


sible for the purpose for which it has been 


used by the Oourt below, namely, for ex- 


plaining the nature of the defendant's: ` 
Reliance was placed on the. 


possession. 
decision in Ramautar Singh Y. Juthi Tatma 
(1). In that ‘case a person who was not 
in possession sued. to’ recover possession 
basing his title on an unregistered patta 


we 


and on receipts granted by the landlord, ` 


it was held that the Odurts below were 
not justified in admitting the unregistered 


patta or the receipts for the purpose of © 


proving that the plaintiff was entitled ‘to. . 
The facts of the present : 


recover posssssion. 


case are quite different. A person relying 


on the unregistered patta is admittedly i in `. 
possession and under the decision of this*.. . 
Court in Maharani Janki Kuer v. Brij: ` 


Bhikhan Ojha (2) he is entitled to refer. 


to the unregistered patta- for the purpose ` 


of explaining the nature of his possession, 
that is to say, 


for the purpose of explains - 


ing that he was let into possesion as a- 


tenant, The first objection of the appellant: 
is, therefore, overruled, 


‘With regard to the finding that defen-: 


dant No. 4 ratified the settlement made 
by her mukhtaream, the Oourt relied on a.. 


. money order coupon evidencing the receipt 


of money as rent of ‘the disputed land 
by defendant No, 4 from defendants Nos. 1: 
to 3, and on ‘receipts for rent granted by 
the gomasta and patwari of defendant. 
No. 4. The learned Advocate referred toi. 
the proviso to's. 54 (2) of the Bihar Tenancy 
Act, which provides’ that’: where rent is: 
paid. by. money order an entry in the 
money order shall not be evidence of the - 
relationship of landlord and tenant between 
the persons who are: described as such in 


the money order form. -To the extent to ` 


which the Court below relied on the coupon 
its finding with regard to ratification of- 
the contract ~ol defendant No. 4 is Vitiated. 
It was also contended that -the receip's 
granted by the gomasta and patwart of 
defendant No, 4 were insufficient to establish 


MISPLT 1018, 
) BRETT £4179 Jid: Cas. is Tap 248; 
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a suit in the Court of the Sub-Judge, 


Goharganj (Bhopal State) for ejectment of’ 


the defendant with the allegations that the 
deferidant was a tenant«at-will of a part 
of the plaintiff's house in dispute, while the 
defendant pleaded adverse possession. The 
learned Sub-Judge decided that the suit 
was time-barred and dismissed it with 
costs. 

On appeal fo the District Judge, Raisen 
Division, the plaintiff on February 7, 1938, 
applied under O. XXIII, r. 1 of the Oivil 
P. O., for permission ‘to withdraw from his 
suit with liberty. to bring a fresh suit on 
the same cause of action on. the ‘basis that 
he had forgotten to implead along with 


the defendant her son, Murlidhar also. The 
learned District Judge, disallowed plaintiff's . 


application ‘and rejected his appeal on 
merit. 27°. e A we a 


- The plaintiff filed a second appeal.in the’ 
High Court, in ‘which the ‘same question of — 
permission to. withdraw from his ‘suit with. 


liberty -to` institute a fresh suit was again 
agitated ‘but ‘the learned Court confirmed 
the decision of the. first’ Appellate Court, 
Now this special appeal has also been pre» 
sented on the same ground, 
Under ordér O, XXII, r. 1 permission 


institute a fresh suit on the same cause of 
action may be granted to the plaintiff only 
in two easés. That is to say, when the 
Court'is satisfied (i) that a suit must fail 
by reason of some formal ‘defect, or (ii). 
that there are other sufficiént grounds for 


‘allowing the plaintiff to institute a fresh | 


suit. for the same subjectematter. The facts 


as stated in the. plaint restrict the suit 


wholly. and solely to the. present defendant 
who had already succeeded in defeating the 
plaintiff's claim on. merits in the lower 


Court., Therefore, to permit the plaintiff 
to re-start the proceédings by. adding a.new . 
defendant would mean to re-open the entire . 


case against the successful defendant for 
no fault of hers: , Addition of a new defen» 


complete alteration in the nature of the 
suit, which is not permitted in law, and in 
our opinion help of O. XXII, r. (1) of the 


Civil. P. O., cannot.~be ‘invoked . to attain, 


this end. Failure to implead even a necese 
sary party as defendant is neither such a 
formal defect as can be cured in. appeal 
nor does it afford sufficient ground to with- 
draw frcm the suit. with permission to 
institute the came afresh after it. has once 
been leard and decided. Inf Rameaian 


KISHORILAL ù. SUNDARBAI (BHOP.) 
M. A. Khan, C, J.—The plaintiff brought 
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Mandal v. Radha Raman Mandal (1) the 


Calcutta High Oourt has laid down that 


‘the plaintiff shuold nct be allowed to with- 


draw after the suit has been decided on 
merits. There is a slight diversity of 
opinion among the High Courts on tke point 
whether the expression “sufficient grounds 
used in cl. (b) of sub-r. 2 means only such 
grounds as are analogous to & ‘formal 
defect.” The trend of decisions is for 
holding that “other sufficient grounds 
must be ejusdem generis with the exprese 
sion ‘some formal defect, and this view 
seems to have found favour merely on 
account of the fact that practically every 
ground for .withdrawal ultimately resolves 
into some mistake or other in the part of 
the plaintif in framing or instituting the 
suit, Therefore in following the above view 
one is not really carried far from the 
intention of the Legislature. But cases 
may arise in which the form may be free 
from defect of any kind, yet ends of justice 


may demand that without depriving the 
defendant of any existing material right 


permission be accorded to the plaintiff to 


withdraw with liberty to bring a fresh suit 
-on the same cause of action, Two provisions 


of law occurring side by side cannot in a 


. piece of good Legislature be identically one 
to withdraw. from the suit with liberty to `’ 


in meaning. Therefore to be on the safe 
side we are inclined to hold that the sphere 


= of “other sufficient reasons” is wider than 


the sphere of “some formal defect.” In 
the i suit the plaintif has full right 
to sue the son of the present defendant for 
ejectment without withdrawing his present 
suit with leave of the Court, and without 


' regard to the result of this suit. Thus it 


appears that the plaintiff's remedy against 
Murlidhar remains unafected even if the 
present suit fails on merits. Therefore 
under these circumstances there exists no 


sufficient ground to allow a withdrawal 


under O. XXIII, r. 1. oe 
‘As regards merits, the plaintiff had 
adduced in the lower Court sufficient evi- 


' dence to prove that the defendant had been 
dant in such cases. Virtually amounts to a. 


residing in the house in suit for the last 
eight to ten years as a tenanteatewill; while, 
on the other hand, the defendant had in 
that Court produced a notice dated June 16, 
1923, served on her by plaintiff's father 
which proves beyond all doubt that she 
was in adverse possession of the house. 
The present suit was brought after thirteen 
years from the date of the said notice, on 


the basis of which the lower Court has 
(1) 55 O 1067; 113 Tnd, Cas 847; A TR 1939 Cal. Ef; 


Ind, Rul. (1939) Obl. 16%; 


rc 
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that:in- the. present case a.. decree for, 
ejectment. had already been passed by the .. 
lower Courts and it. was, duly executed and 
possession, taken before the new s. 48-A 
came into force. Tomy mind, this makes.. ` 
no difference. The suit shall be deemed. 
to. be still pending in appeal before us and ` 
we must have to decide the appeal accord: | 
ing tothe law that is now in force with |. 
retrospective effect, , 

‘Here it. may be useful. to refer’. to. 
certain decisions -of this Court which are all © 
based, on; the above cited Privy Council © 
ease K. C...Mukerjea v. Ram Ratan Kuer 
(1), and relate to s.26-N.of the:Bihar Ten.. 


‘Act. These are : Thakur Rai v. Issardyal.. 


Parshad (2), Mohammad Shafait'v Nithali 
Ram (3) and Chandrika Prasad..Singh V., 

Ram Lal, Sahu (Letters Patent Appeal No. 20 
of 1938 decided on August 2, 1939*). In the | 
first. two cases their Lordships had to deal_ 
with the rights of unrecorded transferees of 

occupancy holdings who, -having besen dis-. 
possessed by- landlord-purchasers. under | 
rent, salés, suéd’ them for recovery of” 
possession.. Their Lordships held that those _ 
transferees had a valid title by virtue of“ 
s. 2U-N and were therefore entitled -to 
recover possession. In the last, case in 

which, the position of the parties was. the. 
reverse,- that is to say, the landlord-pure 

chaser under rent-sale was the plaintiff 

and the un-recorded transferee the defen- | 
dant their Lordships dismissed the suit on’ 
the ground that the defendant was pro». 


‘tected under s. 20-N of the Bihar Ten. Act. 


The result of these - decisions 
s. 26-N, on account of its retrospective oper- 
ation, had the effect of reviving rights 
which had already been extinguished. To 
put it more clearly, the rentesales’ had als 
ready extinguished the rights of the un- 
recorded transferees buts. 2d-N revived’ 
those rights. $ 
There is, therefore, no escape. from the ` 
position: that, under the provisions ‘of the ` 
new s. 48-A of the Bihar Ten. Act the de- 
fendants had occupancy rights in respect. 
of the disputed land a‘ the date cf the suit _ 
and as such were protected from eviction, 
Theresult, therefore, is that this appeal 
(1) 15 Pat. 268; 160 Ind. Oas, 105 (2); A I R 1933P.0 ' 
49; 1936 O L R69; 1936 AL R101; 8 RPOl42;400 


W N 263; 17.PL T 25; (1986) M W N 35; 2 B R 225;' 
7OMULJ 105; 62 O LJ 419; 43 LW 336; 681 A 47 


(PO). , 
5507 17 Pat. 333; 179 Ind, Oas. 104; A T R 1938 Pat.. 


5 B R 176; 11 R P 327, 


(3) 18 P -L T 345; 169 Ind. Cas, 1000; A I R 1937 Pat. 
387;10RP62;3 BR64, 


| Reported in 187 Ind; Oas/629.—[Bd.) 
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must be allowed. and..the decrees.-of, the 
Oourts below set aside and the suit dis- 
missed. In the circumstances ,,the parties - 
should bear their own costs throughout. 


Rowland, J,—I agree. E 
D _ Appeal allowed. . 


-in ~ - 


: `” BHÓPAL-HIGH COURT: k 
Letters Patent Appeal No., 1 of 1939" 
- August 10; 1939°° >> 
Mo#Aumap Anman Kaan; 0.3? AND 
Fazie Azim, J.” it 
Seth KISHORILAL“~=Piatntive— 
_ APPHLLANT ‘i 
versus O . 
Mst. SUNDARBAI—DevanDant— 
i RESPONDENT . | a 
Civil Procedure Code (Bhopal), O. XXIII, :1—~ 
“Other: sufficient. ` reasons,” ~ scope—Suit:. “decided 
on:merits--F'ailure. to implead as defendant necessary 
party, whether ground for withdrawal of sust with _ 
liberty to bring fresh one, in appeal'— Suit for eject: 
mentagainst sole defendant - dismissedon merits—-. 
Application in» appeal to-, withdraw suit with; per-» . 
mission.to bring; fresh one on ground that plaintif:- 
forgot to implead ‘defendant's son also— Permtaston., 
ld could not be granted. A i 
heie sphere of “other sufficient reasons” in OXX- 
r, 1, Civil P. O., (Bhopal): is- wider) than the sphere of 
“some formal defect.” | ae eat 
Failure to implead even a necessary. party as defen- - 
dant is neither such a formal defect as can: be cured’! 
in appeal nor does it afford sufficient ground to with-. 
draw from the suit with permission to institute the ;- 
game afresh after it has once been, heard and -, 
decided on merits. 113 Ind. Oas. 847 (1), relied >; 


"Wherd a suit.for ejectment brought against a sole .. 
defendant: is dismissed -on ‘ merits'and “plaintiff in’: 
appeal applies under O, XXIH, r.. 1,. Civil P-Os, for... 
armission to withdraw from his suit with liberty to 
ring a fresh euit on the same cause of ‘action on: thé 
babis that he had ‘forgotten to: implead ‘along with ‘they 
efendant her::aon also, such: permission; cannot -bex 
granted ag.to do,so would mean .to re-open the entire 
oase against the successful defendant formo fault- of. 
hers, Addition of ‘anew defendant in such cases~* 
virtually amounts toa complete alterations in thex 
nature of the suit, which is: not permitted zin) law g 
and the help.of O. XXIUL,-r., (1) cannot „be, invoke. 
ed to,attain this end. Moreover the plaintiff has- 
full right to sie the son’ for ejéctinent: without 
withdrawing his sait. with ‘leave of? the’ Court, and; 
without regard to the. result of. thesuit. Thus-thes 
plaintiff's remedy. against. the gon of the defendant, 
remains unafiected .even.if,his suit fails on merits. 


` s 


Therefore there exists no sufficient ground to‘allow-a 7 


` 


withdrawal under O; XXIII, r. ly 


"i 


eci al: Appeal under: the Letters: Patent: 
nee the judgment >of the Single: Judge: of. 
the High Court, dated: February6, 19395 - 
 Molvi Syed Mchan-mad, for the ‘Appellent. 
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580, AGIN SINGH v. sxbDwo setkan (PAT) 18710 
‘Emperor (8), referred to in Pritam Hariomal the provisions of the new s. 48A of the 
V. Emperor (9),.in' obiter remarks, made. Bihar Ten. Act, which was incorporated by 
-by aSingle Judge in Sessions Court jurise the Amending Act XI of 1938 and came 
- diction, will require reconsideration at some into force, during the pendency of this 

_* future time. We think‘therefore the learned appeal, on December 10, 1938, the dee 

. „Judge was- right in his. conviction of the fendants must be deemed to have acquired 
-appellant ; the sentence is the only proper occupancy right in the disputed land, The 
Sentence under the-circumstances. We con- relevant portion of s, 48-A runs as fol- 
-firm the conviction,and sentence of.transe lows;— 


; portation for li: „dismi a , “Every person who, fora period of twelve years 
+P on for life and: dismiss the appeal. whether wholly or partly before or after the com- 
Be 'Appeal dismissed, “mencement of'the Bihar Ten. (Amendment) Act, 1938 


ae sig tag sak natal EEA ie s a .<has continuously held land -as an under-raiyes in 
Honan E ae 126 Ind. Oas, 449; (1930) any village, whether under a lease or otherwise, shall 
ST, =a; . r. L-J'1026; Ind. Rul. (1930) Sind hg deemed to have acquired, onthe expiration of that 


b. to r . pa = : > ht ‘ ` 
"2 (0)- (1989) Kar 449; 184 Ind; Oaa. 145; A IR 1939 > bee co'held for the ond popan PO land whioh he 


= Sind 185;: 40 Or,.L J 882;.12 R § 90, It ig not disputed that the defendants 

; ~ continuously held the disputed land as 
= ‘under-raiyats :for mcre than twelve years 
“PATNA HIGH COURT ` before the institution of the suit. Now 


"Appeal om ype Brows No 1A Da wea ote eel be deene 


a) 
~ 
- 
- 
v 





a 


’ of 1938 , - A 
- August §, 1939 retrospective. ‘Uherefore by operation of 
` "7 ROWLAND AND OHATTERJI JJ. ` this section the defendants shall - deemed 
"AGIN SINGH an De + to“have' acquired occupancy right in the 
a as a Ree ae D AE te ‘disputed land before the institution of the 


ee . > versus l „Buit, l 
‘BHUDEO SINGH anD anòTanR—Praryirippg , The effect of the words “shall be deemed 
| RESPONDENTS - “~~ to have” when used in a new statutory 
` Bihar Tenancy Act (VIII of 1934 as amended by ‘enactment came Up for consideration before 
‘Act KI of: 1938), s. 48-A — ‘Section if-retrospectize— their Lordships of the Judicial Committee 
fhe ea ead Re ile actions, . in’K,C. Mukerjee v. kam Ratan Kuer (1), 
, i Seotion-<0-A, Bihar Len. Act, which was incorporat- -Jn that case: their Lordships had to deal 


2 . 

ed by Amending Act XI of 1938, by use of the-words . "^ OF 

‘shall be “deemed” to have acquired” is expressly ‘with 8:26- N (since repealed and replaced by 
nade -retrospéctive, andthe section is applicable’to | 8<ʻ20-B) of the Bihar Ten. Act which came 
© pending actions. :The:suit shall -be deemed to be'still -iinto-force when the appeal before the 


ppending- in-appeal; eyen- i? a decres: for.ejectment soii TA : ; 
ehad already been paano - by , the lower Courts and it | ARTE rE ý lead n p ee ding. See 
vee n7 aroonto futo foros ao Tnd oe ees a uvery aaa claiming an sbkereat as ‘landlord in 
- 2479 Ind; ‘Oas=104:(2), 169 Ind. Oas, i000. Daa D any ‘holding or portion thereof shall be deemed to 

_:Ind. Oss; 629 relied. on. ' have giyen his consent to every tranafer of such 
Oe Boe fee athe aes l ‘holding ‘ór ‘portion’ by sale, exchange, gift or will 
t- A irom’ a ‘decision of ‘the “Subordinate made before January 1, 1923, and, ın the case of the 


eT at Lig ) ‘trausfér: of! a portion of! a holding, to’ have: accépted 
ee of Muzaffarpur, dated January 2l, ntho distribution ofthe rent of the. holding as stated 


a 7 , „cin the: instrument of transter, or if. there 1s no such 
Dr.: Py KoSen and: Mr. iN. E.. Prasad II ERER a cettled between the transferor and the 
»forthe Appellants, ir ae ae a ee 
, Messrs’ S, UM. Mullick-and K. K. Barer- i Their ~diordships“held that the words 
„jeep for the Respondent. \. .  ~“®hall‘be'déemed pig Bien his onsen 
atte cil. J — This fe act ' . „bO every transfer of such nolding’ clearly 
aa ee is.an appeal .by.the indicated that tue section was iniended to 
on the ground that th _ dectment sought be retrospective, 'Tneir Lordships further 
On We: ground that) they are: undereraiyats held that there being no saving clause the 
1 OF ithe disputed-land and refused.to' vacate section would apply to pending actions ; 
se 49 i pito <07 Boryite: ‘of notice; under and accordingly their Lordships decided the 
Eoin ee Bihar Ten, Act, Thè suit:was rights of the parties before them on the 
Eedi le various. grounds .with which ‘basis ‘of tat ‚new -seciiòn, “The same 
‘Both the Courts below have decreed tte oes, 7eaeouing will apply wath equal -force in 
aoa neo oo aS ecreed the suit, the present case.- -The <only distinction 
yee now Point’ which.has been. raised.in “which is sougit-to'beimade by Mr, 
this appeal and must succeed is that under Mullick on behalf of the respondents is 


2 
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. ‘thes judgments, care must be taken to. 
- limit it to its own facts, and we think it is- 
-clear that considerations which attach to the 
question of the admissibility of a confession 
‘made under s8. 


162, Criminal P. O., are 
- different from the consideration which attach 


' to a confessicn made before a Magistrate. 
` The-protective provisions of s; 162, Criminal 
P. O., which apply, their Lordships now hold, 


» & 


to statements by accused persons to the 
Police, or at least to accused persons who 


. are at first witnesses, have their origin in 


f f Aii e 


Ny 


- the infirmities which it is believed, -may 


a8 to statements. made by accused persons. 


‘Such considerations: dre -obviously not 8p». - 


plicable to statements made to Magistrates 


„either. under s. 164 or s. 342, Criminal :P. 


` am, 


--©. On the other hand, it may be said that 
: ‘a: confession, whether it. be made to the 


- Police or toa. Magistrate, must be a cone 
+. fession of the. crime or of the facts. which 


constitute it. In the words of their Lorde 


. Bhips (see p. 134*): 


‘ 


be 


¢ 


.-, “Moreover, a confession must either admit in 
terms the offence, or at any rate substantially all the 
facts’ which constitute the offence. An admission of 
a gravely incriminating fact, even a conclusively 
incriminating fact is notof itself a confession,” 

:: Bat their Lordships do. not say that an 
admission of incriminating facts made by 
an accused person to a Magistrate under 


B. 164, Criminal P. O., or a statement made 
to the Court during the course of the trial 


is not admissible in evidence for what it < 


' is worth against the. person who makes. it 


pes 


-under ss. 18 to 21, Evi. Act. 
- Kyaing v. Emperor (2), at p. 133, two 
men wWwere-convicted of murder. 


‘Indians he- pushed him back.. ‘Mosely, J., 


` eaid with reference to. Nga . Yap.. stäte- 
Ment : 


„aion that Nga ‘Win was at the. scene of the, crime : 


' 
tit 


; 1 “This. statement, of course, amounts. to. an. admis- 


-and that he, was. accompanying the, person who 
committed the crime,; otherwise it is self, exoulpa- 
‘tory and fixes the sole guilt on the other. man. 
evidence against Ba Kyaing, of course, it is entirely 
_ inadmissible, As an admission it is admissible, for 
what it is worth, against Nga Win, under s, 18 ; wide 
~ Illus. (c) and (d) tos. 21 Evi, Act," ~ 
-> Bee also -Golam Mohammad -Khan v, 
‘ Emperor (3), In this; case the appellant's 
` statement -exonerates- not only himself but 
' his companion,: but -it is an admission that 
‘he was at the scene. of the crime when 
- Bhaikhan was killed. This -admission was 


+ (YA I R 1936 Rang, 131 (138); 162 Ind. Cas, 6; 


(1936) Or.- Cas, -219; 37 Or: L J 831; 8 R` Rang. 543, 
(3) 4 Pat. 327; 86 Ind, Oas.. cits ‘AIR nae eet 
. 536; 26 Or. L J 878; 6 P LT 598, 
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‘affect the evidence of the Police in’ India, 


In Nga Ba: 
c in. the main from other: evidence, ‘abd itis, 


One Nga ~i 
- Win said that when Ba. Kyaing.stopped the ` 


As .. 
+ case, Emperor v. Syamo Mahapatro (4), as 


" (7) 20 S L-R 14; 93 Ind. Oas, 
B 151; 37-Or. Teg SRS: 


~ eo « 
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made not only in the statement under 


s. 164, Criminal P. O.. but-in “the státe- 
ment made in-the Court of the committing 


‘Magistrate and in the Court of ‘the trial 


Judge. It:is difficult to see how or why this 
admission should be ruled out as inadmise 
sible in evidence. or not .be admitted for 
what it is worth as an admission against the 
accused. Itis not necessary now to cone 
sider whether s. 164,-Oriminal P. ©., applies 
to exculpatory statements as well: as to 


‘incriminating statements made by accused 


persons because the statement under s, 164 
can be ignored and the ‘statements: made 
to the committing Magistrate and the trial 
Judge still stand, -The'- appellant's admis- 
sion that he was at the scene ‘of the offérice 
when Bhaikhan’ was killed cannot be exe 
cluded from the record or be ignored; but it 
in no way amounts.to.a confession on which 
the appellant can -be convicted, It is an 
admission against himself for what it is 
worth, which must .be read with the other 
evidence. The other evidence on the record 
shows that the appellant was preaent at the 
scene of the offence as a guilty party.: His 
admission that he was present to that exe 


tent confirms the evidence of Iso,- and his 
‘statement and Iso's evidence Have this ‘in 
common, that the appellant was there. 
‘his statement cannot be read, as the J udge 
‘has read it, as a confession that the appel- 
- Jant was present and assisted Bachal: to-kill 


But 


Bhaikhan ` and ‘had ` the common ‘intention 


-to kill within the meaning .of s. 34, I. P.-O. 


The guilt of the appellant must: be proved 


inour. opinion, 80 proved. < 
‘We do not find it necessary, for: the Tea» 


, Bons:we have given, to.decide here in - all its 


aspects the question whether-s;-162; Ori- 


_minal P, O., applies generally to -statements 


made by accused persons as well-as to state- 
ments made by witnesses, but clearly in 
view of the above Privy Council judgment 
and their Lordships’ approval.of the Madras 


opposed. to ‘the, Oalcutta case, Emperor v. 
Azimuddy (5), the,- judgments of this Court 
in Adhov. Emperor (6), Hussain Bibi v. 
Emperor (7) and- ‘Muhammad Yiisif vy. 


(4) 55 M 903; 137 Ind. Cas, 9; A-I R-1932 a 
391; (1932) Or. Cas, 355; 33:Or. 'L J 418; 62 MEJ 
742: (1982) M WN 305; Ind, Rul. (1932) Mad. 336; | 


35°L W 705 (F Ay 
(5) 54 O 237; Ind. Oas, ' 237; A IR 1987 Ual, 


Si 28 Or. £399; 4 OLI 35 
6 


86 Ind, Oas. 961; A I R 1925 Sind 
i8; A TB 1928 
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-charge of:the subsjail then sent him to the 
Oivil Hospital at Hyderabad. The post 
¿mortem revealed a-fracture of the skull and 
-an-injury to the brain which resulted in his 
:death, He had also an incised wound on 
his right forearm. He was 25 years of 
sage. -The appellant himself when examined 
‘by the medical. officer at Tando Adam on 
-November 22, had a slight injary. on his 


Tight wrist, an, incised wound 3/5" x 1/10". 


a7 rta 


,of murder and ‘looking behind! saw Bhai- 


-khan attacked by the accused and Bachal. | 


.Bhaikhan had a hatchet and the accused 
had a hatchet and Bachal a lorh. Bhaikhan 
; struck Bachal in self-defence. Bhaikhan 


{ell down. -He didnot see Sain Bakhsh or | 
The appellant and Bachal 
: then ran away. He (Iso) raised cries and . 


. Hayat there. 


then he went. to- Ismail who . was grazing 


_his goats a:survey number away and told - 


, him what had happened and together they 


came and saw the body of Bhaikhar. and at _ 


- Ismail’s instance he went and told Dino, 
;;Bhaikban’s relation. It is said that this 
; boy's evidence is unworthy of belief, among 


„Other. things because he is a relation of- 


- Bhaikhan. There seems no ‘such relation- 


..Bhip, and Iso's evidence is corroborated by | 
. that of Ismail, Ismail is a man of 40 years ` 


_ of age; he seems to have no interest in’ the 
. matter one way or the other. Dino says 


180 came and told him that the’ accused ` 


. and Bachal had killed Bhaikhan and he 
. (Dino) went and told Jumo. Jumo.made the 
_ first report, Ex. 11, without delay. That 
_ there was enmity between the. family of 
_ the appellant and Hayat’s family on account 
.. of Hayat’s affair with Changi there can be 
_no doubt. It is. no use saying that peace 
. had been made when Changi was restored 
. to her people because two quite respactable 
_men Noorshah and Pairocn speak’ of the 
. incident when Hayat was chased by Bachal 

armed with a hatchet and Hayat took 
- refuge in the mosque where these two 


_ witnesses were. 


_. „Hayat speaking of this incident says that 
, four days after. Ohangi was returned Darya- 756 
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khan, the- appellant, and Bachal waited for « 


„him when he was returnitig from grazing 
‘his cattle with Sain Bakhsh. They had axes 
' and chased him and he took refuge in the 
` mosque. Sain Bskhsh corroborates Hayat 
in this, Hayat alsosays that after this his 
father warned him not to take the goats in 
the jungle and Bhaikhan took them himself, 
There is uo reason at all to disbelieve this 
evidence of Hayat and Sain Bakhsh. It 
explains Bhaikhan’s presence in the jungle 
that day. It explains also why he should be 
attacked by the appellant and Bachal, They 
could not get the son, so they would get 
the father. It was much the same to them. 
It is quite impossible to reject this evidence 
in favour of the statement of the appellant, 
improbable in itself and supported by no 
evidence, that Sain Bakhsh, Hayat and 
Bhaikhan would attempt to steal the appel- 
lant’s camels in broad daylight. There was 
no evidence of the presence of those five 
camels, three of the appellant’s and two of 
Bachal’s that day in the jungle except the 
appellant’s word. The whole story appears 
improbable and it does not appear that 
either the appellant or any of his relations 
would put this story into the form of a 
“complaint. It is true that there is a discre- 
pancy in the evidence of Iso in that the 
medical evidence shows no blow of a lorh 
upon’ Bhaikhan. Iso says that Bachal bad 
a lorh and struck Bhaikhan with it and a 
lorh stained with human blood was found 
in Bachal’s house by the Police. In all pro- 
bability Bachal had a lorh and the fact that 
the boy Iso believed that he used it appears 
to usa matter of no importance in the cir- 
- cumstances. . 
—Quitéapart then from the socalled cone 
fession of the appellant, there is in our 
opinion, sufficient evidence to prove the 
“appellant's guilt, but his learned Advocate 
argues that he has been convicted on his 
“confession and that his statement is nota 
: confession ‘at all, He relies upon the recent 
~-Privy Council ruling in Pakala Narayana 
Swami v. Emperor (1). The learned Judge 
- has ‘distinguished this Privy Council case 
_ from the case befcre him on the ground 
' that- their Lordships were then considering 
not a judicial confession but a confession 
‘said to have been made tothe Police. We 
think that in interpreting this judgment as 
123; 180 Ind. Oas.1; AIR 
6 330 LR 


* me 


O 
- 166;- (1939) O W N 282; 20 P LT-265;49 L W 349; 
43 O W N 473; (1939) A L L 7 
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f , goats “when he’ heard cries, ‘of “murder, 
- murder” and saw the appellant and ‘his 

, Cousin Bachal- striking Bhaikhan with an 
„axe anda lorh. Bhaikhan had a hatchet 
-and struck Bachal in self-defence, but the 
„appellant and Bachai .killed Bhaikhan and 
‘ran away. One Ismail was also grazing 
„is goats near by. Iso told Ismail of what 
had happened and they went together and 
-Baw the dead body of Bhaikhan. Ismail 

. ",toJd Iso to inform Bhaikhan’s relations. - Iso 


„told Dino who told Jitiman, Bhaikhan’s sone- 


in-law, and Juman Went and reported the 
„matter first to the Police outpost at Mulla 
.Katiar and then to the thana at Tardo 
“Muhammad Khan at 4p.m. The head 
“constable came to the scene of the, offence 
„and next morning wént to the villdge of the 


“appellant, ‘some ‘two miles away, “and. 


atrested the appellant’ and Bachal who was 
‘seriously hurt. Bachal was anconscious and 
could make no statement,’ The appellant 
, Produced two blood-stained hatchets ;~ his 
-trousers were stained with blood ; his foot- 
prints were picked out by a pagi in a test, 
and on November 21, 1938, (the offence 
having been committed on-the 19th). the 
appellant was sent to a Magistrate for 
recording his confession, and what has been 
Tegarded in this case asa “confession” was 
. “recorded. The chemical analysis showed 
' that the hatchets and .a lorh, which the 
. Police had also taken in the course of the 
-. Investigation, and the trousers of the appel- 
lant, were stained with human blood. The 
appellant and Bachal were both challaned 
-for the murder of Bhaikhan, bút Bachal 
‘died in the hospital. DORR NN 
., The case for the defence was put forward 
by the appellant in his statement ade 
before the Magistrate on November 2), aad 
adhered to by him at’the’ trial” This state- 
‘Ment is not and is’ tot intended to bèa 
“confession of the’ murdér of Bhaikhan, “It 
~ ds intended by thé appellant to exculpate 
himself completely; and, if believed, the 
_ appellant would be entitled ‘to be acquitted 
‘for the appellant says he “waa with BacHal 
Brazing camels`in the jungle’ when Hayat 
§nd-Sain Bakhsh, who were in the jungle 
“while Bhaikhan stood near by, attempted 
t .~ $0 Bteal one of the appellant's camels. He 
_ „and Bachal-ran’ crying “thief, thief” when 
“Sain Bakhsh and Hayat’ who had hiatchéts 
fought’ with Bachal while .Bbaikhan fought 
n with ‘him.’ Bhaikhan struck’ him on’ the 
-head and in icongequenge his‘ turban’ was 
_ 'eut-;-his hand was also injured ;. he However 
“" © grappled with- Bhaikhan and they ‘ both' fell 
. On the ground Bhaikhan being uppermést, 
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~and it was while he‘ was in this helpless 
‘position that he heard blows’ falling upon 
‘Bhaikhan ; he got up. and found Bhaikhan 
~and ‘Bachal ‘on. the ground; Bachal was 
injured in two' places with a hatchet; one 
‚injury was on the head: and one injtiry was 
on the‘arm; Bhaikhan was also injured but 
‘he did not -notice his injuries minutely 
‘Sain Bakhsh and Hayat:were running‘away; 
he' carried’ Bachal away ‘who told him‘he 
had struck blows at Bhaikhan because:he 
“thought that Bhaikan would -kill him; he 
“carried |Bachal ‘to his house and then 
‘Bachal’s father came atid then Daryakhan 
“the’appellant’s father, came and Daryakhan 
asked “Bachal’s ‘father to go and makes , 
yeport:; théy set~no ‘guard on the body: òf.. 
“Bhaikhan, ‘but in the afternoon Jumo, Ali 
‘and Hayat came to‘his ‘house armed with 
‘hatchets: tu'do them -harm .but ‘Bachél ._ 
‘remonstrated . with them and: sent them | 
“away; he said he’had -no hatchet with 
himself; he said he had no enmity with 
‘anyone but that Ohangi, his Sister, was 
criminally intimate with Bhaikhan’s son | 
‘Hayat. =  . ~ Le . ae 
If this statement be true, the appellant is 
entitled to be acquitted, but we cannot 
believe the statement to be true, and though 
‘the learned Judge has in some way, which 
‘ig not clear tô us, regarded this statement 
as a confession by the appellant -that He 
“with Bachal murdered Bhaikhan—and we 
donot think it can be ‘so regatded—theie | 
‘appears. to us sufficient other evidence on 
‘the record’ to prove the guilt of the accused . 
“béyond all reasonable doubt. ‘There can 
be no doubt that Bhaikhan was-killed. The 
‘medical evidence shows that he had four 
‘incised wounds. The first injury was“a 
dreadful injury cutting through ‘the side » 
' of the face into the head and’ the ‘cervical 
, Vertebra, One other wound cut away the - 
left ear; one other cut through the-noseand . 
one other ‘cut~ completely through the 
shoulder blade ; - all these injuries, -as the 
‘learned Advocate for the-appellant points `- 


out; weré on the: left side of -the.-body,- 


‘There can be no doubt that: Bhaikhanvdied. , 
from axe blows. The accused in Bis=/statee . 
‘ments admits- this, though his case is that — 
‘Bhaikhan was killd in self-defence, ‘It'is 
‘dlso clear that Bachal died: of ‘injuries 
inflicted on him in this same fight. - He did - 
not die till January 8, 1939, in the Hyder- 
abad hospital whence he was sent from the 
sub-jail at Tando Muhammad -Khan: bee 
cause though his injuries -weré not at first 
“sight ‘serious, he did not get- better as he 
. ‘should ‘have, and - the ‘medical - Oificer® in 
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the refusal of the High Court to extend 


the time for receiving the deposit, and 
that, even if we had, we should “be slow 


to interfere with the exercise by-the High . 


Court of its discretion in a matter of this 
kind. We also refnsed to entertain any 
specify the 
rules from the requirements of which the 
applicants desired to be ‘excused; and 
Counsel then stated that he asked to be 
excused from compliance with the require- 
ments of O. X, rr. 1, 2 and 3. By a 
regrettable error on the part of officers of 
the Court the amended petition served 
upon the respondents was made to appear 


as an application under O. XXXVII, rr. l 


2 and 3, instead of an application to be 


.excused compliance with O. X, rr. 1, 2 
.and 3. No point however was made of 


this at the subsequent hearing and 
neither Counsel for the respondents nor 
any one else was left in any doubt as 
to the precise nature of the applica» 
tion 

` When the application was heard on 
February 14, the respondents were also 
Counsel for the applicants 


gave an explanation of the delay in 


Making the deposit which was not wholly 
consistent with the account apparently 
-given to the High Court, and [-think it 
Tight to remind litigants that, if they ask 
for the indulgence of this Court, it is 


necessary for them to show the utmost 


. good faith,,and to make a complete dige™ 
Closure of all relevant facts. But whether 


the delay was due to want of means, or 
to negligence, or to some genuine mistake 
with regard to payment into Court during 
vacation, the consequences to the appli- 
cants are serious enough. It was admitted 
that the facts of the case did not differ 
in any material respect from those of 
other cases which have been before us 
recently from Patna and in which the 
Bihar Money-lenders (Regn. of Trans.) Act, 
1939, became law after the judgment of 


„the High Court had been pronounced; 
„and it was urged on behalf ‘of the appli- 


cants that, unless they are able to bring 
their appeal before this Court, they cannot 
claim the benefit of the Act of 1939 and 
are likely to suffer serious loss. But under 
the provisions of O. XLV of the Code, 
they cannot have their appeal admitted 
until the deposit is made; and until the 


appeal is admitted they cannot, under rr. 1, 


2 and 3 of O. X of the Federal Court Rules, 


get the record transmitted to this Court 


or even printed; and the time for lodging 
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their appeal in this Oourt cannot even 
begin to run. Counsel for the respondents 
was content to argue that, as the letter 
of the-law had been broken, the applic 
cants must take the consequences, and he 
contended that the circumstances were not 
such as to entitle the applicants to any 
indulgence at the hands of the Court, 

I should be unwilling, if it can be 
avoided, to allow a not very serious default 
in a matter of procedure wholly to deprive 
the applicants of the benefits conferred 
by the new Bihar Act of 1938. I agree 
that rules of Court are framed to be kept 
and not to be broken; but they are framed 
for the purpose of assisting justice and not 
for the purpose of enabling it to be defeat- 
ed. If therefore a strict adherence to the 
rules is likely to deprive a litigant of 
advantages which the Provincial Legislature 
clearly intended to give him then in my 


` opinion the-Oourt may properly exercise the 
dispensing power conferred by O. XXXVII, 


in order that substantial justice may be 
done. It is however necessary {o examine 
carefully the provisions of the rules, in 
order to see what this Gourt has or has 
not power to do, premising that it ean 


‘only excuse compliance with its own rules 


and cannot excuse compliance with rules 
of a High Court and still less with the 
provisions of a statute, 

By 6. 205 (1) of the Constitution Act, 
if a High Gourt certifies that a case bee 


fore it involves a substantial question of 


law as to the interpretation of the Act 
or any Order in Oouncil made thereunder, 
an appeal lies to this Osurt— 

(1) on the ground that the: question has 


been wrongly decided, 


(2) on any ground on which an appeal 
would have lain to the Judicial Committee 
without special leave if no certificate had 
been given, and l 
_ (3) with the leave ofthe Federal Court 
on any other ground, , Of these, (2) clearly 
refers to ss, 109 and 110 of the Oode, 
where, the cases in which an appeal lies 
to the Judicial Committee without special 
leave are set out. When Parliament 
determined to give a right of appeal to 
the Federal Court on what may be des- 
cribed as constitutional questions, it would 
have been plainly. impossible, if other 
issues arose.in the case, to allow the case 
to be appealed in part to the Federal 
Court and in part to the Judicial Come 
mittee; and accordingly s. 205 provides 
that if a constitutional question has arisen 


in a case, the whole case becomes appeal- 
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“able to the Federa: ‘Court, even though 
other issues are also involved. By s. 214 
(1) of the Act, the Federal.Court is em- 
powered to make rules for regulating 
. ‘generally. its practice and. procedure; and 
it might be thought from” this that the 
Court would be in a Position to control 
from firsts to last the conduct of appeals 
which may be brought before it.. But, as 
I have said, O. XLV of the Code which 
regulates the procedure in appeals from 
a High Court to the Judicial Committee, 
has’ been extended with the necessary 
adaptations. and modifications to appeals 
from High; Courts ‘to the Federal Court 
by the Govt. of India (Adaptation of Indian 
Laws) Order, 1937. It is for this reason 
‘that it has become necessary for litigants 
who desire. to appeal to the Federal Court 


‘to go through the process of getting their 


appeals “admitted” in the High Court 
‘before they can. lodge their petition .of 
“appeal; and they cannot get their appeal 
“admitted,” until they have filed a petition 
in the High Court in the manner prescribed 


by O. XLV- and have deposited a sum’ 


sufficient to cover the cost of having 
the record printed. It. is difficult to 
say ‘why it should have been thought 
necessary thus’.to fetter this Court; but 
the result is that a good part of the 
preliminary proceedings connected with an 
appeal are removed from its control and 
put under the control of the High Court. 
Whether the provisions of O. XLV, in 
‘their application to Federal Court appeals, 


can be amended by this-Court as High 


Courts are able to amend | them under 
s. 122.of the Code, it is not’ necessary 
now to determine. The Oourt clearly has 
no power to do so under 34. 122, but a 
question may arise as to {> 3 effect of the 
opening words of s. 109, }s*extended by 


S. l11-A. It seems to have :been forgotten - 


that the Court does not possess ‘any such 


overriding powers as are gonferred on the. 


Judicial Committee by s/%4 of the Judicial 
Committee Act, 1833, ‘7 s. 1 of ‘the 
Judicial O- mmittee Acts pede, or by 8. 112 
of the Code, 

There is nothing in ais I of. Part IX 
of the Constitution Act to suggest that 
Parliament did not intend the Federal 
Court to have the amplest power over its 
own procedure and I do not“know why 
the High Courts have been given power 
` to prevent a litigant who has already been 
granied a certificate under s. 203 (1) of 
the Act frcm prosecuting his appeal to 
this Uourt. It ought surely to be, the 
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exclusive prerogative of this Couitt to decide 
whether a litigant has done anything which 
furfeits' his right to prosecute his. appeal, 
In saying this however I must not be taken 
as criticising in any way the law as they 
found it; and, asI have already said, this 
Court has no power or wish to excuse 
anyone from compliance with rules applic» 
able to the High Court alone. a 

Order X, r. 1, of the Federal Oourt 
Rules, provides that an appellant shalh 
subject to the provisions of the Code and 
of any- rules made by the High Court 
relating to appeals to the Federal | 
Court, take all. necessary steps to have * 
the record prepared in the High Court and 
transmitted to the Federal Court; r.2 of 
O.X is consequential on r. l. Rale 3 
sixty days of the’ 
admission of the appeal by the High Oourt, 
the appellant shall lodge in the Federal 


-Court his petition of appeal, containing a 


concise statement of the facts of the case, 
of the grounds of appeal, and 
ments and authorities upon which- he 
proposes to rely at the hearing, Ili his 
appeal cannot be admitted, it would seem 


‘that the sixty dayscan never begin to run, 


and therefore that the appeal caa never 


-be lodged; and thus a would-be appellant 


can be deprived uf a right which Parlia- 
ment clearly ended that:he should have. 
In these circumstances I am of opinion 
that, if the justica of the case réquires it, 


we are entitled to excuse’ the applicants i 
‘from compliance with so much of O. X 


as requires them (1) to have tho record 
prepared and printed in- the High Court, 
and:(2, to lodge their petition of appeal in 
the Federal Court within sixty days of, the 
admission of the appeal bythe High Court, 
and I am of opinion that the applicants in 
the present case ought to be so excused. 
Ido not think that the absence of ‘any 
admission of the appeal by the Higa Court 
is a statutory bar to the prosecution of the 
appeal before this Court. The provisions 


. of O. XLV of the Oode are procedural 


provisions only, and Í am not prepared 


to hold that non-compliance with them in 


the High Court -necessarily ousts the 
jurisdiction of this Court, if a certificate 
under 8. 20d (1) of the Constitution Act has 
once been given. 

The effect of the adai which I propose is 
that the applicunts will be at liberty to 
lodge their petition of appealin this Oourt 
within such time as this Courf may consider 
reasonable, which I think should be fixed 

-as twenteyreight days fromthe date of our 
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order. Since tney have come here to ask 
for an indulgence, and- have no one but 
‘themselves to blame for having been 
compélled to do’so, they must pay the 
costs of this application as between agent 
and client in any event, 

‘Sulaiman, J.—This is an application 
for- being excused from ths compliance 
with the Rules of the Federal Oourt and 
for the enlargement of time. ‘The date 
of the Hign Court's decree and the certitic- 
‘ate was December 19, 1938, and yet it 
was not till September l, 1939, that 
an attempt was made to offer’ (nob tender) 
‘the amount involved, which was only 
Rs. 253-3. The learned Chief ` Justice, 
‘with: whom Fazl Ali; J, agreed, held 
that the High Court has power to extend 
‘the time, but that there were no cogent 
"reasons for thé exercise of the discretion. 
“Agar wala, J, has held that no Buca power 
‘exists. if the question were merely one 
of discretion, this Oourt -even though a 


„superior Oourt, would not disagree with 


the High Court's refusal to exercise it in 
favour of the applicants. There would be 


‘no revisional power for interference with 


And even if there were an 
with the 


the order. 
appeal we should not interfere 


‘non-exercise of ‘a mere discretion by the 
_High Oourt, unless some question of princi- 
“ple were involved. . -But unfortunately the 


difficulty is far more fundamental. 
Power to ‘adapt’ the existing Indian 


“Laws by Orderin Council-has beer confer 


“red by s. 293 of the Act, but is” confined to 
‘bringing the provisions “of those laws ‘into 
“accord! with those of the. Act. ?and‘in 
“particular “into accord . with ` those 
“which re-constitute under different names, 
governments and authorities and prescribe 
the distribution of certain powers. But 
the section gives vO power to legislate 
“afresh. The Federal Court was:not a 


“Ye-constituted Oourt at all, but an alioge- * 


‘ther new Court, and there were no previouse 


“ly existing laws relating to it which must 


~ 


_ necessarily be brought into accord: with. the - 


Govt. of India Act. ‘On the other hand, ` 


_ some adaptation’ was necessary when. in 
“cases fultilling the requirements of s. 205 


“was no absolute ‘necessity - 
' whole of O. XLV, Civil P. 
* to Federal Court appeals, even wnere 
_ The Federal Court could under s. 


“own rules for regulating practico and - 


irect appeals to the Privy Oouncil, with or 
Without leave, were abolished. But there 


O., applicable 
the 
only groundtaken is a constitutional one. 
214 -of 
the Act and s. 109, Oivil P, O., frame its 


©- 
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presedare, and ‘the High Courts also could 
under s. 122, Civil P.: O., subjegt to the 
procedure prescribed in Part g annul, 
alter or add to the rules in O. XAV, Qivil 
P. O., 80 far as the ‘procedure in their own 
Oourts was concerned and so long as it 
was not in conflict with any rule framed 
by the Federal Court. To remove ‘any 
possible doubt as to the Adaptation of 
Indian Laws Order, and indeed in deference 
‘to it, the Federal Court by O. IX, r. 1, 
made O. AL, Civil P. O., ‘as modified and 
adapted’ by that Order i in Qouncil, applic- 
able to Federal Court appeals ‘algo, 80 
that O. XLV may not be deemed to 
have been excluded by virtue or O.I, 
r.d5, F.O. R 

‘The difference of Opinion in the High 
Court is caused ‘by the circumstance that 
“Oode” is detined in O. I, r. 2, F. O, R, 
as meaning ‘the Oivil P. O., 1908, as 
amended or modifed ‘by any Order in 
‘Council or by-or under any Cenirai Act’, 
waile O. LX, r, I, applies the provisions of 
O. XLV of the Code, ‘as módited and 
adapted by the .Jovt. of India (Adaptation 
of indian Laws) Order. 1957. Butali the dee 
finitions inr. 2-of the Federal- Osurt' are 
-Bubject to the governing condition *‘unless 
the context otherwise requires’. ‘I'he term 
“Gode”, thouga defined, must bo taken 
‘along with ‘the context where it occurs, and 
cannot be taken out ‘of ib. Furtner, the 


-Privy Oouncil Rules donot profess toamend 


‘or modify the provisions of O., XLV of ‘the 
Code, although it must be conceded, that 
‘tdiey can by. implication amend or modify 
them if uhay indirectly dosso. On the other 
‘hand, tae Govt, of India (Adap.atioa of 
Indian Laws) Order, 1937, professedly 
“modities them, and is admittedly toe latest 
: Ordet in Council for this purpose. -Rule 17 
‘has been actually added to O. XLV, and 
lays down’it! express terms thal, with a few 
particular amendments introduced by it 


“the-provisions of this Order shall apply 


‘in relation to appeals to the Federai Oourt 
‘as they apply in relation tu -appeals to His 
‘Majesty in Council’. “This Order does not 
make the- provisions of the Privy Oouneil 
rules, which are professedly supplemeniary, 
‘but ina. 1o some cases conic: with 
0. XLV,’ applicable to Federal Oouri 
&ppeals. Nor does it even make O. ‘XLV, 
as déemed to have been amended by tne 
Privy Council Rules, applicable to sucn 
appeals. 

’ ‘hat-appearsto be the reason way ia 
OF1X of the Federal Court Rules tha 
“reference is - only to the latest Order ia 


i 
<a" te z 
. 


mS 
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Council embodying the Adaptation of 
Indian Laws, and not:to any earlier. Order 
in Council, It is to give effect to the 
‘mandatory provisions‘of the latest Order .in 
‘Council that the reference to the Adaptation 
of Indian Laws.Order was made in the 
--Rule, Had there been a different intention, 
‘the Rule could have simply. said “ any 
‘Order in Council”. 3, show y i 
_. There can beno doubt that wherever in 
the Rules the word. ‘‘Code" bas. been used 
-by itself, without any qualifications, it must 
convey the meaning ‘given to it by the 
definitcn,-- But in O. IX, r..J,. that word 
has not been used by itself, but is qualifie 
ed by the expression “as modified by the 
:Govt. of India (Adaptation of Indian Laws) 
Order, 1937”, The context indicates. that 
it 18 intended to have a restricted meaning. 
` If in this Rule also the word “Code” were to 
‘include all modifications and amendments 
by any Order in Council, the reference to 
the Adaptation of Indian Laws Order 
_Would be wholly superfluous and redundant. 
_The definition of the term. "Code," which 
_ Occurs in other Orders as well, is undoubt- 
edly wider, but inthis particular context it 

is subject to the qualification attached to it. 
, The applicant's duly (as distinct. from the 
High Oourt’s power) to have the record 
: prepared in the High Court and transmitte 
.@d to the Federal Gourt, which can take 
, Place only after the- admission of the 


. appeals (as the heading of the Order also 


. indicates), is expressly made su bject to the 
. Provisions of the Code and rulés of the High 
- Court under O, X, r.1, F.C. R. ` 
_, There are . several considerations which 
Show that the provisions in the Privy 
_ Council Rules were never intended to be 
. applicable to appeals to the Federal 
, Court. A comparison of the provisions 
relating to the appeals tothe Federal Court 
_ with the provisions relating to the appeals 
_to their Lordships of the Privy Council wil] 
: Show that, although the Federal Court 
f Rules areto a great extent modelled on the 
Privy Oouncil Rules, they contain parallel 
_.provisions intended to be sufficient in 
themselves and certainly independent of 
the provisions in the Privy Council: Rules 
They are obviously not wholly comprehen- 
siye; at the same time they cannot. be 
regarded as supplemented by the provisions 
of the Privy Oouncil Rules that exist for the 
purposes of Privy Council appeals, Had it 
been intended -to incorporate all the provi- 
_Sions of, the latter kind, one would 
have expected tofind an express mention 
of it in O. IX. The intention appears to 
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be to incorporate the provisions of the 
Oivil P.O, as modified and adapted by the 
Adaptation of Indian Laws Order, and sup- 
plement ihem by the Rules framed by the 
Federal Court itself, irrespective of the 
Rules which had been framed for the 
appeals to their Lordships of the Privy 
Council. It. would be easy to quote 
numerous provisions in tbe Federal Court 
Rules which do not correspond exactly to 
the Privy Council Rules., If O. XLV, a8 
impliedly amended by the Privy Oouncil 
Rules, were made applicable to the Federal 
Court appeals, there would inevitably be a.. 
considerable ‘conflict in many matters. I, - 
therefore, feel bound to hold that r.9 of 
the Privy Council Rules dated February 9, 
1920 has not impliedly been made applic- 
able to Federal Court appeals on account 
of its being covered by the wider definis 
tion of “Qode,” though not included in the 
context of O. IX, r. 1l.. 


_ Rule 17 added to by the Adaptation of 
Laws Order lays down that if only a con- 
stitutional question is raised in the grounds, 
the petition need not pray for the 
“certificate” mentioned in r, 3 and that 
“like proceedings shall be had thereon as 
if. such -a certificate had been ‘given ete.” 
An .examination of the Rules in the Order 
makes it quite clear that the ‘certificate’ 
mentioned in rr. 6 and7 isthe certificate 
referred to inr. 3, and not the certificate 


contemplated by s. 205 of the Act. Thus the 


words “or within six weeks from the grant 
of the certificate, whichever is the later 
date” in r. 7, would be meaningless if no 
certificate is applied for under r. 3, and in 
that case all references to such ‘certifica:e' 
and alsosecurity must be deemed to be 


omitted by necessary implication, Rule 17 -7 
. does not,, however, remove the incomple- 


teness of the Order as it stood before the 
amendment, When Act XXVI of 1920 limit- 
ed the extended psriod in r, 7 to one 
“not exceeding sixty days,” if was over- 


looked that O. XLV itself did not confer 
_any power on Courts to revoke the certificate 
cif, before the admission of the appeal, the . 
costs are not deposited. Tae words “such 
order" in r. ll prima facie refer to that in 


T. 12, Order XLV, r. 17, does not improve 


_ matters in this respect. It is the Privy 


Council r. 9 which empowers the Court 
“to make such further or other order, as in 


_ the opinion of the Court, the justice of the 


case requires.” But the Federal Court Hes | 


„not yet made any-rule Gorresponding to — 


r, 9of the Privy Council Rules. “The posi- 


1940. 


-lion would, therefore be one of a deadlock 


if there were no other way open. ; 
-The Federal Court was quite conscious of 
the fact that the First set of Rules framed 
by it could by no means be comprehensive 
or exhaustive. It was clearly anticipated 


that there would be many matters of detail, 


. cluded in the same Rule, 


relating to practice and procedure, which 
may not be directly covered by any of the 
Rules. Powers were accordingly deliberate- 
ly reserved to meet such a contigency, 
Order XXXVII, r. 1, provides: 
“The Court may, for sufficient cause shown, excuse 
the parties from compliance with any of the re- 
quirements of these Rules, and may give such direc- 
tions in matters of practice and procedure as it 
Shall consider just and expedient.” 
The two parts of the Rule, although in- 
are really separate 
and distinct, ‘he first deals with the 
exemption of the parties from compliance 
with any cf the requirements. which have 


been expressly laid down in the Federal 


Court Rules. The second reserves general . 


_ power to give direction in matters of practice 


_ pedient. 


and procedure as considered just and ex- 


It follows that in-all cases where 


. the Rules are silent thig. +laet_ provision 


- has been ‘granted and'an application for. 
. leave is still pending, 


k 


- yet been declared to 
-ił be admitted so long as the. High Court's 


can appropriately be resorted to," . But, of 
course, that-would not entitle us to excuse 


‘compliance with the Rules of, the. Oode, 
. made applicable by the Adaptation Order. 


The present is stage where the cértificate 


but the -Hight Court 
has refused to extend the time for depositing 
the printing costs and the appeal has not 


‘order stands, There is no provision 
empowering the High Court to revoke the 
certificate or dismiss the application unless 
an inherent jurisdiction can be invoked. 


. We have no power to make any order which 


- particular manner. 


_to the probable intention 


would bind the High Oourt to act in any 
All that we can do to 
help the applicants is to excuse them 
from compliance with O..X,r. 2, Federal 
Oourt Rules, and give necessary direction. 

. Maradacharlar, J—As we have not 
been asked toexamine the correctness of 


: the order of the High Court, we have not 


heard arguments on the-question on: which 
there was a difference of dpinidn in that 


<. Oourt; viz:, the applicability of r, 9 of the 


+ 


Privy Council Rules to appeals to this Court. 


I therefore refrain from expressing any 


opinion on that question. I am in‘ agrese. 


ment with the observations of my Lord as 
of the OConstitu- 


' tion Act with referénce to the powers of this 
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appeals to this Court as well as the, difficulty 
caused by the language employed in r. 17 
added to O. XXV of the Civil P. 0O., by the 
Adaptation of Indian Laws Order, 1937; but 
I express no opinion on the question 
mooted in his judgment as to whether the 
opening words of. s. 109 of the Oivil P, O., 
read with s. l11-A empower this Court 
suitably to modify the provisions of O. XLV 
ofthe Civil P.O, Iagree with my learned 
brother that the literal application of the 
language of r. 70f O. XLV of the Oivil P, C., 
to appeals to this Court will lead to anomalous 
results, in cases in which the appeals are 
preferred on a certificate under s. 205 of 
the Constitution Act and not on a certificate 
under O. XLV, r. 3,of the Oivil P. 0.; and 


' E do. not feel sure that the provisions of 


O. XXXVIL r. 1, of the Federal, Court 


- Rules will be. found sufficient to obviate 


anomaly or hardship in all -cases. - So far 
as the present application.is concerned, 
it seems possible to grant the indulgence 


- prayed for, without unduly . stretching the 


scope of that rule, I accordingly concur in 
the order proposed by my Lord. 
By the Court.—The Order of the Court 


-is that the applicants are. excused from 


‘compliance with so much of O. X, rr, 1, 2 
and 3, of the-Federal Oourt Rules as ree 


- quires them.(1) to.have the. record prepared 


and printed in the High Oourt, and (2) to 
lodge their petition of appeal in the Federal 


` Court ` within sixty days of the admission of 


the “appeal by the Court; and they wili be 
at liberty to lodge thsir petition of appeal 
in this Court within twenty-eight days of 
the date of our Order. We propose to 
„direct the Registrar to communicate with 
the High Oourt at Patna informing it of the 
Order waich we have made, andit may 
be that in the circumstances the High 
Court will bs willing to give the applicants 
facilities for getting thé record printed and 
transmitted to this Court on payment of the 
proper charges. This however is a matter 
entirely forthe High Court, and it would 
‘not be rigat for us to say anything fur- 
ther with regard to it. The applicants 
must furnish this. Gourt within twenty- 
eight days with copies of the record, and if 
there are any difficulties with regard to 
tte printing of it, there will be liberty to 
apply in chambers. The applicants must 
pay the costs in any event of this application 
as between agent and client. 


D. . .Order accordingly. 
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LAHORE HIGH COURT 
- Special Bench ` 
‘Civil Reference No. 16 of 1938 
April 18; 1339 
Youna, O. J., DALIP SINGH AND 
BLAOKER, JJ, E 
COMMISSIONER cr INCOME-TAX, 
LAHORE—PETITIONER 
>- ` versus we 
` “KRISHAN KISHORE—Rgsvonpgnt 
` Income Tax Act (XI of 1922), sa. 55, I-~-Impartible 
‘estate—Joint Hindu family of assessee and his sons 
, —Asseesee succeeding by rule of. primogeniture — 
Income of estate in his hands, if chargeable in status 
_ of ‘individual'—Incumbent;- whether owner for pur- 
. poses of.s. 9—5. 9, construction—'Owner of property,’ 
meaning of. ; 
` The income of the impartible estate, to which the 
assesses has succeeded by | rule of 
prevailing in hisfamily governed by the Mitakshara, 
‘Is not chargeable in his hand ‘in the status of ‘in- 
dividual.’ Theincome of the impartible estate can- 
* not- be said to be the income solely of the incumbent 
of the impartible estate there being vested in the 
junior members of the family a right to maintenance 
` out of that income arising by reason of their right in 
the -property ‘and not imposed by custom upon one 
: member of the joint’ Hindu family namely .the. in- 
_cumbent of the impartible. estate, The incumbent 
of an impartible estate cannot become for the pur- 
poses of s. 9, Income Tax Act, the owner of the pro- 
.` perty. - As the corpus of the-property belongs to the 
., joint Hindu family, individual member of that family 
_ cannot be held to be the owner simply because by 
_ custom ‘in- that particular property the major portion 
of the income is used'entirely for his benefit. - 141 Ind, 
: Oas. 415 (1), followed. 168 Ind. Cas, 168 (4), distin- 
„guished. . 150 Ind. Cas. 545.19), relied on. 82 Indy 
_ Uas. 653:3) and 138 Ind. Oàs.. ‘861 (3), not followed. 
148 Ind. Cas. 855 (13), explained “arid distinguished. 
~ 182 Ind. Oas. 712 (12) and 64 Ind, Cas.’801 (14), fol- 
-‘lowed. —- 
-*., (On a plein construction of the words of s, 9, 
. Income Tax Act, it - necessarily follows that the 
_ assesses must bethe owner of the property assessed. 
In construing this section the words ‘owner ofthe 
property’ cannot be constiued as meaning owner of 
Ti annual value of the property. [p. 680, col. 


+ -Q, Ref. by the Commissioner of Income- 
_ tax, Punjab, N.W. F. and Delhi Provinces, 
‘Lahore, dated September 8, 1938. 


- Mr J. N. Aggarwal, for the Petitioner, . 


Messrs,’ Badri Das and Kirpa Ram Bajaj, 
for the Respondent. 


Dalip Singh, J:—The facts of this. 
reference under s. 66 (1), Income Tax. 


Act; are stated at p., 2 of the printed 
. paper. bcok. by the learned Ccmmitsioner 

of Inccme-tax and may, briefly, be 
recapitulated here. The assessee, Diwan 
Bahadur Krishan Kishore, is:the present 
holder of an impartible estate to which he 
succeeded under the rule of primogeniture 


prevailing in bis family.. The income of - 
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that impartible estate consists mainly of 
rent of property and interest. This latter 
source is however small andthe income 
consists mainly of rent from house property. 
It appears “that up to 1923-24 the. liability 
to ‘super-tax of this income was determin- 
ed as.if it wereithe income of an indi- 
vidual. In a revision petition in that year 
however the assessee contended that he 
formed a jcint Hindu family with his 
sons and -that he should get exemption 
from super-tax up to the limit provided 
in’ the ‘case of a Hindu’ undivided . family 
-ånd not -as -if the income were that of. an 


:individual. ‘This: contention was conceded.” 


In 1929-30.the Commissioner however can» 
celled ‘the assessment ofthe income from 
the impartible estate as being the income 
of a Hindu undivided family and directed 
that the income of the impartible estate and 
the personal income of the Diwan Bahadur 


-should be assessed in a combined assesses 


ment-as if the income of the impartible 
estate were,the income of an individual, 
A reference -was made to the High Oourt 
and the-result is reported in Kishen 
Kishore v. ‘Commissioner of Income-tax 
(1), One of the questions in that reference 
was : 
“Whether in a view of the fact that the rile 
of primogeniture prevails in the petitioner's family 
and of the terms of the award of Mr. Atkins, 
the petitioner can be said to be the sole owner 
of the impartible estate the taxable income of 


which has been assessed on him as an indi- 
vidual ?” 


The learned Judges held that an imparti- 
ble estate could belong to an undivided 
Hindu family and was not the sole pros 
perty of the person who had succeeded to 
it by the rule of primogeniture. They 
therefore, answered the question referred 
to above in the negative. In other words, 
they .allowed the assessee's claim to -be 
assessed to super-tax on the income from 
the impartible estate as if the same were 
the income belonging to a joint Hindu 


family, Oertain other disputes arose- on 


the question of the income of.the assessee 


- but:they do not concern us here, . the .ques- 
- tion..of law referred in this case for the 


decision of the Hon'ble High Oourt. being : 
- “(1) Whether the income of the impartible. estate 
to which the assessee has succeeded by a rule o: 
‘primogeniture ‘prevailing in his family governed 
by the Mitakshara, is chargeable in bis: hand in 
the status of ‘individual,’ the assessee being the 
paar the family consisting of himself . andi his 
sons ?” 

The second question is unimportant,. for 
the’ answer to the first question would, as 

(1) 6-1 T-O 345; 141 Ind, Cas. 415; A IR 1933 Lah 


h RE e oe EE EEEE met 
o mmaa E a “AMIRI: e vit a HII a ain a aa an e TD, 


1940 : 


rightly pcinted cut by the learned Com- 
Missioner, determine the answer to the 
second question. Tne reason for the refer- 
ence inthe face- of the Division Bench 
ruling .reported in Kishen Kishore v. Com- 


missioner of Income-tax (1) is given in the. 


opinion of the Commissioner at pp, 4 and 5. 
The learned Commissioner there pointed 
out, relying onthe ruling of their Lord- 


ships of the Privy Council in Kalyanji 


Vithal Das v. Commissioner of Income-taz, 
Bengal (2) (at p. 95) that though certain pro- 
perty might be described as family property 
yet the income from the property might be 
o regarded as theincome of an individual 
and therefore chargeable to income-tax as 
the income of an individual. He also 
pointed that the Patna High Gourt in the 
‘ease reported in Shiva Prasad Singh vV. 
Emperor (3) at p.359 had. held that the 
income of an imparlible estate was the 
income of the incumbent for the time 
being, nor did the fact that he is bound 


to maintain his sons entitle him to treat’ 


the income as that of the undivided family. 
Similarly, the Madras High Court in a 
case reported in Raja of Bobbili v. Commis» 
sioner.of Incomè tax, Madras (4) held that 
the impartible estate though -ancestral is 
clothed with the incidents of self-acquired 
and separate property. The corpue might 
belong to the .undivided family and the 
assesses might be amember ofa Hindu 
undivided family but nonetheless the 
income received washis absolute property 
and differed-in no way from that gained 
by personal exertions or other self-acquisi- 
tions, He distinguished the Lahore -case 
onthe ground that in the Lahore case it 
was only held tnat the ecrpus of the pro- 
perty might belong to the undivided family. 
In the. view of their L-rdships of the 
Madras. High Court the .. faét- that 
the corpus belonged to the Hindu 
‘Joint. family did not affect the question 
‘of the 1.come, and the income from an 
Impartible estate not being joint family 
-income vas not tke income of the joint 
‘Hindu f.mily but clearly was thè incomé 
of an individual. Similarly, the Patna 
(2) 1937 1, T.R 90 (95);.166 Ind, Oas, 445; A I R 1937 P 
: C36; 64 1 A 28; I LiR (1937) 1 Cal. 653; 1937 O L R 44; 
1937 ‘A'L R 87; 9 RPO 145;3B R 245; 45 L W 109; 
18 P LT:7; (1937)M W N 63 (2); 1937 O W N 173; 
41:0 WN 385; 0931M L J313; (1937) A-L J 408; 
65 O Ld 64;39 Bom. L R 374 P O}. . 
: (8)1 IT C 384:389); &2 Ind, Oas. 653; A I R 1924 
Pat. 679; 4 Pat. 73; 5 PLL T 497. 
' (4)1937 I T R 78; 168 Ind. Cas, :168; AI R 1937 
Mad. 515; I LR (1937), Mad.1797; 9 R M ðt; 45 L 
we (1937) 1 M L J 707; (1937) M W N 814 
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High Court hadin another case followed 
the Madras judgment and its own earlier 
judgment ‘and held that the income of the 
impartible Rajin the hands of the holder 
was to be assessed on the footing that the 
income was the income of the individual 
and nct of an undivided family. The 
learned Commissioner contended that in 
view of these authorities the answer to 
the first question referred should be in 
the affirmative.. 

If would.appear from the opinion of the 
Commissioner that the learned Commis- 
sioner conceded the point that the corpus 
of the property did belong to a Hindu 
joint family consisting of Diwan Krishan _ 
Kishore and his sons, but, according to 
the learned Commissiener, this fact did 
not affect the question of the ownership of 
the income. Before.us however the learn- 
ed Counsel for the Income-tax Commis- 
sioner. has contested both the question 
of the ownership of the corpus and the 
ownership of the income. A number of 
rulings of their. Lordships of the Privy 
Council have been cited but the main 
reliance of the learned Counsel has been 
on a case reported in Shibaprasad Singh 
v. Prayag Kumari Debee (5) where their 
Lordships’ of the privy Council reviewed 
a good many of the previous decisions of 
the Privy Council on ‘the subject of im- 
partible estates. In that case at p. 1413% 
their Lordships summarized the discuss 
sion as follows: 

“Impartibility is essentially a creature of custom. 
Inthe case of ordinary joint family property, the 
members of the family have il) the right of 
partition, (2) the right to restrain alienations by 
the head of the family except for necessity, (3) the 
right of maintenance, and (4) the right of survivor- 
ship. The first of these rights cannot exist in the 
case of an impartible estate, though ancestral, from 
the very nature of the estate. The second is 
incompatible with the custom of impartibility as 
laid down in Sartaj Kuari v. Deoraj Kuart (6) and 
the first Pittapur case (Venkata Surya Mahipatt 
Rama Krishna Rao v. Court of Wards) (7) and so 
also the third as held in the second Pittapur case 
(Venkata Mahipati Gangadara Rama Rao v. Raja 
of Pittapur) (8)." ; 

As regards (4) their Lordships remarked 

- 138 Ind. Cas, 861; AI R1932PC 
asia al: iad. Hol (1932) P 0263; 63 MLJ 
196: 90 W N 691; 36 OW N 1046; 56 O L J 92; 36 L 
W 266; (1983) M W N 228; (1982) ALJ 919; 13PL T 

5 om. s 
eet ecw 272: 151A 5135 Sar. 139 (P 0). 

(7) 22 M 383; 26 I A 83; 9 ML Ji Sup.; 7 Sar. 481 


P 0). 
8a M 778 47 Ind. Oas. 354; A I R 1918 PO 8i; 


51A 148; 35M L, J 39%; 24 ML T 276; 16ALJ 
$33; 28 O L J 428; 5 P L W 267; 20. Bom. L R 1056; 23 
OWN 173, (1918) M W N 922(P O). 
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that they still maintained that the right of 
survivorship. was inconsistent with the 
custom -of impartibility. From the. pros 
positions laid down the learned Oounsel 
contended that the income arising from 
the impartible estate must be held to be 
the absolute income of the incumbent for 
the time being and therefore assessable 
as the income of an individual. It should 
ere be pointed out that the ruling of 
their Lordships of the Privy Council refer- 
red. to by. the learned Com missioner, namely 
Kalyanji Vithal Das v. Commissioner of 
Income-tax%, Bengal (2) did not deal with 
the question ofthe income arising from 
an impartible estate at all. Their Lord» 
ships  tcok 
they: were not dealing with 
of an impartible 
senior of several male 


the case 


members of the 


family as to wbich there had been conflicte ’ 


ing decisions in Indis, referring to the Patna 
case and the Lahore case mentioned above. 
The passage which is quoted by the learned 
Commissioner referred to their Lordships’ 


. decision that the words “Hindu undivided 
family” in the Income Tax Act were wider- 


than the words “Hindu co parcenary.” A 


female might be a member cf the Hindu 


undivided family though she might not be 
a member of the Hindu co-parcenary, and 
the question there being discussed by their 
Lordships was whether the existence of a 
wife or a wife and a daughter could be held 


to make the income which went to the sole 


male member of the family, the income of a 
Hindu: undivided: family and. it was with 
reference to this question that their Lord- 
ships’ remarks must be read, That matter, 
it appears:to me, is perfectly distinct: from 
the -question whether, where admittedly a 
Hindu co-parcenary is existing, the income 
arising, from the corpus of property owned 
by that co-parcenary can.be said to be the 
absolute income of the head of the family. 
Normally: speaking of course it could not 
be held to be the income of the individual 
head of the family but would be held to be 
the income of the Hindu joint family, but 
the contention of the learned Counsel for the 
Income-tax Commissioner is that in the case 
of -an impartible estate the income must be 
treated as that of the incumbent of the 
impartible estate. - 28 i 
Speaking entirely for myself-and with the 
greatest deference to the decision.of their 
Lordships of -the Privy Council in 
Sartaj. Kuari v. Deoraj Kuari (6); 
and the- frst Pittapur case’ (7), 
I find it difficult to understand why the 


special care to note that’ 


estate held by the 


cad 
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right to control alienation should be incom- 


patible with the absence of the right to par- 


tition. As pointed out in the Lahore case, 
inthe Punjab, Hindu Mitakshara Law has 


been modified by custom so that sons have no 
right to demand partition of ancestral proe- 
perty or joint family property as against 


their father. It has never however been 
doubted that the sons in the Punjab retain 
their right to control alienations made by 


the father except for necesrity, Without in 


the least wishing to detract from the autho- 
rity of the Privy Council ruling, for it 18 


undoubtedly binding on any Court In this. 


country, I merely. state the difficulty that 
I find it difficult to understand why their 
Lordships of the Privy Council keld that 
the right to restrain alienations was inex- 
tricably involved with the right to partition. 
Assuming however that this is so, the second 
Pittapur case (8), appears to have laid down 
that the right to maintenance was also in- 
compatible with the existence of an im- 
partible estate. There are certainly words 
in that case which would tend to show that 
this is so. It would appear as if that case 
had held that’ there was no right of main- 
tenance held by the junior members of the 
Hindu joint family in an impartible estate 
except such as might have been imposed 
by custom, Their Lordships of the Privy 
Council have however themselves in a later 
case, as far as I can understand it, negatived 
this view. That case is reported in 
Collector of Gorakhpur v. Ram Sundar Mal 
(9). Their Lordships were there dealing 
with the succession by survivorship to an 
impartible.estate but in the course of that 
decision they examined a number of pre» 
vious rulings of the Privy Council and sum- 
marized the result of that discussion of the 
previcus rulings at p. 485* as follows : 

“i, The decisions of the Board in Sartaj Kuaré v. 
Deoraj Kuari (8), and the frst Pittapur case (7), 
appeared to be destructive of the doctrine that an 
impartible gamindari could be in any sense joint 
family property. 

2. This view apparently implied in these cases was 
definitely negatived by Lord Dunedin when deliver- 
ing the judgment of the Board in 1921, in Batjnath 
Prasad Singh v. Tej Bali Singh (10). 

8. One result isat length clearly shown to be that 
there is no reason why the earlier judgments of the 


(9) 56 A 468 (485); 150 Ind. Oas. 545; A IR 1934 P O 


157; 61 I A 286;7R PO1;110 WN 8‘9; 40L W 217; 
(1934) A LJ 779;67 MLJ 374,15 P L T 531; 60 OL 
-J 67; (1934) M W N 751; 36 Bom, L R 867;380 WN 


1101 (P 0.) . 

(10) 43 A 228; 60 Ind. Oas. 534; A IR 1921 P O 62; 
AB I Á 195; 19 A L J317; 330 L J 388;40 M L J 387; 
(1921) M W N 300; 250 W N 564; 2 PLT 257; 23 
a R 654; 3-U P L R (P C)35; 29 M LT 358 


— 


(P 0). i 
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Board should not be followed, such as for instance the 
OChellapalli case, Mallikarjuna v. Durga Prasada ‘11), 
which regarded their right to maintenance, however 
limited, Out of an impartible estate as being based 
upon the joint ownership of the junior members of the 
family, with the result that these members holding 
zamindari lands for maintenance could still be con- 
sidered as joint in estate with the zamindar in pos- 
session.” 


_The right to maintenance therefore of the 
junior members of the family in an impar- 
tible estate was here referred not to custom 
but to the right arising out of the joint 
ownership of the estate by the junior mem- 
bers of the family with the present incum- 
bent. Speaking again with the greatest 
deference and with all proper respezt to the 
decision of their Lordships of the Privy 
Council, I find it very difficult to reconcile 
the words quoted in the judgment of the 
Board with reference to maintenance in 
Shiba Prasad Singh v. Prayag Kumari 
Debee (5), with the latest judgment. of their 
Lordships of. the Privy Council in 
Collector of Gorakhpur v. Ram Sundar Mal 
(9), at p. 485: In the circumstances it appears 
to me that the most recent judgment of their 
Lordships of the Privy Council reviewing 
the previ- us decisions must be held to be 
binding on this Court and the result of 
all the Privy Oouncil decisions must be 
taken to be summarized by their Lordships 
of the Privy Council themselves in 
Collector of Gorakhpur v. Ram Sundar Mal 
(9). From that decision if seems io me 
that it would follow (1) that in an imparti 
ble estate a Hindu joint family does own 
the corpus of the property, (2) that the 
members of this joint family have no right 
to partition the estate, 3) that the members 
of the family have no right to control the 
alienations made by the incumbent of the 
impartible estate and (4) that the members 
of the joint family have the right to receive 
maintenance from the estate and this right 
arises because they are owners-of the estate 
and is not aright to maintenance from the 
joint family, though not from the property, 
as is the case of female members of -a joint 
family. The distinction is really quite clear; 
in the cne case. the female member.has a 
right to maintenance from the joint Hindu 
family but this right dees not confer any 
right in the estate or property of the joint 
family; in the other case the members of 
the cosparcenary have a fright to maine 
tenance arising from their right in the proe 
perty of the joint Hindu family of which 
‘they are co-owners. It fcllows from this 
again that the income of the impartible 
eo. 24 M 147; 27 I A151; 10 M L J 294; 7 Sar. 786 
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estate cannot be sud to be the income solely 
of the ‘incumbent of the impartible estate 
there being vested ‘in the junior members of 
the family a. right. to maintenance out of 
that income arising by reason of their right 
in the property and not imposed by custom 
upon one member-of the joint Hindu family 
namely the incumbent of the impartible 
estate, i 

This would suffice to dispose of the re- 
ference, but in case the matter goes further 
I must refer also to another argument 
which was raised by the learned Counsel 
for the assessee Diwan Bahadur Krishan 
Kishore. The learned Counsel in this part 
of the argument conceded that it would not 
affect the question of the income arising as 
interest from security, ifany, appertaining 
to the impartible éstate but it did affect the 
income arising from property which, accord- 
ing to him, was the main source of income 
of the impartible estate. The contention 
was that under s. 9, Income Tax Act, the 
income arising from property could only be 
assessed on an assessee who was the owner 
of the property. Therefore according to the 
learned Connsel as the Commissioner for 
Inecme-tax conceded that the corpus of tho 
property belonged not to the incumbent 
but tothe joint Hindu family, it followed 
that qua the property the owner was the 
Hindu undivided ‘joint family and not the 
incumbent. Ona plain construction of the 
words ofs. 9, which runs, 

“the tax shall be payable by an assesses under tho 
head ‘property’ in respect of the bona fide annual 
value of property consisting of any buildings or lando 
appurtenant thereto of which he is the owner... ." 

it necessarily follows that the assessee 
must be the owner of the property assessed. 
In reply to this contention however the 
learned Counsel for the Commissioner cited 
Commissioner of Income-tax, Bombay v. 
Abubakar Abdul Rahman (12), a Bombay 
ruling of 1939. In construing this section 
the learned Judges of the Bombay High 
Court held that the words ‘owner of the 
property’ must be construed as meaning 
owner of the annual value of the property. 
The judgment of one of the learned Judges 
concedes that this interpretation does 
violence tothe plain grammatical meaning 
of the werds of the section, but the learned 
Judges felt that this was the only construce 
tion which was reconcilable with the general 
scheme of the Act, The judgment of the 
Chief Justice in that case was based upon 
the ruling of their Lordships of the Privy 

(12) 71T R 139; 162 Ind. Oas. 712; A I R 1939 Bom 
ae R (1939) Bom. 284; 41 Bom. L R 232; 12 R 
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Council reported in Currimbhoy Ebrahim 
‘Baronetcy Trust v, Commissioner of Incomes 
tax, Bombay (13), at p. 324. With all 
deference again to the learned Judges of 
‘the Bombay High Court I must admit that 
I:am unable to follow how the judgment 
of their. Lordships of the, Privy Council in 
Currimbhoy Ebrahim Baronetcy Trust v. 
Commissioner of Incomc-tax, Bombay (13), 
supports this.construction. . I do not. think 
I need analyze the matter in any great 
detail: It is sufficient to say that I am 
quite unable to see that the judgment of 
their Lordships of the Privy Council had 
anything to do with any such forced con- 
Struction. All that their Lordships of the 
.Privy Council were there concerned with 
was.the question whether in a particular 
case.the word ‘owner’ should mean the legal 
owner or the beneficial owner and whether 
a particular beneficiary could be said to be 
the owner, Another ruling relied on was 
‘Burma Railways Co. v. Secretary of State 
(14), a Burma ruling, but again with all 
deference to the learned Judges of the 
. Burma Court I am unable to follow why a 
person in the control and management of 
certain. property should for the purposes 
of the Income Tax Act be regarded as the 
owner. of the. property, The very illustra- 
tion given in the case of. a man handing 
over property to his sons would appear 
fo me not to be a very happy illustra- 
tion. fer I do not. know if the Income- 
tax Authorities would welcome a man 
-with several sons handing over the control 
of different parts of his property to dif- 
‘ferent sons, thereby escaping assessment 
himself for the income with the possible 
result that the sons migbt not be assessable 
to income at all, for their divided shares 
might be less than the taxable minimum. 
- Be that as it may however [ am unable 
to see that any such forced construction is 
called for in the circumstances cf this case. 
I agree that the word ‘owner’ is not defined 
in the Income Tax Act and that the word 
‘owner’ might very well cover the legal 
owner; the equitable owner or even the 
owner of a limited estate carved cut of a 
larger estate, But from all this it would 
not. follow that the incumbent of an im- 
partible estate becomes for the purposes of 
8.9 the owner of the property. If, as held 
by their Lordships of the Privy Council and 
(13) 58B 317 (324); 148 Ind, Oas. 855; AIR 1934 PG 
116; 61 I A 209;6 R P O 145; 39 L W 771; (1934) A LJ 
429; 38 O W N 618; 36 Bom. L R 557; (1934) M W N 
582; 58 O L J 403 (P 0). 


~- (14) 1 ITO 140; 64 Ind, Oas,'801; A IR 19 )- 
uL Be 33, a I 21L B89; 


conceded by the learned Commissicner, the 
corpus of the property belongs to the joint 
Hindu family, am unable to see that the 
individul member of that family.can be 
held .to be the owner‘simply because by 
custom in. that particular property . the 
major portion, of the income is used entirely 
for his benefit. In the circumstances there- 
fore I would uphold the contention of the 
learned Counsel for the assessee on this 
point also, The result is that I would 
answer the first question referred by the 
learned Commissioner in the negative and 
as a corollary thereto I would also answer 
the second question in the negative. As 
regards costs I consider that the assessee 
is entitled to his costs which are assessed 
at Rs. 300. 


Young, GC. J.—I concur. 
Blacker, J.—I concur. 
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Beaumont, O. J. ann SEN, J, 


VIRABHADRAYYA NAGAYYA 
SHIVAPPAN MATH—Dearenpant No, 2— 
APPELLANT 


VETSUS 


BASANGOWDA MUDIGOWDA 
PATIL—PLAINTIFF— RESPONDENT 

Landlord and tenant-Assignee of lease, tf liable 
by privity of estate to payment of rent to lessor, 

In India an assignee of a lease is liable on the 
covenants by privity of estate to the payment of 
rent to the lessor. The manner in which the in- 
terest of the lessees becomes vested in the assignee 
is immaterial, provided the method is such as in 
law vests the whole interest of the lessee in the 
assignee. The doctrine, therefore, applies even where 
the title of the assignee is derived under a Oourt 
sale. 179 Ind. Cas $28 (2), relied on. 

But the liability to interest arises purely under 
the contract contained in the lease. It is not a 
liability which runs with the land or is attached 
in law to the interest ofthe lessee, and it is not a 
liability which affects an assignee of the lease. 


8. A. from the decision of the District 
Judge. Dharwar, in Appeal No. 119 of 
1937, 

Messrs. G, P. Murdeshwar, and R. A, 
Mundkur, for the Appellant. 

Mr. R. A, Jahagirdar, for the Respon- 
dent. 
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Beaumont, ©. J.—This is a second 
appeal from a decision of the District 
Judge of Dharwar, and it raises a question 
whether the assignee of a lesse in this 
country is liable by. privity of estate to 
the payment of rent to. the lessor, The 
lease in question was granted on January 6, 
1926, by the plaintiff to defendant No l, 
the term being 40 years. On April 1, 1£31, 
the interest of defendant No. 1 under the 
lease was sold in execution proceedings to 
defendant No. 2, whois the present appel- 
lant. The sale was confirmed on April 9, 
1934, and the certificate was granted on 
o April 14, 1934. This suit was started on 
December 22, 1936, and in itrent is claimed 
for six years against both the lessee and 
the appellant as assignee of the lease. The 
appellant contends, iw the first place, that 
the doctrine cf liability of an assignee of 
a lease by virtue of privity of estate has no 
application in this country. The question 
was discussed by a Full Bench of this Court 
in Keshavlal Tribhovan v. Maganlal 
Shivram (1), and in giving judgment I did 
myself express a doubt as to whether the 
doctrine could have any application in 
India, particularly having regard to the 
definition of “lease in s, 105, T. P. Act, 
which seemed to me to show that a lessee 
has no estate in the land, I still feel that 
technical difficulty, but since that care was 
decided, the subject has been before the 
Privy Oouncil in Ram Kinkar Banerjee v. 
Satya Charan (2). In that case their 
Lordships were considering whether a 
mortgagee of a leasehold interest was liable 
on a covenant in the lease by privity of 
estate, and the actual decision was that under 
an Indian mortgsge, in whatever form, the 
mortgagor does not part with the whole 
of his interest in the property and thkere- 
fore the mortgagee, who does not acquire tke 
whole interest of the mortgagor, is not liable 
by privity of estate under the covenants of 
the lease. But Lord Porter in giving the 
judgment of the Board makes these observa- 
tions (p. 58*) ; 

“By English law and by Indian law an assignee 
of a lease is liable by privity of estate for all 
the burdens ofthe lease, burdens which are imposed 


upon him by the mere assignment, whether he enters 
into porsegsion or not,” 


(1) 58 B 327; 148 Ind. Cas, 993; A IR 1934 Bom. 
134; 36 Bom. L R.187;6 RBSl7(F B) : ; 

(2) 66 I A 50; 179 Ind. Oss, 328; A I R 1939P O 
14; 43 O W N 281; 49 L W 229: 1939 O L R 46; 5 
B R258; 11K P O 133; 1939 OWN 43;1939 R D 
144; (1939) 1 ML J 544; 69 O L J 254; I LR (1939) 
A 283; 41 Bom. L R 672; (1939) M W N 60l 
CO er 
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and he then referred with approval to tw 
Madras cases in which the point had 
been decided. In view of that clear 
expression of the view of the Privy Oouncil, 
it seems to me that it is not open to any Gwrt 
in this country to question the doctrine 
that an assignee of a lease is liable on 
the covenants by privity of estate, A 
second point taken by the appellant is that 
although that may bethe position under 
an assignment inter partes the doctrine does 
not apply where, as in the present case, 
the title of the assignee is derived under 
acourt-sale which is not followed by an 
assignment. But the answer to that cone 
tention isto be found in 8. 65, Civil P. O., 
which provides that where immovable 
property is sold in execution ofa decree 
and such sale has become absolute, the proc 
perty shall be deemed to have vested in the 
purchaser from the time when the property 
is sold and not from the time when the 
sale becomes absolute. So that the statute 
operates to vest the property purchased in 
the purchaser, and no assignment is necese 
sary, noris it the practice in this country 
to take an assignment on a courtesale. In 
my opinion, the manner in which the interest 
of the lessee becomes vested in the assignee 
is immaterial, provided the method is such 
asin law vests the whole interest of the 
lessee in the assignee. In my opinion in 
this case the assignee did as from the date 
of the sale acquire the whole interest of the 
lessee, and as from that date he is liable 
on the covenants of the lease which run 
with the land. That was the decision of 
the learned District Judge, who modified 
the order of the trial Court by limiting the 
liability of the appellant to the period from 
the date of the sale, which is rather less than 
six years. Thecross-objections,in which the 
lessor asks for interest on the arrears of 


Trent because under the lease interest is 


made payable on arrears of rent, are clearly 
not well founded. The liability to interest 
arises purely under the contract contained in 
the lease, Itis not a liability which runs 
with the land or is attached in law tothe 
interest of the lessee, and it is not a liability 
which affects an assignee of the lease. The 
appeal is dismissed witu costs, and the 
cross-objections are dismissed with costs, 


Sen, J.—I agree. 
Appeal and cross-objections dismissed. 
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ALLAHABAD HIGH COURT 
Criminal a 843 and 844 of 
: 193 i 
December 11, 1939 


Bennet, J. 


JAGDISH NARAIN BAJPAI— 
APPLICANT 


versus 


EMPEROR Tarovas RAM GOPAL 
AND OTHERS ——R ESPONDENTS 


Criminal Procedure Code (Act V of 1898), ss, 75 
(2), 205, 540-A—Magisirate writing to another Magis- 
trate to return warrant unezecuted—Effect—Warrant 
issued subsequently recalled — Accused before Magia- 
trate —Accused, tf can be allowed to appear by 
Pleader—S. 540-A, scope and applicability. 

A: warrant is an order addressed to a certain person 
directing him to arrest the accused and to produce 
the accused before the Court. The warrant ma 
have a further provision for admitting the accused 
to bail. Butin each case the warrant is an order 
directed to someone to arrest a certain accused and 
bring him before the Court, and the person to whom 
it is addressed may if he is a Magistrate or Police 
Officer endorse the warrant to some one serving under 
him, When the Magistrate writes to the District Magis- 
trate in another province ssking him to return the 
warrants unexecuted then it isclear that the warrants 
are cancelled. Section 75 (2), Orminal P. C., does not 
require that there should be any formal order on the 
record, of cancellation. 

‘The word “ever” in “whenever” in s. 205 (1), 


Oriminal P. O., implies different occasions and is- 


in contrast to the words used inthe previous s. 204 
about issuing asummons in the first instance. Inthe 
case where @ warrant had been iseued and recalled 
and a summons then has been issued s. 205 will 
apply by virtue of this word “whenever.” The same 
result follows when the accused being before the 
Magistrate he does not think it necessary for him to 
issue summons for his appearance. In such a case he 
ean allow the accused to appear by Pleader. 

Section 540-A, Criminal P, O., is a general section 
which will apply to cases of all kinds whether the 
accused is in jail custody or whether he ison bail 
or-whether he is appearing in obedience to a sum 
Mons. 129 Ind. Oas. 260 C1), explained. : 


Or. Ref. made by the Sessions Judge, 
Benares, dated September 30, 1939. 


Mr. K, D. Malaviya, for the Applicant. 


Order.—These are two criminal refer- 
ences by the learned Sessions Judge of 
Benares at the instance of a complainant 
Jagdish Narain, a resident of Benares. 
Jagdish Narain made a complaint under 
ps, 420-109 and 120-B, I. P. 0O. against 
four persons, (1) Babu Ram Gupta: of 
Lucknow; (2) Ramgopal, (3) E. Jones and 
(4) Balram Gupta, all of Bombay. The 
complaint alleged that the complainant 
had accepted an agency for selling cloth 
supplied by the firm of accused called 
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the Swadeshi Oloth Mills, Bom bay, 
and that the gist of the offence was in 
para, Il: 


“they dishonestly and witha view to defraud the 
complainant and the public all along assured the 
complainant that the accused were sending the com- 
plainant only Swadeshi goods, which the complainant 
believed,” = 

but that actually some foreign goods 
were sent, The complainant filed two 
letters from the accused’s firm but he did 
not file the alleged written agreement which 
be had with the accused and of which’ he 
complains the accused have committed a 
breach which amounts to a criminal offence. 
There is therefore nothing before the Court. 
at this stage toshow that there was any 
such agreement with the accused except the 
mere allegation of the complainant. The 
case was sent to a Special Magistrate 
in Benares and he issued bailable ware 
rants for the four accused. The first 
accused Babu Ram Gupta appeared in 
Court on August 11, 1939 and he was 
directed to execute a personal bond of 
Rs. 500 withone surety of Rs. 100. Hein 
his petition alleged that the.other accused 
were respectable persons in Bombay and 
that the accused or some of them’ hed filed 
a case in Lucknow against Moti Lal and 
Sri Ram for taking away their ` property 
on July 14, 1939, Thie prior case in Luck. 
now was also mentioned in para. 16 of the 
complaint of Jagdish Narain and his com- 
plaint on July 26, 1939 was subsequent. 
The application of Babu Kam Gupta fur- 
ther said that the present case of Jagdish 
Narain had been filed to harass the accused 
who were in Bombay and that they would 
attend on the date fixed. The Magistrate 


ordered on August 11, 1939: 
“The warrant against other accused may be can- 

celled if he undertakes to bring them on thé next hear- 

ing, i. e., August 31, 1939.” at 


Such an undertaking did actually appear 
in the application of Babu Ram Gupta: 
“They will appear on the date fixed.” The 
Magistrate then wrote a letter to Bombay 
of which he did not retain a copy, but he 
received a reply from the OCommisscner 
of Police, Bombay, dated September 2, 1939 
(paper No. 26-B) stating : a : 

“With reference to your letter dated August 11, 
1933, to the address of the ‘District ` Magistrate, 
Bombay, I have the honour to return the ac- 
companying three. arrest warrants unexecuted. as 


desired.” 


In quoting this letter the Sessions Judge 
has forgotten ‘to enter the date August 
11, and has only entered the month.’ It 
is clear therefore that on the very date.cn 
which the application was made by. accused 
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No. 1 Babu Ram Gupta, the Magistrate 
issued a -letter to the District Magistrate, 
Bombay, asking him to return the three 
warrants unexecuted. Learned- Counsel 
argues that this does not amount to the 
cancellation of the warrants under s. 75, 
Oriminal P, O. Section 75 (2) states : 
“Every such warrant shall remain in force until it 


is cancelled by the Court which issued it or until it is 
executed.” ; l 


Now the Code does not deñne a warrant 
but in Sch. V, Form No. 2, the. form 
of a warrant is given under s. 75 as 
follows : l | 

“To (name and designation of the person or persone 
who isor are to rae warrant.) 

ereaa 


E- stands charged 
with the offence of (state 


ra’ E 
the offence), you are hereby 


directed to arrest thesaid _ , and to produce 
him beforeme. Herein fail not. 
Dated this day of 19.” 


This form shows clearly that a warrant 
is an order addressed to a certain person 
directing him to arrest the accused and 
to produce the accused before the Oourt. 
The warrant may have a furtker provision 
the accused to bail. But 
in each case the warrant is an order 
directed to someone to arrest a certain 
accused and bring him before the Oourt 
and the person to whom it is addressed may 
if heis a Magistrate or Police Officer 
endorse the warrant to some one serving 
under him, When the Magistrate in 
Benares wrote to the District Magistrate in 
Bombay asking him to return the warrants 
unexecuted then it is clear that the war- 
rants were cancelled. The essence of the 
warrant being an ordér directed to the 
District Magistrate in Bombay the letter 
to the District Magistrate telling him to 
return that written order is a cancellation 
of that order. When an order is revoked 
in this manner the order no longer exists. 
This is perfectly ‘clear in the case of an 
oral order. If any one said to a Police 
Officer “arrest that man” and then said 
“donot arrest him” ‘the order would no 
longer stand. Section 75 (2) does not 
require that there should be any formal 
order on the record of cancellation ‘the 
Magistrate hasdiscretion at any time to 
withdraw his warrant, The Magistrate 
withdrew his warrant and therefore the 
warrant was cancelled. It is clear therefore 
that after this letter had been received 
and acted upon by the Commissioner of 
Police in Bombay there was no longer any 
warrant: outstanding for the Commissioner 
of Police to arrest these accused and the 
Qommissioner of Police Gould not have 
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legaliy arrested these accused. Some 
argument was madethat the Magistrate in 
Benares might have again sent the war- 
rant tothe Commissioner of Police. If he 
had done so, that would have been again 
issuing a warrant and the mere fact that 
he may not have written the warrant 
again would not make the matter none» 
theless the issue of a fresh order. It is 
probable however thatif he had desired to 
issue afresh warrant he would not have 
used the old form because that would 
have led to confusion and if he had used 
the old form ‘he would probably have 
explained in his new letter that he was 
doing so merely for the sake of convenience. 
The next proceeding in the case is a 
written application purporting to be made 
by the three accused from Bombay identifi- 
ed by Mr, Jagdish Prasad, Advocate, who 
signs the application as identifying them 
with the date August 28, 1939. This ap- 
plication sets out as follows : 

“That the applicants are respectable persons and 
are being maliciously prosecuted with absolutely false 
allegations. 

That the applicants are incapable of remaining 
before the Court and the applicants will be put to 
serious loss by their appearance in personin your 
honour's Court, 

That the applicants would have to travel from 
Bombay where they reside for every hearing in the 


case. Be 
: It is therefore’ humbly prayed that the personal 
attendance of the applicants may kindly be. excused 
and they may be allowed to appear through their 
Advocate Mr. Jagdish Prasad ....... ..” 


On this the Magistrate wrote the order 
“Allowed Sd. A. Bari, August 29, 1939,” 
The Magistraté therefore permitted these 
three accused to appear by their Advocate. 
One of the criticisms that has been made of 
this application was made to the Sessions 
Judgs who was told that the three 
persons did not actually appear before 
the Magistrate. The Sessions Judge 
states ; i 

“But the application in itself does not show that 


these three *-persons were present in Court that 
day.” 


The Sessions Judge failed to read and 
understand tke sentence in the application 
which states; ‘That the applicants are 
incapable of remaining before the Court.” 
This sentence implies that the three ap- 
plicants were before the Court on the day 
in question. This is further confirmed by 
the fact that the Advocate Mr. Jagdish 


` Prasad above his signature and below the 


signatures of the three accused wrote.the 
words “Id.” Thisis clearly an abbréviac 
tion for “Identified” and means that he 
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identified these three - persons before the 
Court. The story now suggested by the 
learned Sessions Judge that these people 
did not appear in Benares would involve 
either the theory that the Advocate went to 
Bombay to identify them or that the 
Advocate told a lie when he wrote on the 
paper “Identified” below their signatures. 


Neither theory seems’ to mé at all probable. 


and there is nothing whatever to support 
these suggestions made by the complainant. 
If the complainant had any doubts what- 
everon the question of the presence of 
these three acGused before the Magistrate 
it was open to the Counsel for the come 
plainant to make an application in writing 
to the Magistrate asking the Magistrate 
whether these three persons did or did nct 
appear before him. No such application 
-was made. 


The next question argued is the legality 
ofthis order, Now the argument addressed 
to me is that s. 204, Oriminal P. C., 
uses: the words “a summons should issue 
inthe first instance’ and the-suggéstion 
is made that these words should be import* 
ed into 8, 205 (1). This’ sub-section does 
not. use these words at all and it uses 
quite. different language and it states as 
follows: ` | Satis | | 

“Whenever a Magistrate issues a summons, he may 
if he sees reason so to do, dispense with the personal 


attendance of the accused, and permit him to appear 
by his Pleader.” l - 


The language used in this sub-section 
begins with 'the word “whenever.” The 
learned Sessions Judge does not seem to 
have appreciated the meaning of this 
English word. The word “ever” implies 
different occasions and is in my opinion in 
contrast tothe words used in the previous 
s.204 about issuing a summons in the 
irst instance. In the case of a warrant 
having been issued and recalled and a 
summons then having been issued it would 
appear tome that s. 205 will apply by 
virtue ofthis word “whenever.” In the 
present case a3 the accused appeared 
before the Magistrate it was not necessary 
for him to issue a summons for their ap- 
pearance. He had them befcre him, but 
he had exactly the same powers as if they 
had appeared before him in obedience to 
a summons. The point about the reference 
to a summons in s. 205 appears to me 
to be shown by the form for a summons 
in Sch. V, Form, No. 1, woich is as fol- 
lows : 

“To of whereas your attendance is neces- 
sary to answer to'a charge of (state shortly the offence 
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charged’, you are hereby required to appear in per- 
son (or by Pleader, as the case may be) before the 
(Magistrate) of on the of . Herein fail not: 
Dated this dayof 19 .” a 


This shows that in sending a summons 
the Magistrate might either require ap- 
pearance in person or appearance by 
Pleader and he strikes cut whatever words 
he does not desire. to appear -ia the: 
summons, All that is required in s, 205: 
(1) isthat the Magistrate should consider 
that a summons is sufficient for the ap- 
pearance of the accused in the case and 
if hejsof that opinion he may then. 
permit the accused tcappear by Pleader. 
If, onthe other hand, a Magistrate con» 
Biders that a warrant is necessary, then 
the Magistrate considers that there should 
be an order for someone to arrest. the 
accused. and bring the accused before him 
or admit the accused to bail to appear 
before him, If that isthe opinion of the 
Magistrate, it is obvious that he will not 
at the same time dispense with the per- 
sonal attendance of the accused. No one 
would hold those twocontrary views at 
the same time. This is all that is implied 
by the referenceto a summons in s. 205. 
It appears tome that it was clearly within 
the jurisdiction of the Court when the 
accused were before the Oourt and the 
warrants had been recalled from Bombay 
to make the order which the Court did 
make allowing the accused to appear by 
Pleader. Astothe propriety of this order, 
I take into account the fact that this is à 
case filed apparently after the complaint 
filed in Lucknow, and that the complainant 
in this case has not yet filed in Court his 
agreement the breach of which he says 
amounts not only to be a breach of contract 
but also constitutes a criminal offence. 
There is therefore practically no material 
before the Court at present to indicate 
that there was any offence committed by 
the accused and there is nothing in the 
nature of a prima facie, case. This is the 
matter which in my opinion should always 
be taken into account in considering the 
propriety of an order under s, 205 (1), Orimi- 
nal P. O. à 

Some reference has also been made to 
s. 540-A, Criminal P.O. That isa general 
section which will apply to cases of all 
kinds whether the accused isin jail custody 
or whether he is on bail or whether he is 
appearing in obedience to a summons,- In 
that section the words used are “incapable 
of remaining before the Oourt The only 
ruling which has been shown to me ig 
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Emperor v. Radha Raman (1). In tha 
case one of the accused in the Meerut 
OConspiracy-case under 8, 121-A, Penal Code 
—a non-bailable offence—was in custody 
and he had been permitted by the Sessions 
Judge to go-to Caleutta to see his sister who 
was ull. There is nothing in the ruling 
which indicates that he was allowed to 
proceed «n bail, So the presumption is that 
he was sent to Calcutta in custody, It was 
then held by a learned Single Judge of this 
Court thats. -40-A of the Code would not 
apply, asin that case it could not be said 
that the accused was incapable of remaining 
before the Gourt and that these words 
‘should be used in their plain and ordinary 
meaning, The Judge however did not 
proceed-to define what he considered would 
be the plain and ordinary meaning of: these 
words and the ruling therefore does not 
throw any light on the possible meaning to 
-be assigned to these words. I do not think 
that this section is relevant to the present 
case and. thérefore I need not discuss the 
-meaning of these words and whether they 
“would or would. not apply to the present 
‘case. In the present case the trial had not 
begun when’tbe Magistrate passed his order 
-and therefore the stage of e. 205 (1), 
Criminal P; C., was still existing. For these 


“reasons 1 consider that no case has been 


made out for the Criminal Reference 
No. 843 of 1939. 


I now come to Criminal Reference 
No. 844. ‘of 1939.. The date fixed for ‘this 
‘trial of these four accused persons, was 
August 31, 1939 and on that date the 


-accused No. 1, Babu Ram Gupta, attended 


‘from Lucknow and the other accused were 
represented by Mr. Jagdish Prasad their 
Advocate. .The complainant failed to attend 
-and he tendered a medical certificate in the 


' following terms: l 


“Jagdish Narain Bajpai is suffering from fever with 
‘dysentery and would take about a week forhis re- 
covery.  (8d.) G. k., Mullick, M. B., B, 5,” 


On this there was an application, made 


.on behalf cf the accused that the fees of 
athe Civil Surgeon -would be -supplied--by 


them if the Court would direct the Oivil 
Surgeon of Benares to visit the complainant 
in Benares and see whether he was. fit to 
attend Court. The Oivil Surgeon Lt.-Col. 
Vaidya did visit the complainant -and sent 
along report to the Court. In that report 


(1) (1930) A L J 1076; 129 Ind. Oas. 260; A IR 1930 
All. 817; (1930) Or. Cas. 1201;,32 Or, L J 364; Ind, 
Ral, (1931) AN, 132. — ` ; 
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he states that the complainant whom he 
saw at 1-55 ep. M, that day complained of 


pain in his stomach and fever} and said 


that the pain was very severe and was 
still continuing and that he was having 


five or six loose stools a day. since 
August 25, and from August 29, nine 
or -ten loose stools a day. The Oivil 


Surgeon then applied the usual method 
of examination of the abdomen and 
stated : 

“The abdomen is soft. There is no rigidity or 
tenderness. Deep pressure was applied when the 
patient was talking and he did not wince with 
pain” 

‘It is perfectly clear. from this report on 
this point that there was no pain in the 
abdomen such asthe complainant alleged. 
As regards the fever the Civil Surgeon 
reported : 

“The body does not feel warm to show that there 
7 rays like fever. He sayshe had fever till 


That is, the alleged fever which was 


preventing him from attending Oourt that 


day miraculously stopped before the Civil 
Surgeon arrived. The réport further pro- 
ceeds that: . | 
“Hoe says he was being treated by Dr. Malik since 
28th morning. He gave him some medicine ....,.. 


He cannot show the prescription nor the bottle of 
medicine prescribed by Dr. Malik.” 


It is clear therefore that the evidence 
of treatment by Dr. Malik was. not forthe 
In spite of the fact that the 
complainant said he was passing eight or 
ten loose stools a day the Civil Surgeon 
states: “He says he will not be able to 
pass any stools.” It was the passing of 
these loose stools which was the reason 
alleged why he did not come to Court, but 
when tke Oivil Surgeon examined him he 
said that no stools were available or would 
be available. The first question asked by 
the Court was “How long has he been ill?” 
and the reply of the Oivil Surgeon is; “I 
am unable to say how long has he been 
ill or if he has been ill at all.” The second 
question was: “Is the patient able to come 
to Court?” and the answer was: ‘The 
patient did not look seriously ill,” and the 
third reply was: “The present condition 
did not appear to me to be serious,” It 
appears clear to me that the complainant 
was not at all ill and that he had other 
reasons for not desiring to attend Court, 
In any case no explanation is given as to 
why the complainant did not produce any 
other witnesses. Even if he himself had 
been unable to attend there was no reason 
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why witnesses should not have been pro- 
duced and why he desired the case to be 
postponed without any evidence being 
recorded. On this report of the Oivil 
Surgeon the Magistrate passed the following 
order : 


' rom the report of the Civil Surgeon it appears that 
complainant's condition is not serious, He had no 
fever at the time he was examined. Besides he had 
no colic pain in the opinionof the Civil Surgeon. To 
me it appears that the application is calculated to 
harass the accused who have to come to Benares from 
Bombay after incurring heavy expenditure on each 
hearing, I order the complainant to pay Rs 100 
as cost to the accused. The next date is. fixed 
October 15, 1939. The complainant is ordered to 
bring all his witnesses and the documents upon which 


he relies.” : 
ig (Sd.) Abdul Bari, August 31, 1939, 


This isthe order which isthe subject of. 
the criminal reference in question. Even 
the Sessions Judge who refers this. case 
states : ; 


“On a careful consideration of the Oivil Surgeon’s 
report it does appear to me that Jagdish Narain Bajpai 
was not so ill as not to beable to come to Court ...... 
He sent this certificate merely to avoid the production 


- 


of evidence on that day.” 


‘” The reason why this matter was referred 
by the Sessions Judge is because he thought 
that the order for the accused to appear by 
Pleader was not legal otherwise he says he 
‘would not’ ‘have referred this matter of 
‘costs. Some srgument was made that the 
“costs of Rs. 100 was excesive. But these 
costs had to cover s3veral matters. One 
was the fee of the Civil Surgeon, another 
was the fee of the Advocate for the accused, 
the third was the cost of Babu Ram Gupta 
coming on that day from Lucknow. In view 
of these matters I do not think that the 
Rs. 100 was excessive. For these reascns 
I refuse both these references of the learn- 
ed Sessions Judge and I direct that the 
tecord be returned 
through the Sessions Judge. 


~ 


D. Reference refused, 
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LAHORE HIGH COURT 
Second Appeal No, 1150 of1938 
December 5, 1938 

| . BLAOKER, J. jii 

JOINT HINDU FAMILY FIRM KNOWN as 
Lala KASTURI LAL SANT LAL— 

PLAINTIFF— APPELLANTS 

VErsSus a T 
MUNICIPAL: COMMITTEE, JAGRAON— 
_DEFENDANT—RESPUNDENT l 
Punjab Municipal Act (III of.1911),a. 169 (g), 
Proviso— Disposal of part of public street proposed 
by Municipality —Damage likely to be causedto 
vested interests of public—Burden to prone that part 
proposed to be disposed of is no longer required as 
public street, lies heavily 
way—Rights of public, interference with—Injunction, 
suit Jor— Municipality proposing to sell part of public 
street in frontof person's shop — Person's frontage 
of unusual value likely to be affected — If can sue 
Municipality for injunction — Damages, whether 
can be assessed in such case — Injunction, tf can be 
granted. i 
The Municipal Oommittee cannot act arbitrarily 
and prejudice the rights of the publicin disposing of 
& part of the public street on the mere pretext, with- 
out any substance behind it, that it isno longer 
wanted as a public street. Where by doing so they 
will cause damage to the vested interests of mémbers 
of the public, the burden lies heavily upon the 
Municipality to prove that in fact the portion of land 
they propose to dispose of isno longer requirédas 8 

public street. 
- For owners of houses abutting on & public high- 
way, the question of frontage means a great deal, 
and ifanything is done by those in whom the high- 
way vests, which interferes with the rights of the 
owners with regard to the highway, and which tends 
to diminish the comforts of the occapdnts‘of ‘the 
rel the owners havean actionable claim against 

them. : i T : 

Hencé where a Municipal Committee proposes to 
sella portion of a street in front of a- person's shop 
for the purpose of building shops and the person has 
not merely a frontage but it is a frontage of ‘more 
than usual value because his is the first shop in the 
mandi which persons coming from the station towards 
the main gate of the mandi would have to pass and 
his shop would be shut out by the buildings pro- 
posed to be 
Municipality for an injunction restraining them 
from selling the proposed land, 152 Ind. Cas, 850 (1), 
relied on. 
“In such 


a'suit the damages likely to be suffered by 


of accurate assessment’and a ‘mere general statement 
made by the plaintif in his evidence thatthe value 
of his houses has been reduced by Rs, 2,000 or 
Rs. 3,000 cannot be taken as being equivalent to an 


on Municipaltzy — High ° 
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erected he is entitled to sue the -~ 


accurate estimate by him of the damages which he 


would suffer, : ss 

The public have right to use every. pait of’ the 
public street, not merely the metalled portion in the 
centre. 152 Ind, Oas. 850 (1), relied on. 


S. A. from the decree of the District 
Judge, Ludhiana, dated July 15, 1938. 


Mr. Mela Ram Aggarwal, for the Appel- 


lant., 


‘Mr, Vishnu Dutt, for the‘Respondent,, ` 


d 
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‘the east, that o8 
The defendants, the Municipal Committee 


‘gtreet under 


’ amended. 


_ Close a -Street under s. 169 (d) 


- 88 ‘a public street. 
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Judgment—There is within the jurisdic- 
tion of the Municipality of Jagraon a mandi 
known as Andersongunj. It appears to be 
rectangular in shape and the plaintiff-appel- 
lant has a shop in the north-eastern corner 
of it, On the eastern side of the Ganj, there 
is astrip of land 66 feet wide which is 
shown in the revenue papers as a public 
thoroughfare. Running down the length 


of this there is a strip of metalled ‘road 
‘eight feet wide 


It is not in the exact 
centre but 20 feet from the buildings 
on the west and 38 feet from the building on 
is the plaintiff's shop. 


of Jagraon, proposed te sell a portion of 


this street immediately opposite the plain- 
Aiffsshop and 14 feet away from it extend- 
ing up to the metalled road for the pur-. 


pose of building shops. The plaintiff sued 


for an injunction restraining them from 
» His suit was decreed by the, 
learned trial Judge but dismissed on 


doing s0, 


appeal by the learned District Judge, The 
plaintiff has appealed against that decision. 


‘It is contended for the defendanots-respon- 


dents that the Municipal Committee beiog 


‘the owners of this site have every right to 
sellit, It is further contended that even 


if the site: only vestsin them as a public 
the Municipal Act, tbey 
still have the power to sell any portion 
of it under’s. 169 (g) of the Act as now 


A good deal of stress was laid by 
the plaintiff on a judgment reported in 
Municipal Committee, Delhi v. Mahomed 


{Ibrahim (1), in which in a similar case, the 


rigats of the Municipal Committee were 
Clearly defined, It was there laid down, 
amongst other principles, that the right to 
did not 
include aright to dispose of a part of that 


_sireet for a purpose such as the present. 
_The subsequent amendment however of the 


section embodied in cl. (g) has altered the 
law as far as this finding of the Judges in 
Municipal Committee, Delhi v. Mahomed 
Ibrahim (l), was concerned,. But there is 
still a very important Proviso left which 
limits the power of the Municipality to sell 
part of an existing street and that is the 
Proviso that it must no longer be required 
This is a Proviso of 
considerable importance. The Municipal 
Committee cannot act arbitrarily and pre- 
judice the rights of the public in disposing 


(1) 16 L 517; 152 Ind, Oas, 850; A I R 1935 Lab, 
198; 37 PL R 763; 7 R L 325, 
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of a part of the public street on the mere 
pretext, without any substance behind it, 


that it is no longer wanted as a public 


street. Where by doing so they will cause 


‘damage to the vested interests of members 


of the public, the burden lies heavily upon 
the Municipality to prove that in fact the 
portion of land they purpose to dispose of is 
no longer required as a public street, This 


‘burden is not made any lighter when the 
‘facts are as in the -present case, that the 


whole area has been used for years as 
an impcrtant public thoroughfare leadirg 
from the direction of the Railway Station 
to one of the main gates of the mandi 
situate on the eastern side of- the mandi 
and the plaintiff and his predecessors-ine 


‘interest have had a frontage on that wide 


street for a considerable period. It was 
laid down in Municipal Committee, Delhi 


'v, Mahomed Ibrahim (1) that ' 


“for owners of houses abutting on a public high- 
way, the question of frontage means a great deal, 
and ifanything is done by those in whom the high- 
way vests, which interferes with the rights of the 
owners with regard to the highway, and which tends 
to diminish the comforts of tne occupants of the 
houses, the owners have an actionable claim against 


them.” 


This principle is not affected by the 
subsequent amendment of the Act, and in 
the present case not merely has the plaintiff 
got a frontage but-it is a frontage of more 


than usual value because his is the first 


shop in the mand: which persons coming 


from the station towards the main gate 


of the mand? would have to pass. As he uges 
that ‘frontage forthe purpose of retail-sale 
of goods, itis naturally of very great im- 
portance tohim that the site of his shop 
by persons coming tothe mandi from the 
station should not be shut out by the 
buildings which are proposed to be erected 
immediately in front of his shop. It seems 
tə me therefore that-in this case the 
Municipal Committee had a very heavy 
barden to‘discharge in order to prove that 
they were justified by the language of the 
section in taking a part of this. public 
thoroughfare and selling it to private pere 


- sons for building shops. They had to prove 


clearly that it was no longer required ag 
& public street. Prima facie, it would 


.not be easy for them to prove this as it, 


was clearly not only a public highway, but 
an important public highway. The only 
way they could show.it would be by proving 
that the street as it existed was too wide, 
This is a very. difficult proposition for them 
to establish when persons having shops 
abutting’ on the street, as it- was originally 
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laid out, have acquired a right of easement 
thereto. 

~ Counsel for the defendants had relied 
upon another Division Bench judgment 
of this Court reported in Jai Narain v. 
Municipal Committee, Delhi (2). In that 
case the facts’ were somewhat different 
as it was not a question of the erection of 
new buildings but the leasing out of a 
platform which had been in the street fora 
number of years. In view of the facts that 
the platform had been there for many 
years and that there were other platforms 
of a similar nature in that street, it is to 
be presumed that that was sufficient evi- 
dence that portion of the street which was 
covered by the platform proposed to be 
leased out wasno longer required as a 
public street. 

Counsel for the defendant in this case 
has placed some reliance on what he 
considers to be admissions by the .plaintiff. 
One is Ex.-D-10 which refers to the sale 
‘of similar land tothe north of the mandi, 
‘But here Counsel has not been able to 
‘Show any evidence.that the land which was 
sold was actually a partof a public high 
way and was notin the private ownership 
of the District Board. -The other is a 
statement made by the body of sahukars 
of the mandi generally in which they ad- 
‘mitted that the width of 14 feet was suffi- 
. cient for: the phirni . or circular road 
which was to be made, round the mandi 
outside it. Counsel contends that the 
` earned District Judge has.come to a 
finding of fact that in view of this ad- 
mission a width of 14 feet in front. of the 
plaintiff's shop has been proved to be 
“sufficient for his comfort and that this is a 
question of fact which cannot be disturbed 
in second appeal. Unfortunately, it is 
impossible to find out from the language 
used by the learned Vistrict Judge exacily 
‘what his finding is. ‘Ihe sentence runs: 

“Tt follows that a width of 14 feet was not consi- 
dered adequate for a road, but that it was understood 
thatthis width which is now called a phirni was to 

be used as a street or road.” 

I must frankiy confess that this sen- 
tence is unintelligible to me as it stands. 
Counsel for ihe defendants has suggested 
that the word ‘adequate’ should have been 
“indequate.”’ There isa certain amount of 
force in thiscontention because that would 
seem ‘to follow from the previous discus- 
‘siop, But on the otber hand, if the learned 


A ghi ` 


_ District Judge had meant to say “inade-, 
_ quate” the conjunction’. following the word - 


` (@), 31 P LR 160; 157 Ind, Oas. 965; 8 RL 164. 
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“road” -would have been “and” and not 
“but.” Itis very difficult therefore to try 
and guess what question of fact the learned 
District Judge was arriving at. But in any 
case it appears to me that even if he 
had arrived ata finding of fact that 14 
feet had been admitted by the sahukars 
as sufficient for a circular road, that fnd- 
ing wasirrelevant forthe decision of the 

case, There is no similarity between the 

eastern side of the mandi where there was 

already a thoroughfare and the other three 

sides where this 14 feet phirni was to be carve 
ed out of land which was not at that time a 

public thoroughfare, The admission of the® 
sahukars could only be taken to mean that 

14 feel was sutficient as a minimum; it 
could not be taken to mean that on. that 

side of the mandi where the street was 

already more than 14 feet wide -it had 

to be cut down to 14 feat, ee 

I am of opinion thet in this case the 

defendants have not discharged the burden 

of proving that the land proposed to be 

sold wasin fact no longer required asa 

Prima facte,it was a part 

of the public street and as pointed out in 

Municipal Committee, Delhi v. Mahomed 

Ibrahim (1), the public have a right to 

use every part of the public street, not 
merely the metalled portion in the centre, 

That being so, it seems to me that the 

plaintiff hasa good causeof action ugainst 
the Municipal Committee, and has establish- 
ed his case. Lt has also been contended by 

the Counsel for the defendants that- an 

injunction should not be granted because 

this is a case in which damages can ‘be 

I find myself unable to accept 

this contention. It is true thatthe plain- 

tif in his evidence made a general state- 


ment that the value of his houses has been = 


‘reduced by Rs. 2,000 or Rs. 3,000, but this 


cannot’ be taken as being equivalent to an 


- accurate estimate by him of the damage 


which he would suffer which in the nature 
of ‘things would not be capable of accurate 
assessment, I therefcre accept the appeal 
against the decision of the learned District 
Judge and restore the order of the learned 
trial Judge granting the injunction sued 
for with costs against the defendants. 


8, Appeal allowed. 
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_ BHOPALHIGHCOURT 
First Oivil Appeal No. 4/19 of 1939 
April 27, 1939 
P. O. Biron, J. 
FAYAZ MOHAMMAD—PLawtire—~ 
+: APPELLANT 
: ` vETSUS 
SARDAR KHAN—Deranpant— 
_. RESPONDENT 
Tort—Maltcious prosecution—Damages, suit for— 
Defendant making ‘report to Police about rioting 
—Poltce after investigation prosecuting plaintiff— 
Subsequent acquittal —No proof that report was false 
aud based on snmity—Defendant held not liable for 
damages. ` a 
- Where, in a suit for damages for malicious pro- 
sècution it is found that the defendant himself had 
filed no complaint in Court against the plaintiff, 
but had merely entered a report with the Police for 
Tioting etc., and the Police, after due investigation 
and making sure that the report of the defendant 
was correct, had filed the chalan against the plaint- 
iff, who, after judicial inquiry, was acquitted and 
the plaintiff has not proved that the report of the 
defendant was false and based on enmity, and to 
cause injury to the plaintiff no responsibility for 
damages lies on the defendant. 125 Ind. Cas. 667 
(1), relied on. 


_ A. against the judgment of the Sub- 
Judge, Bhopal.- 


Mr, Mohammad Yaqub Khan, for the 
Appellant. 

Mr. Mohammad Nasiruddin, for the Res» 
pondent. 


- Judgment.—This first appeal is filed 
by Fayaz Mohammad plaintiff-appellant 
against the judgment of the Sub-Judge, 
Bhopal. The said plaintiff fled a suitin 
the lower Oourt, against Sardar Khan 
defendant, for the recovery of Rs. 700 
as damages for malicious prosecution, and 
declared that on January 3, 1934 the defen- 
dant entered a report at the 'Kotwali, 
Bhopal, accusing Kareemullal, Yaqoob 
‘Ali ete, of rioting, causing grievous hurt 
‘etc. and out of enmity, and without reason- 
‘able cause, quite falsely, and contrary 
td-facts, added the plaintiff's name also 
to the names of ‘the accused, and later 
‘thé: plaintiff was produced in thé Court as 
an accused, and the defendant attempted 
to bave the plaintiff convicted. On Feb- 
ruary 5, 1934 the defendant got the Police 
to present a chalan against the plaintiff 
on the same groundless report, which was 
„based on enmity, under ss. 139 and 318, 
Bhopal Penal Oode, in the Uourt of the 
District Magistrate, Bhopal which was 
transferred to the Ocurt of the Special 
Magistrate, and after over one and a half 
and worry 
said charge was adjudged false an 


1871—87 & 88 


the 
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groundless and the plaintiff was declared 
innocent and acquitted on September 30, 
1935. A warrant of arrest was issued 
against the plaintif, who had to remain 
in custody till some arrangement could 
be made about furnishing security, and 
after that he had to be present in Court 
for 56 hearings, owing to which the 
plaintiff received much physical and 
spiritual injury, and suffered great indigni- 
ty, and had to bear alot of expenses to 
get himself acquitted, Keeping in view 
the status of the defendant, a suit for the 
recovery of only Rs. 700 as damages is 
being filed, and it is prayed that a decree 
for the said: amount be passed after 
inquiry. | a 

The defendant, in his written statement 
declared that the criminal complaint; 
which the defendant ‘had filed against the 
plaintiff, and on which the Police had 
presented a chalan, was quite true, but 
the plaintiff was acquitted through sheer 
good luck.’ The defendant had no grudge 
or enmity against the plaintiff, nor did the 
defendant file the complaint with the 
Police tocause injury to the plaintiff; the 
defendant had reported the true incident 
which bad occurred. The plaintiff has now 
filéd owing to enmity this suit which 
deserves to be dismissed. 

The lower Court framed two issues, and 
after enquiry, dismissed the plaintifi’s 
suit, against which the appeal is filed. 

The arguments of the Vakils for the 
parties were heard, and the record was 
inspected, It is apparent that the defens 
dant himself had filed no complaint in 
Court against the plaintiff, he had rather 
entered a report with the Police for rioting 
efc., and the Police, after due investigation 
and making surethat the report of the 
defendant was correct, had filed the chalan 
against the plaintiff, who, after judicial 
inquiry, was acquitted. Under the cir- 
cumstances, no responsibility for damages 
lies on the defendant, 

In Nagendra Nath Ray v. Basanta Das 
(1) it was decided as follows : 

“Tf"defendant gives correct information to Police, 
and thé Police, without further interference, think 
fit: to prosecute plaintiff, defendant is not: responsible 
in damages.” : : 

The plaintiff-appellant could not prove 
at all that the defendanterespondent had 
entered the report in Police, which was 
false and based on enmity,and to cause 
injury to the plaintiff-appellant. Under 
these circumstances, this _ appeal, in my 
, 1). A LR 1930 0al.. 392;-125 Ind, Oas; 667; 57 O 
5; Ind, Rul. (1930) Oal, 587, 
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opinion, cannot be entertained, and is, consideration of this question Í am of opinion 

therefore, rejected and the judgment of thatthe contention of learned Oounsel for 

the lower Court is upheld. The plaintiff- the applicant is correct and must therefore 
appellant shall bear the costs of the defene prevail. oro 

dent-respon dent. . . There is a string of authorities which are 

|, ee a Appeal dismissed; in favour ofthe applicant's contention, The 

: -~ first case on the point is Empress: .of India 

v. Kallu (1), The next case on the point is 

a Full Bench ruling of the Oalcutta High 

Court: Tara Prosad Laha v. Emperor (2). 





ALLAHABAD HIGH COURT 


Criminal Revision No, 747 of 1939 — Their Lordships held that the word “com- 
.- ` January 9, 1940 ' plaint” referred to in s. 199, Criminal P.O., 
- T RACSHPAL SINen, J. means a “complaint” as defined by s. 4 
HAIDAR ALI— APPLICANT cl. (k) of the Code, In the case before me 
versus . there was no complaint by the com=o- 
EMPEROR— OPPOSITA PARTY plainant as defined in the Criminal P. 


Penal Code (Act XLV of 1860), as. 366, 376,498—- ©. In Chemon Garo v. Emperor (3), it “was 


Offence under as, 366 and 376 not established—Convice held that ‘where’ an accused person was 
tion under s. 498, propriety of. ` l d 


; sent up for trial under s. 376, I. P. O; 

A person who is prosecuted under ss, 366 and 376 - ` i Pee ee ’ +» -=n 
L pe O. cannotbe held to be guilty of having com- he could. not . be convicted for. adultery 
mitted an offence under s. 498, I. P. O, if the because there was no -complaint of an 


reagan a ae A rnnt eteo. offence of adultery against the accused and 
15808 . mpress nara Yv. aiiu , arg roga a g a 
Laha v. Emperor (2), Ohemon Garov. Emperor (3), the mere fact that the husband had. áp- 


145 Ind. Cas, 922 (4) and Bangaru Asari v. Emperor peared as a witness for the prosecution . did 
(5), relied on. not alter the matter. The next case ‘to 


| bs which I wish to refer is Emperor v. Jag» 
3 Cr, R, a n oe of the Additional damba Prasad (4). In this. case the learned 
anal udge, Pilibtit, dated June 27, Judge who decided it has referred to various 
3 rulings on the subject-and after a ccnsidere 
Mr. Waheed Ahmad Khan, for the Ap- ation he came to the conclusion that where . 
plicant. — an . apuse p a a marae apie 
s. 366,1.P.0., he could not be convicte 
Gon Deputy Govt. Advocate, for the of ‘an’ offence under e. 498 of the Code in 
° e A R the absence of a complaint made by the 
Ordor.—This is a revision application husband under that section and that the 
by one Haider Ali against his conviction fact that tke husband appeared and gave 
under s. 498, I. P. O. The prosecution story evidence for the prosecution at the trial 
was that one Meat. Kundania was:'the under s. 366-A could not take the placé. of 
wife of Lachhman and she had been a complaint by the husband which is neces- 
abducted by the accused with the intention, gary. The same view was taken bythe 
of committing rape on her. The prosecution Madras High Court in ‘Bangaru | Asari v, 
of the accused was started under s, 366 and Emperor (5). My view therefore is that 
376, I. P.O. The learned trial Magistrate theconviction of the accused applicant is ~ 
came to the conclusion thatthese charges bad. The result therefore is that this revi» 
were not established, He however held that sion application is allowed, the conviction 
the accused had committed an offence under and sentence of the accused are set aside 
B. 498, I. P. O., and therefore convicted him and he is acquitted. He is on bail, He 
of the same and sentenced him to rigorous need not surrender and his bail bonds 
imprisonment for a period of one year, The stand discharged, * bark 
accused preferred an appeal against his ee p 
conviction and sentence which was unsuc- D. Application allowed. 
cessful. He has now come up in revision (1)5 A 233; A W N 1883, 1. a 
to per o ps Pan taken -up- by one ngan a K 1E B). l ba 
861 a i : . i 
is purely legel, 1s has been contended that „(953 A7; 148 Ind Ons. 922; A T R 1983 Ale 
a person who is prosecuted under ss. 366 b Raa S S 3t Or. sass is 
and 376, I. P, O., cannot be held to be guilty (5) 27 M 61; 2 Weir 236. Le 
of having committed an offence under 
8. 498, I.P. C., if the offences with which vn os 
he was. charged are. not established. -Ọna - ~~ ~*~ - 4 a 4 
ile see L ee. EES. AeL Gs ‘ 
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PATNA HIGH COURT 
Miscellaneous Judicial Case No. 41 of 
1936 
August 25, 1939 
Fazu ALI anp Manowar LALL, Jd. 
COMMISSIONER or INCOME-TAX, 

“ BIHAR anp ORISSA 
_ versus 
Maharajadhiraj Kumar VISHESHWAR 
-SINGH—Ass8ssun 

Income Tax Act (XI of 1922), s8. 4, 66—Perma- 

nent lease granted—Salami received by lessor once for 
all, whether capital receipt or income—Case sent back 
to Commissioner—Duty of Commissioner and pro- 
cedure to be followed—Lease—Construction—Lease 
held permanent one. 
- Per Fast Ali, J.—Income in the Income Tax Act 
connotes a periodical monetary return, coming in 
with some sort of regularity or expected regularity 
from definite sources. The premium or salami 
which is paid once for all and is not recurring 
payment, hardly satisfies this test. If the premium 
represents the whole or part of the price of the land 
it cannot be income. [p. 693, col. 2.] 

Per Manohar Lall, J.—It would be impossible to 
lay down a hard and fast rule that a salami can 
in nocase be taxable but the question would depend 
upon the facts and circumstances of each case. 126 
Ind. Oas, 193 (21), relied on. [p. 697, col. 1.) 

Where a certain amount was received by a lessor 
as salami once for allat the time of granting a 
permanent lease : 

Held, that the salami must be treated as capital 
receipt and not as income. 

{Oase-law reviewed. ] 


- When the case went back to the Commissioner he 
sent upa re-statement of the case, but without 
hearing the assessee, The High Oourt was com- 
‘pelled to send the case back to the Oommissioner 
once again in order that the case might be re-stated 
with auch further finding offact asthe Oommis- 
sioner may consider neceesary after hearing the 
assesses, The matter then went back to another 
Commissioner, who insteadof re-stating the case, as 
he was ordered to do, stated that he had no power 
Within s, 66 (4), Income Tax Act to vary an opinion 
given under s. 66 (2) if no new facts were ad- 
mitted. si oo : 

Heid, that the Commissioner was in duty bound 
to carry out the order - of the . High Oourt. He 
should have re-heard the- parties, admitted such 
further evidence as he considered relevant on the 
point at issue and re-stated the case with his opinion 
thereon. It was also open to the Oommissioner 
to make a submission that the High Court © should 
decide the case not-upon the case which he was 
re-atating (as ordered) but upon the finding of fact 
already arrived at by the previous Uommis- 
sioner. [p. 698, col, 2.] 

A lease stated that the lands had been settled 
with the lessee to enable him to build a gola house 
and a platform for rice mill. The settlement was 
made for an indefinite (bemeyadi) period and it 
provided that neither the lessee nor his heirs and 
representatives would put forward any plea or ob- 
jection with regard to the . payment ,of rent. It 
was further provided that in the event of default 
of two consecutive instalments, the lessor or his 
heirs and representatives, would have the power to 
realize the arrear rent with interest thereon and 
dispossess the lessee, The lessee bound himself not 
to sell the residential right to anyone. without @ 
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reference tothe landlord or his heirs and represen- 
tatives and without obtaining hisor their permis- 
sion in writing: . 

Held, that iko leass was intended to bea permac 
nent one. 39 Ind. Cas. 658 (1), explained, 77 Ind. 
Oas. 32 (3) and 133 Ind. Oas. 732 (4), relied on. {p. 
692, col. 1.] 

Mise. Judi. Case reference made by the 
Commissioner of Incomertax, Bibar and 
Orissa, dated July 14, 1936, 

Mr. S, M. Gupta, for the Income-tax Dee 
partment, 

Dr. Sir Sultan Ahmad, Messrs, Murart 
Prasad, S. P. Srivastava, G. Misir and Prem 
Lall, for the Assessee. 


Fazl All, J—The question to be decided 
in this reference is whether a sum of 
Rs. 1,800 received by the assessee as salami 
for the settlement of certain lands during 
the years of assessment is taxable, The lands 
settled are 44 bighas in area, and the terms 
of the settlement are to be found in a kabu- 
liyat which is printed at p. 16 of the paper 
book. Under this kabuliyat the settlement 
was made for an indefinite (bemeyadi) period 
with effect from the beginning of 1340 F, S, 
and it was provided that rent was payable 


by the lessees year after year, and 

‘neither the lessee nor his heirs and representatives 
shall put forward any plea or objection with regard 
to the payment thereof.” 

It was farther provided that in the event 
of default of two consecutive instalments, 
“the lessor or his heirs and representatives, shall 
have the power to realize the arrear rent with interest 
thereon and dispossess the lessee by taking proceed- 
ings in Oourt,” 
and that i l 
“the landlord or his heirs and representatives shall 
have the power to enhance the rent ifat any time the 
ares of theland,as specified in the lease, is on 
measurement found increased.” 

Lastly the lessee bound himself not to 
gell the residential right to anyone without 
a reference to the landlord or his heirs and 
representatives and without obtaining his 
or their permission in writing. The lease 
clearly stated that the lands had been sete 
tled with the lessee to enable him to build 
a gola house and a platform for rice mill. 
The first question which arose upon the 
terms of this lease was whether the lease 
was a permanent one or it created a mere 
tenancy-at-will or a tenancy from year to 
year. The learned Comsnissioaer of Incomes 
tax relying upon the decision of this Court 
in Purshan Kuer v. Tulsi Kuer (1), held that 
the lease was not a permanent one. That 
case however, is no authority for the pro 
position that a bemeyadt patta can in no 
circumstances be regarded as a permanent 


(1) 2 PL J 180; 39 Ind. Oas, 658; A IR 1917 Pat 
46; 1 P LW 447; (1918) Pat, LL raat 
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lease and. it has been fully explained in two 
subsequent cases, viz. Kangali Charan v. 
Surja Narain (2) and Forbes v. Hanuman 
Bhagat (8). In the last-mentioned case 
-Where the lessee had obtained settlement of 
a parcel of land under a bemeyadi lease for 
‘the purpose of erecting a gola on the demis- 
ed land, it was held that the lease was in- 
tended to be a permanent one and not from 
year to year. In Janki Nath Roy v. Dina 
Nath Kundu (4), the Privy Council held a 
bemeyadi patta to be a permanent lease in 
the following circumstances: the lease 
recited that the executant was already in 
‘possession of the premises (a hat, bazar 
bandar and ghat) under a meadi settlement, 
that his request for a bemeyadi settlement 
had been granted by the executee on receipt 
of a premium and on an annual rent being 
fixed, (such premium being a substantial 
sum and higher than previously), that the 
executant had been called upon to execute 
a kabuliyat whereupon he was executing 
the present bemeyadi kabuliyat and pro- 
mising to abide by the terms as set forth 
therein. Among the terms was one for an 
enhancement of rent. in specified circum- 
stances and another forbidding bemeyadi 
Bettlemenis by the lessee whereas other 
imposed restrictions on the powers of the 
lessee to dig tanks and erect masonry struc- 
tures and. also provided for the lessor 
assuming khas possession in certain circume 
stances. 

In my opinion the fact that the lands -in 
the. present. case. were let out for the pur- 
Pose of enabling the lessee. to build a gola 
and.a platform for a-rice mill strongly sug- 
gests that the lease was: intendéd'to be a 
‘permanent: one. This inference in supported 
by two other facts, viz., (1) that no term 
was fixed in the lesse and (2) provision was 
made for-certain rights being exercised: tot 
only by the lessor and the lessee but by 
their heirs and legal representatives, It ig 
abundantly clear on reading the lease that 
‘it was to continue as long asthe terms sete 
tled’ between the parties were carried out 
‘by the lessee and hia heirs or legal repre» 
sentatives, and this shows that the lease 
was'intended to be a permanent one. Be- 
sides, the settlement was described as a 
mukarrari settlement in tke landlord’s own 
chalan, a contemporaneous document, to 
` (2) 6 PLJ687; 6 
161, 92) Pat, 06 65 Ind. Cas, 303; AIR 1922 Pat. 
BD rat L Pai T R 180. 32; A IR 1924 Pat, 88; 4 

(4) 3 ; 82: , 133 Ind. Oas. 732; AIR 1931 
P O 207; Ind: Rul. ) PO 268, 61 M LJ. 377: 
Be OL as ee CD PO 268, OL MCL Tar 
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which reference has been made by the 
Commissioner of Income-tax as evidencing 
the payment of the salami of Rs. 1,800.. 

The next question to be determined is 
whether this salami is to be treated as 
capital receipt or as income. It may be 


stated here that this is not the first time 


that this case has come up before this 
Court. There was an earlier reference to 
this Court by another learned Commissioner 
of Income-tax, and in that reference the 
main argument advanced by him in favour 
of the view that the salami was taxable, 


| 
| 


was: that the lease was not a permanent _ 


one but for a period of three years- only. 


It was subsequently discovered that the 
learned Commissioner of Income-tax had 
‘by. mistake overlooked the lease under 
which the salami was received and had 
preceeded to refer to another lease with 
which we are not at all concerned in this 
case. The case was then sent back to the 
Commissioner and in the second reference 
also the learned Commissioner justified the 
taxation of salami on the ground that the 
lease was not a permanent one. The implica» 
tion of the argument clearly was that if 
the lease was a permanent one, there was 
room for holding that the salami was a 
capital receipt and not income. 
however learned Counsel for the Income-tax 
Department has adopted a bolder line of 
argument and contends that even if the 
Jesse is held to be permanent,‘the sum of 
Rs. 1,800 received as salami must be treated 
as income and: not as capital receipt and 
he relies, in sppport of this. contention, -on 
the following observations: made by Mooker- 
jes, Ag, O. J. in Birendra Kishor v. Secretary 
of State (5), at p..280 : aa 

“When a new tenancy is created in respect of un- 


‘occupied wasteland or lands which had: been-aban- 
doned'by a previoue tenant, the premium: represénts 


‘essentially the capitalized value: of a portion ofthe 


Tent. We are not unmindful that in -Dinanath 


-Mookerjee v; Debnath'Mullick (6), it was’ruled thatthe 


Money payable by a lessee in consideration of-a lease 
“granted, whether called nagar or salami, cannot be 
‘looked upon as rent, but is simply a-debt-dueupon 
@ contract and is recoverable by a suit in a Small 
‘Cause Court on the money bond executed in- that 
behalf by the tenant in favour of his landlord. It is 
not necessary to hold that such salami is. rent:within 
the meaning of the definition given in the Beng. 
Ten. Actor the T: P, Act. The expression: used-in 
the Income: Tax Act, is ‘rent or revenue,’ and this is 
obviously wider then rent as defined in the Beng. Ten, 
Act or the T. P. Act .........Thore can be little‘doubt 
‘that when a lease- is granted, the amount. fixed for 
‘periodical payment is not independent of the amount 
paid in-a lump-sum: as premium; The capitalized 


- (5) -48 0:766, (780);. 61 Ind..Gas. 112; A IR. 1921 


Gal. - 262; 38:0 -L-J 433;.25 0, W_N.80, 
- (6). 13 W 8.307; 5 Beng. L R App..1.. 


Before us ` 


1940 


value ofthe sum periodically payable taken along 
with the premium constitutes inthe aggregate the 
Consideration for the grant...... From this point of 
view, we must hold that the premium paid for the 
settlement of waste lands or abandoned holdings may 
reasonably be regarded as ‘rent or revenue’ derived 
from land, within the meaning of that expression as 
used in the definition of ‘agricultural income’ in 
g. 2 (1)(a).” 

The view put forward by Mookerjee, 
Ag. O. J., was however, not accepted by 
this Gourt in Raja Shiva Prasad Singh v. 
Emperor (7). In that cdse the question was, 
whetbera sum of money received by the 
assessee by way of salami or premium 
for granting a mining lease was taxable. 

“Sir Dawson Miller who delivered the 
judgment in the case dealt with the question 
as follows : 

“There is a vast difference between a sum paid once 
for all for the lease of mineral rights anda rent or 
royalty paid annually tothe lessor. The lessor in this 
case who holds an unfettered right of disposal would 
appear, in granting these leases, to have had two 
objects in view which are distinguishable, In sofar 
as rent and royalty are reserved, he is founding an 
annual increment to the income of the Raj for him- 
self and his successors, but with regard to salami 
it is the price he demands for parting with his direet 
enjoyment of the property by himself and his succes- 
sorsfor a period of 999 years. Heis parting with the 
capital to persons who, whilst not purchasers of the 
fee simple, are undoubtedly purchasere of a large 
interest therein, The purchase price is presumably 
not based upon the estimated outturn but in exchange 
for the long term transferred. Possibly it may be 
objected that the distinction is one of degree rather 
than of.kind, recurring payments at short periods 
being treated as income and a single payment ofa 
similar kind covering a long period being treated as 
capital, but after all this is a distinction acknow- 
ledged ins. 4 of the Act itself, and, ashae been 
observed, the Income Tax Acts are not cast upon 
absolutely logical lines, Nor does there appear to 
be any reason why we should extend the exception 
made inthe case of rent and royalty to the case of 
a non-recurring payment made to cover a. long 
period,” ee eee 
* In my opinion, these observations fully 
apply to the present case, If the document 
with which we are concerned in the present 
case is a permanent lease, then there can 
be no doubt that the lessor has by this 
document permanently parted “with the 
direct enjoyment -of. the property. by him- 
self and his successors,” and the lessee 
though he is not a purchaser out and out of 
the entire interest in the land was une 
-doubtedly purchaser of a large interest 
therein. In my opinion, there is no dif- 
ference in principle between the- salami 
realized under the present lease and the 
salami realized on a lease for 999 years in 
regard to mineral rights, In both cases the 
real question is whether the salami or pres 


(7) 1 I T O 381; 82 Ind, Oas. 653; A I R 1924 Pat, 
679; 4 Pat. 73; 5 P L T 497. sel AR 
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mium represents the price for parting with 
the land, or it is only advance rent. Iit 
can be argued that the salami is in fact 
advance rent, I think that it will be equally 
plausible to say that rentis to be regarded 
as “deferred price” of the land. In my opi- 
nion there is. vital distinction between a 
single payment made at the time of the 
settlement of the land and recurring paye 
ments made during the period of its enjoy- 
ment by the lessee, The distinction is 
clearly recognized in s, 105, T. P. Act, 
which defines both premium andrent. In 
this section, a lease of immovable property 
is defined as “a transfer of aright to enjoy 
such property” and it is clearly stated that 
“the price is called the premium and the 
money, share, service or other thing to be 
so rendered is called the rent.” It is obvious 
that if the premium represents the whole 
or part of the price of the land it cannot be 
income, -As pointed out by Sir George 
Lowndes. in Commissioner. of Income-tax, 
Bengal v.: Messrs. Shaw, Wallace and Co, 
(8) income in the Income Tax Act con- 
notes a periodical monetary return, coming 
in with some sort of regularity or expected 
regularity from definite sources. Tho pre- 
mium or salami which is paid once for all 
and is not recurring payment, hardly 
satisfies this test. I concede that in some 
cases where the rent is ridiculously iow 
and the premium abnormally high, it may 
be possible to argue that the premium in- 
cludes advance rent, but it has not been 
suggested anywhere that this is one of such 
eases, In my opinion, upon the facts stated 
by the learned Commissioner of Income-tax 
the sum of Rs. 1,800 received in this case 
must be treated as capital receipt and not 
as income, I would therefore answer the 
question pronounced by the learned Come 
missioner in the negative. The assessee will 
be entitled to a hearing fee of ten gold 
mohurs. 

Manohar Lall, J.—I have come to the 
same conclusion. ` I have no difficulty what- 
goever in coustruing the kabulzyats printed 
at pp. 16 and 18 of the paper-book. The 
terms of these kabuliyats have a close res 
semblance to the kabuliyat construed in 
Forbes v. Hanuman Bhagat (3). By these 
kabuliyats a settlement was made for erecting 
a gola house and for putting a platform 
for the rice mill given in lease to the 
lessse by the assessee by another 


N 618; 55 O L J 386; (1932) A L J 588; 34 Bom, L 
R1033; -36 L W 63; 63M LJ 124(P O). 
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doain The ‘settlement ‘was for an 


indefinite ‘period and was expréssly made — 


descendible to the heirs and representatives .* 
of the lessee. 
alienation is also to be found obviously in . 
the interest of the lessor so that he may 
not be compelled to recognize an.undesir- 
able’ tenant. In such circumstances. the 
principle enunciated by. their Lordships of 


- the Judicial Committee in Janki Nath Roy ` 


ve Dina Nath Kundu (4) assists in coming 
‘to -a decision. I hold in agreement with 


‘my learned brother that the terms of these . 


kabuliyats coupled with the description theree 
of given in the contemporaneous document, 
namely. the chalan of September 14, 1932, 
point to the clear conclusion that the settles 
ment was in perpetuity. By the settlement 


evidenced by these kabuliyats the assessee | 
-~ admittedly received a sum or Re. 1, 800 by 


way of salami or premjum and algo. secured 
to himself.a fixed annual income calculated 
at the rate-of Rs, 100 a bigha. The question 
which arises for consideration is whether 
the amount of Re, 1,800 received: by the 
‘agsesgee as the result of these transactions 
for a permanent settlement attracts income- 
‘tax. I propose in the first instance to exae 
mine some cases which are of assistance in 
order to decide how this question is to be 
“approached, bearing in mind that income- 
tax, as has been stated over and over again, 
is a taxon income, it does not tax capital: 
see -Attorney General v. London County 
Council (9) at p. 293. Inthe very recent 
case reported in Commissioners of Inland 
Rerenue v. British Salmson Aero Engines, 
. Ltd. 110) the Master of the Rolls pointed out 
the difficulty which arises in a large number 
of cases like toe present, which fall upon 
the borderline. Atp. 43* he makes this 
observation : : 

“Indeed, in many cases it is almost true to say 
that. the spin of a coin would decide the matter 
almost as satisfactorily as an attempt to find 


reasons, but that class of question is & notorious 
one, and has been so for many years.” 


As I stated before the cnly question 
which has to be decided in the present case 
is whether the amount of Re. 1,800 which 
was admittedly received by the’ assessee ig 
an income for the purpcse of the Income 
Tax Act. The term income, as has been 
‘often pointed out, has not been defined in 
the Indian Act, It is alwaysa matter of 
difficulty and embarrassment to draw a 


<9) (1889-04) 4 Tax Cas. 265, (293). 

(10) (1938) 22 Tax Cas, 29; (1938) 2 K B 482; 107 
LJ K'B 648; 159 L T-147; 6285 433; ATL R 
904; (1938) 3 An ER 383, 
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line between, - what. is a capital receipt and 
what is a revenue receipt, but there is well 
known. distinction and a line must be drawn 


clearly and firmly. 


= The case already referred to Chminiteelinere 
al Inland. Revenue v. British Salmson Aero 
Engines, . Ltd.. (10), is useful and will be of 


‘assistence in deciding the present case. In 


that case the assessee by a certain agree- 


- ment granted to the licensees an exclusive 


right. for a period of ten years to construct, 
use.and sell in a certain territory Salmeon 
aero engines, The consideration for the 
licence was. that the licensees were to pay,- 
a fixed sum of £25,000 payable in three in- 
stalments and in addition to these. pay» 
ments and as royalty a sum of £2,500.and 
a like ‘sum each twelve months during . the 
following ‘nine years.: :The question . which 
required consideration was whether any ‘of 
these sums, namely the fixed amount paid 
in a lump sum-in three instalments and 
the fixed sum to be paid annually for nine 
years, were assessable to income-tax—the 


- Crown contending that all these payments 


were income and. the assessee insisting, on 
the contrary that all these payments’ were 


‘in the nature of capital receipts. The Master 


of the Rolls approached tie subject in this 
way.. He pointed out that in the arc 
there was 

“a fundamental difference in the nature of the iwo 
classesof sums in this sense, that the former class 
starts off by being a lump sum payment, definite and 
fixed, which is then to'be payable by instalments. 
The other class is not of that description ; no lump 
sum payment is referred'to; it ison the face of it, 
nothing but an undertaking to pay yearly sums as, 
royalty. Speaking quite apart from any close exami- 
nation of authority, and simply regarding the dis- 
tinction between those two things, it would appear 
upon the face of it that, with regard to the latter claas, 
the parties are creating an obligation as between them- 
selves which they choose to describe as a royalty | pay- 
able each year at a fixed rate.” 

He then considers the argument that. it 
is illegitimate to look outside the terms of 
the contract under which the licence was 
granted and observes : 

“Ido not wish to lay down any such proposition, 
What has to be ascertained in these cases is the true 
nature of a payment, that is to say, the true nature 
from an accountancy point of view, and that isa 
question of fact. I do not wish to ‘ say anything 
which will have the effect of circumscribing the 
matters which may properly be looked into in answer- 
ing that question of fact.” 

I now give another quotation from p, 43%; 

“It seems tome that in the case of patents, asin 
the case of any other matters, the fundamental ques- 
tion remains in respectto any particular payment : 
is it capital or is it income ? and that question has to 


. be decided, as it has to be decided in reference to other 


subject- matters, upon the particular facts of oach , 


: ~< Pagos of (1938) 32 Tax, Oas.—[Ed.] one a 
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‘onae, including in those facts the contractaal relation- 
.Bhip between the parties, 


foe of it, an accountancy question. ‘In saying 
a 


` disoussed and decided. For example, the constrùc- 
ion of & contract may be one of tha elements which 
must be taken into consideration in deciding that 
question ; there may be cases where the construction 
of the contract is of itself the really decisive matter 
“In answering the question. In this case the question 
of the contract and the terms of the contract is of 
cardinal importance... .." - 

<- Gillat and Watts v. Colquhoun (11) was a 
converse case but some observations of 

Grove, J., are relevant. In that case the 
question was as tothe annual expenditure 
which should be allowed to an assessee who 
chad taken a lease after paying £34,000 as 
& premium with a liability to pay a ground 
rent of £250 a year, the lease being for 

20 years. Grove, J., makes this observation 
- “But inthis case the lessee paysa ground rent of 
£250 a year and he paid £34,000 as a premium for the 
lease. The lease has virtually put him almoat in 
the position of a free holder with a quit rent, though 
not quite that, because it is terminable at a certain 
time, but the rent is swallowed up, or what we may 
call the rent is swallowed up in the premium, leaving 
really a very small rent, much less than what would 
be real rent of the premises if they were letfrom year 
to year.” l 

At the boltom of that page he states: 

“I thought the fair mode would be taking the pre- 
mium into consideration and the ground rentto take 
what an actuary would put as the fair rent for that 
lease for the time over which that lease extended; 
that is supposing a party had taken the lease upon an 
annual rent, and had paid no premium, and the 
ground rent was, so to speak, absorbed in the rack- 
rent or the annual rent of the premises, I atill 
anes to that idea as the fair mode of compensa- 
ion. 

He puts the question to be decided at 
p. 80* thus; 

“Therefore we have virtually got to this question, 
Is that the proper sum to be deducted from the in- 
come-tax, or is whatever fancy pricethe party pays 
fora speculative purchase tobe deducted? [think 
the former of these two is the proper alternative, that 
is to say, the one insisted upon by the Orown in this 
case, The other would lead to extreme difficulty, and 
it would lead possibly to agreat deal of fraud 
because fictitious prices would be given ;- £50,000 
would be handed over fora lease, and £20,000 out 
of that would be returned the next day,or some 
arrangement of that sort would be made, and the 
price paid would afford no reasonable oriterion for 
saying what annualdeduction ought to be made from 
the annual profits or gains.” z 

. He finally adopts the test at p, 82* that 
“the realand proper basis of calculation is the trade 
value or rent of these premises paid by persons who 
would take these premises as they -would take any 
other premises which are in the market or for sale, 
a willing lessee and a willing lessor, the ‘one anxious 
to make themost of his premises, and the other 


_ (11) (1883-30) 2 Tax Oas. 76. 3 
*Pages of (1883-90) 3 Tax Oas.—{ Bd] ` 
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it is a question of fact, one does not moan that; - 
in deciding it, queations of law may not have to be. 
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‘anxious to get the lease, who would settle the bargain 


upon fair terms, that isthe proper criterion.” 


I take this case as. deciding that such 
questions are really questions of fact which 


‘have .to. be determined by taking into cone 


Smith, J, 


sideration all the circumstances. 
at the end of his observations states: ` 
“Tt also seams to me that this case, as my brother 


-Grove says, resolves itself into a question of fact and 


not of law." 

The Commissioners of Inland Revenue v. 
Adam (12), dealt with a situation where the 
‘assessee had obtained a right to deposit 
soil on a definite area ofland at a certain 
rate for a period of eight years by agree- 
ing to pay tothe owner a sum of £3,200 
payable in twoinstalments of £200 each 
‘at the end of every six months each year. 
The question was whether the assessee 
was entitled to deduct from his assessable 
income of a sum of £400 which he had paid 
in the year under consideration, The Lord 
President pointed out that in a question 
of- this sort both form and. substance 
must be-considered and he pointedly ree 
ferred to the fact that £3,200 and the 
instalments of. £200 were payable whether 
the quantities referred to in the contract 
were actually deposited or not and cams to 
the conclusion that in considering this dif- 
cult question, which was on the border 
line, his opinionon the whole was that the 
price of £3,200 whether paid in ins:alments 
or in a lump sum did not alter the charaze 
ter ofthe price as a capital outlay and 
that the assessee could not be entitled to 
say that the instalments were paid out ina 
each year for the purpose of earning the 
profits of that year, in any other sense than 
it would be true tosay that any capital 
outlay is made for the purpc<se of earning 
profits of the years which follow its expen- 
diture. Lord Sands took the same view 
and agreed that in a matter of this kind 
one cannot altogether ignore the form be- 
cause 

“when parties contract in certain forms different 
results may flow according to the form of the con- 
tract however little difference there may be in sub- 
stance,” 

Lord Blackburn took a different view and 
gave a dissenting opinion, He makes some 
partinent observations at p: 43* ; 

“Tf the site has been depreciated in value by the 
deposits laid upon it, it may very well be that the 
landowner was fully justified in attributing each 
and all ofthe payments to be made to him ascapital 
payments But ifthe converse is the case and the 
value of the land remains unaltered, or possibly has 
appreciated for building purposes, it would hardly 


(12) (1928) 14 Tax Oas.34; \1928)S O 738; (1928) 
Sc. LT 476. 


~ 


*Page of (1928) 14 Tax ,Cas.—[#d]. 7 
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sppear to bea good answer to a claim against him 
for income-tax on the sums of £400 received annually, 
.to refer to the agreement as evidence that he had re- 
ceived them as capital payments and not as fruits of 
his land.” 

This case was recently considered in Race 

Horse Betting Control Board v. Wild (1927) 
11 Tax Cas. 723 (13), is the well-known 
case’ of Codstantinesco v. Rex (14), The 
question there was as to the assessibility of 
certain sums received by the patentee as 
the result of an award made in his favour 
by the Royal Commission on Awards to. 
Inventors. The award was made after the 
user of the patent had taken place and 
the claim which had -been settled was a 
claim by -the assessee for successive uses 
of the invention. Lord .Oave in giving his 
opinion in the House of Lords stated as 
one of the facts in the case that the corpus 
of the patent was not taken away from the 
assesses and having, regard-to a number 
of facts he stated : 
' “In view of all the facts I am-satisfied that the 
sum awarded is to be treated as profits or gains, 
and annual profits or gains, within the meaning of the 
Income Tax Act,'* 


Rowlatt, J.. who decided the case in the 
first instance and whose view was upheld 
by the Appellate Court snd House of Lords 
gives an apposite illustration at p. 740%, 
Suppose a patentee demands £25,000 asa 
sum down and tells the licensee ‘fuse it as 
much as you like fora definite time or for 
the whole length of the patent.’ In sucha 
case the decision was: 

“That will clearly bea lumpsum. I would not be 
parting with the patent...but it would be clearly a 
capital sum in my judgment,” 

The Master of the Rolls at p. 743* notices 
one or two cases where a capital sum is 
reached by an estimate derived from in- 
come, £. g., 80 many years’ purchase for a 
piece of land. I will makereference to only 
one more case; it is needless to refer to the 
very large number of cases-which are to be 
found in the English Reports in deciding 
whether the annual payment concerned in 
this case was in the nature of a capital 
payment or a capital receipt or was in 
the nature or revenue payment or revenue 
receipt. For instances see the Annuity cases 
beginning from Foley v. Fletcher (15), the 
Tikari case which went up tothe Privy Coun- 
cil from this Court Commissioner of Income. 

(13) (1938) 22 Tax Cas. 189, 

(14) (1927) 11 Tax Cas. 730; 43 T LR 797. 


(15) (1858) 3 H & N 769; 98 Ld Ex. 100: 
fs) 342; 7W R141; 3 L T (os) ll; ny RR 


g *Pages of (1 927)11 Tax Cas, — ia, m os c 
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and Gopaal Saran Narain Singh v. Come 
missioner of Income-tax,.B. & O. (1%) the 
Railway cases of which the leading type 


is Scoble's cage (18) and lasily Mantster of 
-National Revenue v, Catherine Spooner 


(19) sale of land: for cash and 10 per cent. 
mineral oj] was decided as a. questicn of 
fact. . S 

.The case which I wanted to refer was 
the case in Commissioners of Inland Revenue 
v. Thomas and Sons; Lid, (20) a case 
decided in July 1938, by the Oourt of 
Sessions Scotland. The facts of the case 
were that the assessee company lent a 
sum of money to an Indian company 
under an agreement which provided that 
interest ‘was to be paid at 3 per cent. per. 
annum and that on repayment of the prin» 
cipal sum or any part thereof there should 
also be paid a premium varying. with the 
date of repayment. The premiums pres 
ribed by the agreement for each of the 
ten years of the currency of the: loan are 


.Bet out in the agreement, the first, of them 


-is at the rate of 2-per cent.; the second is 
at 4 per cent.; in each of the next five 
years there is an increase of 24 per cent. in 
‘arithmetical progression and for the last 
three years of the ten the rate of increase 
per annum is 3 percent, The full amount 
of the loan was ultimately repaid to the 
assessee together with the accrued interest 
and the premiums payable under’ the 
agreement, The contention raised by the 
assessee was that the premiums were part 
of the principal sums repaid and were 
capital payments. The Lord President 
decided the question as a question posed 
on the particular terms of the contract. 
In his opinion the premiums were in the 
nature, of annual profits or gains being 
part ofthe consideration given by the bore 
rowers for the use of the capital lent to 
them, and part of the creditor's share of the 
profit which the borrower is presumed to 
make from the use of the money and obs 
served : 7 
“It is not irrelevant to notice that the agreement 


(16) 71 T O 257; 15! Ind. Oas. 477: A- IR 1934 
E 13 Pat. 661,15 PLT 325;7 R P 97 


). 
(17) 8 I TO 340; 156 Ind. Cas, 856; A I R 1915 
P O 143; 14 Pat. 552; 62 I A 207,8 R PO1l; 1935 
OW N 810; .16P LT 531; (1935) M W N¢&06; 69 
M L J 190; 42 L W 243; (1935) AL J 925; 39 O W 
N 1093; 37 Bom. L R &17 (P O} 
- (18) (1902) 4 Tax Oas. 478. 
(19) (1923) A O 684; 146 Ind. Cas. 747; AT R 1933 
P CG .211;102 L J.P O 205; 50’'T L R li; 38 L W 621; 
(1933) A LJ1428;6 R P O29; 66 M L J 85 
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provides for a payment by way of premium which 
may be made in each year of the currency of the 
loan, and that, taken along with the stipulated in- 
terest, the effect of this provision is to give the 
lenders 8 return on their capital varying between 
5 per cent. in the earlier years and something over 
öğ per cent, in later years, a rate which can only 
be regarded as a reasonable return for the use of 
ae capital and not asto any extent an accretion 

it.” 


It was however pointed out that 
“the fact that the borrowers would, under the 
contract pay a premium only when they chose to 
make a capital payment does not necessarily have 
the effect of making the permium a capital pay- 
‘ment any more than the lenders’ waiver of their 
right to exact payment of interest each year as the 
efect of converting the payment of arrears of inter- 
est into & capital payment,” 

- This case therefore may also be taken as 
deciding that each case ought to be decided 
by the facts and circumstances of that case, 
I respectfully agree with the observations 
made by Sir George Rankin in Gooptu 
Estates, Lid. v. Commissioner of Income-taz, 
Bengal (21) where that learned and dis 
tinguished Ohief Justice pointed out that 
it would be impossible to lay down a hard 
and fast rule that a salami’ can in no case 
be taxable but that the question would 
depend upon the facts and circumstances 
of each case. I think that the above review 
of some leading cases suggests this as the 
proper way of approach while deciding a 
question like the present before us. But 
the learned Standing Counsel wanted to 
rely, in support of his argument that a 
salami like the present is always taxable 
asan income upon the observation to be 
found in Birendra Kishore v. Secretary of 
State (5) where it was stated that a salami 
is a capitalised rent. But this decision 
was expressly overruled by a later Full 
Bench decision of that very Oourt in 
Nawabzadi Meher Bano Khanum v. Secre- 
tary of State (22). Walmsley, J., who was 
one of the learned Judges in the case 
reported in Birendra Kishore v, Secretary 
of State (5) adhered to the opinion which 
he expressed in that case, but he was 
overruled by his other learned colleagues, 
In a case of this Court in Raja Shiva Prasad 
Singh v. Emperor (7) this dezision of the 
Oalcutta High Court was disapproved. The 
Patna case dealt with a lease of a coal 
field for 999-years for a fixed premium at 
an annual rent. The learned Ohief Justice 
pointed out that the essence ofthe transac- 
tion was (1) that the salami was really 

(21) 4IT O 146; 126 ind. Cas. 193; AI R 1930 
Oal, 1; 57 C910; 340 WN 327;50 OLJ 375; Ind 
Ral. (1930) Cal. 689. 


(22) 29 O W N 969; 89 Ind. Oss. 997; A I R 1925 
Oai. 929; 53 O 34; 42 O L J 151 (F B). 
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in the nature of & premium paid for 
granting a lease, in other words it was the 
purchase price of a leasehold interest, and 
(2; that 

“in so faras rent and royalty are reserved he the 
assessee is founding an annual increment to the 
income of the Raj for himself and his successors 
but with regard to salami it is the price he demands 
for parting with his direct enjoyment of the pro- 
perty by himself and his successors for a period of 
999 years. He is parting with the capital to per- 
sons who, whilst not purchasers of the fee simple, 
are undoubtedly purchasers of a large interest 
therein. The purchase price is presumably not 
based upon the estimated outturn but jis paid in 
exchange for long term transferred." 


With respect I agree with these obsere 
vations and would hold that this applies in 
proprio vigore to the salami obtained by the 
permanent settlement in the present case. 
I notice that the Commissioner,- Mr, H. D. 
Ohatterji, was inclined to take the same 
v:ew in his order of reference to this Court 
which is to‘-be found at pp. 9-10 of the 
original paper bock dated July 24, 1936, 
but as he thought that tke period of the 
settlement in the dccument which he was 
considering was for three years only he 
came to the conclusion that the amount of 
salami was merely arent in advance. That 
Commissioner expresely referred to the case 
in 4 Pat. 73 (7), also reported in 1 I, 
T. O. 384 (7) and sought to distinguish 
it on the ground that in the present case 
the lease was for three years cnly and did 
not cover a long period. 


The provisions of s, 105, T, P. Act, were 
referred toin the course of the argument 
before this Court in the Raja of JSharia's 
case (7). Section 105 distinctly defines a lease 
in this country as a transfer of a right to 
erjoy immovable property for a time or in 
perpetuity in consideration of a price paid 
or for a recurring rent or annual services cr 
both; and also mentions that “the price is 
called the premium.” The Legislature has 
thus drawn the very distinction between g 
price and a recurring payment which the 
eminent Judges in England have drawn 
while deciding cases under Income Tax Act. 
In the present case there is no suggestion 
that the term embodied in the contract 
evidenced by the chalan and the kabuliyats 
was not a fair expression of what the par- | 
ties intended. It was argued however that 
the amount cf premium will always bear 
some proportion to the amount of rent 
which is ultimately fixed and therefore it 
ought to be held that the premium should 
be taken in law as an advance payment 
of rent. I tbink the argument is falla- 
civus; the premium or the price will always 
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-be fixed on taking into consideration the 
‘amount of rent the lessor will receive, and 
hemay vary it &s he does in practice with 
the amount of salami which he insists on 
receiving as & condition precedent for the 
parting with the land in favour of the 
‘lessee. It may be that in some cases the 
‘evidence might show that the parties fixed 
a particular salami as an advance payment 
of rent. ‘In those cases I would not hesitate 
to treat that reciept as income but I am 
of opinion that it is not open to me to treat 
a premium in the nature of a salami as in 
this case as a revenue receipt. It should be 
noticed that the amount of Rs. 1,800 was 
received not because of the use of the land 
but before the land was put into use by the 
assessee. For these reasons I have no 
hesitation in‘holding that this amount of 
Rs. 1,800 was a capital receipt in the hands 
of the assessee as it was a capital payment 
on behalf of the lessee. | 

I wish to make a few observations ree 
garding the procedure adcpted by the 
Commissioner of Income-tax in sending up 
the present reference, It appears. that the 
assesses has been considerably harassed by 
the manner in which the proceedings for a 
reference to this Court were conducted by 
‘the Commissioner. Oa November 16, 1937, 
when the reference. came up for hearing 
before the learned Chief Justice and 
Agarwala, J., it was discovered that by 
some unfortunate slip there was an error in 
the statement of the case. The learned 
Judges in agreement with the submission 
on this point by the learned Advocates for 
the assessec and the Income-tax Department 
directed that the case should be sent back 
to the Commissioner in order that’ he may 
re-state the case with such finding of fact 
as may be considered necessary. The 
assessee was in no way to blame when the 
Commissioner gave his opinion regarding 
a document which admittedly referred to 
some other case. When the case went back 
to the Commissioner he sent up a re state- 
ment of the case, but unfortunately with- 
out hearicg the assessee. The re-stated 
case came up before this Court once again 
on November 28, 1938, when the order which 
we passed was that the Court was compel- 
led to send the case back to the Gommis- 
sioner once again in order that the case 
might be re-ststed with such further finding 
of fact as the Commissioner may consider 
necessary after hearing tne assesses. The 
matter then went back to another Commis- 
sioner, who instead of restating the case, 


-as He‘was ordered by this Oourt to do, — 
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sent up a letter to this Court to the address 
of the Deputy Registrar ip. 2 of the supple» 
mentary paper-book). In that letter he 


Says: 


“I have not heard the party in regard to the opi- 


nion of the Commissioner. In- any‘ event I should 


not consider that I had power within s. 66 (4) to 
vary an opinion given under s.`66 (2) if no new 
facts were admitted `. 
_ In my opinion, the Commissioner was in 
duty bound to carry out the order of this ' 
Oourt. Heshould have re-heard the parties, 
admitted such further evidence as he. con- 
sidered relevant onthe point at issue and 
re-stated tLe case with his opinion thereon. 
It was also open to the Commissioner. to 
make a submission that the High Court 
should decidethe case not upon the case 
which he was restating (as ordered) but 
upon the finding of fact already arrived at 
by the previous Commissioner on August 4, 
1938. I do not agree with the view express- 
ed by the Commissioner that the case did 
not stand at large, whether onders. 62 (2) 
or s. 66 (4). It was within the jurisdiction 
of the High Court to :require..the OCommise 
sicner to restate the case : which was not 
found satisfactory by this Court; and,if the 
Commissioner was dissatisfied with this 
order, he should have moved their Lord- 
ships of the Judicial Committee against the 
order passed by this Court. But so long 
a3 that order stood, this Court expected 
that it should be carried out to the very 
letter and in the spirit in which the’ order 
was worded. The result of the procedure 
adopted by the Commissioner has been 
that a third hearing in this Court has been 
inflicted upon the assessee. The further 
evidence which Sir Sultan Ahmed wanted 
us to consider was the affidavit of the Chief 
Manager of the Raj regarding which upon 
being supplied with a copy the standing ~ 
Counsel agreed that this would amount. to 
a decision on the constructicn of the docu- 
ment in favour of the assessée. I am doubt- 
ful however how:;this affidavit can be 
used to supply the’ meaning of the terms 
in this document ,which’ are in no way 
ambiguous, orto help us in construing the 
document. Ihave therefore ruled this affi- 
davit out of my consideration entirely in 
coming toa conclusion as to the meaning to 
be attached tothe word “bemeyadt” in the 
documents or kabuliyats which fall to be 
construed. For these reasons I agree that 
the answer to the question should be in the 
negative and I also agree to the order of 
costs proposed by my learned brother. | 

B. . ~ . Answer in negative. |. 
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. CALCUTTA HIGH COURT 
` Application in Insolvency Suit No 88 
of 1938 
June 20, 1939 
PANOKRBIDGR, d. 


In re IGUSTINS ROHDIRIOK. 

Presidency Towns Insolvency Act (III of 1909), 
88.7, 17, 60 (2)—S. 7, scope of— Orders to be passed 
under—Pension payable by Government, if property 
of insolvent within 3. 17 — Debtor arranging with 
creditor to pay portion of pension in liquidation of 
debts — Pension papers deposited with creditor— 
Insolvency of debtor—Insolvency Court, whether can 
direct creditor to return papers to insolvent—Pensions 
Act (XXIII of 1871), s. 12— Arrangement between 
penstoner and his creditor to pay portion of 
‘pension to creditor and deposit pension papers with 
credttor—I} falla under s. 12, 

Although the jurisdiction given by s.7, Presidency 
Towns Insolvency Act, is extensive, only those orders 
can be made under the section which are necessary for 
the purpose of the insolvency, that is to say, for 
facilitating the distribution of the assets among the 
‘creditors. l 

. A pension payable by Govt.is not ‘property’ of the 
ingolvent within the meaning of s. 17, Presidency 
Towns Insolvency Act, which vestsin the Official 
Assignee on the making of the. order of adjudication. 

A pensioner arranged with his creditor to pay a 
portion of his pension monthly in liquidation of his 
debts and deposited the pension pay order and other 
pengion papers with the creditor. On being adjudged 
insolvent the debtor applied to the Insolvency Court 
for an order directing the creditor to return pension 
papers to him: l 

Held, that the pension was not attachable and the 
Insolvency Court had therefore no power under s. 60 
(2) to make an order for the return of the pension 
papers to the insolvent. 

The language of the Pensions Act is very wide, 
and the transaction by which a pensioner arranges 
with his creditor to pay a certain portion of his 
pension month by month in liquidation of the 
sum previously advanced, and to deposit with the 
creditor his pension pay order and pension 
papers is clearly one of the class of transactions 
which s. 12, Pensions Act is enacted’ to pre- 
vent. 


Mr. J. N. Majumder, for the Insolvent. 


Mr. S. C. Roy, for Jagannath (Oredi- 
tor). 
 Order.—Thise application raises an ime 
portant question with regard to the position 
of creditors of Govt. pensioners who 
have the misfortune to be adjudicated insol- 
vents. The facts are that the insolvent was 
adjudicated on his own petitionon July 4, 
1938. He was formerly an employee of the 
Posts and Telegraph Department of the 
Govt, of India, and on his retirement he was 
granted a monthly pension of Rs. 308 not 
after deduction of income-tax, Prior to 
his adjudication he had admittedly borrow- 
ed money from the opposite party, Jagan- 
nath Panday; in wkose favour he had 
executed a promissory note for Ra. 5,000, 
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The insolvent states in his. petition that ho 
arranged with Jagannath Panday that he 
should pay a certain portion of his pension 
month by month in liquidation of the sum 
previously advanced, and should deposit 
with Jagannath his pension pay order and 
pension papers. Withcut these documenta 
Fe is unable to draw his pension from 
Govt. 

Itappears that after the adjudication 
Order the ins-lvent obtained the pension 
papers from: Jagannath, who brought erimi- 
nal proceedings against him. The criminal 
proceedings were abortive as the Magistrate 
held that the matter was one which should 
be dealt with by a Oivil Qourt, and the 
papers were returned to Jagannath in whose 
custody they now are, The insolvent now 
applies that this Oourt should direct J agano 
nath to make over the pension papers to 
him. The application is made on notice 
to the Official Assignee. The insolvent cone 
tends that the arrangement under which 
he made over the papers to Jagannath ig 
invalid and illegal because it was in contra- 
vention of s8. 1”, Pensions Act, 1871. Under 
8.11 of that Act no pension granted by 
Govt. on account of past services, and no 
money due or to become due on account of 
any such pension or allowance, shall be 
liable to seizure, attachment, sequestration 
by process of any Court in British India, at 
the instance of a creditor, for any demand 
against the pensioner, or in satisfaction 
of a decree or order of any such Court. 
Under s. 12, all assignments; agreements 
orders, sales, and securities of every kind 
made by a person entilled to any pension, 
mentioned in s. 11, in respect of any money 
not payable at or before the making thereof 
on account of any such pension, or for givin g 
any future interest therein, are null and 
void. The insolvent argues that the Pension 
papers in the hands of Jagannath are 
a Security within’ the meaning of gs, 12 
that by reason of that section ‘the deposit of 
them by way of security is null and void 
and that he is entitled to the return of the 
On hevier kand; We 8 0. R 

n the other hand, Mr. S. O. Ro 

appears for Jagannath, draws a distinoics 
between asecurity and a Possessory lien 
and argues that what he has obtained does 
not fall within tbe former category. I do 
not propose to decide this question, though 
my inclination would certainly be to agree 
with the view put forward by the insole 
vent. Tne language of the Pensions Act ig 
v.ry wide. and in my opinion the transac- 
tion with which I am dealing is’ clearly one 
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of the class of transactions which s. 12 
was enacted to prevent. The difficulty in 
making the order for which the insolvent 
asks is that I consider that itis beyond my 
power to make it in the exercise of the in- 
solvency jurisdiction of the Court. Under 
s.7, Presidency Towns Insolvency Act, 
the Court has power to decide all questions 
of priorities and all other questions what- 
soever, whether of law or fact, which may 
arise in any case of insolvency coming 
within the cognizance of the Court, or 
which the Court may deem it expedient or 
necessary to decide for the purpose of doing 
complete justice or making a complete 
distribution of the property in any such 
case. In my opinion, although the jurisdic- 
tion given by s.7 is extensive, only those 
orders can be madeunder the section which 
are necessary for the purpose of the insol- 
vency, that is to say, for facilitating the 
distribution of the assets among the credi- 
tors. 

Mr. Majumdar for the insolvent does not 
disagree with this construction of the sece 
tion, but he maintains that if 1 make the 
order asked for, it will put the Court into 
a position to make an order under another 
section of the Insolvency Act for the bene- 
fit of the creditors generally. Now, it is 
conceded that a pension payable by Govt. 
is not ‘property’ of the insolvent within the 
meaning of s. 17, Presidency Towns Tasolv- 
ency Act, which vests in the Official Assignes 
on the making of the order of adjudication, 
This is in accordance with s, 2 (e) of the 
Act, by whch ‘property’ includes any 
property over which orthe profits of which 
any person has a disposing power which he 
may exercise for his own benefit. It is 
however, said that in respect of a pension 
such as that payable to the insolvent an 
order can be made for the benefit cf credi- 
tors under s. 60 (2) of the Act, Section 60 
(1) deals with the pay and pensions of 
military and naval officers and of officers 
employed in the Civil Service of the Orown, 
Sub-section (2) isas follows: 

“Whersan insolvent is in the receipt of asalary 
or income other than as aforesaid, the Gourt may 
at any time after adjudication and from time to 
time, make such order as it thinks jast for the 
payment to the Official Assignee, for distribution 
among the creditors, ofso much of such salary or 
income as may be liable to attachment in execution of 
a decree or of any portion thereof.” 


' [think it is clear that the insolvent’s 
pension can properly be described as 
“income” within the meaning of subes. (2) 
but in my opinion an insuperable difficulty 
is created by the words. “as may. be liable 
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to attachment in execution of a decree.” 
Reference has been made to s. 53, Banke 
ruptcy Act, 1883, which is now superseded 
by s, 51, Bankruptcy Act, 1914. In In re 
Saunders (1), the Court of Appeal had no 
donbt that under s. 53, Bankruptcy Act, 
1883, there was power to order payment of 
a pensicn, which was made inalienable by 
Indian Legislation, to thea trustee in bank- 
ruptcy of the pensioner but there is nothing 
in the English statute corresponding to the 
words in s. 60 (2), Presidency Towns ‘Insol- 
vency Act, which I have described as cause 
ing an iusuperable difficulty. In my opini- 
on it is impossible to say that the insolvent’s 
pension is liable to attachment in ‘the eže- 
cution of a decree; and if thie isso, the 
Court will have no jurisdiction under a. 60 ° 
(2) to order the insolvent to pay any- por? 
tion of it to the Official Assignee for distris 
Not only does 
s. 11, Pensions Act, exempt Govt. pene 
sions from seizure, attachment or seques» 
tration by process-of any Oourt in’ British 
India at the instance of a creditor or in 
satisfaction of a decree or order of any such 
Court, but by s. 60 (D, Proviso (g) Civil 
P. O., stipends and gratuities allowed to 
pensioners of Govt. are expressly rendered 
not liable to attachment or sale under tke 
section. 

Itis true that once a pension has | een 
paid il loses its special character and: bee 
comes partof the assets of the pensioner, 
but all future instalments are clearly ex- 
empted from liability to attachment under 
the proviso t have mentioned, and it is 
precisely with regard to such instalments 
that it is suggested I have power to make 
an order on the insolvent in favour of the 
Official Assignee under s. 60 (2), Insolvency 
Act. Unless I have power to make such an 
order, the interests of the creditors willin no 
way beserved by a direction on Jagannath 
to return the pension papers. If this is so, 
such a direction cannot be justified by s,- 7, 
Insolvency Act. I come to this conclusion 
with some reluctance as I greatly doubt if 
Jagannath has any ans ver toa suit brought 
by the insolvent for the return of the pene 
sion papers. However, for the reasons I 
have given I have come to the conclusion 
that there is no power in the Insolvency 
Court in the circumstances to direct the 
return of the pension papers, and this ape 
plication must be dismissed with costs, 

B. Application dismissed, 

(1) (1895) 2 Q B 424; 84 L J Q B739; 14 R 567:73 
L T 172; 24 W R 30; 2 Manson 361; 59 J P 


1946 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 133 
of 1938 
February 7, 1940 
Harergs, O. J. anp Wort, J. 
Tus COMMISSIONER or Tar ARRAH— 
MUNIOIPALITY—Derrapants—- 
APPELLANTS 
versus 
INDER CHAND—P tatntigr— 
RESPONDENT 
Bihar and Orissa Municipal Act (VII of 1922), 
58, 82, 180—-Commissioner imposing tax upon plat- 
forms on Municipal drains -- No consent of Local 


Government—Taz, if illegal and ultra vires 
It is impossible to exempt from the provisions of 


8. 82, Bihar and Orissa Muni. Act, license fees to be- 


imposed under s. 1&0 of the Act, and where the Com- 
missioners purport to fix a sealeof fees imposing tax 
upon platforms over Municipal draine under s, 180, 
the imposition without the consent of.the Local Govt. 
under sub-s. (2) of s. 82 is illegal and ultra vires the 
Commissioners. 


A. from a decision of the Subordinate 
Judge of Arrah, dated December 22, 1937. 


Messrs. Baldeva Sahay, Mahabir Prasad, 
Harinandan Singh and Tarkeswar Nath, 
for the Appellants. 


Dr. D. N. Mitter and Messrs. D. N, Barma 
and S. Sundar Sinha, for the Respondent, 


Wort, J.—This appeal comes before this 
Court after remand. The case was re- 
manded for the purpose of deciding & ques- 
tion of fact relating to a drain in Arrah, 
The Municipal Commissioners, who are the 
_ appellants, were the defendants in the trial 
Court in a case in which the plaintiff claim- 
ed the following reliefs: 

“That on the facts and circumstances stated it be 
declared that the imposition of a fee bythe defend- 
ants for taking license for. plaintiff's keeping plat- 
form ie illegal and ultra- vires and the daten dents 
have no right to realize the same from the plaintiff 
and that the said levy of platform-tax is illegal, 
ultra vires and beyond the power of- defendants and 
the defendants are not entitled either in lawor in 
equity to do the same and demand the same from the 
plaintiff.” 

The second relief claimed was: 

“That the defendants be restrained from realizing 
platform-fee or taking proceedings against the 
paaa under the Municipal Act or by-laws of the 

unicipality for not taking a license or compelling 
the plaintiff to remove his platform (if any) during 
the pendency of the suit.” 


The plaintiff further claimed a refund of 
the amount paid with interest. 

Severa] questions were raised in the 
Courts below, and in the lower Appellate 
Court the plaintiff succeeded. The learned 
Judge inthe Appellate Court came to the 
conclusion, contrary to the contention of 
the Commissioners, that the drain was not 
a Municipal drain. and: that, therefore, the 
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Municipal Commissioners had no jurisdic 
ti: n over it. He also decided two questions 
of law in favour of the plaintiffs, which 
will be indicated by the points to which I 
shall refer in the judgment. 

This Court, being in doubt as regards 
the findings of fact, remanded the case 
to the Subordinate Judge for the determis 
nation of the question whether the drain 
was the Municipal drain, or whether it was 
within the Jimits of the District Board road. 
The contention of the plaintiff was that tke 
District Board road was 38 feet 8 inches in 
breadth and that the drain in question 
came within those limits. -The learned 
Judge in the Oourt below, after remand, 
has cometo the conclusion that the drain 
is beyond the limits of the District Board 
road. At the instigation of the parties, a 
Commissioner was appointed and he came 
tothe following conclusion. “His report” 
says the learned Judge 

‘“showsithat the road in front of the plaintiff's 
house was 44 feet 4 inches wide from the south-east 
corner of the plaintiff's house, 44 feet 4 inches wide 
from the southern stairs of the plaintiff's house, and 
44 feet 5 inches wide from the north-east corner of 
the plaintiff’s house... From the measurements made 
by the Commissioner it will appear that at 20 
places, where the plaintiff wanted the widths of the 
road to be measured, it varied from 24 feet to 38 feet 
6 inches, the average coming to 29feet 10 inches.” 

The- learned Judge has come to the cons 
clusion accordingly, and it will be seen 
therefore, thatthe drain is beyond the limits 
of the District Board road, and on that cone 
clusion it seems to be abundantly clear 
that, contrary to the plaintiff's contention, 
the drainis that of the Municipal Commis- 
sioners and not of the District Board. How- 
ever,- that matter dces not dispose of the 
case. 


Dr, Mitter on. behalf of the respondent 
raises several questions of law. The first 
is on .the. construction of s. &2 of the Bihar 
and Orissa Municipal] Act, 1922, Seeticn 82, 
provides that 

“the Commissioners may, from time to time, at a 
meeting convened expressly for the purpose, of which 
due notice shall have been given,subject to the pro- 
visions-of this Act‘and with the sanction of the 
Local Govt „impose within the limits of the Munici- 
pality the following taxes and fees, or any of them.” 

Then a list cf cls. a) to (1) of the mate 
ters with regard to which fees are charge- 
able under the first sub-section. Itis with 
regard to:the second: sub-section that the 
question: arises: The second! sub-section runs 
thus: ` 

“The Commissioners may from time to time, at 
ameeting convened-as aforesaid, and in accordance 
with a scale of fees to be. approved by the Local 
Govt., charge.a feein respect of the issue and re- 
ofany lieense which may be granted by the 
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Commissioners under this Act and in respect of which 
no fee is leviable under sub-s. (1}.” 

Shortly it is contended thatthe tax which 
the Commissioners here purported to impose 
by their Resolution of January 18, 1935, 
comes within the mischief of that sub-sec= 
tion. Section 1&0, which is the warrant to 
the Commissioners to impose the tax, is as 
follows : 

“No platform shall be erected, re-erected or extend 


ed upon or over any public roador drain without 
the previousganction of the Commissioners.” 


Pausing there, I may observe that one 
of the contentions of the plaintiff-respond- 
ent in the Courts below was that the pre- 
vious sanction had been granted by the 
Commissioners in 1935, that a fee had been 
paid, and that therefore the tax which the 
Commissioners sought to impose was ille- 
gal. But that point apparently was given 
up, and certainly was not argued in this 
Court. Sub-section (2) of s, 120 of the Act 
provides : ° 

“The owner of every Platform, except platforms 
which are used for giving such access to the houses 
as the Commissioners may consider necessary, shall, 
if the Commissioners st a meeting‘so direct, take out 
a license for keeping the platform.” 

Sub-section (3), provides that such license 
shall remain in ee for one year. Bub- 

i rovides that 
aep on Lai en licence there shall be paida fee to 
be fixed by the Commissioners at a rate of not less 
than two annas nor more thaneight annas for each 
square foot or the superficial area of the platform 
except such portion thereof as is used for giving 
such access to a house etc,” 

Sub-section (5) is a penalty clause mak- 
ing a pereon who contravenes the provi- 
gions of the section liable toa fine not ex- 
ceeding fifty rupees. l l 

At first it was thought that in this case 
the Commissioners had acted adhoc in fix- 
ing fee for the license with regard to this 
particular platform. But that view of the 
matter is clearly wrong when the Resolu- 
tion of January 18, 1935, is looked into, It 
was passed at a meeting of the Oommis- 
sioners at woich the Ohairman, the Vice- 
Chairman, aud four other members were 
present and the resolution which was pas- 
‘sed unanimously on that occasion was that 
‘two annas six pies per square foot 
per year be levied on the platform abut- 
ting On the Municipal drains” in a certain 
area described in -the Resolution. It waa 
“further resolved that ; 

-“feeg on the platform on Municipal roads, lanes, 


_dyaing or lands within the rest ofthe area be levied 
at the rate of two annas per square foot per year.” 


It seems tO me quite clear therefore 
that whether the Commissioners were 


entitled under g. 180 of the Act to act adhoc. 


‘we I have described it, they. certainly did 


PB-COMMIBSIONER OF THRARRAH MONIOIPsLITY v. ÍNDBR OHAND(PAT.) i871 6 


not purport to do so by the Resolution of 
January 18,1935. What they were apparently 
doing was that they were fixing a scale of 
fees for the issue and renewal of any license 
“which might be granted by the Commis- 
sioners under this Act and ia respect of which. 
no fee was leviable under subes. (1)”"(of s. 82). 
To repeat myself, it is clear that the Come 
missioners were fixing a scale of fees for 
licenses with regard to platforms erected 
over Municipal drains. Now, itis contended 
by Dr. Mitter therefore that unless -they 
have the previous sanction of the Govt, the: 
tax so charged was ultra vires of the Com- 
missioners. It is admitted that the consent 
of the Local Govt.. was not obtained. -The 
words of the sub-section I shall repeat: 

= “The Commissioners may, from time to time, ata 
meeting convened as aforesaid, and in accordanca 
with a scale of fees to be approved by the Local 
Govt. charge a fee in respect of the issue and renewal 


of any license which may be’ granted-- by. tha 
Commissioners,” 


I used the words “previous sanction of 
the Local Govt.’, and although the expres- 
sion may be to some extent inaccurate, it 
is quite clear that if the sub-section applies 
the imposition of the tax without the con- 
sent of the Local Govt. would be illegal; and 
that is the question which arises for 
determination in this appeal. It was con- 
tended, as I have already stated, that the 
commissioners could act in each.case and fix a 
fee according to circumstances of each case, 
and that as the Legislature has fixed 
the limits within which the tax should be 
imposed, no consent of the Local Govt. 
was necessary. Bub's. (2) ofs. 82 speake 
of the issue and renewal of fees for 
licenses charged under sub-s. (1). In- 
stances of this are to be found in three 
sections. . À e ri 


Section 256 of the Act provides that .‘‘the 
Commissioners may, from time to time 
grant--licenses to-‘persons applying for 
the same.” It is true that the section 
does not appear on.the face of it to warrant 
the Commissioners charging any licence 
fee, the Act merely referring to a license 
to be granted by the Commissioners and 
the ‘power of the Commissioners to prescribe 
B seale of the rates for the sale of such 
articles referred to in the section. But I 
assume that authority is given to the 
Commissioners that fees would be charge- 
able for the grant of that license. 

Section 209 of the Act gives power to 
the Oommissioners to license premises 
used for trades described in the various 
sub-clauses of the section, and subes, (3) 
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of the same section provides: 
“The Commissioners st a meeting may, subject 


to a maximum to be fixed by the Local Govt, levy 
a fee in respect of any such license and the renewal 


thereof,and may impose such conditions upon the grant 


of any such license as they may think necessary.” 

‘Secticn .61 provides power to Commise 
sioners to license premises occupied by 
cartman, livery stable keeper or keepers of 
vehicles, and sub-s. (2) gives them power to 
license places for such purpose and may levy 
a fee not exceeding one rupee on the issue 
and renewal of any such license. 

It is to be noted that there isa distinc 
tion between. sub-s.:(2) of s. 261 and sub= 
B. (3) of s, 259 of the Act. Subesection (2) 
of the latter makes no reference to the 
consent of the Local Govt., whereas under 
sub-s. (3) of s. 259 the Commissioners at 
a meeting may, subject to a maximum to 
be fixed by the Local Govt. levy a fee. 
I apprehend therefore that although the 
consent of the Local Govt. is to be obtained 
under sub s. (3) of s. 259 it is not the consent 
referred to in subs. (2) of a 180 (2). 
But the same cannot be saidia my judg- 
ment with regard tos, 281 (2) which pro- 
vides that 

“the Commissioners may license places for such 
purpose, and may levy a fee not exceeding one rupee 
on the issue and renewal of any such license. Such 


license shall be renewed in the first and seventh 
months of each year,” . 


The language of s. 261 and s. 1t0 (2) 
are not materially different, and it seems 
to me that it would be difficult, if not 
impogsible, io contend that the license 
fee chargeable under s. 261 would not be 
subject to the consent of the Local Govt. 
under sub's. (2) of a. 81. And if that 
argument is well-founded, it seems equally 
impossible to exempt from the provisions of 
sub-s. (2) the license fees to be imposed 
under s. 180 of the Act, the section with 
which we are dealing in this case. It is 
clear, as I pointed out at the commence- 
ment of my observations, that the Oom- 
missioners purported to fix a scale of fees 
and that would seem in any event to come 
specifically within the mischief of sub-s, (2) 
of s. 82, 

I do not pretend to say that the matter 
is without difficulty, but in my judgment 
it was necessary in this case to have the 
approval of the Local Govt. to the scale 
of fees chargeable under the Resolution of 
January 18, 1935. _ | 

Another question of law arose, and that is 
that the Resolution fixed no time for which 
license fees would come into operation. 
In the circumstances of the case it is 
unnecessary to come to a conclusion with 
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regard to that matter, but I may add that 
in passing a Resolution of this kind the 
Commissioners would be welleadvised to 
fix such a date. 

Ihe remaining point is whether the 
plaintiff isin the circumstances entitled to 
the relief which he claimed in the suit. In 
the second item he asked for an injunce 
tion restraining the Oommissioners from 
taking proceedings against the plaintiff 
that, it is clear, is a relief to which the 
plaintiff - is not in any circumstances entitl- 
ed; but in my judgment he was entitled 
to a declaration that the imposition of the 
fee for the plaintiff's keeping the platform 
was ultra vires the Commissioners and that 
the plaintiff was entitled to a refund of 
the fees which, as I understand, were 
paid into the Court of the Munsif. 

The appeal of the Commissioners is 
dismissed and the judgmentof the Court 
below set aside, the plaintiff being entitled 
to a decree for the relief indicated in 
this judgment. 


Harries. C, J.—I agree, 


D. Appeal dismissed. 
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NAGPUR HIGH COURT 
Second Appeal No. 305 of 1936 
October 6, 1938 


Bosz, J. 
YADEO GANESH SUBHEDAR— 
APPELLANT 
ve TSUSs 


Tan SEORETARY or STATE ror 
ee Cao NDA 
olice Act ( of 1861), 815 (4)~" “ 

kow determined—Magistrate's ocrerion rites 
means of person not illegally exercised—Cannot he 
attacked tn Civil Court—Burden of Proving that in 
assessing means of person under a. 15 (4) his income 
from outside disturbed area was taken into account 
as on fae peron er ; 

ile considering the means ofa person un 
s. 15 (4), Police Act what the Magistrate ia enabled 
to look to is not only the income derived by the 
person from the disturbed area but also the means 
which he had of raising the money required for 
the assessment. 

The Magistrate is given absolute discretion in 
determining the means of a person under s, 15 (4). 
That being so, unless it is proved that the Magis- 
trate has exercised his judgment illegally which 
means to say, not in accordance with that section 
his decision cannot be attacked in a civil suit. f 

Under s. 15 (4), Police Act only the meang 
within the disturbed area can be considered. The 
burden to prove that the Magistrate in making 
assessment under s. 15 (4) took into consideration 
a person’s means from outside the disturbed areo 
is on such person because the act being an official 
act will be presumed in the first instance to haye 


sot y 
iia , 
004 


been regularly performed in accordance with 


BW, 

S. A, from the appellate decree of the 
Court of the First Additional District Judge, 
Wardha, dated April 18, 15386, 


Mr. R.N. Padhye, for the Appellant. 


Mr. W. R. Puranik, Advocate-General, 
for the Crown, 


Judgment.—This appeal relates to the 
correct interpretation of s. 15 (4) of the 
Police Act, 1861. 

The plaintiff isthe proprietor of a Khel 
in mauza Hinganiin Wardha Tahsil, Dise 
putes occurred in this village and so 
punitive Police were quartered there under 
s. 15(1) of the Police Act. The plaintiff 
wasthen required by. the Magistrate to 
pay Rs. 300 towards the expenses of this 
additional force under s.15 (4) of the 
Police Act, He states that the Magistrate 
has taken into consideration not only his 
means within the disturbed area, that is 
to say, within the village of Hingani; but 
alsc his means from outside sources. This 
he states is illegal. 

I quite agree thatunder s. 15 (4) only 
the means within the disturbed area can 
be considered. The question therefore 
resolves itself into this. Did the Magistrate 
in making this assessment take into con- 
sideration the plaintiff's means from oute 
_ pide the disturbed area? The burden is on 
the plaintiff because the Act being an 
official act will be presumedin the first 
instance to have been regularly performed 
in accordance with Jaw. 

Before; however, dealing withthe matter 
on which the plaintiff relies--in proof of 
His case, L. will examine the meaning of the 
word. means,” It has been defined in the 
Oxford -English Dictionary as -being ‘the 
resources at one’s dispcsal: for effecting 
some object.” According to that definition 
what the Magistrate had to: consider then 
was the resources at the plaintiff's dise 
‘posal’ within the village of Hingani for 
‘paying, the Rs. 300 to which he had been 
agsessed. ; 
-: The word “means” has also been used 
‘in O. XXXII, r. lof the Oivil P. O, and 
the meaning attached to it is much the 
same. Mulla at p. 963 states-that. the words 
“refer to'property over which the petitioner 
bias ‘actual control.” "Therefore what the 
‘Magistrate was entitled to Icok. to was not 
only the income derived from this village 
put also the means' which the plaintiff 
‘had‘of raising the “money required” for the 
assessment, f l 
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The next point to be observed is that, 
the Magistrate is given. absolute discretion: 


in this matter under:s. 15 (4). -The section: 


Tuns ; j 
“The Magistrate of the District, after such enquiry 
as he may deem necessary, shall apportion ............ 
such apportionment shall be made according to. 
the Magistrate's judgment of the respective means, 
within such area of such inhabitants." 5 
That being so, unlessit is proved that 


‘the Magistrate has exercised his judgment. 


illegally which means to say, not in sce 
cordance with that section, his - decision 
cannot bé attacked in a civil suit, ag? 3 

As regards the question of fact, namely, 
whether the Magistrate took other re». 
sources of the plaintiff into consideration 
or not, the plaintiff -bhas produced no evi“ 
dence whatever except 3 documents, Two 
of them have no bearing on the matter 
before me and the third is the list of 
assessment which shows that the plaintiff's 
annual income has been estimated at 
Rs. 5,000 and that he has been assesséd to 
a sum of Rs, 360, i 

Now as I have said the fact that the 
Magistrate thought that the plaintifi’s. 
annual income was Rs.. 5,000" cannot . be 
questioned here whether he wasright or 
wreng unless it can be shown that ‘he tcok: 
into consideration the plaintiff's resourcés' 
from property outside Hingani- = 

Nothing could have been easier for the 
to ‘show what his incomé 


” - 


wine! 


tion the 
Therefore that document, Ex. p-3, does not 
carry us any further, Sees 

Apart from that all that he relies on is 
what he calls an admission or rather 4 
want of denial by the defendant of tHe 
allegation made by the plaintifi in the 
plaint. The allegation is that the Magis- 
trate took into consideration the plaintiff's 
means from villages other than Hine 
gani. E l i ` 

The defendant's written statement is -to 


this effect : = Ñ E 
“Itis denied that the costs apportioned on the. 


plaintif is not according to the means of the plaintif.” 
within the disturbed area. The. apportionment of: 
the Magistrate's". 
respective means of the persons 


costs was made according to 
judgment of the 
taxed withinthe area in disturbed state.” 


That is a clear denial of the issue raised- 
by the plaintiff. l t 


Another passage in á later oral states 


mént is also relied“ on by ‘the’ plaintiff's’ 


| 


” included all sorts of income 
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learned Counsel]. It is to this effect : 

- “So far as the malgugars were concerned, he 
fixed the amount entirely in his own discretion 
without reference to their means or the rents paid 
by them,” 

_it is argued that the words ‘-without 
reference to their me:ns” import an 
admission that it was with reference to the 
plaintiff's means in other areas That is 
Clearly an impossible construction. The 
Sentence is unhappily phrased, but the 
following sentence explains. what js 
mdant : = ` 
- “The Magistrate thus allotted Rs. 600 to the 
maiguears and recovered the same from them con- 
sidering their means within the srea. Means 
included | i derived by the 
persons assessed and does not includé only rents or 
revenues.” 

It is clear from this that the defendant 
very clearly denied the plaintiff's allegation 
in this behalf and pleaded that the exact 
directions in s. 15 (4) had been faithfully 
observed, Therefore no support can be 
found for the plaintiff's case by any ad- 
mission in the pleading That being go, 
he was bound to adduce evidence. He has 
not done so. But it appears that he was not 
given an opportunity to do so. The case 
was decided on certain preliminary issues, 
Therefore the matter will now have to go 
back to the trial Courtto enable the parties 
to adduce whatever evidence they have 
in respect of the question whether the 
District Magistrate took into-consideration 
the means of the plaintiff outside tha area 
in -dispute or whether he confined his 
attention as required by the Act to the 
area in- dispute. 


_ Costs will abide the result, 
oe Order accordingly. 


"3 
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perties—Decree for redemption aè iell as deerce 
against mortgagor for another sum charged on cne 
of mortgaged properties, if can be passed. 

A mortgagee is entitled to treat interest due under 
á mortgage as a charge upon the mortgaged prop- 
erty in the absence of any contract-to the contrary. 
Although a mortgage-deed provides that the prin- 
cipal mortgage money, a8 well as interest and com- 
pound interest thereon has to be paid, yet if the 
repairs effected came within the T. P. Act or with- 
in the document, the cost thereof would under the 
same principle come under the expression “ prinoi- 
pal mortgage money " and can be added to the 
principal mortgage money. 

Under a deed of mortgage with possession repairs 
were to be done by the mortgagor and the only 
power given tothe mortgagees, inthe eventof the 
mortgagor not effecting repairs was that in case the 
property fell into ruins or was destroyed on account 
of some unexpected calamity or want of repairs 
and the mortgagees sustained a loss in their income 
of rent on that account, then the mortgagees could 
effect repairs from their own pocket after giving 
the mortgagor notice and they could charge interest 
on these repairs. It was not claimed that any 
repairs were done by the mortgagees after the 
property had fallen into ruins or had been destroy- 
ed. There was nothing to prove any loss of income 
from rent and the ‘property was never in ruins or 
destroyed. On tbe contrary the work done, was 
more inthe nature of improvements calculated to 
bring in increased rent, None of them were proved 
the meaning of 
s. 72or-s. 63-A, T, P. Act: 

Held, that the mortgagees were not entitled to 
credit forthe sum spent by them in effecting the 
repairs, 80 Ind. Oas, 820f(1), referred to. 

In a suit for redemption of two mortgaged prop- 
erties instituted by a vendee from the mortgagor 
it is not possible to grant a decree for redemption 
to the plaintiff against the mortgagee on payment 
of a certain sum and to give hima decres against 
his vendor for another sum charged on one of 
the mortgaged properties. The two claims cannot 
be combined, {p. 710, col. 2.] 


_F. A. from the decree of the Sub-J udge, 
First Class, Delhi, dated August 30, 1937, 


Messrs. J. N. Aggarwal and Asa Ram 
Aggarwal, for the Appellant, 

Messrs. Mehr Chard Mahajan and Qabul 
Chand and Shamair Chand, for Respondent, 
Nos. l to7 and 8 respectively, 


Addison, J.—By a registered mortgage 
deed, dated October 18, 1928, the defende 
ant Obhunnu Lal. mortgaged . two propere 
‘ties, namely half of a katra, known as 
Dhulianwala, anda house named Diwane 
khana, with Bihari Lal, deceased defend- 
ant No. 1, and defendants Nos, 2 and 3 
for Rs. 150,000. Bibarı Lal is now repre 
sented by his son Ohander Bhan and 
grandsons Aghar Chand, Mansuram Kumar 
and Mahindar Kumar. Defendants Nos. 2 
and 3, Kidar Nath and Sagar Ohand, 
transferred their rights to Bihari Lal, 
deceased defendant No. 1.. By a sale deed, 
dated February 10, 1934, Ghhunnu Lal, 
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defendant No, 4, sold the half katra only 
_to the plaintiff Suraj Mal, for Rs, 2,00,000 
of which Rs, 1,72,500 were left by the mort- 
gagor with the plaintiff to redeem the 
mortgage. Under this sale deed Chhunnu 


Lal made. himself liable to pay to his 


vendee anything over the sum of 
Rs. 1,72,500 which the vendee might have 
_to pay for. redemption and it was stated 


- in the sale deed that such additional sum, - 


if any, would form a charge ‘on the house 
called Diwankhana: The plaintiff then 

. wrote a letter to the mortgagees, offering 
to : pay them Rs. 1,72,500 and asking them 
to hand over the katra to-him on pay- 
-mént oftkat amount. This letter is dated 
_ February 20, 1934, In reply the mort- 
gagees sent letter Ex, P-6, dated Febru- 
` ary 25, 1984, They claimed from the 
_ plaintiff : 3 | 
Rs. 1,50,000 for principal, ; 

Rs. 21,481 for interest and compound interest 

up to February 27, 1934, ` 


Rs. 9,867 for costsof improvement, house- 
í tax and other taxes, and , 
Ra. 4,356 for interest and compcund interest 


cn the costs of improvement, 
house-tax and other taxes. 





‘Total Re, 1,85,704 








- The plaintiff sent in reply a letter, 
‘Ex, Pe7, dated March 11, 1934, -to the 
“mortgagees. The correctness. of the mort- 
gagees’ right to claim any money for 
improvements, housestax, etc., was denied 
‘and details of this item were- asked for. 
Informaticn was also asked’ for as to whee 
ther the improvements were effected with 
the consent of the mortgagor and-if any 
notice was served on the mortgagor with 
‘respect thereto. It was stated further that 
the claim for impiovements etu., was irrelé- 
‘vant to the matter of redemption by virtue 
‘of cl. (10) of the mortgage deed, which 
specifically stipulated for the redemption 
of the hali katra on payment of the princi- 
“pal money and interest, which amounted 
to Rs. 1,72,500. Finally it was said that 
the plaintiff would be willing to pay the 
entire amountin order to obtain posses: 
sion of the half katra if the mortgagees 
agreed to acccunt afterwards for the excess 
payment over Res.1,72,500 and refund any 
amount in excess not justified under the 
mortgage deed. In reply the mortgagee, 
Bihari La], stated (see Ex. P-8, dated 
.March 19, 1434), that the money spent on 
improvements wasa chargeon the mort- 
gaged property, that the mortgagee . was 
prepared to redeem and hand over: posses- 
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sion of the mortgaged property on receipt 
of the amount due accordingto him and 
he further stated that he was willing to 
account later tothe plaintiff and to refund 
any excess payment made by the plaintiff 


‘but that if a suit was necessary sucha 


suit must be brought by the plaintiff. 
The plaintiff replied by Ex. P-10, datéd 
April 2, 1934. It was stated therein that 
the plaintiff would pay under protest the 
amount claimed by Bihari Lal, provided 
that immediate possession of the half katra - 
was ‘given and. that Bihari Lal agreed 
to indemnify the plaintiff against any 
defect in Bihari Lal's title to realize the 
entire mortgage amount ‘himself. seeing 
that two others, Kidar .Nath and Sagar 
Ohand, were according to the mortgage | 
deed, entitled to half, and provided that 
the excess payment over the amount of 
Rs. 1,72,500 should be accounted for later 
and Bihari Lal agreed to refund any 
amount not found legally payable. 
Nothing however, came ‘of this correspond- 
ence and finally the plaintiff.-. deposited 
Rs. 1,88,000 with a Notary Public (see 
Ex. H. W. 6-1). The -Notary Public 
offered this amount to Bihari Lal and at 
the same time requested Bihari Lal to 
sign an agreement in the terms already 
mentioned, but Bihari Lal refused, claim- 
ingin addition to thesum of Ks. 1,859,104 
formerly admitted by him; another sum 
of Rs. 1,890 paid tohis Pleader. He also 
demanded further time up to April 29, 1934. 

Accordingly, the plaintiff instituted this 
suit the next day, that is on April.10, 1934. 
He claimed redemption of the half katra, 
which alone he was entitled to redeem, 
on payment of Ra. 1,72,500, but it was. set 
out that he had deposited Rs, 1,88,000 
with the National Bank of India Limit- 
ed, to meet any further claim made 
by them ortgagees. In the . written reply 
of Bihari Lal, Rs. 1,86,757 were demanded 
as payable before possession of the katra 
could be given. The plaintiff applied to the 
Court to the effect that he was willing to 
pay this amount and be put in possession 
of the property, provided_that, after the 
matter had been gone into by the Oourt, he 
might be given.a decree against Bihari 
This was 
accepted by Bihari Lal and Rs. 1,86,/97 
‘were paid to Bihari Lal by cheques dated 
April 21, 1934,- on the National. Bank. of 
India Limited. These cheques were cashed 
and the plaintiff was put in possession of 
the half katra. The question therefore., re- 
mained. how much of:.the :additiona} sum 


‘ ` j 
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‘claimed was proper. The trial Judge has 
-found that the mortgagees were entitled to 
the following additional sums: A 





Rs. a. p 
Costs of repairs 4,922 0 0 
Supervision charges 492 0 0 
Amount of water-tax 382 12 0 

5,796 12 0 


pa cent. per mensem .on this amount and 
as calculated the interest as coming to 
‘Re, 2,520. This interest was allowed from 
‘March 1, 1930. The total additional- sum 
» allowed was thus Rs. 8316-120 plus Rs, 20, 
further interest on the mortgage amount, 
He thus held that Rs. 5,920-4:0 had been 
‘paid in excess and he granted the plaintiff 
‘a decree for this amount with simple ine 
terest af 6 per cent. per annum thereon 
from April 21, 1934 till the date of realiz- 
ation, This decree is against Chander 
Bhan, son of Bihari Leal. It has also to be 
mentioned that on -February 20, 1937 the 
plaintiff applied to amend his plaint. In 
this application he stated that under the 
terms of the deed of sale, dated February 
10, 1934, Rs. 1,72,500 -had been left with 
him by the defendant Chhunnu Lal for pay- 
ment tothe mortgagees and that Chunnu 
‘Lal had agreed in that sale deed to’ re- 
imburse him for any excess payment there- 
over with interest at Re. 0-12-0 per cent, 
‘per mensem. He therefore prayed that if 
the mortgagees were held to be entitled to 
any sum in excess of. Rs. 1,72,500 the 
plaintiff shouid be given a decree to that 
extent against Ohhunnu Lal, the morte 
gagor defendant, and it was also. prayed 
that-any such decree should be made ‘a 
charge upon the house Diwankhana. The 
‘amendment was allowed by the trial Judge 
‘but- the Judge who delivered judgment at 
the conclusion of the case held that this 
claim made the suis multifarious and could 
not be allowed in aredemption suit. The 
claim made in ihe amended plaint against 
Chhunnu : Lal was: therefore dismissed. 
-Against this decision the plaintiff has 
preferred this appeal, claiming Rs. 8,31€-12:0 
disallowed by the trial Judge as prin- 
cipal with interest thereon from 
April 21, 1934 to December 21, 1937 at 6 
‘per cent., this-.sum’ amounting to 
Rs. 1,829-11-0. The total claim in the appeal 
was therefore Rs, 10,146-7-0, A decree 
against Ohhunnu Lal iw terms of the amend- 
ed piaint was also asked for, Oross-objec- 
“tions have been put inon behalf of Chander 
‘Bhan, son of Bihari Lal, to the effect. that 
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the decree in favour of the plaintiff» 
amounting to Rs. 5,920-4-0 with simple 
interest at 6 percent. per annum should 
not have been passed in a redemption suit 


_and that the Court was wrong in disallow 
~ing the full claim of the mortgagee. 


. The trial Judgeheld that uader cl. (7) 
of the deed the mortgagor had to pay to 


' the mortgagees house-tax, water-tax, elec- 
He has also allowed interest at Re. 0-14-0 ` 


tric tax and other taxes on the half katra. 
He did not however allow any of these 
taxes except water-tax on his finding that 
the mortgagees, who were in possession, 
collected the other taxes from the tenants, 
As regards what the trial Judge describes 
as repairs, he held that the defendants’ 
books were entirely unreliable and he 
rejected them completely. He also found 
that there was no evidence of any pure 
chases, shown in the defendants’ books, as 
having been for the repairs of this katra. 
He found however that certain vouchers 
amounting to Rs. 3,500-4-9, principally for 
cement, had been produced. He noted that 
Makhan Lal who was produced as an expert 
by the plaintiff and was P. W. No. 7 
assessed the repairs to Rs, 1,700 or so, 
This Makhan Lal however had not included 
certain repairs effected by the mortgagees, 
such as the costs of a pushta from one 
end of the half katra tothe other. After 
hearing argumenis therefore in the case he 


-appointed a L-cal Commissioner to assess 


the repairs, This he did in spite of the fact 
that long before this in the course of the 
trial the plaintiff had applied for sucha 
Commissioner to be appointed and the pre: 
decessor of the Judge who wrote the judg- 
ment had refused this request because the 
contesting mortgagee defendant did not wish 
Commissioner to be appointed, although the 
burden wasonhim to establish what the 
The procedure adopted by 
the Judge was therefore not justifiable. 
After he found that the accounts one 
B 
katra were not authentic or reliable and 
that nothing had been established by the 
contesting defendant, he should have pro- 
ceeded to judgment and not appointed a 
Commissioner, the appointment of which 
the defendant had already resisted. — 
This Local Commissioner went to the 
spot accompanied by the defendant's sere 
vants only and the Judge is wrong in say- 
ing that he estimated the repairs in the 
presence of the parties. The Commissioner 6 
report is far from satisfactory. The work 
hesaw seemed to him to be several years 
old. but it was sufficiently - rigid. . This does 
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not establish when thé work was done and 


it may be noted that Bihari Lal, the con- 


testing defendant, had- a mortgage of this 
katra in 1924, the mortgage now in sult 
‘being a fresh mortgage executed in 1928 
in lieu of the prior mortgage. A part of 
the consideration forthe present mortgage 
of 1928 ‘was Rs. 2454-14-3 spent on the 
repairs of the katra prior to 1928 and it 
‘cannot therefore be said with any certainty, 
seeing that the defendants’ books are un- 
reliable, when the repairs estimated by this 
Commissioner took pldce. He stated that 
the main items of repairs were cement 
plaster, cement concrete pushia at the back 
of the building and cement concrete floors 
and roofs. There is no evidence that the 
katra had any cement flooring, etes at the 
time of the mortgage and obviously the 
mortgagee cannot improve the property 80 
às to get better rente by improving the 
state of the katra as compared with what 
it was when he took it over. The Oommis- 
‘sioner stated that too much cement had 
been ured in the concrete but, so far as he 
‘could, hè made an estimate of what he was 
shown, amounting to a sum of Rs, 4,922. 
There is another finding by the.Judge that 
these repairs were effected by: the morte 
gagée with the consent of Obhunnu Lal, 
mortgagor. . 
_ The learned Counsel, appearing for th 
Plaintiff-appellant, placed his reliance prin- 
Cipally on the terms of the mortgage deed. 
Here it might-be at once mentioned that 
in the letters which passed between the 
parties when the plaintiff was' trying to get 
‘possession ofthe katra after the sale in his 
favour, Bihari Lal described the additional 
6xpenditure as costs of improvement, 


- ħoùse-tax and other taxés which he put at’ 


Rs, 9,867 (see Ex. 6 and para. 2 of Ex, p. 8 
where it wassaid that the improvements 
' were effected with the consent of the morte 
®agor, the consent being given orally).In 
‘the suit however the word ‘improvements’ 
was’ dropped ‘and the word ‘repairs’ was 


used. The reason for the change is obvious. . 
annually on account of interest on the sum of 


‘It will be necessary toset out some part of 
the mortgage deed at this stage. Obhunnu 
Lal, thé mortgagor, stated therein (see p. 
45 of Vol. 2) that the half katra in suit 
was already mortgaged with possession 
“with the three mortgagees, Bihari Lal, 
Kidar Nath and Sher Singh, for one lac of 
“rupees, which was re-payable in five years, 
under ‘a deed of mortgage, dated Jan»ary 
28,1924, the condition in that deed also 
_being'that the rent was.to couriter-balance 
‘jnterest while thé housé-known as Diwan- 
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he effected a simple mortgage of the house 


‘Re, 0-14-0 per cent. per mensem. He ad- 


and stated that he had put the mortgagees 
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khana was free from éncumbrance. He 
therefore now mortgaged, on October 18, 
1928, with possession the half katra while 


Diwankhana for the sum of Rs. 1,50,000for 
a termof ten years, one-half being. the 
share of Bihari Lal and one-half the share 
of the other two mortgagees. Interest on. 
Rs. 1,20,000 for which sum the half katra. 
was mortgaged, was tobe set off against 
rent ; while interest on the sum of Rs. 30,000 
for which the -house Diwankhana was 
mortgaged,, was to run at the rate of 


mitted receipt of the entire mortgage money 


in possession of the half katra. He hime 
self wasto occupy the Diwankhana on a 
rental amounting to the interest. (That. is 
why I have stated that it was in effect a 
simple mortgage of the Diwankhana house.) 
The following conditions are then set forth 


in the deed : | ee 

“(1) The mortgagor could not pay the whole or 
part of the principal mortgage money before the 
expiry of the firat two years. 

(4) After the expiry of the first two years the 
mortgagor could redeem the mortgaged property on 
payment of the entire principal mortgage money.” 

_ (These two clauses are general.) Olause (3) 
is tothe effect that the mortgagees were 
to credit rentof the half katia towards 
Interest and were responsible themselves - 
to realize the rent while the mortgagor 
was responsible for title and for repairs to 
the halt katra. (Then comes the disputed: 
part of the clause.) F R 
, “If, God forbid, the mortgagor does not effect 
repairs to the mortgaged property (referring of 
course to the half katra) and it falls into ruins 
on account of some unexpected calamity or want of 
repairs and the mortgagees sustain a loss in their 
income of rent. thereby, they shall be at liberty 
to effect repaire from their own pocket after giving 
the mortgagor notice.” : . 

The mortgagor contracted to pay simple 
interest at Re. O-l4-0 per cent. per 
menem on such repairs. Then come 
cls, (4) to (7) which apparently refer only to | 
the house Diwankhana : | 

“(4) The mortgagor was to pay . Rs. 3,150 
Rs, 30,000 charged on the house Diwankhena, at 
annas 14 per cent, per mensem and obtain receipts 
for such payments. No payment without a receipt 
was to be valid. ` 
~- (5) _ If. he did not pay interest on the sum charged 
on the house annually, compound interest at the 
same rate was to be allowed, i 

(6) In default of payment of -interest for two 
years on the sum charged on the house Diwan- 
khana, the mortgagees were at liberty to cancel 
the term of the mortgage and recover the sum of 
Rs, 30,000, the principal mortgage money, with 
interest and compound interést, from the ‘house 
Diwankhana. as algo from..the person:. and: other 
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property of the mortgagor, or maintain the term 


of the mortgage and recover the entire principal“ 


Mortgage money with interest and compound 
interest in the lump from the mortgaged property 
es also- from the mortgagor's person and other pro- 


perty. 

(7) The mortgagor was responsible for repairs 
to the mortgaged house as he was occupying it 
and for all other matters in connection therewith, 
_ fall in the market value ofthe property, payment 

< house-tax, water rate, electric charges and other 
charges. 


Then comes the last .“sentence of this 
clause: 


“That is to say, till redemption of the mortgaged 
property I am entitled to sorts of profit and 
liable for all kinds of loss in connection with it.” 


The Judge has held that this last sen- 
tence, as if mentions the `- usual ‘words 
‘mortgaged property,’ applies also to the 
half katra mortgaged. This interpreta- 
tion is absolutely impossibleand was not 
Pressed before us. In fact the words 
“mortgaged property” were used incl, (3) 
with reference tothe half katra. Accorde 
ing to this cl. (7) the mortgagor was. rese 
ponsible for everything-in connection: with 
the house Diwankhana, including its taxes 
of all kinds, but he was not made responsi» 
ble for the taxes on the half katra mortgaged 
with possession, the terms relating to it 


_ being incorporated in cl. (3) already'set out. 


This means that the sum a!lowed hy the 
_ dudge for wateretax goes in any case. 
. Besides, there was the same evidence for 
water-fax as there was about the other 
taxes, The Judge accepted that evidence 
as regards the other taxes and should have 
accepted it also, therefore, for the waters 
tax. Olauses (8) and (9) are general. 
Then comes cl. {10) which is also in contro- 
_versy : 

“If after the expiry of the first two years Į 
want to redeem the mortgaged katra, I can do 
so on payment of rupees one lac and fifty thousand, 
principal mortgage money and the entire unpaid 
interest and compound interest in the lump; and 
if I want to redeem the Diwankhana........ ... 
after the expiry ofthe first two years,I can dos 
on payment of Rs. 30,000; principal mortgage 
money, and the unpaid interest and compcund 
interest. I will not otherwise be able to redeem the 
house.” 

The clause allows the mortgagor to 
redeem the properties separately; by the 
second part thereof he can redeem 
the house Diwankhana on payment of 
Rs, 30,000 principal. mcrtgage money and 
the unpaid interest and compound interest 
at annas 14 per cent.- per. mensem due 
thereon. If.this had been done, the katra. 
would have remained under mortgage with 
possession for the remaining sum of 
Re. 1,20,000. By the first part of cl. (10) 
permission was given to redeem the katra 
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alone on the termes that the whole princi- 
pal mortgage money of Rs, 1,50,000 and 


theentire unpaid interest and compound 


interest on the Rs. 30,000 charged on the 
house were paid. This really means that 
the katra could only be redeemed by also 
redeeming the house Diwankhana. The 
plaintiff, having purchased the half katra, 
by reason of the first part of cl. (10) is 
entitled to redeem it but in doing 60, he 
virtually redeems the whole property. 

Jt was argued on behalf of the plaintiff 
that, under this redemption clause, no 
question of the costs of improvement or 
repairs arose and that all that had to be 
paid in order to redeem was the principal 
sum of Rs. 1,50,000, and interest and come 
pound interest, amounting to Rs. 22,500. 
on Rs, 30,000. In this connection numer 
ous rulings have been referred to most 
of which appear to me notto be very 
helpful, Unders. 58 (a), T. P., Act, the 
mortgage money consists of the principal 
money and interest, Unders. 58 (d) the 
mortgagee is entitled to possession until 
payment of the mortgage money. Under 
8: 60 after the principal money has 
become due the mortgagor has a right, 
cn payment or. tender of the mortgage 
money, to redeem the property. Under 
s. 63 the mortgagor is liable, in the case 
of an acquisiticn necessary to preserve the 
property from destruction, forfeiture or sale, 
or made with his assent, to pay the proper 
costs thereof as an addition to the principal 
money. Such costs therefore would come 
under the term ‘principal money’ if the 
acquisition were made for the purposes set 
out. Under s. 63-A of the Act, where morte 
gaged property in possession of tbe morte 
gagee; has. been improved, the mortgagor 
upon redemption shall in the absence of 
a contract to the contrary be entitled to the 
improvement, but by sub-cl (2) of this 
section, where any such improvement was 
necessary to preserve the property from 
destruction or deterioration, etc., the mort- 
gagor shall, in the absence of a contract to’ 
the contrary, be liable to pay the proper 
costs, thereof as an addition to the principal 
money. Lastly, by «72 (b), a mortgagee 
may spend such money as is necessary for 
the: preservation of the mortgaged property. 
from ‘destruction, forfeiture or sale and 
may;in the absence of a contract to tha 
contrary, add ‘such money to the principal 
money: It seems-.therefore that the words 
‘principal mortgage money’ in cl. (10) 
can be‘made to include the necessary 
payments allowed under the sections 
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‘quoted, provided that there is no contract 
to the contrary. se: 

The case law need not be discussed in 
detail, as it seems that their Lordships of 
the Privy Council have -in’ Ganga Ram v, 
Natha Singh (1), set this question at rest. 
Their Lordships merely distinguished Aulia 
Khan v. Kanshi Ram (2)... But in ‘fact 
that ruling as well as cases such as Jawala 
Singh v. Teja Singh (3), must be taken to 
be no longer good law. It was held by 

‘their Lordships that a mortgagee was 
entitled to treat interest due under a morte 
gage as acharge upon the mortgaged pros 
perty in the absence of any contract to the 
contrary, and that, in a suit to redeem two 
simple mortgages, which provided for the 
.8nnual payment of interest and tbat the 
mortgagor could redeem upon: payment of 
the “mortgage money” which expression 
the documents used referring to the sums 
advanced, the general rule was not dis- 
placed and the interest was a charge upon 
the property and payable, upon redemption, 
In.the present appeal ‘mortgage money’ is 
uéed in the document as meaning ‘the sum 
advanced.’ This is clear from the’ last 
part of the document, Further, it was pro- 
vided that the principal mortgage money, 
a8 well as interest and compound interest 
thereon had to be paid; so that the case 
is not exactly the same as that before their 
Lordships of the Privy Council. Butif the 
repairs effected came within the T. P. 
Act,-or within cl, (3) of the document, the 
coet thereof would under the same princi- 
ple come “under the expression “principal 
mortgage money” and could be added to 
the principal mortgage money. 

Olause (3) of the mortgage deed. has 
‘therefore to be considered. Under it repairs 
wereto be done by the mortgagor and the 
only power given to the mortgagees, in the 
event of the mortgagor not effecting repairs 
was that in case the property fell into 
ruins or was destroyed on account of some 
unexpected calamity or want of repairs and 
the mortgagees sustained a loss in their 
_, jncome of rent on that account, then the 
« mortgagees could effect repairs from their 
own pocket after giving the mortgagor 
notice and they could charge interest on 

(1) 5 L 425; €0Ind. Oas. 820; AI R 199% PO 
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these repairs at Re. 0-14-0 per cent.. per 
mensem. The words used. are therefore 
not very different from the words employed 
But such 
repairs were only possible _if the half 
katra fell into ruins or was destroyed. 
The vernacular word used in the deed 


- means “destroyed” or “fallen,” It cannot 


be, and has not been claimed in the pre- 
sent case, that any repairs were done: by 
the mortgagees after the property had 
fallen into ruins or.had been destroyed. 
According to cl. (3) therefore there was no 
power in the mortgagees to effect any 
repairs. Further, in my opinion there is’ 
no evidence which would have justified the 
mortgagees in spending money for the 
preservation of the mortgaged property 
from destruction within the meaning of 
s. 72, T. P.Act, nor- does s, 63-A (2) apply, 
as the improvements effected have- not 
been proved to have been necessary to 
preserve the property from destruction ‘or 
deterioration, or to prevent the security 
from becoming insufficient. Again, on the 
evidence the repaira which were carried 
out are distinct improvements. (The judg- 


ment then discussed the evidence and 


proceeded.) As regards (itii), it is perfectly 
clear that cl. (3) only gives the mortgagee 
power to execute repairs after giving notice 
tothe mortgagor, if the property fell into 
ruins or was destroyed by reason of some 
calamity or by reason of the mortgagor 
nut effecting repairs, and loss had accrued 
to the mortgagee on this account in his 
rent income, There is nothing to prove 
any loss of income from rent and the proe 
perty was never in ruins or . destroyed. 
On the contrary the work: done, as already 
stated, was more in the nature of improve- 
ments calculated to bring in increased 
rent, None of them are proved to have 
been necessary within the meaning of s. 72- 
or s. 63-A, T. P. Act. E 
The. only other point argued was that the 
plaintiff-appellant was entitled toa decree 
against Chhunnu Lal, the mortgagcr, for 
any amount in excess of Rs. 1,72,500 which 
he might be held liable to pay to the 
mortgagee. I am in agreement with the - 
finding of the trial Court that this claim 
could not be made in the present suit,- It 


183; 51 I A 377; 11 O L J 534: 2 Pat. L R 
257; 20 L W 101; 26 Bom. L R750; 22 A L J 888. 
47 ML J64; 100& A LRIN: 55 MLT UL 
(1924) M WN 599; 6 L GJ 551;1 LO4ELRS5A 


is only after this suit is decided that thé 
amount can be ascertained. Besides, it 
would be impossible in a redemption suit 


| Pon OP LT 97; 1 OW N 469; 290 W N558 to grant a decree for redemption to the 
(2) 45 PR 1913; 17 Ind. Cas, 677: 1 Porn plaintiff against the mortgagee on payment 
25 P W R1913. i MEUR _ of a certain ‘sum and to give him a decree 


Rl 
| (3) AIR 1924 Lah. 273; 71 Ind. Cas. 801, against his vendor for another sum charged 
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on the house Diwankhana. The two claims 
cannot be combined. It does not matter 
whether it is said that the suit is multi- 
farious, or that it is premature with respect 
to the claim against Chhunnu Lal. The 
appeal of the plaintiff therefore against 
Ohhunnu Lal mortgagor must fail. It may 
be noted that no court-fee was paid on this 
part of the claim either in the trial Court 
or in this Court and that is another reason 
why the claim cannot succeed. In fact, 
the claim could not be valued. As it so 
turnsout, no decree can be given against 
Obhunnu Lal, the mortgagor, as the plaint- 
>iff's appeal in other respects against the 
mortgagee has been accepted. 

For the reasons given therefore I would 
accept the appeal and give the plaintiff an 
additional decree for Rs. 8,316-12-0 with 
simple interest at 6 per cent. per annum 
thereon from April 21, 1934, to date of 
realization. 
full costs in the triel Court and in this 


Court to be paid by Chander Bhan, son of. 


Bibari Lal. The appeal is dismissed so 
far as Chhunnu Lal mortgagor is concerned 
and the plaintiff-appellant will pay his 
costs in this Ccurt. The cross objections 
are dismissed but no order as to costs is 
made in them. 


Ram Lalli, J—I agree and have nothing 
to add. 


8. Order accordingly. 


Meera erraia 
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RANGOON HIGH COURT 
Civil Suit No. 184 of 1938 
June 2, 1939 


aU,J, 
MA SAN MYINT—P.aintige 
2s versus 
U TUN SBIN—Deranpant 


rr. 1 and 2, scope of—Plaintiff granted leave to 


withdraw auit with permission to bring fresh one ` 


onthe same cause of action, on condition of paying 
costs to defendant on or before certain date or be- 


ore institution of fresh sutt—Condition not fulfil, © 


ed~Fresh suit is void ab initio. 
Under r. 1, O. XXITI, Givil P.O., a plaintiff can 
withdraw a suit asa matter of right without the 
permission of the Oourt; but ifhe does it he is 
then precluded from filing afresh suit on the same 
cause of action, If he wants to withdraw the suit 
and at the-same time wants to file a fresh -suit on 
the same cause of action, he must resort-to r 2, 
Under the said Rule he must ask for permission to 
withdraw with liberty to file a fresh suit. The 
Gourt may grant the permission asked for on “ such 
terms as it thinks fit” The terms may be of any 
kind. They.might be. (1)-That the plaintiff shall 
pay.the costs before a certain date specified in 


MA SAN MYINT v, U-TUN sBIW (RANG). . 


The plaintif will have his. 


- that the suit is void ab initio. 
Civil Procedure Code (Act V of 1908), O. XXIII, | 
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the order, or (2) that the plaintiff shall pay the 
costs before the institution of the second suit, or 
(3) that the plaintiff shall pay the costs without 
specifying the time of the payment. If the terms 
imposed are as in illus. (1) or (2), they then ob- 
viously refer not to the withdrawal of the suit but 
to the institution of-a fresh suit. Once permission 
is granted to withdraw, the suit can nə longer be 
regarded to be still existing. l 

Where, therefore, leave to bring a fresh suit on the 
same cause of action is granted on condition of pay- 
ment of costs onor before a specified date or before 
the institution of a fresh suit, payment must be made 
before the specified date or before the institution 
of a fresh suit. If no payment is made, the second 
suit is void ab initio. The payment of costsis o 
condition precedent to the institution of a fresh 
suit. 

[Case-law discussed.} 


Mr. U E Maung. for the Plaintif. 
‘Mr, U Ze Ya, for the Defendant. 


Judgment.—This is a suit for a declara- 
tion thst the plaintiff is the wife of the 
defendant and for partition and payment of 
her share out of the properties acquired by 
the defendant, The plaintiff asked for a 
similar declaration against the defendant 
in Oivil Regular No. 192 of 1937 of this 
Court; but subsequently her Advocate asked 
for permission to withdraw the suit with 
liberty to file a fresh suit. In granting 
her the permission to withdraw the suit 


Sharpe, J., passed the following order. 

“ I dismiss the suit with costs, as being with- 
drawn and give the plaintiff liberty to institute a 
fresh suit ithe (she) is so advised. I fix the Advo- 
cate's fee at seven gold mohurs; and I also make it 


a condition for the institution ofa fresh suit that 


. all the costs of the present suit must be paid to 


the defendant before the plaintiff is allowed to file 
a fresh suit.” 

U E Maung on behalf of the plaintiff 
admits that the costs were not paid before ` 
the institution of the fresh suit and in fact, 
according to U E Maung, the costs have 
not-been paid up to date, Because of this 
one of the pleas now. taken in defence is 
There is & 
conflict of decisions on this point. The Oale 
cutta, Lahore and Patna High Oourts hold 
one view, while the Madras, Bombay and 
Allahabad High Courts take. another view.. 
In Abdul Aziz Molla v. Ebrahim Molla (1), 
Geidt and Mookerjee, JJ. said ; 

“We may take it that the payment ofcosts was’ 
meant by the order to be a condition precedent to 
the bringing of a fresh suit. But then the ques- 
tion arises, does that necessarily make the suit 
void abinitio, and will not the subsequent pay- 
ment of the defendant's costs cure the undoubted 
irregularity. There is no express provision by the 
Indian Legislature asto the consequences of such 
a course of conduct. But we have referred to the 
rules of the Supreme Court, 1383. Order XXVI, r. 4 
runs as follows: ‘if any subsequent action shall 


(1) 31 0,985. : 
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be brought before payment ~of the- costs of.a dis- 
continued action for the same, or substantially. the. 
same cause of action the Court ora Judge may, if 
they or he think. fit, order a stay: of such sub- 
‘sequent action, until such costs. -shall. -have been.: 
paid.” We think that the-rule there laid down . 
would be afsir rule for the Courts -in- this country 
to follow, in the absence of - any’ statutory, enact- - 
ment in the matter and that though-a Court would. 
be warranted in ‘refusing to proceed.: ,.with.a.suit 
like this when. the facts are brought, to its notice - 
that the plaintiff had not. complied with theʻorder. 
requiring payment of costs, yet there is. nothingin 
the law to show that-a suit instituted under such 
circumstances ‘is.bad ab initio and:must. ipso facto 
be dismissed; if-the-payment- ordered - is made after 
its institution.” =. - én e 
The decision in this case was supported 
by Sir Lawrence Jenkins, ©.: J, in Shital 
Prasad v, Gaya Prasad (2), but on different 
grounds. The learned Ohief .Justicesaid ; 
“ Though I agree with the result of theruling in 
Abdul Aziz Molla v. Ebrahim Molla (1), I’ would 
base my decision -in this case on somewhat different 
though not antagonistic reascns. The withdrawal 
was.under s. 373 of the Code of 1682, which pro- 
vides that’ ‘if at any time after the institution of the 
suit; the Oourt is satisfied on the application of the 
plaintiff that the suit must fail by reason of some 
formal defect or that- there are sufficient grounds 
for permitting him to withdraw from the suit with 
liberty. to bringa fresh suit for the subject-matter 
of the suit, the Court may grant such permission 
on such terms as to costs cr otherwise as it thinks 
fit. If the plaintiff withdraws from the suit with- 
out such permission he shall be liable for such 
costs as the Court may award and shall be pre- 
cluded from bringing a ‘frésh suit for the same 
matter.’ Here permission was given. Therefore, 
the last paragraph that. I have read’ has no applica- 
tion, for it-cannot be-saidthat the plaintiff wiih- 
drew without such permission. Hs withdrew with 
the permission and the permission is undr the 
section’ to withdraw from the suit with: liberty to” 
briog a fresh suit, that is to say a permission with. 
a sequal attached to it, The condition of such per- 
mission in this case was the payment of 
costs. Until the costs were paid the per- 
mission was not operative, and so there 
was no withdrawal with liberty’ to bring a fresh 
suit. The result was that until there was such 
withdrawal the . former suit was still pending. 
This appeara tome to be the literal meaning of 
the words of 2.373 which is now repruduced in 
effect under O. XXIII, and is in accordance with 
the view ofthe English authorities on a, cognate 
provision, for in Edginton v. Proudman (3), it’ was 
decided ‘that where the plaintiff instead of paying, 
costs went on with the original suit and obtained’ 
a verdict,the Court refused to set aside the verdict, 
When a plaintiff has obtained leave to withdraw 
upon payment of costs, it is his duty. to pay- the 
costs at once, for until they are paid there is no 
withdrawal with the permission ofthe “Court, In 
that view when the cdse came before the Munsif he 
wee not aah to a : All be could do was 
O regard s. asa bar to his proceeding wi 
trinl of the suit.” "O0 Praco ting with the 
This decision was followed by the Patna 
and Lahore High Courts in Muhammad: 
(2) 19-O'L J 529; 23 Ind: Cas, 210; AI R 1914 


Cal. 207. ee. À 
(3) (1832) 1 Dowl 152. 


Afzal. v. Lachman- Singh -(4) and Nazir- 
Hussain v. Nathu '5). The point now under 
discussion came up for decision by the 
Madras High Court for the frst time in 
Robert Fischer v. Nagappa Mudaly (6). At 
that time the only authori'y that was appa: 
rently available was the casein Abdul Aziż 
Molla v. Ebrahim Molla (1). Though they. 
didnot dissent from that decision, White 
O. J. and Krishnaswami Ayyar, J., observed 
tbat where leave was granted to the plaintiff 
to bring a fresh suit on payment cf the de- 
fendant’s costs on cr before the specified 
date and he failed to.do so, he was precluded 
from bringing a second suit and if such ‘a 
suit was brought, it would be dismissed. In 
a subsequent case, Seshayya v. Subbayya 
(7), Pillips, J., reviewing the cases cited: 
above said : i * 
“These cases all assume that the permission. 
granted by the Court is not only permission to. 
ring a fresh suit but also permission to withdraw | 
the first suit, and that consequently until the condi- - 
tion is fulfilled: the first suit is pending. This 
seems to me to overlook the provisions of'O, XXII - 
r.l (i) which givesa plaintif power to withdraw 
his suit at any time without the permission of that 
Court. Consequently, I think that we must read the 
latter part of cl 2 (b) as referring not “to permis- 
sion to withdraw a suit as well as permission to 
institute a fresh suit, but merely as allowing the 
Court to give permission to institute a fresh suit in 
place of the one which has been withdrawn. In- 
asmuch asthe withdrawal of the suit does not 
require the permission of the Court, it must ‘be 
taken thatthe first suit is withdrawn when the order 
is passed and that the permission granted refers 


only to the filing of the subsequent suit on certain 
conditions.” 


The view thus taken by the Madras: High 
Court was followed by the Bombay ‘and 
Allahabad High Oourts.in Shidramapra 
Mutappa v. Mallappa Ramchandrappa (8) 
and Rackhhpal Singh v. Sheo Ratan Singh, 
118 Ind. Oas. 584 (y) In tke first case 
Patkar, J. said: l 


Reha 


(9) 118 Ind. Oas: 584;-A IR 1929 -AlL.69%; Ind. 
Ral. (1989) All. £88- - She Sa re 
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(2) that the plaintiff shall pay the costs before the 
institution of the second suit; and (3) that the 
pleintiff shall pay the costs without specifying the 
time of the payment. The present case falls under 
the second category asthe condition imposed by 
the permission allowing the bringing of the second 
suit after the withdrawal of the firat was to pay 
the costs before the institution of the second 
suit.” ts 

- In the same case Baker, J., said : 

‘ “Under O. XXITI, r. 1, cl. (1), the plaintiff has 
an absolute right to withdraw his suitif he likes, 
and the permission granted under O. XXIII, r. 1, 
el. (2), relates not to the withdrawal but to the 
right to bring a fresh suit. With respect, I am un- 
able to follow the reasoning in Shital Prosad v. 
Gaya Prasad (2). Ido not see how where permission 
is given to withdraw from the suit with liberty to 
bring a suit on condition of payment of costs, the 
former suit can beheld to be pending until the 
costs are paid. In my opinion, the permission re- 


lates not to the withdrawal but to the bringing of. 


the fresh suit, and with respect I agree with the 
view of the Madras High Oourt in Seshayya v. 
Subbayya (7), that the latter part of O. XXII, r. 1, 
ol. (2) b) must be read as referring not to permission 
to withdraw a suit as well as permisgion to institute 
a fresh sait, but merely as allowing the Court to 
give permission to institute a fresh suit in place of 
the one which has been withdrawn. Inasmuch as 
the withdrawal of the suit does not require the 
permission of the Court, it must be taken that the 
first suit is withdrawn when the order is passed and 
that the permission granted refers only to the filing 
of the subsequent suiton certain conditions. Inmy 
opinion, it would be inconvenient to consider a suit 
which has been withdrawn as still pending, and 
with respect, the reasoning in the Madras cases 
commends itself to me rather than the reasoning in 
the Calcutta case.” 


In the second case Boys, J., said : 

“ Once a plaintif who has applied for the with- 
drawal of his suit has accepted the terms imposed 
by the Court, -the case is withdrawn and is no 
longer pending and the plaintiff cannot institute a 
fresh suit without strictly complying with those 
terms.” 


_ With respect I am of opinion that the 
view taken by the Madras, Bombay and 
Allahabad High Courts is the correct view 
of the law. As pointed out by Baker, J., 
under r. 1, O. XXIII, a plaintiff can withe 
draw 8 suit as a matter of right without the 
permission of the Court ; but if he does it, he 
is then precluded from filing a fresh suit on 
the same cause of action. If he wants to 
Withdraw the suit and at the same time 
wants to file afresh suit on the same cause 
of action, he must resort to r. 2, Under 
the said rule he must ask for permission to 
Withdraw with liberty to filea fresh suit. 
The Court may grant the permission asked 
for on “such terms as it thinks fit.’ The 
terms may be of any kind, They might be 
as pointed out by Patkar, J.: 

":1) That the plaintiff shall pay the costs before a 
certain date specified in the order, or (2)that the 


pisintifi shall pay the costs before the institution 
of the second suit, or (3). that the plaintiff shall 


aw of 
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pay ‘the costs without specifying the time of the 
payment.” 

Jf the terms impcsed are as in illustrae 
tions (1) or 12), they then obviously refer 
not to the withdrawal of the suit but to the 
institution of a fresh suit. Once permission 
is granted io wiliudraw, the suit can no 
longer be regarded to be still existing, H 
in spite of the permission to withdraw being 
granted the suit were to be regarded as 
still pending, the position wculd be intcler- 
able. The plaintiff would be able to keep 
the case pending as long as he likes and 
use it to the annoyance and prejudice of 
the defendant, and the defendant. would be 
simply helpless. This, I do not think, could 
have been the intention of the Legislature 
in enacting r. 2, O. XXIII, The terms imo 
posed in illustrations (1 and (2) are some- 
what analogous to wkat cl. 10.0f our Letters 
Patent and cl. 12 of the Letters Patent 
of the Calcutta, Madras and Bombay High 
Gourts, say. Where a part of the cause of 
action arises within the local limits of the 
ordinary origical jurisdiction of any of the 
said High Courts, leave to institute a suit 
mus. first be obtained. Were leave is not 
first obtained and a suit is instituted, the 
suit is void. Leaveto sue is a condition 
precedent to jurisdiction: De Souza v. 
Coles (10). Where therefore leave to bring- 
a fresh suit on the same Cause of action as 
in the first-case is granted on payment 
of ccstson or before a specified date or 
before the institution of a fresh suit, 
payment must be made before the specified 
date or before the institution of a fresh 
suit. If no payment is made, the second 
suit is void ab initio. The payment of 
costs is a condition precedent to 
the instituticn of a fresh suit. Where no 
time is fixed fcr payment of costs then 
different ccnsiderations may arise. In the 
present case the order of Sharpe, J., dee 
finitely stated that the costs of the plain- 
tiff should be paid before the institution of 
the second suit and as no costs were paid 
before the institution, the present suit is, in 
my opinion, void. For these reasons I 
dismiss the suit. 

D. Suit dismissed. 

(103 MH O R 384. 
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SIND JUDICIAL COMMISSIONER'S 
' COURT 


First Appeal No. 31 of 193 
December 4, 1939 
Davis, J. O. ann Weston, J. 
PROVINCE or SIND— APPELLANT 


TETSUs 
HARKRISHINDAS GULABRAI— 

-— RESPONDENT 

Land Acquisition Act (I of 1894), ss. 23,4, 6, 
3—Part of property ceasing to exist between noti- 
fications under ss. 4 and 6—Value of that part, if 
can be considered when making award—"“ Land" 
includes buildings, trees and standing cropa. 

No interest in favour of Govt. arises from the 
notification under s.4, Land Acquisition Act. The 
identity of the property acquired is determined 
only by the notification under s. 6. If inthe period 
between the two notifications a part of the property 
has ceased to exist, whether by act of the owner 
or by accident, the value of that part has not to 
be taken into consideration when making the 
award. Se 

For the purposes of the Land Acquisition Act land 
includes buildings and also trees and standing crops. 
The definition is wider than that of immovable 
property under the T. P. Act. 


F. A. against the order of the Assistant 
Judge, Hyderabad. 

Mr, Partabrat D. Punwani, Advocate- 
General for the Appellant. 


Mr.-Khanchand Gopaldas, for the Respon- 


-dent, 

Weston, J-—This is an appeal under 
g. 54, Land Acquisition Act. The acquisi- 
tion was of two small plots of land bearing 
Nos. 1363 and 1364 of areas 173 and 100 
square feet respectively -in the Ohodkj 
Bazar, Hyderabad, and as the notification 
under s. 4 of the Act dated March 5, 1928, 
shows the purpose of the acquisition was 
the widening by the Hyderabad Municipa- 
lity of the bazar and adjoining Janes. The 
two plots which adjoin were owned by 
opponent in the present appeal. At the 
time of the notification under s, 4 each 
plot contained a shop, Above the, shop in 
No. 1364 was a room reached by- an oute 
side staircase, while above the shop in 
No. 1363 were outhouses forming appurten= 
ances to the room over the first shop. The 
declaration under s. 5-of the Act was publie 
shed on May 22, 1930, and some time in the 
year 1929 a fire took place in the premises, 
as aresult of which the shop in No, 1363 
with tbe outhouses cver it was wholly 
destroyed except for two girders of the 
roof, while the shop in No. 1361 and the 
room over it suffered only slight damage, 
except that the staircase was destroyed, 
After the fire opponent applied to the 
Municipality under the Municipal Act for 
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permission to reconstruct,- but this permise 
sion was refused evidently because of the 
impending acquisition. When making his 
award the Land Acquisition Officer came 
to the conclusion that the normal rent 
realized from the property before the fire 
was Re, 33 a month but he refused to 
value-the property on this basis. He con- 
sidered the fire to bə an act of God for 
which the Municipality could not be held 
responsible, and that opponent was entitled 
only to the market value of the bare land 
and to the value of the materials upon ite 
From a e-mparison of sales of neighbouring 
plote, he estimated the value of the land of 
the two plots at Rs. 11-8-0 per square foot, 
and he awarded compensation at this. 
rate. He made no estimate of the value 
of the materials. The amount of come. 
pensation. allowed by him was Rs, 3,140 
plus the statutory 15 per cent, or 
Rs. 3,611, i 
Opponent had claimed an amount of 
Rs. 12,500 as compensation and also loss of 
rent due tothe refusal of the Municipality 
to permit him to'reconstruct the buildings 
destroyed, and he claimed a reference to 
the District Court under s. 18, Land Acqui», 
sition Act. The Assistant Judge before 
whom the reference came held that under’ 
s. 23 of the Act, compensation was to be 
awarded on the market value of the land 
as it was on the date of the notification 
under s. 4, and that any loss accruing 
after this date was to be borne by the 
Municipality. He accepted the figure of 
rental value Re 33 per month given by 
the Land Acquisition Officer, and made a’ 
valuation on this basis and awarded a sum 
of Rs, 4,395 plus the statutory 15 per 
cent. ` ° 
The present appeal filed by the Advocate» 
General purports to be filed on behalf of the 
Land Acquisition Officer, and a preliminary 
point is taken by the learned Advocate 
for the opponent that the appeal is not in 
proper form, as under s. 79, Oivil P. Q., 
an appeal can be filed only on behalf of the 
Province of Sind. But, in our view, the 
title of the appeal is not more than a clerical 
mistake, for para. 1 of the memorandum 
of appeal shows that it is an appeal filed 
on behalf of the Local Govt. sanctioned 
by formal resolution; and we have allowed 
a formal amendment of the title of the 
memorandum . of ‘ appeal whereby ‘the 
Province of Sind” has been substituted for 
“the Land Acquisition Officer,” The figure. 
of Rs. 33 as. normal rent of the properties. 
before-- the fire, -and- the mode. of calculation. 
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adopted by the Assistant Judge have not 
been challenged before us, But it is claimed 
by the learned Advocate-General that 
Govt. or the Municipality is not bound to 
pay for the property destroyed between 
the dates of the notifications under ss. 4 
and’ 6, and this argument raises a question 
which, so far as we have been able to 
ascertain, has not been the subject of a 
reported decision by any of the High Courts 
in India, ` 

Land is defined in s. 3 of the Act as 
including benefits to arise from land, and 
things attached to the earth or permanently 
fastened to anything attached to the earth. 
For the purposes of the Act therefore land 
includes buildings and also trees and 
standing crops. Tne definition is wider 
than that of immovable property under the 
T, P. Act. The scheme of the Land 
Acquisition Act may be described briefly 
as follows: There is first a notification 
under s. 4, published in the Official 
Gazette and at places inthe locality, which 
announces that land in the locality is 
needed or is likely to be needed for a public 
purpose. Itis usual in this notification to 
particularize the land needed or likely to be 
needed, but more than a general description 
does not appear essential. Following this 
publication, it is lawful for any officer 
authorized in this behalf to enter upon any 
land in this locality, to investigate the 
adaptability of the land for the public 
purpose, and to survey and set out the 
boundaries of the land proposed to be 
taken. If necessary for these investigations 
standing crops and fences may be removed, 
but all damage caused must be paid for 
promptly. It is open to persons interested 
in land notified unders. 4 to raise objece 
tions to the proposed acquisition, and 
objections so raised must be considered 
by the Oollector and decided by the Local 

ovt. 

If Govt, decide to proceed with the 
acquisition a notification or declaration is 
published under s. 6 that particular land 
is required for the public purpose, and 
the Local Govt. is empowered to acquire 
only after publication of this declaration. 
The Oollector is then directed to take order 
for the acquisition, and, after causing the 
land to be marked out, if this has not 
already been done, the Collector issues 
public notice under s. 9 that claims to 
compensation may be madeto him. This 
notice must contain particulars of the land 
-equired, and must be served upon the 
-ecupants of the land if any and upon 
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all persons known or believed to be 
interested therein. Under s. 11 inquiry 
is made into any objections made to the 
measurement effected under s. 8, and the 
value of the land at the date of publication 
of the notification under s. 4, and an 
award is made declaring the true area of 
the land, the compensation which should 
be allowed and the persons entitled to 
receive it. Following the award under s, 11 
the Oollector may take possession, and 
upon his taking possession the land 
vests in Govt, free from all encumbrane:s. 

Sec'ions 23 and 24 lay down the l'nes 
upon which compensation is to be detere 
mined brth by the Collector undere. 1} 
and by the Court on reference being made. 
Section 23 requires that the following 
shall be taken int» consideration: (1) the 
market value of the land at the date of 
the notification under s. 4: (2) damage 
sustained by reason of the taking of any 
standing crop or trees at tte time of the 
Oollector’s taking possession; (3), (4) and 
(5) damage sustained at the time of the 
Collector's taking possession by reason of 
severance of the land taken from other land 
of the person interested, injury to other 
property or expense incurred by forced 
change of residence, ete; .6) bona fide 
damage resulting from diminution of profits 
of the land between the time of publication 
of the declaration under s, 6 and the time of 
the Collector's taking possession of the land. 

Section 24 provides that certain circume 
stances shall not be taken into considera 
tion. Of these it is only necessary to note: 
(4) any damage likely to be caused to the 
land acquired, after the date of the publica» 
tion of the declaration under s. 6, by or in 
consequence of the use to which it will be 
pat; and (7) any outlay or improvements 
on, or disposal of, the land acquired, come 
menced, made or effected without the 
sanction of the Oollector after the date 
of the publication of the notification under 
s. 4. It has been urged for the opponent 
that in accordance witn the Privy Council 
decision in Atmaram V. Collector of Nagpur 
(1) an owner of land is entitled to the 
value of the property at the time of exe 
propriation, and it is claimed that expro- 
priation therefore takes place at the time 
of the notification under s. 4. But 
the acquisiticn in this Nagpur cage 
[Atmaram v. Collector of Nagpur] (1) was 


(1) A IR 1929 PO 92; 114 Ind. Oas. 587; 25N L 
R 68; 330 WN 458; 29 LW 496; 6O WN 419: 49 
CO LJ 398; 57M LJ 81; 31 Bom. L R728; (1929) A 
L J 249 (P QO). - 
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made in the year 1919 and at that 
time the Act provided that compensation 
was to be assessed on the value at the 
time of the declaration under s.6 and not 
at the time of the notification under s, 4, 
We do not think this latter notification is 
analogous to the notice to treat given under 
the English Land Olauses Act, which is 
almost equivalent to a contract for sale: 
see Halsbury, Vol. 6, Edn. 2, at p. 84. Apart 
from the fact that in India an agreement 
for sale by itself creates no interest; we 
think it is clear from the sections of the 
Land Acquisition Act already set out, that 
no interest in favour of Govt. arises from 
the notification under s 4. The identity 
of the property acquired’ is determined 
only on the declaration under s. 6 being 
made. It is not necessary tbat the property 
acquired should include all-the property 
appearing in the notification under s. 4. 
Damage caused during the preliminary in- 
vestigation following this notification has 
to be paid for immediately and has nothing 
to do with the' award. Standing crops, trees 
and fences are land for the purposes of the 
Act, and if those existing at the time of the 
notification under s 4 were necessarily to 
be included in the award, an owner would 
‘receive double payment if they were re- 
moved or dsmaged in the preliminary inə 
vestigation, There is nothing in the Act 
which prevents the owner from removing 
crops after the notification under s. 4. 
Section 23 (6) shows that the owner is 
entitled to receive profits even up ‘to the 
date when the Collector takes possesion, 
and: he is entitled to compensation for any 
diminution in these profits only after the 
date of the declaration unders..6. In the 
present case if the owner had obtained 
the: permission of the Municipality and had 
restored the baildings'to their former con- 
ditiom before the declaration under e. 6, 
we are not able to understand how he could 
claim to recover his outlay from Govt. or 
the Municipality. 

” To take another example, if by flood an 
appreciable part of land notified under s. 4 
was swept away before the declaration 
under s. 6, but it was considered necessary 
to ‘proceed with the acquisition of the re- 
mainder, the description of the property in 
the two notifications might bein the same 
or similar terms. But Govt. would not be 
bound. by. any statement of area contained, 
in the first notification, and would have 
‘to pay only for such property as was 
declared to be required by the notification 
under 8, 6 We- think, therefore, that 
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although the date of the notification under 
s. | is the date at which values are to be 
considered, the identity cf the property is 
determined by the notification under s. 6. 
If in the period between the two notifica» 
iions a part of the property has ceased to 
exist, wLether by act of the owner or by 
accident, the value of that part has not-to 
be taken into consideration when making 
the award, In the present case the two 
notifications were identical in terms. Nei- 
ther contained mention of the constructions 
on the land. But the property described 
as Survey Nos. 1363 and 1364 was very 
different in the year 1930 from that pro- 
perty as it existed in 1928. In 1928 there 
were two shops, an upper room and oute 
houses. In 1930 there: were one shop and 
one upper room without a staircase. | 

On our conclusion that the proper com» 
pensation to be awarded is the value in 
1926 of the property existing in 1930, this 
compensation will be something between 
the valuation ofthe Land Acquisition Officer 
and that of the Assistant Judge. The 
diflerence between these is Rs, 1,255 only, 
which supports the statement of the Land 
Acquisition Officer made in his award that 
the main value of the property lies in the 
land. We thjnk it may be taken that 
roughly half the structures were destroyed. 
Although it was the larger shop which was 
burnt, on the first floor only outhouses and 
the staircase suffered, while the upper room 
remained, On this basis about Rs, 600 or half 
the difference of the two valuations would 
represent the value of the structure des- 
troyed. Mr. Khanchand for opponent has 
very fairly conceded that Rs. 600 is a 
reasonable estimate of the cost of renewals 
necessary to bring the property toits cons 
dition before the fire, and we think that 
this may be taken as correct. The total 
compensation -allowed by the Assistant 
Judge therefore must be reduced by Rs..600 
together with the statutory 15.per cent. on 
this amount, that is tosay, by Rs. 690 and 
we modify the order «f the learned Assis. 
tant Judge by reducing the amount allowed 
by this sum. As the appellant has only 
partly succeeded we make no order ag to 
costs. ne 


8. Order modified. 
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BOMBAY HIGH COURT 
Second Appeal No 465 of 1937 
October 9, 1939 
Divatia, J. 
BAI RATANGAVRI AND ofuzes— 
PLAINTIeFs-—~APPALLANTS 
VETSUS 
MANILAL MAHIPATRAM MEHTA— 
DgFENDANT—RESPONDENT 

Hasement—Light and air—Wall existing between 
two houses from beginning—Ancient apertures in 
at before.other house is built, if can ba closed~— 
Agreement to treat lower part of wail as joint—If 
would extinguish easement of light and air through 
widows in upper wall. - 

The party, who wants the whole wall to be treated 
a3 & joint wall, must eetablish that there was a 
party wall inthe beginning and that it had been 
subsequently raised by the other co-owner ot that 
there was an agreement to treat the whole wall as 
joint. If the wall exists from the beginning and 
there are ancient apertures in it before the. other 
house is built they cannot be blocked up unless 
there isan agreement to close them when the other 
house is raised, and. the -agreement to treat the 
lower part of the wall as joint would not have the 
effect of extinguishing the already acquired easement 
of light and air through the windowsinthe upper 
wall, 87 Ind. Cas. 977 (l) and 97 Ind. Oas. €91 (2), 
explained. 

8, A. against the.decision of the District 
Judge, Ahmedabad, in Appeal No. 190 of 


oe ee TE 


recital that the western wall of that, ‘house 
(the wall in dispute) wasa joint wall. only 
up to the roof. of-the house of Harilal, .who 
was the .defendant’s predecessor-in-title, 
and’ above the height of | the defendant's 
housé' it, bélongéd exclusively to the plain- 
tiffs house.. The defendant /purchased his 
house in 1908, and itis recited in his sale 
‘dééd'that:thée eastern’ wall, which is the 
same asthe western wall of the plaintiffs 
house,.was.joint up tothe roof of the house 
with the plaintifs’ house; but if is silent 
about ‘the ownership’ of the upper part of 
the wall. Itisiwnatetial to note that the 
two-apertures in the upper part of the wall 
in dispute were’ in «existence before 1908, 
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but there’ is no evidence of the particular 
time when they were put up.. It is also 
material to note that there is no evidence 
that the height of the wall in dispute was 


originally only tothe roof of the defen- 
dant’s house and that it was subsequently 


_ Taised by the plaintiffs or their predecessors, 


We have the fact that in 1889 when the 
plaintifis’ father purchased thig house, the 
whole of the western wall wasin existence 
as if-is to-day. 

The defendant intended to raise the 
height of his house and the plaintiffs Bpe 
prehended that they would be deprived of 


the light and air which they had enjoyed 


through the ‘two apertures in the upper 
part of their wall on account of the defene 
dant raising his house. They, therefore, 
brought the -present suit for the declaration 
and injunction as stated above. The defen- 
dant’s case was that the whole wall to tke 
west of the plaintiff's house was joint wall, 
and that the plaintiffs therefore could not 
acquire any easement of light and air 
through any apertures in that joint wall, 

Both the tower Oourts have dismissed the 
plaintifis’ suit relying on the decision of 
this Court in Imambhai v. Rahimbhai (1). 
The main ground on which the decision of 
the lower Appellate Court is based is that 
it was probable that the upper part of the 
wall was constructed by the plaintiffs’ 
father at his own expense and was also 
subsequently repaired by him, thatin the 
absence of any agreement between the 
owners of the two houses that a part only 
was to be treated as joint and the rest exclue 
sive, it must be taken on the principle of 
the decision in Imambhaiv. Rahimbhai (1) 
that the whole was a joint wall, because 
where-One of the two neighbouring owners 
raises a party wall, the other owner giving 
his consent or acquiescence, the raised 
portion of the wall assumes the same cha- 
racter ‘as the old party wall on which it 
stands, and that neither party has a right 
to commit a trespasson the party wall sò 
raised in height by opening windows in it, 

It iœ true that the decision in Zmambhai 
v. Rahimbhai (1), lays down the proposition 
that. where a joint wall is raised by one 
co-owner with the consent or acquiescence 
ofthe otherco-owner, the whole wall bee 
comes: joint. But I think that decision is to 
be applied where'it is proved that the joint 
wallhad been raised by one co-owner and 
that it had been raised with the consent 
or -acquiescence of the other co-owner. 
~(1)'27 -Boir L-R 503; 87 Inid: Oaa, 977; AIR 1925 
Bom. 373; 49 B 586. 
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“Where these two facts are not proved, I do 
not think that that decision would have 
any application. Itis conceivable that the 
whole wall might be in existence before the 
house of the other co-owner was built and 
when the latter began to build his house by 
the side of that wall, there might have 
‘been an agreement between the owners of 
the two houses to treat the lower part of the 
wallin so faras it extends to the roof of 
the new house as joint, so that both the co- 
owners might treat that part of the wall as 
a common wall and the remaining upper 
part of wall might be allowed to remain 
the exclusive property of the owner of the 
house of which itis a part. Such an agree- 
mentis possible in thickly populated cities 
where party walls are very common, The 
ground of the decision in Imambhaz v. 
Rahimbhai (1), is that the wall must have 
been raised with the consent or acequies- 
cence of the other co-owner. But there is no 
question of the consent or acquiescence of 
the other co-owner where there is no raising 
of the wall at all, and therefore the legal 
inference of the whole wall becoming joint 
would not arise in a. case where there is no 
raising of a party wall but a part of the 
wall ig to be treated as joint by agreement, 
The lower Court has recognized the possibi- 
lity of such an agreement because it says: 
‘sNor is there evidence of any agreement 
between the two owners relating to any 
part of the wall.” The fact that the defen- 
dant's sale deed is silent about the owner- 
ship of the upper part of the wall although 
it does recite that the lower part was joint 
is more consistent with an agreement to 
treat the lower part only as joint than to 
treat the whole wall as joint, The party, 
who wants, the whole wall to be treated as 
a joint wall, must establish that there was 
a party wall in the beginning and that it 
had been subsequently raised by the other 
co-owner‘or that there was an agreement to 
treat the whole wall as joint. If the wail 
exists from the beginning and there are 
ancient apertures in it before the other 
house is built they cannot be blocked up 
unless there is an agreement to close them 
when the other house is raised, and the 
agreement to treat the lower part of the 
wall as joint would not have the effect of 
extinguishing the already acquired ease- 
ment of light and air through the windows 
in the upper wall. The decisi-nin Raju- 
bhai v, Lalbhai (2), that easement of light 
and air through windows opened in a joint 
(2} 28 Bom. LR 1000; 97 Ind, Oas..691; A I R 1926 
Bom, 545, + 
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wall cannot be acquired by prescription 
would not therefore apply to the present 
case where the upper wall is not proved to 
be joint. 

I think therefore. that the decree of the 
lower Appellate Court shculd be reversed 
and the appeal allowed with costs through- 
out. The plaintiffs are entitled to the de- 
claration and injunction as prayed for in 
respect of the easement of light and air. - 


as, Appeal allowed. 


Arta madia 


CALCUTTA HIGH COURT 
Appeal No. 818 of 1938 


July 6, 1939 
B. K. MUKHERBJEA AND ROXBURGH, JJ. 


JAIKARANDAS AGARWALLA AND 
ANOTHER — DEFEN DANTS—APPELLANTS | 


VETSUS 


PROTAPSING AGARWALLA— PLAINTI 


AND ANOTHER— RESPONDENTS T 

Evidence Act (I of 1872), a8. 68, 71—65. 71 is excep- 
tion to rule ins. 68—“Hzecution,’” in both sections, 
meaning of—Mortgage deed—Attesting witness turning 
hostile—Morigagee can give evidence to prove attesta- 
tion by others. 

Section 71, Evi. Act, is one of the exceptions to the 
rule relating to proof of documents, required by law 
to be attested, which is laid down in s. 68, Evi. Act, 
The Rule in s. 68 is stringent rule and it cannot be 
relaxed except under circumstances provided for in 
the Act itself. One of such exceptional circumstances 
is to be found ins. 7], . pe 

The same meaning must be given to the word 
‘execution’ in s. 71 as in s, 68, Evi. Act. In the case 
of a document which is not valid without attestation 
execution not only means signing by the executant 
but it means and includes attestation as well which is 
the last ofthe series of acts necessary to give com- 
pleteness and formal validity to the deed. Hence it 
would be necessary to call ar attesting witness 
under s. 68 not merely to prove the signature of the 
executant but to. prove attestation.2s well and if such 
witness turns hostile or refuses to prove execution or 
attestation other witnesses may be called for the same 
purpose. 70 Ind. Cas. 532 (1) and Hart Nath Ghose 
v. Nepal Chandra Rai (2), relied. on. l 

A mortgages being grantes of the instrument can- 
not witness the execution of the document madeto 
himself nor can he take its acknowledgment, but when 
the attesting witnesses turns hostile he is certainly 
competent to give evidence not as an attesting wite 
ness but as a witness to prove attestation by others. 
The Legislature, has not left the fate of attested 
documents completely at the mercy of the attesting 
witnesses. The plaintifi's duty is at an end as soon 
as he calls one of the attesting witnesses under the 
provisions of g, 68, Evi. Act. Ifthe witnesses turn 
hostile the plaintiff is not helpleas and he is entitled 
to adduce other evidence as laid down ins, 71. This 
other evidence, would include his own evidence as 
well. 7 Ind. Oas. 735 (5), relied on. Seal v. Claridge 
(3) and 5 Ind. Cas. 538 (4), distinguished, e Es 
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A. from the appellate decree of the 


District Judge, Jalpaiguri, dated Feb- 
ruary 10, 1938. 
Messrs. Bireswar Bagchi and Bijali 


Bhusan Sanyal, for the Appellants. 
Messrs. Gunada Charan Sen and Amiya 
Prosad Maitra, for the Respondents. 


B. K. Mukherjea, J —This is an appeal 
on behalf of defendants Nos. 2 and 3 and 
it arises out ofa suit commenced by the 
plaintiff for enforcement of a mortgage 
bond. The facts lie within a short com- 
pass and are, for the most part, undis- 
puted, The defendant No. 1 executed a 
mortgage bond in favour of the plaintiff 
on January 15, 1939 to secure a loan of 
Rs. 2,500, Shortly after this defendants 
Nos. 2 and 3 obtained a money decree 
against defendant No,,1 for a sum of about 
Rs. 1,299 in the Oourt of the Munsif at 
Jalpaiguri. The date of the decree is 
February 7, 1935. The decree was executed 
in money execution Oase No, 58 of 1935 
and the properties included in the morte 
gage bond were attached on February 22, 
1935. The plaintiff mortgages preferred a 
Claim but it was dismissed for default as 
he did not appear at the date of hearing. 
In the result the attached properties were 
sold and they were. purchased by defend- 
ants Nos. 2 and 3 for a sum of about 
Rs. 300 only. The plaintiff has now in- 
stituted the present suit and has prayed 
for sale of the mortgaged property and 
also for setting aside the order of dismissal 
for default passed in the claim proceeding. 
The suit was contested by defendants 
Nos. 2 and 3 only and their contentions 


‘substantially were of a three-fold character, 


In the first place, it was contended that 
the mortgage bond was not executed 
and attested according to law. In the 
second place, it was pleaded that the bond 
was a collusive and a benamé affair and 


-that it was executed in order to defraud 


the creditors of defendant No. 1 and was 
not supported by any consideration. The 
third ground raised was that the mortgag- 
ed property was a cc-parcenary property 
belonging to a Mitakshara family of which 
defendant No. 1 was only one of the mem- 
It was said that he had no authority 
to mortgage it and the transfer was totally 


void inlaw. All these defences were over-. 


ruled by the trial Court which gave the 
plaintiff a decree. On appeal by defend- 


ants Nos. 2 and 3 the lower Appellate. 


Court reduced the amount of interest from 
18 per cent. to 10 per cent. per annum but 
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on all other points affirmed the decision of 
the trial Judge. It is against this decision 
of the District Judge of Jalpaiguri that the 
present second appeal has been preferred. 

Mir. Bagchi who appears for the appel- 
Jants has. argued before us in the first 
place that no mortgage decree could be 
given to the plaintiff inasmuch as the mort- 
gage bond failed for want of proof of 
attestation. It appears that there were 
two witnesses to the mortgage bond both of 
whom were examined by the plaintiff. The 
attesting witnesses however turned hostile 
and although they admitted their signa- 
tures on the bond, they denied having 
seen the executant signing the deed or 
obtaining any acknowledgment from him. 
The Courts below were of the opinion that 
these witnesses were gained over by the 
present appellants and relying on the 
evidence of the plaintiff on the point of 
execution and attestation they decreed the 
plaint.ff's suit. Mr. Bagchi argues that 
under s, 71, Evi. Act, when the attesting 
witnesses denied the execution of tbe 
document, attestation could not be proved 
by any other evidence and he has further 
argued -in this connection that, at any 
rate, the plaintiff himself was an incompec 
tent witness to speak to attestation, 

As regards the first branch of the appel- 
lant’s contention it may be pointed out 
that 8, 71 is one of the exceptions to the rule 
relating to proof of documents, required 
by law to be attested, which is laid down 
in s. 68, Evi, Act. That section requires 


that execution of a document compulsorily 


attestable must be proved at least by 
one attesting witness if he is alive and 


subject to the processes of the Court. 


This is a stringent rule and whether it is 
based on the ground that the attestor’s 
testimony is the most desirable and truste 


worthy evidence, or that he being the 


witness: agreed upon between the parties 
cannot be dispensed with, there is no 
doubt that the rule is mandatory and it 


-cannot be relaxed except under circum- 


stances provided for in the Act itself. 
One of such exceptional circumstances is 
to be found ins. 71, Evi. Act, which lays 
down that if the attesting witness who is 
called, denies execution or refuses to prove 


the document or turns hostile the execution 
“may be proved by other evidence. 


Mr. 
Bagchi contends that under this section 


other evidence may be let in only to proye 


execution but not to prové attestation. 
This contention, in my opinion, is .mani- 
festly untenable. The same meaning must 


#20 
‘be given to the word ‘execution’ in s. 71 
as in s. 68, Evi, Act. It has been held in 
several cases that in the case of a docu- 
ment which is not valid without attestation 
execution not only means signing by the 
executant but it means and ‘includes attes- 
tation as well which is the last of the 
series of acts necessary to give completes 
ness and formal validity to the deed. 
Arjun Chandra v. Kailas Chandra (1) and 
Hari Nath Ghose v. Nepal Chandra Rat 
(2). In this view it would be necessary to 
call an attesting witness under s. 68 not 
merély to prove the signature of the 
executant but tə prove attestation as well 
and if such witness turns hostile or 
refuses to prove execution or attesta- 
tion other witnesses may be called for 
the same purpose. If, on the other hand, 
we accept the view of Mr. Bagchi that exe- 
cution does not include attestation the 
result, in my opinion, would be exactly the 
same. In that case s. 68 would not make it 
compulsory on the plaintiff to examine any 
attesting witness at all for the purpose of 
proving attestation and there would be no 
necessity to invoke s,71in case the atteste 
ing witness proves hostile. The first 
braach of Mr. Bagchi’s contention therefore 
must fail. 

In support of the other branch of con- 
tention Mr. Bagchi has relied upon certain 
decisions of this Court as well as cf Englieh 
Courts, namely Seal v, Claridge (3), Sarur 
Jigar Begum v. Barada Kanta (4) and 
Peart Mohan Maiti v. Sreenath Chandra 
Maiti (5). The proposition of law which 
has been enunciated ‘in these cases cannot, 
in my opinion, be disputed but I-think it 
does not support the present contention of 
Mr. Bagchi, It was laid down by Lord 
Selborne in Seal v. Claridge (3), referred 
to above, that : o 

“A person who is a party to the deed cannot be 
regarded as an attesting witness on the ground that 
if the person for whose benefit the instrument is 
executed is allowed to be an attesting witness, the 
very object. of attestation namely the prevention 
of fraudulent malpractice, may be completely 
. defeated.” - a ie 
. Following this-principle it has been held 
in Sarur Jigar Begum v. Barada Kanta (4), 
that. when a.document or a bond is executed 
by two persons in the presence of each 
it. could. not-be said that each, executant 

(1) 36 G L J 373; 70 Ind. Cae. 532; AI R 1923 Oal. 
149:270 W N 263, 

(2) 410 W N 306; I L R (1937) 1 Cal. 507. 
ooh (1881)7Q B D 516; 50 LJ Q B 316; 44 L T501; 


R 598, , 
~ (4 31.0 526; 5 Ind. Oas. 539; 14 O W N 974; N OL 
- (5) E4 O WN 1046; 7 Ind, ag, 735. 
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was an attesting: witness in respect of the 
signature of the other. In Peari Mohan 
Maiti v. Sreenath Chandra Maiti (5); the 
document which was a mortgage bond, 
was attested by four persons none of whom 
was called as a witness and execution was 
sought to be proved by the evidence of 
defendant No, 2 alone who was one of 
the mortgagors and was. also a scribe of. 
the document, It was rightly held by this 
Court that defendant No. 2 could not under 
the law be brought within the category of 
an attesting witness even though he might 
have been present at the execution of the ` 
bond. Nor was his evidence the evidence 
of an attesting witness. It was pertinently 
pointed out by the learned: Judge who 
decided that case that it was the duty of 
the plaintiff to examine at least one-ofthe 
attesting witnesses under s. 63, Evi. 
But if no such attesting witness was 
available it was then and then-only that 
the evidence of defendant No. 2 could be 
received in proof of the execution and 
attestation of the bond. In my opinion, 


‘the same principle applies in its entirety 


to the facts and circumstances of the pree 
sent case. The plaintiff was not certainly 
an attesting witness in the proper sense 
of the word and he was not competent to 
attest the deed, Being, grantee of the 
instrument he could not, I think, witness 
the execution of the document made to him- 


self nor could he take its acknowledgment, 


but the attesting witnesses having turned 
hostile he was certainly competent to give 


evidence not aé an attesting witness but 


as a witness to prove attestation by others, 
The Legislature, it seems, has not left the 


‘fate of attested -documents completely at 


the mercy of the attesting witnesses. The 


‘plaintiff's duty isat an end as soon as he 


Calls one of the attesting witnesses undér 
the provisions of s. 68, Evi. Act. If the 
witnesses turn Hostile the plaintiff is not 
helpless and he is entitled to adduce other 


evidence as laid down in s. 71. ‘This ‘other 


evidence, in my opinion, would include 
his own evidence as well. This branch of 
Mr. Bagchi’s contention therefore must: also 
be overruled. I agree with the Gotirts 
below in holding that the: plaintiff's evi- 
dence does establish that the document was 
executed and attested. 

~- The second point that was raised by 
Mr. Bagchi is to the effect that the Cotirt 
of appeal below ‘did not properly consider 
the case which the appellants wanted: to 
make under 8. 53, T. P. Act, I do not think 
there'ig any -substance in this contention, 
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It is true that it was stated generally in 
the written statement that the mortgage 
was a benami affair the object of which was 
to defraud the creditors of defendant No. 1 
but defendants Nos,z and3 did not cer- 
tainly attempt to make any case under 
8.03, T. P. Act, and it is very doubtful 
whether they were competent in law to 
make any such case in this form. The 
point was not set out specifically in the 
pleadings nor made the subject-matter of 
an issue and the question was nut raised 
In either of the Courts below. In these cir- 
cumstances this contention must also fail. 
The third ground put forward by 
Mr. Bagchi relates to the question as to 
whether the property mortgaged belonged 
to defendant No, 1 or it was a co-parcenary 
‘property belonging to a Mitakshara family 
of which defendant No. 1 was only a 
member. This-contention, in. my opinion, 
has been concluded by the findings of fact 
concurrently arrived at by both the Courts 
below that the other co-parcener whose 
claims were set up passed out of the family 
by adoption and the property did belong 
exclusively to defendant No. L.. 

The last ground of the appellants relates 
to the rate of interest. The stipulation-in 
the bond undoubtedly was for interest at 
the rate of 18 per cent. compound per 
annum, The lower Appellate Gourt.in 
exercise of its powers under the Ben. 
‘Money-lenders Act reduced it to 10 per cent, 
compound. We think that having regard 
‘to the circumstances of this’ case it will 
meet the ends of justice if we allow. the 
Plaintiff morigagee interest at the rate of 
8 per cent. simple-up to the date of the 


preliminary decree and then at the rate of” 


6 per.cent.. simple from that date up to the 


date of the expiry of the period of grace: 


and also for the subsequent period tiil 
- the mortgage money is realized. Subject 
to the moditication as’ regards interest as 
- Mentioned above the appeal .is dismissed 
. with costs. Se l 
Roxburgh, J.—I agree. . - 
8. Appeal dismissed, 


_ PATNA HIGH COURT 
-Criminal Revision Application -No. 436 
of 1939 
September 21, 1939 
AGARWALA; J. os 
SHEODENI PATTAK—PETITIONER 
versus 
-BUDHESH WAR DUBEY—Opposrrg Parry 
Penai Cade (Act XLV of 1860), s. 499-—-Defama- 
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tion—Possibility that accused might have some 


defn, 4 ground for dismissal, 

A complaint under’s. 499, I. P, O., which is made 
on oath cannot be dismissed on the ground that 
there is a possibility that the accused ` might have 
some defence to the complaint, iftrue, The Magis- 
trate should direct his attention to ascertain whe- 
ther there is any reason for disbelieving the com- 


plaint. 


Or. R. App. against an order of the Ses 
sions Judge, Arrah, dated June 10, 1939. 


Mr. A. B. N. Sinha, for the Petitioner, 


Messrs. Raj Kishore Prasad and S, R. 
_Ghosal, for the Opposite Party. 


' Order.—This is an application against 
.an order of the Sessions Judge of Snaha- 
‘bad -declining to interfere with an order.of 
the Sub-Divisional Magistrate of Buxar rac 
fusing to prosecute one Budheshwar Dubey 
ona charge of defamation. It appaars that 
prior tothe present proceedings there was 
`a report by the‘Police with regard to allega- 
tions made‘by Budheshwar Dubey against 
the preseat complainant. .The ‘Magistrate 
then observed that -Budheshwar’s allega» 
-tions appeared to be in the'natare of blacke 
mail but that ‘he would not take criminal 


. proceedings but merely issue a warning to 


-Budheshwar not to commit the offence 
‘again. ‘Phe complainant's allegation-is that 


` Budheshwar had persistedin repeating the 


defamatory allegations of which he come 
plained and should therefore be prosecuted. 
-Among ‘other reasons for not prosecuting 
“‘Budteshwat the Magistrate has stated that 
‘it is possiblethat Budheshwar will be jable 
to shelter-himself ‘behind two. of the -explae 
nations to 5.499, I, P:O. -Whether ‘he will 
bg successful in thatis ‘immaterial. “In'the 
présent Case ail that the Magistrate ‘should 
-have directed -his ` attention . to. was to 
ascertain whether there was any reagon 
for disbelieving the complaint which was 
made on oath and not -whether -there- was 
some possibility that the petitioner might 
‘have. some defence to the complaint if-true, 


_ -I willtherefore set aside the order of the 


Sub-Divisional -Magistrate dismissing: the 
complaint and- direct him to summon the 
accused person and ‘to proceed-with the 
trial. = a a : 


Ds Order set aside, 


i 
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: CALCUTTA HIGH COURT 
Reference No. 1 of 1938 
.- ` , July 21,1938 
DERBYSHIRE, O. J, AND CosTELLo, J, 
In re CHOUTHMAL GOLAPCHAND— 
Income Tax Act (XI of 1922), 8. 24 (1)—Firm of 

-partners dealing in shares holding opening stock of 
shares valued at certain amount, at beginning of 
accounting year—Stocks and shares always valued 
at cost—firm dissolved at end of accounting year 
and shares allotted to partners at market value on 
date of ‘disaolution-~Difference between opening 
stock valuation at cost and valuation at market rate 
on dissolution of firm held could not be claimed as 
loss. 
~ A business firm which is liable to be assessed to 
income-tax is under an obligation to maintain a 
system of accounts with regularity and it is not 
permitted to change the system except upon a pro- 
per application being made tothe income-tax autho- 
Tities in that behalf. Soalso every tax year is a 
self-contained period and the profits earned or the 
loss sustained either before that year or after that 
year are not stall relevant forthe purpose of an 
assessment relating toa particular year, 137 Ind. 
Oas, 772 (2), relied on. 

_ The assessees a firm of partners were doing busi- 
ness in shares and held at the beginning of the 
accounting year an opening stock of shares valued 
at certain cost. Their stock of shares had always 
been valued at cost. During the year there had 
-been no transaction in shares. Atthe end of the 


. accounting year their partnership was dissolved and 


_ ishares were allotted tothe partners at the valua- 


tion‘ based onthe market value of the shares on 
the date of the allotment. The assessees inthe year 
of assessment claimed to deduct the difference bet- 
ween the opening stock valuation at cost and the 
valuation at market rate on the date of allotment of 


--ghares to the partners, as loss: 


am 


Held, that the assessees were not entitled to do 
so because, as the stock was at all previous times 
valued at cost price and was brought into the 
balance sheet at the beginning of the year at its 


‘ cost price, then, when it was taken out of the assets 


* 


` 


. of the company, it also should be valued in the 
game way at the cost price, The system of valuation 


"which the assessees contended for had the effect of 


bringing into the accounts ofthe year a loss in 
respect of this etock which had not occurred during 
ae Apes Inre Tata Industrial Bank Ltd. (4), re- 
ferred to. 


. Facts.—The assessment in question is 
_ for the year 1936-37 and was made on the 


income of the accounting year 1922 
Ram Navami which ended on March 30, 
1936. During the accounting year the 
assessees, Messrs. Ohouthmal Golapchand, 
were & firm of four partners with equal 
shares constituted under a partnership 
deed, dated May 1, 1935. By a deed of 
agreement, dated January 8, 1936 the 
partners agreed to dissolve the firm on 
and from March 30, 1936, (Chait Sudi 8, 
1993) “and in the meantime to partition 
assets of the partnership in so far as 
they sre collected in equal shares and 
complete the partition.” ‘A copy of this 
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agreement is attached as annexure A: 
(It is dated January 8, 1935 but this is 
admitted to be a mistake for January 8, 
1936.) The partition was completed on 
March 29, 1936. _ 

For the 1936-37 assessment, the asses- 
sees, who had business in piece-goods, 
jute, money-lending, silver and shares and 
had also income from interest on securi- 
ties and dividends returned against the 


head “business, trade, etc,” loss of 
Rs, 16,285-6-3, and against the head 
dividends from companies, income of 


Rs. 1,389-12-0 thus returning a total loss 
of Rs. 14,895-10-3, The loss shown against 
the head “business included an alleged 
loss of Rs. -38,365 in the share account, 
The facts regarding this share account 
are that the assessees were doing business 
in shares and held at the beginning of 
the accounting year an opening stock of 
shares valued at cost Rs. 85,331. Their 
stock of shares had always been valued 
at cost.. During the year there had been 
no transaction in shares. On March 9, 
1936, in the course of the partition above- 
mentioned the shares were allotted to the 
four partners at a Valuation agreed upon 
by the partners. The allotment- was as 
follows: (Small amounts of cash were paid 
to make up the differences in the allote 





ment): 
Rs, 
Raughlal Sohanilal .. 13,415 
Sujanmull Punamchand ... 12,904 
Hazarimull Sumermull wee 12,964 
Melapchand Jatanlal .. 12,683 
Total Rs, .. 51,966 


Kkupees 33,365 which was the difference 
between this figure and the opening 
stock valuation, Rs. 82,331, was claimed 
aS a loss in the assessment. The Incomes. 


tax Officer refused the claim on the ground 


that if there. were any loss it was a 
Capital loss in distribution of assets. A 


- Copy of the assessment order is attached 


as annexure B. .The status of the assessees 
for assessment purposes was also in ques 
tion. Hitherto théy had been assessed as 
a registered firm (8. 26-A, Income Tax Act), 
and they applied orally for renewal of the ree — 
gisiration for this assessment, The Income- 
tax Officer when making the assessment on 
December 9, 1936 refused to renew the regis- 
tration on the ground that the partnership 
constituted by the deed of May 1, 1933 
had been dissolved and no fresh deed had 
been executed, He made the assessment 
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on an unregistered firm. On appeal the 
Assistant Oummissioner upheld both the 
disallowance of the claim for loss in shares 
and the rejection of the application for 
renewal of registration. Uopies of these 
appellate orders are attached as annexures 
C-l and O-2. Being dissatistied with 
these orders the assessees have asked me 
to refer two questions (attached as annexure 
‘D’) to the High Oourt. I refer the follows 
ing questions: (a) whether on the facts of 
this case the assessees were entitled to 
claim a loss in shares by valuing the 
shares at their market price on the date 
on which they were divided up amongst 
the partners? ib) whetner the Income-tax 
Officer was justified in refusing to renew 
the registration of the firm? 


‘With regard to the first question, the 
transaction was merely a distribution of 
assets and not & transaction in the course 
of business from which a revenue protit 
or loss could result. And the figure of 
loss arrived at is purely fictitious and 
arises from ~a change in the assessees’, 
method of accounting waoich they are not 
entitled to make. No lose was ia fact ina» 
Curred on these shares and according to 
the assessees’ method of accounting there 
could be no loss until the shares were sold. 
The division of the snares amongst tne 
partners was cettainly not a sale. In my 
Opinion therefore tne rst question snouid 
be answered in the negative. . With regard 
to the question of registration, Income-tax 
T. 6 requires an application for renewal of 
registration to be accompanied vy a cər- 
titicate that the consiitution of the tirm as 
specitied in the instrument of partuersbip 
remains unaltered. No such certiticate 
was filed im tais case nor could it have 
been since the firm was dissolved at the 
time of the oral application for registra- 
tion. And the Idcome-tax Officer could 
not renew the registration of a nrm whica 
had ceased to exist. In my oninion, there- 
fore, tue second question should be ans- 
| wered in the affirmative. I append to tas 
Statement of case copies of the following In 
addition to those already referred tain the 
body of the statement: (1) Grounds of 
appeal in respect of the assessment—- 
Annexure E. (2) Ground oi appeal in 
respect of the question of registratioa— 
Annexure 'F’, (3) Application under s. 66 
(2) im respect of the assessment—Annuxure 
‘GQ’, (4) Applicaion under s. 69 (2) in 
Tespect of the question of registration— 
Annexure ‘H', 
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Mr. Bose, for the Assessees, 


Mr. R. B. Pal, for the Commissioner, 


Derbyshire, C. J, — The facts in this 
Case.are set out in the case and in annexure 
A, dated January -8, 1936. The first 
question is whether on the facts of this 
case the assessees were entitled to claim a 
loss on shares by valuing the shares at- 
their market price on the date on which 
they were divided up amongst the partners? 
It has been contended by the assessees 
that these shares were sold by the part 
nership to the outgoing partners, and not 
partitioned as the case states. The case, 
in my opinion, is in accordance with the 
facts and is conclusive on that point, The 
shares in question were acquired somes 
time previous to the beginning of the 
accounting year—we are not told how long 
previous. It is common ground that they 
were acquired at a price higher than the 
price ruling on March 8, or March 30, 1936, 
They had been showa in the books 
of the partnership and carried forward 
from- year to year at the cost price. The 
agsessees say that there was properly a 
logs on the disposal of those shares and 
that that loss was the difference between the 
cost price and the price at which they 
were taken over which is alleged to be 
the market price on March 8, 1936. Tae 
assessees say that that loss they are ene- 
titled to set off against gains on other 
parts of the business during the accounting’ 
ear. 

g We are not told what the market value 
of these shares was at the beginning ‘of 
the accounting year in question. It is only 
the loss during the year that can be sot 
off against other gains during the year. 
We do not know what loss, if any, occurred 
on these shares during the accounting 
year in question. It was pointed out by 
Lord Buckmaster in Commissioner of Ine 
come-tax, Bombay Presidency v. Allahabad 
New Cotton Mills Co. Ltd. (1) at p. 23 
where the question of the Valuation of 
stocks in relation to the ascertainment of 
the profits of a business for a particular 


year was discussed that . 
“Section 13, Income Tax Act, 1922, says : ‘income, 
profits and gains shall be computed forthe pur- 
poses of ss. 10,11 and 12 in accordance with the 
method of .accounting regalarly employed by the 
Begessec. * ; ; 

57 I A 21, (23y; 121 Ind, Oas. 543; A I R 1930 P 

se ti B 213; fad Rul. (1930) P O 79; (1930) A L 
76; 31 Li W 297; 380 WN 292; 32 Bom, L R 358; 

510 13 128,;s8ML J 204; (1830) M WN 3 
(P QO). 
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` He also Says : 
“The method of introducing stock into each side 
of a profit: and loss account for the purpose of de- 
termining the annual profits is a method well under- 
stood in commercial circles and does ‘not heces- 
sarily depend upon exact trade valuations being 
given to éach article of stock that isso introduced. 
The one thing that is essential is that there should 
be a definite method of valuation adopted which 
should be carried through from year to year, 80 
that‘in‘case of any deviation from strict market 
values in the entry of the stock atthe close of one 
year it will be rectified by the accounts in the next 
year.” 


Tn my opinion, as this Stock was at all 
prévious times Valued. at cost price and was 
brought into the balance sheet at the 
beginning, of the year at its cdst price, 
then, ‘when. ‘it was taken out ‘of the assets of 
the coltipany, ‘it also should be valued in 
the’ same way at the cost price. ` ‘The system 
of valuation. which the assessees contend for 
would; if appears to. me, have the effect of 
bringing into ‘the accounts of the year & 
logs ‘in respect of this stock which had not 
occurred during the year. For these reasons 
I am of tke opinion, that Question (2) should 
be “answered ip the negative. | As to Ques» 
tion (b) “the partnership in question had 
come to dn end on March 30, 1936, by 
Virtue of the deed of dissolution. ` The déed 
providés ‘that the ‘partnership agreement 
shall cease on that date und “shall not 
continug “for i Biy réason whatsoever.” There» 

fore, on ‘Decémber 9, ‘1936, when the 
l Tnconié- tax t Officer réfused. to renew regis- 
tration Of, the firm,.. “the ‘firm “no longer 
existéd in any way and could not ‘be deémed 
to use the words ofthe deed, to "ccntinúe 
for ‘any Teason “whatscever”: ‘that’ includes 

continuation for “‘purposés of registration 
under the Income Tax Act. In i my opinion, 
Question” (b) must be ariswered i in the affir- 
mative. ‘The Oommiasionér is entitled to 
the taxed costs of this Oourt including the 
feés Of two Advocates: 


„Costello, J.—The -assessment with which 
we-are -concerned was made on December 
9,1936 ihe.year of assessment being 1936-37 
that is to say it was made in respect of the 
period ‘from March 381, 1935, to March i0, 
1936, which is the Ram Navami year of the 
firm. The assessees are described as an 
unregistered firm-and there were four parte 
ners each of them haviiig one-fourth share 
in the firm. The assessment.. was made 
under s. 23 (3) read with s. 25 (3), The 
assessees had submitted a return in reg- 
ponse to notices under s. 23 (2; and-s. 22 (4), 
In that return in reepect of their share busi- 
ness or as it was called in the .assegs- 
ment “shares account" they have claimed 
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a be allowed to deduct a loss of 

. 33,305 said to have been incurred in 
es of the sale of certain shares which 
constituted part of their shock-in-trade. It 
has been argtted before us that the matter 
as to be determined with reference to 
s.24 (1), Income Tax Act, which says: 

“ Where any asseesee sustains a loss of profits or 
gains in any year under any of the heads mention- 
ed ins. 6, he shall be entitled to have the amount 
of loss act off against his income, profits or gains 
under any other head in that year.’ 

The contention put forward on behalf of 
the assessees was that the shares in ques- 
tion had originally ‘cost Rs. 85,331 and. 
that was the figure which had appeared in 
their accounts: apparently on more ‘than 
one occasion, and certainly at-the opening 
of the accounting year—the tax year 1992. 
It was then said that upon the dissolution 
or rather, in contemplation of a dissolution 
of the partnership as provided for in an 
agreement dated January 8, 1936, these 
Shares -were -disposed of (for the moment 
I use -a neutral word) and had produced 
the sum of Rs. 51,966 showing the differ- 
ence between -that sum -and the cost price 
—a sum of ‘Rs, 33,365 which I have mens 
tioned, The case as originally put forward 
by the assessees is to -be found set forth in 
the decision—ihe appellate order and 
ground of decision as itis called- of the 
Assistant Commissioner given on February 
12,1957, in-which he said : 

“ The learned Pleader has tried to -argue that 
there was an.actual sale ofthe ghares as . between 
the partners. I am afraid that I cannot accept this 
contention, for, ‘as a matter of fact the books show 
thatthe partners’ accounts ‘were debited with the 
value of the shares allocated to each of them and 
that there was a payment of small amount-of ready 
cash to Make up the small difference which arose from 
the distribution of the ghares.” 

The learned Assistant Oommissioner fur 
tner said : 

“The reason forthe Income-tax Officer not allow- 
ing the loss on shares, I find, was due to the fact 
that he found that there were no actual sales of 
shares in the year of account, and that the business 
having been discontinued, the assets were distri- 
butéd among the partners who received an alloca- 
tion of shares which were Priced _ -at the ruling 
market rate,’ . - 

Apparently, the assessees éndeayoured to 
induce, the Commissioner of Income-tax to 
put a question of: law before this Court in 
a form which would suggest that there had 
actually been asale of the shares ın ques- 
tion, because we find that the question of 
law dated april 26, 1937, as formulated by 


the assessees was as follows : : 

“Where the partners of an assessee firm having 
share business agreed on January 8, 1936, to dis- 
solve the firm on March 30, 1936, and in the mean- 
time realize the assets thereof and divide the pro- 
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ceeds amcngst themselves and where for that pur- 
pose the stock of shares was sold by the firm at 
market rate resulting ina loss of Rs, 32,365 as the 
market rate was much lower than the cost price, 
whether in assessing the firm the Income tax Officer 
1s competent inlaw to disallowsuch loss as capital 
loss only arising out of alleged allocation of shares 
as stranger buyers having not been obtained on 
suitable terms for depressed market the shares were 
sold to the four new firms of thefamilies of the 


a started after the said date January 8, 


This seems to indicate to my mind that 
the assessees in some way anticipated that 
they would find themselves in difficulties if 
they came before this Courtin the position 
of having to found an argument upon a set 
of facts which included in it a statement 
that the shares were actually divided up or 
shared out or distributed amongst the four 
persons who originally composed the part- 
nership. It is obvious, to my mind, 
that the question formulated by the asses- 
sees was intended to suggest, and in fact 
did suggest, that there had been an actual 
sale of the skares tothird parties in the 
shape of new firms and that the old part- 
ners had then distributed amongst them- 
selves, tte proceeds of that sale. We find 
however that even as far back as the assess- 
ment to which I have already referred, the 
Income tax Officer himself tcok an entirely 
different view and he said commenting on 
the shares account : 

“ There was no sale inthe year of account. The 
business has been closed and assets have been 
transferred to the partners at alleged market price, 
Shares were purchased ata time when prices were 
rather high and the assessee hasall along valued 
his closing stocks at cost price, Due to over-valua- 
tion of the opening stock for the same reason the 
assessee is claiming losees as above. It is due 
entirely to depreciation.in the capital value of shares 
held and as there was no gale I disallow the 
claim." | 

When the assessees had succeeded in per- 
suading- the Commissioner f Inconie-tax to 
put, the matter before this Court, in the 
-Case -which the. Commissioner put. forward 
we find-it stated: 


“The facts regarding this.share account are that- 


the assessees were doing buéiness in shares and- 
held atthe beginning of the accounting year an 
opening stock of shares valued at cost Rs. £5,331. 
- Their stock of shares had always been valued at 
cost. During the year there had been no transac- 
tion in shares.. On March 9, 1936 in the course of the 
partition above mentioned the shares were allotted to 
the four partners at a valuation agreed upon by the 
partners.” , i 

Then he seis oat the values assigned to 
the shares and explains that‘small amounts 
of cash are. paid to make up.the differences 
in the allotment. He had previously,stated: 
that the partition was completed on. March 
29, 1936. It may be said: at: the outset 


— 
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that. there can be no doubt that a busi- 
ness firm which is liable to be assessed 
to income-tax is under:an obligation to 
maintain a system of accounts with regus 
larity and it is not permitted to change 
the system except upon a proper applic 
cation being made to the, income tax authoe 
rities in that behalf. We find it laid down 
in para. 51 (ii) of the Income-tax Manual as 
follows: 

“ The cases in which an assegses desires to change . 
his accounting system should.be rare and where 
such a request is made, the Income-tax Officer in 
considering it should, as inthe similar case of a 
demand for-a-change inthe ‘previous year,- if he 
is- prepared to allow- the change, take steps to’ 
secure that no -profits- escape taxation on account 
of the change, While s. 13 ledves. it to the disore- 
tion of the-Income-tax Officer to decide whether a 
particular system of-accounting should be accepted 
or‘ whether a- change in the system of. accounting 
should. be: allowed, the discretion of-the: Income- 
tax Officer in this-matter can be questioned in the 
course of an appeal against an assesement- under: 
s. 30, that is, it may be made one of the grounds 
in. contesting the assessment, of the 


Ia the case now before us no application 
was made to change the accounting syse 
tem and, infact, no change was made. We 
find, as I have already stated, that at the 
beginning of the tax year 1992 (Ramnavami) 
the value of these shares was put in the 
accounts of the firm as. at the cost price, 
There is another rule which is of great 
importance in a matter of this kind and 
that is that every tax. year is a self-cone 
tained period and the profits earned or the 
log; sustained either before that year or 
after that year are not at all relevant for 
the purpose of an assessment relating. to 
a particular year. In that, connection I 
must briefly call attention to the case in 
Commissioner of Income-tax, Central Pro- 
vinces and Berar v, Sir S. M. Chitaavis (2), 
in which at p. 296 Lord Russell of Killowen, 
delivering the opinion of the Board, said: 

“ Although the Act nowhere in terms authorises 
the deduction of bad debts of a business, such a 
deduction is necessarily allowable. What are 
chargeable to income-tax in respect of a business 
are the profits and gains ofa year; and in assese- 
ing the amount ofthe profitsand gaingofa yoar 
account must necessarily be tak3n of all losses in- 
curred, otherwise you would not arrive atthe true. 
profits and gains. But the loss¢s must be losses 
incurred in that year. You may not, when setting 
out to ascertain the profits and gains of one year, 
deduct a loss which had, in fact, been incurred be- 
fore the commencement of that’ year. If.you did’ 
you would.not arrive, at the true profits. and gains 

-137 Ind Oas. 772; A I R:1932 P:O 
Pee sar Oe ind. Rul. (1932) P O 211; 36. O 
W 'N 797; (1982) AL J 647; 34 Bom. L R 1071; 55 O 
L J'575: 36 L W49; (1932M W: N-782;9'0 W N 
737; 63M L J 361; 15 NL J:54-(P O). ee 


ó 

‘726 - 
of:the year. For the purpose of computing yearly 
profits ‘and gains each year is a separate self-con- 
tained ‘period of time in regard to which profits 


earned or losses sustained beforeits commencement 
are irrelevant," 

. Thenin a subsequent paragaph at page 
297* Lord Russell said: 

'“ Whethera debt isa bad debt, and, if so,at what 
point of time it becamea bad debt, sre questions 
which in their Lordships’ view sre questions of fact 
to be decided in the event of dispute by the appro- 
priate tribunal, and not by the ipse dixit of any one 


` else,” 
‘Lastly at p. 299* the noble and learned 
Lord said: ` . 

.“ In their Lordships’ opinion the question which 
was referred to the Court in relation to bad debts 
should have been answered as follows: the as- 
sessee ‘has no - ‘option’ of declaring debts bad. 
Whether s debt is bad, and when it became bad, 
are questions of fact tobe determined in case of 
dispute not by the assessee or by the exercise of 
any ‘option’ on his part, but by ‘the appropriste 
tribunal upon a consideration of all relevant and 
admissible evidenoe......... .. 


. In the same way, in my opinion, it fol- 
lows that itis not open to an assessee by 
his own ipse dixit to decide that a particular 
transaction entails lossof a kind which may 
be set off against profits or gains ‘madein 
respect of other transactions, In this parti- 
cular instance these assessees were asking 
the Oourt to hold that because the shares 
in question were bought at one price and 
then dealt with on the basis of another and 
lower price, that was necessarily a business 
loss of the kind contemplated by s. 24, As 
if was the practice of this firm, or appar- 
ently was the practice to put in the value 
of that part of their stock-in-trade which 
consisted of shares, equally with the rest 
of their stock-in-trade at cost price at tha 
end of one accounting year and at the open- 
ing of the next, it follows from what I have 
already said, and .the authority to which [ 
have referred, that the cost price of the 
shares must be taken as the starting point 
or, as Í called it in the course of argument, 
the datum line for the Purpose of ascertains 
ing whether or not there has been an inere- 
S26 OF a decrease in the value of the shares 
in qnestion. E 

It is quite certain and, indeed, it is clear 
law that if a trader 
one value at thebnd of any accounting year, 
he must start his next year’s accounts with 
precisely the same value. In this connection 
I would mention the cage in Commissioner 


of Income-tax, Madras v. Chengalvaraya - 


Chetty (3). Having put inthe value of these 
shares as at cost and being in the position 


(8) 3 IT © 14; 91 Ind. Oas. 137: . 
1243; 48 M 836; 49M LJ 435,, ra : pone ER 
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that they were not able, and in fact did 
not seek to change the system of accounting 
in this particular case, we must take the 
cost price of these shares as the starting 
point. It seems tome therefore that if there 
had been any real sale of these shares in 
the course of the year 1992 (Ramnavami), 
it might have been open to the assessees 
to say that it was between the cost and the 
sale price that there was this difference of 
Rs. 33,265, But there never was a sale. It 
is quite obvious, and in any event we muet 
accept the statement of facts put before us 
by the learned Commissioner, that there 
was no sale, but what was loosely called a 
‘partition’. I say loosely because “partition 
in this country is a technical expression 
which has init implicit number of legal 
ideas and legal consequences which are not 
applicable in a case of the kind we are now 
considering. Therefore, I prefer to say that 
there was a division of these shares and 
that division took place, as the learned Com- 
missioner states, on March 9, 1936. The 
partners for their own purposes chose to 
say that they would take over the shares 
or rather their portion of the shares. What 
they said as regards a loss seems to me to 
be definitely an ipse dixit. They. have 
sought to take credit to themselves—credit 
in itg commercial sense—for the difference 
between the buying and the selling price 
based upon a valuation which they theme, 
selves had chosen to put upon these shares. 
andin regard towhich, as far as one can: 
see, there was no evidence as to its accura-- 
cy. In those circumstances, the matter. 
seems to me tofall well within the ambit of 
the decision in In re Tata Industrial Bank. 
Ltd, (4), the headenote of which runs ag. 
follows: 

“ A banking concern having been assessed for. 
income-tax on profits amounting to Rs. 12,54,130 it 
claimed to deduct from the taxable profits asum of 
Rs. 3,92,000 being the amount. of depreciation on 
war bonds and securities belonging tothe bank 
arrived at by comparing the market rates with the 
valuations in the books of the bank.” . 

That seems to me very much the same 
kind of operation as was performed or was 
sought to be performed by the assessees in 
the present instance, In the course of his” 
judgment Macleod, O. J., discussed the case 
on which Mr, Bose relied in his argument 
before us, namely that in In re Spanish 
Prospecting Co. Ltd (5), where at p. 98 
Fletcher-Moulton L, J. said: . 

“The word ‘profits: has in my opinion a wells 
defined legal meaning, and this meaning coincides 

(4) (1921) 1 I T0153, ` | 

(5) (1911) 1 Oh, 92,98) 80 LJ Oh.310; 103`L T 609; 


| 18 Manson 191; 55 S J 63; 37 T L R 76. 
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with the fundamental conception of profits in 
general parlance, although in mercantile phraseo- 
logy the word may attimes bear meanings indi- 
cated by the special context which deviate in some 
respects from this fundamental signification, ‘Pro- 
fits’ implies a comparison between the state of a 
business at two specific dates usually separated by 
an interval of a year. The fundamental meaning is 
the amount of gain made by the business during 
the year. This can only be ascertained by a com- 
Dann of the assets of the business at the two 
ates. ` 

At p. 99* the learned Lord Justice said: 

“We start, therefore, with this fundamental defi- 
nition of profits, namely if the total assets of the 
business at the two dates be compared, the increase 
which they show at the later date as compared 
with the earlier date (due allowance of course be- 
ing made for any capital introduced into or taken 
out of the business in the meanwhile) represents 
in strictness the profits of the business during the 
period in question.” 

Now, Mr, Bose at the opening of his 
argument invited our attention to that de- 
finition. It seems tome that in the present 
instance the assessees have overlooked the 
fact that they were taxed in respect of 
trading operations for the period beginning 
on March 31, 19385 and ending on March 30, 
1936. The “self-contained period” referred 
to by Lord Russell in the passage which 
I quoted earlierin :this judgment was the 
period between those particular dates. In 
Other words, before the Ramnavami pear 
1992 had come to an end, part of the assets 
ofthe business had been taken out of the 
business, namely these particular shares 
which, as we have seen, were distributed 
amongst the four partners on March 9, 
1936, Thatis one way of looking at it and 
upon that view of the matter there could 
be no question of loss, becauae you cannot 
compare anything that happened when the 
shares were disposed of as against the cost 
price of those shares as appearing in the 
opening stock account at the beginning of 
the Ramnavami year 1992. Ientirely agree 
withthe view put forward by my Lord the 
Ohief Justice with regard to that. 

Looking at the matter from the other 
aspect which [ have discussed, it seems to 
me that tbe assessees were not entitled to 
say ‘we have shown the value of these. 
shares year after year as cost price: we now 
propose to show the value of them as at 
the market price.” To state the matter suce 
cinctly, I agree that if these shares were 
put into the accounts ofcost they ought to 
have been taken out of the accounts at cost. 
It followa therefore that the first question 
propounded for the consideration of this 
Court should be answered in the negative. 
I.need say very liitle with regard to the 
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second question. In my opinion, merely 
to state that the application was made in 
December and the partnership had been 
dissolved, and irrevocably dissolved, as on 
March 30, 1936 is quite sufficient to iadi» 
cate that the answer to that question should 
be in the affirmative. - "i 
A. Answered accordingly. 





PATNA HIGH COURT 
Letters Patent Appeal No. 15 of 1939 
September 7, 1939 
Hareizs, O.J. anp FAZL ALI, J. 
MANGTU LAL BAGARIA—PLAINTIFP 
—ÅPPELLANT 
versus , ; 
SEORETARY or STATE—Dargenpant— 
RESPONDENT i 
Bengal Cess Act (1X of 1880), s. 45—" Recovered, 
meaning explained—Decision by Revenue Court that 
cess was recoverable and claim made for its recovery 
was within limitation—Decision, if can be set aside 
by Civil Court—Practice—New plea—Appeal. | 
The word “recovered * whieh isin s. 49, Ben, 
Cess Act means “ sued for *' or “ recovered by means 
of an action.” l 
The cess which is payable under the Act may be 
recovered either under the Public Demands Recovery 
Act or by a suit. The question whether cess was 
recoverable in a case under s. 45 of the Act is one 
to be decided by the Revenue Court which issued. 
the certificate, and if that Court has decided right- 
ly or wrongly that the cess was recoverable and 
the claim made for the recovery was not barred by 
limitation, a suit cannot be entertained ina Oivil 
Court to set aside that decision. A Civil Court can 
entertain a suit only if the order of the Revenue 
Court is witbout jurisdiction and not because the 
decision pronounced by the Court is not correct. 
The plaintiff cannot be allowed to abandon the. 
case put forward by him before the lower Oourts 
and set up a new case in the High Court. 


L. P. A. from the decision of Mr. Justice 
Verma, dated January 23, 1939, 


Mr, S. K. Mitra, for the Appellant. 
The Govt. Pleader, for the Respondent, 


Fazi All, J.—This is an appeal under the 
Letters Patent from adecision of Varma, J., 
in a second appeal. It ALT plaintiff 
is the Receiver of an estate whicn owns cor- 
ae coalmines in Dhanbad. In 1929-30 
a certificate was issued under the Public 
Demands Kecovery Act to recover certain 
arrears of cess payable by the estate and a 
sum of Rs. 52 was realized in May, 1930. In 


- 1934-35 a fresh proceeding: was started to 


realize the balance, and the plaintiff was 
obliged to deposit a sum of Re. 438-2 3. 
Thereafter, he brought the present suit to 
recover this amount on the allegation that 
the assessment of cess was wholly illegal 
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and: the proceedings by which the sum of- 
Rs. 438-263 was realized from him was with- 
out: jurisdiction. 

The suit was resisted by the Secretary of 
State on various grounds and the trial Court 
as well as the first Court of Appeal held 
that the suit could not succeed. The plaintiff 
thereupon. preferred a second appeal which 
was beard hy Varma, J. In this appeal the 
points raised by him were, first, that the 
proceedings of 1834-35 were without jurie- 
diction inasmuch as two certificates could 
not be issued in respect of the same de- 
mand ; and, secondly, that the certificate 
Court could not under s. 45, Cese Act, 
recover the said amount more than three 
years after it became due. Both these 
poinfs have been decided against the plain- 
tiff by Varma, J. and hence this appeal 
under the Letters Patent, As to the point 
that two.certificates were issued in regard 
tothe same demand, Varma, J. observed as 
follows: - 

“Now, with regard to the first part of 
ment I must say.at once that in spite of the stre- 
nuous efforts of Mr. Mitra he hag not been able to 
referto any materials on the record which could 
satisfy me that two certificates were actually issued 
and although I.agree with the proposition of law 
that two certificates could not be issued for the same 
period, on. the question of fact this part of his con- 
tention must fail.” . | 

Notwithstanding. these observaticns, it’ 
was contended on behalf of the appellant 
that, in fact two certificates were: issued, 
and learned Counse] for the appellant press- 
d;,us:to allow him an opportunity to Dro» 
duce certain. papers as additional evidence 
to establish his contention. Now, the judg: 
ments of the first’ two Courts clearly show 
that the contention raised on behalf of the 
appellant is an entirely new one. From 
the judgment of the learned Munsif it 
appears that one of the issues framed in 
. the suit was ‘whether the certificate prc» 

ceedings of 1934-35 were illegal, without 
jurisdiction and barred by limitation. In 
discussing this suit, the learned Munsif 
has set out: the case put forward before him 
. on. behalf of the plaintiff in these words : 

“His next contention is that there was certificate of 
non-payment issued against him which was put into 
execution in certificate execution csse No, 107-R. O 
1929-30, that that case was struck off in 1930 and 
then. more than three years after, in 1934 a fresh exe- 
cution for recovery of the unpaid amount was inati-- 
tuted by the certificate officer of Dhanbad against 


him under case No. 171-R. O. of 1934.35 - i 
latter case was Clearly time-barred : = a at nie 


From this it is quite clear : | 

i that what the 
appellant contended before the Muneif was 
not that second certificate had been issued 
. 1A 1934-35 but that tte execution proceede 


the argu- 
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ings of that year were time-barred inasmuch 
as they were instituted more than three 
years after the first execution proceeding. 
The learned Distriet Judge also states in his . 
judgment that the proceedings. of 1934-35. 
were attacked before him on the ground 
that they were time-barred andthe plea of 
limitation was ee wn l 

“based on an assertion of fact viz. that the preyi- 
ous certificate case of 1929-30 was struck off in May 
1930, so that more than three yearselapsed between 
the disposal of that certificate case and the filing of 
the next.” B cS 

` Thus, it seems to me that neither. before. 
the Munsif nor before the District Judge it 
was-seriously contended by ‘the plaintiff 
that, there were two successive certificates 
for the same dues. On the other hand, it- 
appears that one of the main points urged 
on behalf of the plaintiff was that the pro- 
ceedings of 1934-35 were execution proceed 
ings and they were barred by limitation 
inasmuch as they were started more than 
three years after the termination of the 
first execution proceedings. In my View, 
the plaintiff cannot be allowed to abandon 
the case put forward by him before the 
Munsif and the District Judge and set up a 
new case in this Court. I am also of the 
opinion, that the plaintiff cannot be allowed 
to produce any additional evidence at this 
stage. The power of this Court to admit 
additional evidence is limited by the provi- 
sions of O, XLI, r. 27, Oivil P.O. This rule 
provides, amongst other things, first, that 
additional evidence shall be allowed only 
when the Appellate Court requires any such 
evidence to be produced to enable it to proe» 
nounce judgment, or for any other substan- 
tial cause; and secondly, that additional 
evidence shall not be allowed to be adduced 
unless the party who wishes to adduce it 
satisfies the Appellate Court that such evi- 
dence, notwithstanding exercise of due dili». 
gence was not within his knowledge or could 
not be prodiced by him at the time when 
the decree or order under appeal was passed 
or made. The present case does not satisfy 
any of these conditions. On the other hand 
it appears tome that the plaintiff could have 
very well produced the documents which 
he is trying to produce now in the Courts 
which had to deal with the facts of the case. 
It is not the case of the plaintiff that these. 
documents, notwithstanding exercise of due 
diligence, were not within his knowledge or 
could not be produced by him when the 
matter was before the trial Court or the 
lower Appellate Court. The first point rais- 
ed by the appellant must fail, The next 
point urged on behalf of the appellant is 
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jurisdiction inasmuch as under s. 45, Cess 
Act, the arrears of cess cannot be recovered 
more than three years after they became 
due. Section 45, Cess Act, runs as fol- 
lows : | 

“Tf any instalment of local cess-or part thereof 
payable to the Collector shall not be paid within 
fifteen daysfrom the date on which the same becomes 
due, amount of such instalment or part thereof may 
be recovered at any time within three years after it 
became due, with interest, &c... .."" 


[ entirely agree with the view expressed 
by Varma, J. that the word “recovered” 
which is in the section means “sued for” or 
“recovered by means of an action.” Io my 
opinion, this is the only readable meaning 
which can be attributed to the expression. 
The cess whichis payable under the Act 
may be recovered either under the Public 
Demands Recovery Act or by a suit. If the 


meaning attributed by the plaintiff to the. 


expression is the meaning which the expres- 
sion was intended to convey, it follows that 
in many cases cess will become irrecover- 
able, because. the proceedings instituted to 
recover it may be delayed for reasons be- 
yond the control of the plaintiff: In my opis 
nion, it-would be wholly. unreasonable to 
construe the expressicn in the manner in 
which the plaintiff. asks us to construe it, 


Thereis also a further answer to the plaint-: 
iff's contention. The question whether cess ' 
was recoverable in this case under s. 45 of. 
the Act was one to be decided by. the Reve-. 


nue Court which issued the certificate, and 
if that Court has decided rightly or wrongly 
that the cess was recoverable and the claim 
made for the recovery was not barred by 
limitation, a suit cannot be entertained in 
a Oivil Court to set aside that decision. A 
Civil Court can entertain a suit only if the 
order of the Revenue Court is without juris- 
diction and not because the decision pro- 
nounced by the Court is not correct. In my 
opinion, nv question of jurisdiction arises 
in this case and the plaintiff’s suit was 
rightly dismissed. I would therefore uphold 
the decision under appeal and dismiss the 
plaintiff's appeal with costs. 


Harries, C. J.—I agree. 


D. Appeal dismissed. 


‘RAM NATH v. GOBIND PRASAD (OUDH) 
that the proceeding of 1934-35 was without - 
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OUDH CHIEF COURT 
Miscellaneous ‘Appeal No. 45 of 1237 
March 21, 1940 
Tuomas, C, J. AND Yorks, J.. 
RAM NATH— APPELLANT 
VETSUS 
GOBIND PRASAD, OENTEAL 
Nazir, RECEIVER — RESPONDENT 
Provincial Insolvency Act (V, ef 1920 ,s. 37 (1)— 
Insolvency annulled—Court, if can proceed to distri- 
bute assets of insolvent among creditors—Proper 
procedure 
Secticn 37 (1), Prov. Insol. Act does not allow an 
Insolvency Court on annulling an insolvency to 
proceed to distribute the assets of the insolvent 
among any of the creditors. The distribution of 
assets is & proceeding in insolvency, and by annul- 


- ling the insolvency it means that the Court will not 


proceed with the insolvency. Therefore, the course 
open to the Court is either to return the property to 
the insolvent on condition that he furnishes security 
which will make it available to the creditors or for 
some other reason the Court may direct the proper- 
ty of the insolvent in the hands ofthe Receiver to 
vest in a certain person. The words“ to vest in 
such person” do not mean distribution of assets 
among the creditors. 145 Ind, Gas. 320 (1) and 134 
Ind. Cas. 848 (2), followed, 141 Ind. Cas. 836 (3) and 
153 Ind. Cas. 993 (4), not followed, 


Mice. A. against the order of the District 
Judge, Bara Barki, dated March 1, 1937. 


Mr. D. K. Seth, for the Appellant, 


Mr. Karta Krishna for Mr, G. D. Khare, 
for the Respondent. 


Judgment.—This miscellaneous civil 
appeal arises out ofan order dated March 1, 
1937, passed by the learned District Judge 
of Bara Banki. 


Ram Nath was adjudicated an insolvent 
on May 13, 1933, and the Oourt fixed one 
year from the date of the order of adjudicas 
tion as the period within which he should 
apply forhis discharge. The insolvent, did 
not apply for his discharge within the time 
fixed, and he was served with a notice to 
show cause why the order of adjudication 
should not be annulled. This was served 
on him on December 14, 1936, but he did 
not appear, and the learned District Judge 


passed the following order: 

“J direct that the order of adjudication shall 
be annulled. Oertain sale proceeds are with the 
Receiver. These shall vest in the Receiver,” 


ke aa 

The Receiver on February 19, 1937, 
reported to-the learned District Judge 
that he had no sale proceeds with him. 
The learned Judge then passed another 
order to. the effect that certain property 
was declared by him and the Hon'ble 
Okief Court in appeal to be the property 
of the insolvent, that the insolvent’s transe 
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having been set aside on the application 
of the Receiver the property should vest 
in the Receiver, for the benefit of the 
creditors, He further directed that the 
Receiver should proceed to realise the proe 
perty which: was formely that of the 
insolvent and distribute the same in accord- 
ance with the provisions of the Insol. 
Act subject always to the direction of the 
Insolvency Court, This order was passed on 


March 1, 1937, and this is the order which is 


under appeal before us. : 


The contention oa behalf of the appel- 


lant is that the crder was illegal and 
ultra vires because the Court could not have 
ordered the Keceiver after annulling the 
adjudication to distribution the assets 
among the creditors, Reliance was placed 
on two cases, Jaing Bir Singh v. P. K. 
Banerjee, (I. L. R. 11 Rangoon, 287) (1) 
and Panna Lal v. Oficial Receiver, (I. L. R, 
53 Allahabad 313) (2). 

In the Rangoon case it was held that 
on an order of . annulment being passed 
under the s. 43 of the Prov. Insol. Act 
the Court ceases to have jurisdiction to 
entertain, hear or determine an application 
by the Receiver to have a transfer of 
property set aside under s. 53 or s.54 of 
the Act, whether such application was presente 
ed before or after the order of annulment and 
that in making a vesting order under s. 37 
the Court may impose conditions relating 
to. the property of the debtor but not of 
any other person. In vesting the property 
of the debtor in any appointee, the Court 
cannot order that he should continue the 
liquidation of the debtor's assets on the 
same terms and conditions as those on 
which the Receiver in insolvency would 
have been entitled to carry out the liquida- 
tion of his estate if the insolvency had 
still been subsisting, 

In the Allahabad case it was held that 
s. 37 of the Prov. Insol. Act does not 
allow an Insolvency Uourt, on annulling 
an insolvency, to proceed to distribute the 
assets of the insolvent among any of the 
creditors. The course open to the Oourt 
is either to return the property to the 
debtor n. condition that he furnishes 
gecurity which will make it available to 
the creditors to take their remedy under 
the ordinary civil law; or pending such 
security or for some other reason the Court 


(1) 11 R 287; 145 Ind, Oas, 320; A I R 1933 : 
223; 6 R Rang, 33 (FB “nng 


3 A 313; 134 Ind. Oas, 848; A I R1931 All 71: 


2 
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may direct the property of the insolvent 
in the hands of the Receiver to vest in’ 
a certain person, Such vesting is- only 
for the purpose, apparently, cf making the 


. property available to creditors to proceed 


througk the Civil Court. 
The above decisions no doubt support 
the contention of the learned Counsel. 7] 
On the other hand the Counsel for the” 
respondent relies on the case of Chouithe. 
mal Bhagirath v. Jokhiram Surajmal,. 
(I. L. R.12 Patna 163) (3) and on the case 
of Balla Malv. Mst. Fatma Bibi, (I. L. R. 15. 
Lahore, 693) (4). 
In the Patna case it was held that where 


_ the Court annulled an adjudication and by 


a subsequent order directed the debtor's 
property to vestin the Receiver appointed 
by the Oourt, after that order of annulment 
the Oourt did not cease to have jurisdic- 
tion in the matter and that the vesting order 
was Valid and operative. 

The Lahore case more or less takes the 
same View. 

Section 37 (1) of the Prov. Insol, Act 
lays down that 

“where an adjudication is annulled, all sales and 
dispositions of property and payments duly made, 
and all acts therefore done, by the Court or 
Receiver, shall be valid; but, subject as aforesaid, 
the property of the debtor who was adjudged insol-:- 
vent shall vest in such person as the Court may 
appoint, or in default of any such appointment, 
shall revert to the extent of his right or interest 
therein on such conditions as the Oourt may, by 
order in writing, declare.” - 


It is thus clear from the section that. 
where an adjudication is annulled the pros- 
perty of the debtor who was adjudged insole 
vent shall vest in such person as the Court 
may appoint, or, in default of any such 
appointment, shall revert to the debtor. 
In our opinion the section does not allow 
an Insolvency Court on annulling an insole 
vency to proceed to distribute the assets 
of the insolvent among any of the creditors. 
TLe distribution of assstsis a proceeding 
in insolvency, and by annniling the insole. 
vency it means that the Court willnct proces 
ed with the insolvency. Therefore in our 
opinion the course open tothe Court is either 
to return the property to the insolvent on 
condition that he furnishes security which ` 
will make it available to the creditors or for, 
some other reason the Court may direct the 


. property of the insolventin the hands of 


the Receiver to vest in a certain person. 
The words “to vest in such person” in our 


(3) 12 Pat. 163; 141 Ind. Oas. 836; 13P L T 775; 
Ind. Rul. (1933) Pat. 98; A I R 1933 Pat. 84. 

(4) 15 L 698; 153 Ind, Oas. 993; AIR 1934 Lah, 
468; 36 P L R 490; 7 R L 489, ! 
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Opinion do not mean distribution of assets 
among, the creditors. We are, therefore, 
of opinion that the order of the learned 
District Judge was ultra vires and illegal. 

We therefore set aside the order and 
allow the appeal to this extent that we 
order that the property skall vest in the 
Receiver and it will be available to the 
ereditors when they have taken their remedy 
under the ordinary civil law, In the 
peculiar circumstances of the case we 
direct that the parties will bear their own 
costs in this Court. 


D Appeal allowed, 
MADRAS HIGH COURT 
Civil RoR one No. 5450 of 
1 
March 31, 1939 


Laon, O. J. AND SOMAYYA, J. 
KUPPAINETHU GURUVAPPA 
NAICKER—Parttronnr 
VETSUS 
M. MOUNAGURUSWAMI NAICKER— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), [s. 110 (3) 
—Valus of property involved in proceedings less 
than Rs. 10,000—Dectsion of High Court affecting 
party's whole property worth more than Ra. 10,000 
—Osertificate under s. 110 (2) held could be granted. 

P and R were co-owners of a village owning one- 
third and two-thirds of the property respectively. 
Through the village lands ran two water channels, 
A and B. P brought under wet oultivation by 
means of channel B an additional area which re- 
sulted in a suit being filed against him by R. The 
suit was compromised, whereby P was restrained 
from cultivating any further area by using the 
channel, P, however, subsequently brought under 
cultivation more area by use of the water from 
channel B. This resulted in execution application 
being filed by Rin which the High Court ultimate- 
ly held that P was not entitled to draw further 
water from either channel. P applied for leave to 
appeal tothe Privy Council, The value of the ad- 
ditional land brought under cultivation which re- 
sulted in the execution proceedings was under 
Rs. 10,000 but the value of the ‘land affected by 
the decree was of the value of more than Rs. 10,000 : 

Held, that as the decision of the High Oourt pro- 
hibiting P from bringing any further portion of 
his land under wet cultivation affected his interest 
in the village which was of far greater value than 
Rg. 10,000, the certificate under e, 110 (2), Civil 
P. ©., could, therefore, be granted. 74 Ind, Cas, 584 
(1) and Aliman v. Hasiba (2), relied on. 


O. Mise. P. for leave to appeal to His 
Majesty in Council against the order of the 
High Court in O. M. A. No, 460 of 1936. 


Messrs. T. R. Venkatarama Sastry and 
cc M. Krishnaswamy Ayyar, for the Peti- 
ioner. 
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Messrs. K. Rajah Ayyar and V. Rama- 
swamy Ayyar, for the Respondent, 


Order.—This is an application for a 
certificate permitting an appeal to His 
Majesty in Council. The facts as stated at 
the Bar are shortly these, The petitioner 
and the respondent are co-owners of a 
village in the Madura District, the petitioner 
owning one-third and the respondent two- 
thirds of the property. Through the village 
lands run two water channels, which have 
been referred to as A and B. Originally the 
wet cultivation of the village lands covered 
200 kulis, roughly 110 acres. Of the 200 
kulis, the petitioner had 50 kulis and the 
respondent 150 kulis. In 1908, the peti- 
tioner brought under wet cultivation by 
means of channel B an additional 14 kulis, 
which resulted in a suit being filed against 
him by the respondent for an injunction 
restraining him from using the channel for 
this purpose. The suit was compromised 
and the agreement arrived at was em bodied 
in the decree. Under the decree the peti- 
tioner was allowed to cultivate the 14 kulis, 
but according to the respondent he was to 
be restrained from cultivating any further 
area. The petitioner subsequently brought 
under wet cultivation a further 5 kulis 
ob‘aining the water from stream A. This 
resulted in an applicaticn being filed by 
the respondent in execution’ proceedings to 
restrain him, The contention was that by 
reason of the injunction which had heen 
granted the petitioner was not entitled 
to bring under wet cultivation any addi- 
tional land, either by means of the 
water from channel A or from channel B, 
The reply was that the injunction which 
had been granted only referred to channel 
B. The District Judge of Madura dismissed 
the petition, being of the opinion that the 
petitioner was entitled to use the water 
from channe) A, notwithstanding the decree. 
An appeal followed to this Court. The 
appeal was allowed, this Oourt holding that 
the petitoner was not entitled to draw fur- 
ther water from either channel, The 
petitioner desires to appeal to His Majesty 
in Council against this decision. 


The application for leave is opposed on 
the ground that the subject-matter ig not 
of the value of Rs. 10,000. The application 
came before this Court in the first instance 
on February 9, 1939 and a report on the 
value of the property was called for 
from the District Judge, Before the Dis- 
trict Judge it was conceded by the rese 
pondent that the value of the land belonging 
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to the -petitioner which is affected ‘by the 
judgment of this Oourt is far more 
than Rs. 10,000. The value of the addi« 
tional 5 kulis which the petitioner brought 
under cultivation and which resulted in the 
present proceeding is admittedly under 
Rs. 10,000. The petitioner says that inas- 
much as the property affected by the decree 
is of the value of Rs, 10,0(0 he is entitled 
tothe certificate under the second clause 
of's. 110, Civil P.O. We consider that this 
contention +is well founded. 
krishna Iyer v. Sundarswamy Iyer (1) the 
Judicial Committee observed : 

‘In the first place, the sum of money actually at 
stake may not represent the true value. The pro- 
ceedings msy in many cases, such as a suit for an 
instalment of rent or under a contract, raise the entire 
question of the contract relations between the parties 
and that question may, settled one way or the other, 
affect a much greater, value, and its determination 
may govern rights and liabilities of a value beyond 
the limit.” l 

‘Tha: is the position here, This is nota 
case of a person claiming a. right in.a pro- 
perty where the value of.the property, 1s over, 
Rs. 10,000 and,the, value of the right is less 
than that amount. 
of the agreement embodied in the compro- 
mise decree which is in dispute. If the 
decision of this Court stands, it will mean. 
that the petitioner will not be able to bring 
any further portion of his land under wet 
cultivation and his interest in the village is 
of far greater value than Rs. 10,000, The 
case reported in Aliman v. Hasiba 
(2),'is directly in point. The application, 
will be allowed on the usual conditions. 
The costs of this application will be made, 
costs in the appeal, 

“Nese Application allowed. 


(1) 45 M475; 74 Ind.Gas.584;A IR 1922 P O 
257; 491 A 211; 36 O L J 450;16 LW 18; 31M LT 
31; 43M LJ 323; 8270 W N 1; 2ALJT 937 


(P'O). 
(2) 10 W N (8 x) 93. 
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. OUDH CHIEF COURT. 
Second Oivil Appeal No. 60 of 1937 
April 4, 1940. > 
Zia-UL HASAN AND YORKE JJ, 
SAT NARAIN—PTAINTIPE— 
~ ÅPPELLANT 
versus ' i 
CO-OPERATIVE SOOIETY, SARAI, 
SHAHZADI, DISTRICT LUCKNOW- 
AND ANOTHER—DBFENDANTS— RESPONDENTS 
U. P. Land Revenue -Act (III of 1901), 2, 233 (m) 
—Sale of. minor's property—Minor not applying. 
under. 8, 113—Sale. in. contravention of ss, 163. and; 
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SAT NARAIN V. CO-CPERRATIVE socIETY (OUDH) 


In Radha- ` 


It is;the construction - 
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164—Suit for declaration that sale was void, if . 
maintainable, 

The general presumption is against an intention ' 
to disturb the established state of the law, or to 
interfere withthe vested rights of subjects, and 
there isa strong leaning against so construing 
a statute as thereby to oust orrestrict the juris- 
diction of the Oivil Courts. In the provision that 
‘no person shall institute a suit’ in s. 233 (m), 
U. P. Land’ Revenue Act the Legislature had in 
contemplation the class of persons to whom the . 
Act in its general bearing is applicable, that is, 
to share-holders liable to pay Govt. Revenue and 
not to strangers outside this body. It was not 
intended to protect the Govt. against claims in . 
respect of illegal acte done to the. . detriment of 
persons who are under no liability to pay Govt. 
Revenue, It was merely intended to protect the 
Govt. against claims of members of the ‘revenue 
paying class. 

A Court hasno jurisdiction to sell the property 
of persons who were not parties to the proceed- 
ings or properly represented on the record and 
as against such persons, the decrees or, sales 
under them are void without any proceedings to 
set them aside. It would-be a travesty of justice 
to hold that a minor whose property is being 
wrongly sold by, the revenue authorities has no 
remedy left to him if he does not apply. to the 
Commissioner- under s. 173° of- the- Land Revenue 
Act, specially. when the sale: was conducted with 
material irregularity and in complete disregard 
of the provisions. of.as.163,and 164 of. the, Land 
Revenue Act. ‘A suit therefore, for declaration 
that the property sold: belongs to him and that 
the! ‘sale is. consequently void‘ and ineffective is 
not barred-by the provisions of-s,233-(m), Tulsa- 
Kunwar. v.  Jageshar. Prasad: (5), followed; - 
151'Ind. Oas, 4144), distinguished Secretary ee 
for Indtain: Council v Mahadet-(1), 10)-Ind* Oas: 
626 (27 and 155: Ind: -Cas, -92° (3), not followed, 
Khiarajmal v, Daim (6), ralied one aoe 


-S. ©; A. against, the decree of the-Addi-~ 
tional Civil Judge, Lucknow,, dated Octoe, 
ber. 21, 19356, g 


Messrs, R.. B. Lal, Sri, Ram. and: M. M: 
Lal, for. the Appellant; 


Mr. Mohd. Jafar. Husain, for the Res-. 
pondents, 


Radha Krishna, J.—(Ociober 16,1939.)— 
The learned Counsel for the plaintiff-ape. 
pellant in this-case has argued:the following: 
points among others:— | 

(1) That Sat Narain. was: not the legal 
representative ofthe deceased Ram Prasad: 
and the resolution of the Co-operative. 
Society, Sarai Shabzadi, District Lucknow, 
to the éffect.that they. could. proceed:for the. 
realisation ofthe debt-of: the. deceased: 
against Sat Narain was wltra vires. 

(2) Thatin any case the personal property 
of Sat Narain was not liable and s. 233 (m) 
is no bar toa suit in a Oivil Court because 
in the proceeding for sale there was.no pro- 
per, party representing. the deceased. 

(3) That the provisions of ss, 163, 164, 173 
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and 183 as well as s. 233 (m) of the U.P. 
Land Revenue Act would operate only 
where the defaulter himself or his -legal 
representative is-a party to the proceedings 
for realisation of the debt and not’to a case 
like the present. 

These grounds have not -been specifically 
taken in the’memorandum ‘of: appeal but 
they are grounds of law and I have allowed 
them to be raised. 

I have heard the learned Oounsel for the 
parties at length on the above. questions and 
I consider that-they involve .the determina- 
tion of the scope.and the interpretation of 
the sections mentioned above of the U. P. 
Land Revenue Act. As the questions in- 
volved in the decision of this case are very 
important, L refer this case for decision by_a 
Bench of two Hon'ble Judges under s. 14 (2) 
of the Oudh Courts Act. . 

‘Zia-ul Hasan, J. (March 2l, 1940).— 
This is a plaintiff's second: appeal against a 
decree of the learned Additional Oivil Judge 
of. Lucknow dismissing his suit fora declara- 
tion in _ respect of some, property. Sat 
Narain, plaintiff-appellant is the grandson of 
Gaya. Din brother of one Kam-Prasad, Kam 
Prasad was a member of the. Co-operative 
Society.of Sarai Shahzadi. The appellant 
was nominated :by Ram ,Prasad as his heir 
though his wife Sukhedi, defendant No. 2 
is still :living. Ram Prasad appears to 
have died in or about .1935. .The Society 
held a decree against him and. on Novem- 
ber 8, 1955, they passed a. resolution that 
Sat Narain’s - ‘name shvuld be substituted 
in the decree in place of Ram Prasad, 
deceased. On December 12, 1939, a warrant 
of attachment was issued in respect of the 
appellant's property, movable and im nov- 
able, On December 13, 1935, a sale pro- 
Clamation was issued fixing .January ð, 
1930, for sale. _Jt was not however served 
on the appellant as required by, law. On 
January 5, 1936, the attached immovable 
property was sold and on ‘February 1, 1936, 
the suit wnich has given rise.to this appeal 
was brought by the appellant against the 
Co-operative Society concerned and Mst, 
Sukhedi, widow of Ram Prasad, for a dece 
laration that the property sold ~ belongs to 
him and that the sale is consequently void 
and ineffective. 

Both the Courts have hela that Ram 
Prasad and his brother ‘Gaya Din were 
separate and that the property in suit is the 
. property of the appeilant but both have 
dismissed the suit holding thatit was barred 
by's8. 233 (m) of the Land Revenue Act, ‘l'ne 
plaintiff therefore appeals. 
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Section 233 (m) bars the jurisdiction of 
ihe Oivil Courts with respect to, 

“claims connected- with or arising. out of the 
collection of revenue (other than claims under 
8. 183) or any process enforced on account of an 
arrears of revenue or on account of any sum 


which is'by this or any other Act realizable as 
revenue,” 


The wording of this clause is no doubt 
very wide and it is because of this that suits 
of various kinds both against ‘private in- 
dividuals as-well as.Govt. have been held 
to be barred by this clause, For instance, 
in Secretary of . State for India in Council 
v. Madades I. L. -R. 19 All, 12:) (1), in 
which in satisfaction of an arrear of revenue 
by..certain defaulters some cattle belonging 
to the plaintiff who had oo concern with the 
land inrespect of which the arrear was due, 
were sold-and.tihe suit was brought-.against 
the Secretary:of State, the defaulters and the 
purchaser ot the cattle, it-was held that the 
remedy of.tne owner ofthe cattle lay entire- 
ly inthe Oourts of -Revenue and that no 
suit would lie in a O:vil Court respecting 
the sale. “Similarly in Abdullah V. Secretary 
of State for ‘India in Council (L L'R. 43 
All. 01) 12), the property. of the plaintifs 
had been attached by.the Collector as the 
request of the liquidator of a Oo-cperative 
Society on ‘account of a’‘debt -duebya 
member of the Society, the plaintiff's opjece 
tion.to attachment was rejected .and tne 
plaintiff got the -property -released on the 
security of ‘a third person, Subsequently a 
Suit was brought by the plaintifis and the 
surety agamst the Secretary of Brate, the 


jiyguidator -and tue defaulter member. It 


was held ‘thats. ‘Zaa 
Kevénue Act barred ihe claim. In this 
Court also the same view was taken in 
Khud Mukhtar Bank Utrawan v. Bhagwan- 
din (A. L-R. 1935 Oudh 825) (8) in which a 
Co-operative Banx had obtained a decree 
against a.member of the Bank and in exe 
ecullon attached a house and a. gondah, 
The father of the judgment-debtor uled an 
Objéction claiming the property to be his 
but bis objection was disallowed. He then 
brought a regular-suit for.a declaration tnat 
tue house and-the gondah belonged to him. 
The trial Court decreed the suit in part and 
the Bank's appeal wasdismissed by the 
lower Appellate Uourt. This Court dis» 
missed the suit in toto and heid that it was 
barred by 8. 233 m) of the Land Revenue 
Act, 

(4) 19 A 127;-A WN 1096, 199, 

(2) 49 A Jui; lUl Ind. Uas. 626; 253 AL J LLR 
8 A 183 Key.;A 1 R 1927 AlL 33%, ` 


(3) Al K 1932 Oudh 320; 155 Ind, Oas. “92; 1935 O 
W N 457; (4930) k D 233; i R O 552. 
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„The learned Counsel for the respondent 
has also relied on the case of the Co-opera- 
tire Society V. Qadir. (193i 0. W. N. 1060) 
(4), but the judgment in that case shows 
that though a, 233 (m) of the Land Revenue 
Act was aiso considered, the judgment was 
actually based on cl. bofs, 42 of the Uo- 
operative Societies Act, 

. in Tulsa Kunwar v. Jageshar Prusad 
(L. L. R. 28 All. 065) (5), however, in which 
the plaint? sued in tha Civil Court to 
recover money from the defendants on the 
allegation that certain pruperty belonging 
to her having been wrongtully attached in 
order to realize arrears of Govi. Revenue 
due from the defendants, the plaintiff had, 
in order to save her owa property, paid the 
arrears of revenue due from the defendants 
to Govt. it was held that tne jurisdiction 
of the Civil Courts to entertain the suit was 
not ousted by the provisions of the U, P. 
Land Revenue Act, ss.183 and 233 im). 
Stanley, O. J., remarked in nis judg- 


meni :— 

“There is no doubt that the olaim of the 
plaintiff is in asense connected withthe collec- 
tion of revenue but had the Legislasure when it 
enacted this clause in contemplation any otherclaims 
than claimg which might be advanced by parties 
liableto pay revenue ? {think not. Tne Act 1s one 
which regulates the relations of the Govt.on one 
Side and a limited class of persons, namely 
sharers in reveoue paying mahala on the other, 
General words admit of restriction according to 
the supjeot to whichthey relate andthe scope aad 
object of the enactment. ifthe Legislature intend- 
ed so important an innovation “as is contedided 
for, it would i think have manifested its aten- 
tion in clear and explicit terms. The general 
presumption is against an intention to disturb 
the established state of the law, orto interiere 
With the vested rights of subjecus, and there is 
a Strong leaning against sy construing a statutes 
as thereby to oust or restrictthe jurisdictionof the 
Vivil Gourte. in the, provision that ‘no persun 
shall institute a suit’ 16 veems to me that the 
Legislature had in contemplation the class vf 
persons to whom the Act in its general bearing 
13 applicable, that is, to share-holders liable to pay 
tovt. Kevenue and not to strangers outside this 
body. JI do not think it was intanded to pry- 
tect the Govt. against claims in respect of illegal 
acts done to the detriment of persons who -are 
under no liability to pay Govt. Keyenue, It was 
merely intended to protect the Govt, against claime 
of members ofthe revenue paying class.” ` . 

Banerji, J., whs coucurred with the 
juugment of the leaned Unmet Justice 
Bald: 

“I also concur ia holding 
does not bar the suit. Tne language of the sec- 
tion 18 no doubt very wide; but us the learned 
Unief vustice Las pointed out, the Legislature 
could not have intended that except a sult under 


` (4) (1934) O W N 1060; 151 Ind; Oas. 414; 7 RO, 
120; 18 R D 444; Al K 1934 Oudh 431. 
(5)28 A 563; 3 A LJ 372; AW N 1966, lic. 


that s. 233, cl, (7m) 
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s. 183 (whichin our opinion can only be brought 


. by the defaulter) no other suit of any descrip- 


tion could be instituted by any one in connection 
with the ‘collection of revenue or any process_ 
enforced on account of an arrears of revenue.’ 
it seemsto me thatthe section forbids a suit 
by the defaulter against the Govt. or possibly by 
any other person against the Govt.; but it does 
not 1 think preclude a person in the position of 
the plaintif from maintaiing a suit like the 
present. Were we to accept the contention of the 
respondent, the plaintiff would be wholly without 
remedy.” ; 

As remarked by Banerji, J., the language 
of the section is undoubtedly very wide but 
this i8 to my mind pre-eminently a case in 
which the view adopted by Stanley, O. Jes 
and Banerji, J., should be followed. Ihe 


piaintifi was a minor when his property was 


‘solid. ‘Ibis also conceded that the sale was 


conducted with material irregularity. It. 
was held only twenty-three days after the 
issue of the proclamation of sale in come 
plete disregard ofthe provisions of s. 163 
of the Land Revenue Act. Lt is also 
admitted that no notice of the sale was 
given to the plaintiff as was required by 
8.164 of the Act. it would in my opinion 
be a travesty of justice to hold that a minor 
whose property 16 being wrongly sold by 
the revenue authorities has no remedy left 
to him if he does not apply to the Uommise 
sioner under 8,173 of the Land Revenue Act. 
Lneir Lordships of the Judicial Uommittee 
have cleariy laid down in Khiarajmal v. 
Dam (L L. R. 32 Val, 296) 46) that a Court 
had noo-jurisdiction to sell -the property: of 
parsons -who were not parties to tne pro- 
ceedings or properly represented - on tne 
record and that as againstsuch persons, the 
decrees or sales under them were void 
without any -proceedings to set them 
aside. . l 
In view of what I have said above, I would 
foijlow the view of their Lordships Stanley,’ 
U. J.a and Banerji, J. in Tulsa Kunwar v. 
Jageshar Prasad (1, L. R. 28 All, 563) (5), 
and allowing the appeal would decree th 
appellant's suit with costs. , 
Yorke, J.—(Apri 3, 1940)—L[am in 
strong sympathy with the view taken by my 
learned brother in this case- but l was at 
hrat inclined to think tnat in view of 
the current of decision in The Secre- 
tary of State for India in Council ¥, 
Manader (l. L. R. 19 All, 127) (1), Abdul- 
lah v. Secretary of State for India tn 
Council il, L, R,4¥ ali 701) (2) and Khud 
Mukhtar bank, Utrawan v. Bhagwan Din 
(A, i. K, 1905 Ouah 525) (3), it would not be 


(6) 32 O 298; 32,1 A 23; 90 WN 201; 2A L 
71; 7 Bom. LÈ 1; LOL J 584;8 Bar, 734(P O) 
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proper to follow the decision in Tulsa 
Kunwar Y, Jageshar Prasad (I. L. R. 28 All. 
563) (5) On further consideration I am 
with the greatest respect of opinion that 
s. 233 (m) ofthe U., P. Land Revenue Act is 
rightly interpreted in this latter ruling and 
that although that section bars a suit against 
the Secretary of State it cannot bar a suit 
to recover compensation frum a third per- 
son by whose action the plaintiff has been 
put to loss. I would therefore agree with the 
order proposed by my learned brother, 

By the Court :—We allow the appeal 
and decree the appellant's suit with costs 
throughout. | 

De Appeal allowed. 
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and 
Oivil Miscellaneous Petition No. 444 
of 1938 
October 24, 1938 - 

PANDRANG Row AND KRISHNASWAMI 
[AYYANGAR, JJ. 
NAOCHIMUTHU GOUNDAN AND OTARRS 

: —APPELLANTS 
Versus 
BALASUBRAMANIA GOUN DAN— 


; RESPONDENT 
Hindu Law~—Debts-—-Antecedent—Word “rina,” in- 
terpretation: of-—Unascertained liability of partner, 


whether debt, according to Hindu Law—Alienation — 


—Father~Antecedent debts — Distinction between 
mortgage for antecedent debt and for new debt— 
Effect of—Object of restriction on father’s right of 
alienation—Property in hands of father or manager, 
tf trust for family. 

The significance of the sanskrit word rina for 
apportioning rights or liabilities, must not be 
determined by reference to its English equivalent 
but by the original sanskrit word itself, giving to 
it just the meaning in which itis used or under- 
stood inthe parent language in ita literal or even 
colloquial sense. The word ‘debt’ isnot the exact 
equivalent ofrina in sanskrit at any rate with all 
the technical importthat that word carries, The 
words dhana and rina coupled together in the texts, 
` are used ina comprehensive sense, for describing 

all varieties of divisible assets and liabilities. As 
dhana includes in its connotation all varieties of 
property and assets, there isno reason why rina 
_ should not be heid to include all varieties of obli- 

` gations and debts as well. 

Hence, the unascertained liability of a partner in 
partnership is a’ debt according to Hindu Law 
- although until the settlement of partnership accounts 

the relationship of debtor and ereditor does ‘not 
exist. a 

|Case-law referred t0.] 7 

Although at first sight it seems that there is little 
distinction in principle between a mortgage given 
for an antecedent debt, and a mortgage for a debt 
- incurred for the first time' when the mortgage is 

executed, yet, if the distinction is observed, it will 
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tend.to preserve the property in the family as it 
will render it more difficult for a Hindu father 
to incur debts which might ultimately have the 
effect of dissipating that property. 

fOase-law referred to} 

The underlying object of the restriction upon the 
father’s power to alienate joint family property is 
the conservation of the family substance for the 
benefit of the existing and future members of the 
family. In a loose, though not in a strict legal 
sense, the family property in the hands of the father 
or the manager may perhaps be termeda trust for 
the family itself conceived as a continuing unit. 


39 Ind. Oas. 280 (2) and 178 Ind Oas, 220 (3), relied 
pa. 


As. and O. Mise, P. against the decree of 


the Sub-J udge, Coimbatore, in O. S. No. 183 
of 1932, 


Messrs. K. Rajah Ayyar and M. Krishna 


Bharathi, for the Appellants. 


Messrs. T. R. Venkatarama Sastri and 
N. Somasundaram, for the Respondent. 


Krishnaswamy Ayyangar, J.—The 
question for decision ın this appeal is 
whether the mortgage sued on ie binding 
on the undivided sons of the mortgagors. 
Tne argument against it is that there 
was neither an antecedent debt nor a 
justifying necessity and in its absence the 
father had no authority to bind by his act 
the interest of his sons in the joint property, 
No new principle of law is tnerefore 
involved: in the decision of this appeal; 


' for the doctrine of antecedent debt is at 


least as old as Suraj Bansi v. Sheo Prasad 
Singh (1), if not older still, and has now 
been finally and authoritatively declared by 
the Privy Council. Though the rule itself 
in this form does not find express mention 
in the texts of Hindu Law or the commen- 
taries, there can be no doubt that it is but 
the logical outcome of the fundamental prine 
ciple stated in the Mitakshara, Ch, I, 
ss. 27 and 28. The author says: 

“Therefore it is a settled point that property 
in the paternal estate is by birth, although the 
father has independent power in the disposal of 
effects other than immovables, for indispensable 
acts of duty and for purposes prescribed by texts 
of law as gifts through affection, support of the 
family, relief from distresa and so forth, but he is 
subject to the control of his sons and the rest in 
regard to immovable estate, whether acquired by 
himself or inherited from his father or other pre- 
decessor; since it is ordained that though immoy- 
ables or bipeds have been acquired by a man 
himself, a gift or sale of them should not be made, 
without convening all the sons.’ They who are bora 
and they woo are yet unbegotten and they who 
are yet still in the womb require the means of 
support; no gift or sale should therefore be made 
Even a single individual may conclude a donation, 
mortgage or sale of immovable property during o 
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season of distress for the sake of the family, and 
‘especially for pious purposes.” i 
- -The ‘underlying object of the restric- 
tion is plain enouga, namely the conser- 
vation. of the family ‘substance for the 
benefit -of-the existing. and fature members 
„of the family. Ina loose, though not in 
a strict “legal sense, the family property 
-in the hands of the father or the manager 
‘may perhaps be termed a trust for the 
family ‘itself conceived as a continuing 
-unit., It -was in this sense that in Sahu 
Ram Cnandra v, Bhup Singh (2), at pp. 447, 
448, Lord Shaw observed as-follows; 

“In short, it may be said that the rule ‘of this 
part of the Mitakshara Law is that the joint 
family estate is in this position; under his manage- 
ment:he (the father) can neither. obtain money for 
his own purposes for it nor can he obtain money 
for his own purposes upon it. To permit him to 
do so would enable ‘him to sacrifice those rights 
which he was bound to conserve. This would be 
equivalent to sanctioning a plain, and it might be 
a ‘deliberate breach -of trust. The Mitakshara 
Law does not -warrant or legalize any such transac- 
tion.” os 
- “Qnce ‘itis realized that it is a kind 
‘of trast, that lies at tne foundation of 
the restriction, (see also Patel Khana 
- Venkataramaswami v. Imperial Bank of 
India, Rajahmundry (8), at p. 466), it will 
be sasy to understand its scope as well as 
‘ites applicability. At first sight, it may look 
as if there is very little purpose in requir 
‘ing that there should not only be a debt but 
that it must alsc be an antecedent one, 
According to Hindu Law it is equally the 
‘pious obligation of the son to discharge 
the fathers debt, whether it had been 
antecedently or was concurrently incurred. 
Both have to be met from ou, of the family 
estate, and there is no escape from either 
except by vhe practice vf fraud or dishonesty. 
' If accordingly the famuy property “is the 
fuud out of which both classes of debt have 
io be met, no rational distinction could be 
‘made between .the two .and this indeed was 
. tne. view -of such eminent Hindu Judges as 
-Sır V. Bhashyam Ay) angar, J.,in Chidmbara 
Adudalser 


prasad(5);and-it was nottill the-Privy Council 
-noally’pronounced agains it that br 
basis of the principle emerged into view: 


27 39 A 437, (447, 448), 39 Ind, Cas. 280; T IR 


- 19ì7 PO 61; 44 I Alz6;21 OW N 698; 1PL W 
557; 15 A'L J 437; 19 Bom. LR 498; J OLJ” h; 
33 M L J 14; (917) M W N4397 22 M LT 223 6° L 
W 2i3 (P 0 = ` ; , 

E M Ld 461, (466); 178 Ind. Cas, 220; 
A 1K 1938 Mad. 889; 48L’ W 401; (193t) MW, N 
gls; 11 R M416; LLR (1939) Mad. 7. B)~ 

> (4) 27M 326, . . ‘ l 
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Sahu Ram Chandra v. Bhup Singh (2), 
Brij Narain Rai Y. Mangla Prasad (6); Ven- 
kataramanaya Pantulu v. Venkutaramana 
Doss Pantutu (7) and Arumugam Chetti V: 
Muthu Koundan (3). What appears to be 
a cogent explanation is given by Aikman,J.. 
in Chandra Deo Singh v. Mataprasad (5), 
where he has observed as follows : . “3 

“At first eight it seems that there -is little 
distinction in principle between a mortgage~given | 
for an antecedent debt, and amortgege fora. debt 
incurred for the first time when. :the . mortgage is 
executed. But if the distinction is, observed,. it 
will tend to preserve the property.in the family as 
it will render it more difficult for a--Hindu father 
to incur debts which might ultimately have. the 
effect of dissipating that property.” . ` 


In other words, the creditor will have | 
one more hurdle to jump and the family | 
will have a littl more time to avert 
the threatened danger. At this time of 
day it is perhaps pointless to enter into 
a discussion of the reason of the rule 
for the rule itself has now ‘been clearly 
and unequivocally settled by the decisions 
of the highest tribunal. It. is with the 
application of, that rule rather the meaning 
of the word “debt” in the phrase “‘antece- 
dent debt” that we are concerned -in this 
appeal remembering that the corresponde 
ing term in the sanskrit text is rina. 
Tne facts of this case lie in a narrow 
compass. ‘i'wo brothers who had themselves 
.staried: a mill business und-..carried it on 


tor some years, presumably with the-aid‘of 


family funds, were obliged in April 1¥25‘to 


«take a new partner whose contribution by 


way Of-capitalenabled them.to meet the 
debts then owing and to continue the 
business itself. ‘l’ne new partner was- plain- 
tiil’s father who paid a sum of Rs. 20,u00 


. towards his sbare of the capital, an equal 


.sum.represented-by the value of the. business 


-premises and the plant and machinery 


‘therein ‘belonging to. the brothers being 
treated as their contribution. ‘he partner- 
‘ship was torun for a -period of tive years 
and the: profits and losses were to be snared 
equally between the plaintiff's father on:the 
‘one hand andthe two brothers together on 
the otner. . Clause 4 of the partnership deed, 


~ 


(6)46 A 95; 77 Ind. Oas. 689; A I R 1924 PO 50; 51 
I A 129; 2) A L's 934; 46 MEJ 28 5PLT I; 
28°O W N 253; (1924) M W N 63;19 L W 72;2 Bat. 
L R410 O&A LR8?; 33M LT 457;26 Bom. L 
k 500; l1 O L J107;10 -W N 45;410 L J 232 
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(7) 29 M 200; 16 M LJ 69(F B) oe 
(6) 42 of 7il; b2 Ihd, Cas. 525; A IR 1919 Mad 
1b: 37M L J166; YL W 565; Q319) M W N 409; 26 
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follows: _ 

“It was agreed that we should conduct the busi- 
hess ...,.up to the said period and, at the end 
of the period; compare the purchase, etc, and all 
accounts duly maintained and divide the net pro- 
fit and/or loss: in equal shares, one-half for the 
individual No, 1 ‘(the plaintiff’s father) and the 
other half for tha individual Nos. 2 and: 3 (the 
two brothers), So, if any of us is willing to 
separate himself from us before the due date, such 
‘person should forfeit the prodt relating to, his 
share and receive the balance of principal after 
deducting his loss therefrom after the expiry of 
the period of ths partnership.” 


Long before the period expired, and indeed 
. within four months after a new partnership, 
the plaintifi’s father died, and the partnere 
ship became dissolved, The plaintif being 
a minor, his mother wisely decided not to 
continue the partnership any longer‘ and 
desired that the partnership accounts should 
be taken, the share of the deceased partner 
ascertained aad paid over to ner. The 


accounts were accordingly taken with tao. 


assistance of certain mediators and & sum of 
Rs, 30,294+13-4 was found due, Fora portion 
of that amount, namely Rs, 14,732-13-4, out- 
standings of the business, were assigned to 
her and for the balance of Rs, 15,962 the 
suit mortgage was executed. The assigas 
ment is Ex. B dated September 1,1925 and 
the morigage, Hix, A, dated August 30, 1925. 
Both these documents were in fact parts of 


.one transaction and were brougat into, 
existence close upon tne settlemens of taa; 


partnersnip accounts and in order to imple 
‘ment. Suosequent tothe mortgage one of 
the brothers, Krishnaswami Gouaodan, died 
within a few months leaving four sons, 
defendants Nos, 2 to 5, and a grandson, 
defendant No.7. The other brotner Ve.lal 
Goundan, is defendant No. i and his Soa is 
defendant No. 6 The main defence to 
the suit was that pieaded by these sons 
and grandson, namely that tae mortgage. 
as such could not affect their shares 
in the mortgaged property as uati the 
settlement of the partnership accounts 
which was practically simultaneous with 
the mortgage, there was.no debi as such 
in law, but morely a duty to account. 
It was accordingly urged taat the requisite 
conditions of antecedent debi were not 
preseat in this case as the mortgage was 
not reaily or sutticiently disconnected from 
‘ the precedent debt in point of fact or 
time. In the Oourt below, ıt appears to 
have also been urged that tha business 
in question was in tne nature ofa specus 
lative trade, that a debt incurred ia. it, 
even regarding the deceased partner's 
joterest 1a bae partnership assets as a debt, 
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should be held to be of {an immoral or 
illegal nature. But this contention was 
rightly and summarily overruled, and nas 
not been repeated before us. 

The only question then is whether the 
consideration for the mortgage was an 
antecedent debt in the sense in which 
that expression is understood in Hindu 
Law. Toe argument for the appellant is 
that until the accounts are taken and ihe 
liability ascertained, it is impossible to 
posit that there is or will be adebt due 
by one partner to the others or vice verse. 
Tne liability to account of a partner oF 
partners in a running or even a dissolved 
partnership does not, it was argued, 
amount in law to a debt in being, but 
was merely the possibility or contingency 
of a debt to arise in the future. ‘Lull it 
is known how the accounts stood, it was 
urged there could be no debt and no 
partner liable for it Lhe appellant's 
learned Advocate was not prepared to go 
tne lengtn of saying that in no case of 
unsettied accounts could there be a debt 
in law even if there remained nothing 
more than a pure arithmetical calculation to 
arrive at the correct igure, What he did 
urged was that so long as there was no 
debtor and creditor relationship established, 
no debt could come into existence and 
that in a partnership there is no such 
relationship until tne business is dissolved 
and until the liability of the partners inter 
se is ascertained by the taking of the 
usual accounts. Taere may besome support 
for tais argument if one contines one’s 
attention to the meaning of the words ‘debt’ 
according to, its common law acceptation. 
Jenks’ detiaision 18 that 16 is 

“s definite sum of money recoverable from one 
person (the ‘debtor') by another person (the ‘eredi- 
tor’) by means of & common law action, whether 
payment can be claimed immediately or nut ; venks’ 
vigest, of English Oivil Law, Book Ill. ‘Title LI, 
s. 1620, 

The: action of debt lay according to 
Ansoéu, Anson é Law of Oontract, Editon 17, 
p. 53, Pollock’s Principles of Uontract, 
Hdition LU. pp. 139, 130, a 

“for liquidated or ascertained claims arising either 
from breach of covenant, or from non-payment of | 
@ sum certain due fur yvods supplied, work done, 
or money ient,” . 

{he qualification that the claim in 
respect of a debt so called, shouid be 
deunite, ascertained of liquidated bas is 
routs im the old common law action of 
debt whica was proprietary 10 Caaracier, aud 
was in tact a ciam tor the recovery of money 
by way of restituuon, rather ihan toe 
enforcement of an obligation afising Out 
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of contract; Pollock and Maitland’s History 
of English Law, Edition 2, Vol. IT, pp. 203 to 
207. Its supersession by assumpsit or the 
indebitatus count, the practical abolition by 


the Common Law Procedure Act, 1852, of- 


the distinction between debt and assumpsit, 
and the doing -away altogether with the 
formal pleadings of the Common Law 
Courts bythe Judicature Act; 1873, are 
familiar knowledge to the student of 
Biiglish legal history (Holdsworth’s History 
of English Law, Vol. II, pp. 366, 367- and 
III, pp. 420, 42), 442 and 443, Anson's Law 
of Oontract: Edn, 17; p. 44), The distinc- 
tion between debt and damages, the former 
relating to a’ liquidated claim, and the 
latter ‘generally to an unliquidated demand 
still clings to English legal phraseology and 
still -exerts - a limited nonetheless real 
influence on modern English jurisprudence. 
With that technical narrow meaning of the 
word’ we are ‘not here concerned. For we 
are” not’ considering «a proposition of 
English Law -or the provisions of a statute 
based on that law. ‘We have on the contrary 
to deal witha totally different subject and 
.a totally different system of law. We 
have in fact to assign: a meaning to the 
word rina according to the sense in which 
that’ word has ‘been used in the texts of 
Hindu Law. To such a word and in sucha 
context ‘ate we to apply the English Oom- 
mon Law meaning of the- word or are we 
to go back to those™texts -themselves and 
to the language ‘iw ‘ which they have been 
clothed, -in -order to ascertain the true 
meaning of the. word rina indifferently 
‘rendered as debt in--English-and occur- 
ring in‘the modern- text-books and in the 
decisions of ‘the Courts: when defining 
the obligation of a Hindu son to relieve 
his father from the sin of the undischarged 
debt? = 0 «2 
< The narrower interpretation will at.once 
lead to obvious and startling - consequences, 
The larger and more numerous obligations 
arising out of contracts and quasi-contracts, 
‘trusts atid other ~ fiduciary relationships 
‘though leading to monetary liability and 
without the slightest taint of immorality or 
jilegality..in any of ‘them, will fall outside 
“the -pious .duty. . And . yet.. we .. find 
the texts full of passages, Sanyasayya - V. 
‘AMurthamme (#) at p. 3, and the reports full 
‘of cases, in which obligaiions- which are 
‘far removed frcm debt in the . narrow 
sense have been- clearly- 
-Bribaspati in describing. the fate of a 
` (9) 9 LW 1, (3); 48 Ind, Oas. 
‘Mad. 943; 35 ML J 661°25 ML T 86. 
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debtor who dies without having discharged, 
a debt refers to him as one who received 
a sum lent or the like (Colebrooke’s Digest 
I, 228, attributed also to Katyayana): 
According to Katyayana, the son is bound 
to carry out what an ancestor has pro~ 
mised: for- religious purposes (Oolebrooke’s 
Digest I, 206). Usanas obviously under: 
stands rina in the. wider sense, though of 
course he- excludes certain categories as 
falling outside the limits of the obligation™ 
being avyavaharikain nature or origin., 
According to the texts, a surety debt, 
commercial tolls, debts due for spirituous 
liquors, for lustful pleasures, gambling’ . 
debts, unpaid fines, promises. without cone 
sideration, had in terms tobe excluded as‘ 
otherwise, being rinas the sons would be 
bound-to discharge them by reason of their 
pious obligation: see the texts collected in 
Chakouri Mahton v. Ganga Proshad (10). 
words dhana and rina (Manu: 


ed together in the texts, seem to have been. 
sense, for 
describing all varieties of divisible - assets 
and liabilities. Otherwise, obligations-other’ 
than debts strictly so. called would bind 
only. the man who incurred them -while he 
is -alive. and will die with-him when he 
dies and though alive or dead, the family 
assets in his hands- will-be divisible among 
the sons while the liabilities will be left 
unprovided for, Such an absurdity could. 
not have been in the. contemplation of the ` 
authors of the texts and we at any-'rate 
do not feel justified in attributing it to them,- 
in the absence of. clear and detinite words 
to the contrary. If dhana includes in its 


connotation all varieties of property ` and 


assets, we See no reason why rina should 
not be held to include all varieties of ob~ 
ligations and debts as well. Apart from. 
the texts of Hindu Law, the word has been. 
frequently used in the wider sense in 
Sanskrit literature.. Witness for -instance 
the well known. Vedic text referring to- the. 
triple debt which attaches to. a. Brahmin 
at birth. (Jayamano wai brahmanastribiht 


_rinath rinawan jayate | brahmcharyenashir 


bhyah. yadnyena.. dewebhyah prajaya 
pitrubhyah. ||; Other instances ° could -b 
easily. multiplied.. : 3 

Coming to the decided cases on the point, 
Sanyasayya V. Murthamma (9) at p. 3*, the 
sons. were held liablefor the unaccounted 


(10) 39 O 862; 12 Ind, Oas. 609; 15 OL J 228; 16°0 
W N 519. = 
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collections tiade by a father out of the 
trust estate under his charge and the 
learned Judges, Wallis, O. J., and Seshagiri 
Ayyar, J. refused to recognize the subtle 
distinction, as they called it, between ac- 
countability and debt. In a later case, 
Ramasubramanta Pillai v. Sivakami Ammal 
(11) in which the point was more directly 
raised, the learned Judges considered the 
question of the liability of the son to pay 
mesne profits decreed against the father 
and held that their pious obligation ex- 
tended to it. Thecase is instructive for 
the collection of cases in which the liabili- 
ty was established against the sons in 
respect of a variety of causes of action far 
removed from debt in the limited sense, 
Tn none of them,it is noteworthy, was it 
disputed that there was a debt but only 
-that the debt was not of a nature which 
would .bind the son's interest. Venkata. 
subba Rao, J., explained the position in 
these words : i 

“It was contended that the obligation to pay 
mesne profits is notin the nature of adebt, that it 


is not in fact rina which means strictly ‘what is 
taken under & promise to repay. We agres with 


Mukerjes J., see Chakourt Mahton v. Ganga Proshad’ 


(10) at p. 877*, thatthe word rina as used in the 
texts has a much wider. application thana mere 
debt or loan. I am prepared to go further than 
merely hold that at any rate, a judgment debt 
comes within the expression rina for, if this 
narrow construction be adopted, a son can be held 
liable only after a decree is passed against the 
father;- whereas, ifhe is originally impleaded in 
the suit for. damages, he can resistit on the ground 
that there has been no debt, as there has not:been a 
jadgmeént. This would-be a clear anomaly." ° 

The other learned Judge Madhavan 
Nair, J., was also of the same. opinion : 
Ramasubramania Pillai v. Sivakamt Ammal 
(11) at p. 630f;. see also Natesayyen V. 
Punnuswami (l2) at p. 104. Quite recently 
a Bench of tne Allahabad High Court has 
expressed a detinite preference for the 
wider interpretation of the word as inclad- 
ing a liability for unliquidated damages 
arising on a breach:of contract by the 
father. We arein entire agreement with 
the observations of the learned Judges 
who declined to accept the stricter 
meaning of the word rina. They said : 
“Tf we carry it~ to -its logical conclusion,’ the 
liability of-a- son`to pay the antecedent debts of 
. hisfather would not extend to any liability incurred 
otherwise than by the advancing of ‘a sum in cash 
to the father. We cannot believe that this was the 
intention of the author of the text (Brihaspati, 
Vol. 33, Max Muller’s Sacred Books of the Hast, 

(1L) 21 L W 606; 90 Ind. Oas. 165; A I R 1925 Mad 
841; (1925) M W N 371, 
(12) 16 M 99, (04); 3 MLJ1. 
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p. 319). We cannot bolieve, for instance,that a son 
would not be liable to pay the unpaid price of & 
commodity which had been bought by his father or 
to pay rent dus by his father as a tenant. (According 
to English Law an action of debt lay at Common 
Law). We think thatthe son is bound to pay any 
sum which is lawfully due from the father 
provided thatthe father’s liability is not in any 
way tainted with immorality; Chatar Sen v. Raja Ram 
(13) at pp. 61 and 62.” 

These authorities are sufficient to nega- 
tive the appellant’s contention. It may 
however be observed that even if the 
word rina in Sanskrit is to be understood 
as meaning a debt, there is no warrant 
for importing intoit the technical sense in 
which it has become wrapped up by the 
peculiarities of the . old English Common 
Law and Procedure. Almost every English 
Dictionary includes ‘obligation’ among 
the meanings of the word ‘debt’ though 
ordinarily the word does mean that which 
is due from one person to another or what 
isowed. We even.speak, metaphorically 
perhaps, of owing a debt of gratitude. 
But whatever may bethe meaning which 
a layman ora lawyer - speaking the Enge 
lish language may attach to it, we are 
unable to say that the word ‘debt’ is the 
exact equivalent or rina in Sanskrit at 
any rate with all the technical import that 
that word carries, Moreover, the word 
rina has passed into colloquial use in the 
wider sense in most of the vernaculars of the 
presidency. ‘It is not capable of being 
fully or definitely expressed in any single 
English word: Like the words, satya or 
dharma which are but imperfectly translated 
as truth or duty, the: word rina also is 
often rendered, though loosely, as debt, 
though such a rendering is sufficient 
enough for practical purposes. But when 
it becomes necessary to ascertain its signi- 
ficance for apportioning rights or liabilities, 
we must determine it not by reference to 
its English equivalent but by the original 
Sanskrit word itself, giving to it just the 
meaning in whichitis used or understood 
in the parent language in its literal or 
even colioquial sense. What we cannot 
agree to is the attempt first to regard debt 
as a perfect synonym and then to under- 
stand itin the archaic sense in which the 
word was anderstood in the now obsolete 
old forms of Common Law actions. We 
must accordingly held that the unascertaine 
ed liability of the two brothers was a debt 
according to Hindu Law incurred by them 
in favour of the plaintiff's father from the 

(13) I-L R (1938) All, 58, (61, 62); 173 Ind. Cas. 
916, AI R 1988 All, 44; (1937,,A LJ 1160; 10 RA 
519:-1988 A L R207, 
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time when the latter brought into the 
partnership-the sum of Rs. 20;000° subject to 
its ‘being returned with a reduction in Gase 
of loss or an addition on account of profit.. It 
was thus both. antecedent-in time and. inde- 
pendent in origin from the mortgage which. 
it 1s plain; could not have been in the cone 
templation of the parties when the capital 
was brought in. What was in fact contem- 
plated was, a8 appears from the partner- 
ship deed, something totally: different from 
what ectually led to the execution of the 
Mortgage. The test must therefore be held 
fully satisfied, antecedency. in time and 
dissociation in fact being thus established. 
It was urged that the word ‘debt' has 
been defined in some Indian cases in such 
away as to exclude a liability for an 
amount to be yet ascertined by the taking 
of dccounte. Two cases were cited both of 
which proceeded on the meaning of the 
word as used in two different statutes and 
it was held that such a liability cannot be 
regarded as a debt within the meaning, in 
“one case, of s. 4 (1) (a), Succession Certifi- 
cate Act, (VII of 1889) and in the other, 
within- s. 25, Contract Act, (IX of 1872), 
In Sabju Sahib v. Noordin Sahib (14), 
Subramania Iyer, J., to whom the case was 
referred on a difference of opinion between 
Shephard, Offg. O. J., and Benson, J ., held 
relying on Johnson y. Diamond (15), tbat 
the liability diising from such an obligation 
could not be held to. bea debt in the accept- 
ed légal sense of theterm for the obvivus 
reason that the liability_was not in respect 
of ẹ liquidated sum. It is not without inter- 
est that;Benson, J., who took what may be 
called a common sense view of the matter 
dissented, holding that when the accounts 
are'taken and the sum due is ascertained.that 
sum while yet it remained unascertained 
was a debt within the Act, In Doraisami 


Padayachiv. Vaithilinga Padayachi (16), © 


a promise to pay the amount which may 
be found due by an arbitrator on the taking 
of accounts between the parties was held 
not toamount to a promise to pay a debt 
within the meaning of s. 25, Contract Act, 
the amountnot being a liquidated sum. 
These decisions, whatever their value may 
be inthe construction `of statutes which 
have employéd the English legal termino- 
logy, oul bearing on the meaning to be 
given tothe expression in i t con- 

a 2219 | a different con 

(15). 5)- 11 Ex. Rep, 73:156 E R 750: 94 L J 
Ex. 217; .1dJur. (Ns) 938; 25 - 9’ . 
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text,in a different language and for a 
principle of law altogether alien to the 
English sysiem. ‘The decision in Thiruna- 
vukarasu. Chetty v. Muthukrishna (17), is 
however directly in point, and is. not to 
be distinguished in this way though it was 
sought to distinguish it from the present 
case on the facts. The mortgage ip that, 
case was given by one partner to the other. 
in a running partnership for the amount 
due on an investigation of the accounts | 
necessitated by the bad faith of the morte 
gagor. The learned Judges who decided 
the case held that until the. settlement of 
the partnership account as sich was arrived 
at, the relationship of creditor and debtor 
did not exist between the parties, and there 
could not be said to have been any debt 
existing antecedently to the mortgage. 
With respect we find ourselves unable. to 
accept this dictum as a correct statement of 
the Hindu Law on the point. Their attention 
does. not appear to. have been called to thè 
meaning of the word rina.as explained. -in 
the cases cited above, nor was the rule- of 
the Hindu Law-on this point put specifically 
before them. We therefore feel that we are 
at liberty to come .to an independent. con: 
clusion for-ourselves on a-consideration of 
the relevant material which we may observe 
had not been placed before them, and, -wë 
think that our interpretation is more. congise 
tent with the texts. and the principles of” the: 
Hindu Law. ` ` - ae 
A word- about the distinction, that was 
sought to be made on behalf of the respons 
dent, It was urged that whether or not the 
liability of some partners to the other or 
others in. an undissolved partnership is a 
debt, the moment.a dissolution takes place 
there arises in law a debt properly so 
called, as there could be no more fluctus 
action and uncertainty about the rights of 
partners, as by reason of the dissolution 
all further transactions necessarily stop, 
Reliance was placed on s. 43 of the English 
oo Act, 1890, which runs as fol- 
ows: , E 
“Subject to any agreement between the partners, 
the amount due from surviving or continuing. partner 
or partners to an outgoing partner or thé represent- 
atives,of a deceased partner in respect of the outgoing 
or deceased partner's share is a debt accruing at the 
date ofthe dissolution or death,” __ a 
. it was argued, that this statutory. provie 
sion is merely a declaration. of the common 


. law on the point, and hence in the case -on 


hand, unlike the case referred io above, the 
partnership became dissolved on the death 
which 
(17) 1931) M W N 467. E 
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took place an appreciable time before the 
mortgage. . We may observe that no such 
provisionisfound in the Indian Act and 
evén according to English Law, it would 
Seem that partners stand in a fiduciary 
relation to each other (Lewin on Trusts, 
13th Edn., p. 253) whether or not they are 
trustees in the full and proper sense of the 
word: see Knox v. Gye (18), at p. 675, 
per Lord Westbury: cf. observations of 
Lord Hatherley at p. 678: see also s. 29 of 
the English Partnership Act, 1890; Vyse v. 
Foster (19). Out of this relation arises in 
favour of the representative of a deceased 
partner not necessurily a debt, but a right 
which consists in having an account of the 
property, of its collection and application, 
and on receiving that portion of the clear 
balance that accrues to the deceased’s share 
and interest in the partnership. The repre- 
Sentative of a deceased partner has no 
specific interest in or claim upon any parti- 
cular part of the partnership estate, The 
whole property therein accrues to the sur- 
viving partner. Whether the effect of s, 43 
of the English Act is anything more than 
the putting to an end of all difficulties in 
the way of the application of the rule of 
limitation tosuch a cause of action, it is 
not easy todetermine, It is however not 
necessary to pursue the matter, as in our 
view there was in this case an antecedent 
debt according to Hindu Law, and the morte 
gage was executed to discharge it. The ap- 
peal accordingly fails and isdismissed with 
costs subject to the decision of the lower 
Court on ‘the petition presented by the ap» 
pellants under Madras Act IV of 1938, which 
will be sent to the lower Court for disposal. 
The court-fee on the memorandum of ap» 
peal must be paid by the appellants, Inthe 
connected O. M.A, No. 312 of 1935, it is 
stated thatin view of the dismissal of the 
main appeal no orders are necessary. It is 
also accordingly dismissed, but without 
costa. 


Appeal and 
application dismissed. 
(18) (1873) 5 H L 656, (675); 42L J Oh. 234, 


(19) (1875) 7H L 318; 44 LJ Ob, 37; 31 LT 
23 W RÈ 355, 


N *5, 


177; 


KANJESHWAR NATA v, BBNARES BANK (ALL.) 


+ 


T41 


ALLAHABAD HIGH COURT 
Second Appeal No. 1564 of 1936 
December 18, 1939 
IQBAL Aumap aNp Bagpal, JJ. 
KANJESHWAR NATH anp OTHERg— 
P La INTIP —ÀPPELLANTS 


VETSUS 

BENARES BANK, LTD, SAHARANPUR 

AND OTHERS — DeranDants—RESPONDENTS 

Hindu Law—Debts-—Son's liability—Surety debt 
by father--Civil Procedure Code (Act V of 1908), 
0. XXXIV, r. 14—Decree on basis of hundi— 
Security bond creating mortgage for satisfying 
decree~-Decree-holder, if precluded from executing 
decree by O. XXXIV, r. 14. 

Under the Hindu Law of the Mitakshara School 
a son is liable for the debts of his father on ac- 
count of suretyship forthe payment of money. 

. Where the decree obtained is on the basis of s 
hundi and a mortgage is created by a security 
bond for the purpose of satisfying decree, the 
decree-holder is not precluded from executing the 
decree by O. XXXIV, çr. 14. 33 Ind. Oas. 922 (1) 
and 149 Ind. Cas. 1104 (2), relied on. 


S.A. from the decision of the Second 
shi udge, Saharanpur, dated September 2, 
1936. 

Sir Syed Wazir Hasan and Mr. B. N. 
Misra, for the Appellant 

Mr. S. N. Seth, for the Respondents. 


BaJjpal, J.—The plaintifs are the appel- 
lants before us. The facts giving rise to the 
suit out of which this appeal arises may 
be briefly stated. It appears that there 
were three brothers. Onkar Prasad, defen 
dant No. 2 Piarey Lal, defendant No, 3, and 
Lachmi Narain who is not a party to the 
present suit. Lachim Narain had certain 
dealings with the Benares Bank Ltd., 
Saharanpur, defendant No. 1, and Onkar 
Prasad and. Piarey Lal, his two brothers, 
had given a letter of guarantee tothe Bank 
guaranteeing the payment of such sumsas 
might be due by-Lachmi Narain to the 
Bank. There was a settlement of accounts 
and on July 22, 1926, a. ‘hundi’ was drawn 
up. Lachmi Narain was the drawer of the 
‘hundi’ Onkar Prasad and Piarey Lal 
were the drawees of the ‘hundi’ and the 
Benares Bank was the payee. Suit No. 164 
of 1927 was brought by the Bank on the 
basis of this hundi against Onkar Prasad 
and Piarey Lal and a decree- was obtained, 
The decree was put in execution and then 
a security bond was drawn up by Onkar 
Prasad and Piarey Lal. This was on 
February £0, 1930, and execution was 
stayed. The decretal amount not having 
been paid up the -Benares Bank sought to 
sell the property mentioned in the security 
bond and then the present suit was institute 
ed by the plaintiffs who are the sons of 


742 


Nos. 1 to 3 being the sons of Onkar Prasad 
and plaintiff No. 4 being the son of Piarey 
Lal. The suit was for a declaration that 
the property in dispute was not liable to 
be attached and sold in execution of the 
decree in Suit No. 164 of 1927. The Courts 
below have dismissed the plaintifis’ suit 
and hence this: second appeal. by them 
before us.” - ' 3 

Three points were agitated before the 
lower Appellate Court and the same three 
points are urged before-us. In the first 
instance it is submitted that the sons-of 
Onkar Prasad and Piarey Lal are not liable 
to pay.the amount of the decree inasmuch 
aB there was no consideration for the 'hundi.* 
There is no substance in this plea inasmuch 
as the ‘hundi’ was drawn up in pursuance 
of the contract of gurantee by which Onkar 
Prasad and Piarey Lal had promised to 
reimburse the Bank for such sums as might 
be found due to the Bank from Lachmi 
Narain. The advance of moneys to Lachmi 
Narain was a sufficient consideration so 
far as Onkar Prasad and Piarey Lal were 
concerned. Under the Hindu Law of the 
Mitakshara School a son is liable for the 
debts of his father on account of suretyship 
for the payment of money and there is no 
force in the ‘contention that the-son is not 
liable for such- suretyship debts. In the 
Mayne'’s ‘Treatise on Hindu Law and 
Usage, Edn. 10, the following passage 
occurs : DA 

“According to Brihaspati, there are four different 
clasees of sureties: (1) for appearance, (2) for con- 
fidence or honesty, (3) for payment of money lent, and 
(4) for delivery of goods or articles of the debtor. 
Yajnavalkya recognizes the first three classes alone. 
It isnow settled that the obligation in regard to the 
first two classes is purely personal to the sursties 
and that the sons are not liable. But in the case 
of sureties for payment of money or for the delivery 


of the debtor's assets or goods, the sons are also 
liable.” - 


‘A number of cases are cited in support 
of the proposition that in the case of surety- 
ship for payment of money the sons are 
also liable. There is thus no force in. the 
contention that the present plaintiffs are not 
liable for the suretyship debts of their 
fathers. The next contention is that the 
decree which is sought to be executed 
must be deemed to be satisfied by the 
execution of the security bond. We have 


the security bond before us and after hay- 


ing.considered it carefully we have come 
to the conclusion that the security bond did 
not satisfy the decree, rather it was 
for the satisfaction of the decree that 
the security bond was executed. The 
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words digreedar ne matalba digree maskur 
ke liye zamanat talab kiya hai, and the’ 
words matalba digree haza men bataur. 
zamanat makful kardi, and again the: 
words matalba digree mat kharcha wa 
sood sarah maskoor bazariye nilam clearly 
show that the decree was meant to be kept. 
alive and the security bond was not 
executed in satisfaction of the decree, but 
in order to secure the payment of the decree. 
which remained intact. | 
The third contention is that the property 
in dispute cannot be attached and sold in 
execution of the decree in Suit No. 164 of 
1927, but that another suit should be insti- 
tuted on the basis of the security bond and 
proceedings in execution are barred under 
O. XXXIV, r. 14, Civil P.O. This conten- 
tion also seems to be without force in view, 
of the decision of this Court in Mukta Prasad 
v. Mahadeo Prasad (1) and Mool Chand v. 
Lalia Prasad (2), Nodecree in the present 
case has been obtained for the payment 
of money in satisfaction of a claim arising 
undera mortgage. From what we have said 
above it would appear that the decree that 
has been obtained in the present case and 
which is sought to be executed was on the 
basis of a ‘hundi’ and the mortgage was 
created for the purpose of satisfying this 
simple money decree and the two cases. 
mentioned above go to show-that O. XXXIV, 
r. 14, Civil P. O., does not stand in the 
way of the defendant Bank. On the whole 
in our judgment there is no force in this 
appeal and we dismiss it with costs, . 


D, Appeal dismissed. 


(1) 38 A 327; 33 Ind. Oas. 982; A I R 1916 All, 57; 
14 A LJ 385. 

(2) A IR 1934 All, 524; 149 Ind. Oas. 1101; 1984 A 
LJ 865;6 R A1015 (2). 


LAHORE HIGH COURT 
First Appeal No. 427 of 1938 
May 10, 1939 
ÀDDISION AND Ram LALL, JJ. 
DISTRIOT BOARD, FEROZPORE— 
DEFENDANT—ÅPPELLANT . 


- versus 
BALWANT RAI AND ANOTHER— 


PLAINTIFRS— RESPONDENTS 

Contract Act (IX of 1872), s. 65—Money paid under 
dee—Suit by him for 
damages for breach of contract—Claim for énterest 
on ground of negligence of vendor—Article of 
Limitation Act applicable — Interest from date of 
payment of money to date of suit, tf canbe granted 
in absence of proof that money earned interest during 
such period — Limitation Act (IX of 1208), 
Arts. 36, 97, 63. 
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The second part of s,.65, Contract Act, namely “or 
to make compensation for it,” only comes into play 
when ths advantage cannot be restored. Interest on 
sum paid under void contract would only be payable 
after the advantage has been refused to be restored. 

The claim for interest on the ground of negligence 
on the part of the vendor in overlooking the pro- 
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visions of the law, cannot be granted aeit is 
equally the vendee's duty to know the law. For this 
reason also the claim for interest is not sustainable. 
Further, the claim for interest based on negligence 
of the vendor is governed by Art. 36, Lim, Act and 
not by Arts. 97 or 62. 184 Ind. Oas. 130 (2), relied 
on 


' Where a contract of sale is found tobe void and 
the amount paid under it is repaid by the vendor 
to the vendee, the vendee is not entitled to any 
interest on the amount from the date of its payment 
to the date of the institution’ of the suit for damages 
by the vender for breach of contract if it is not 
proved that the amount had earned any interest in 
the hands of the vendor. 71 Ind. Oas. 629 (1), 
relied on. 


F. A. from the decree of the Sub-Judge, 
EH Olass, Ferozpore, dated August 29, 


Malik Barkat Ali and Mr. Sant Lal, for 
the Appellants. - 

Messrs. Jagan Nath Aggarwal and Jiwan 
Lal Kapur, for the Respondents. 


Addison, J.— The plaintiffs sued for 
recovery of Rs. 10,000 on account of breach 
of contract due to the negligence and mise 
feasance of the defendant, the District 
Board of Ferozepore. The Board invited 
Offers in 1934 for the purchase of its Rest 
House at Moga.. On April 15, 1934, the 
plaintifis submitted a tender, offering to 
buy the Rest House for Rs. 35,100. The 
District Board.:confirmed the sale on 
September 24, 1934, Thereafter the plain- 
tiffs paid Rs. 5,000 on October 1, 1934 and 
Rs. 30,100 on October.5, 1934. On April 16, 
- 1935 the Commissioner of Jullundur Division 
refused to sanction the transaction, and it 
is not dispyted that his sanction was 
essential before the contract could be 
entered into. On August 19, 1935 the plains 
tiffs were requested to take their money 
back but they did not do go till‘April 14, 
1936. Thereafter, on August 26, 1937, they 
instituted this suit. ‘The Bard pleaded 
that thers could be no contract of sale 
without the Commissioner's sanction and 
that no misstatement had been made by 
it to the plaintiffs. It waa further stated 
- that the plaintiff had suffered no damage 
. and that their. money had been returned 
tothem. Finally, it was said that the suit, 
being based on tort, was timesbarred. 

The trial Judge held that there was no 
. contract and-that the defendant was bound : 
to restore the advantage it had obtained 
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under s. 65, Contract Act. It.was further 
held that plaintifis had sustained damages 
by reason of the negligence of the Board 
in overlooking the.imperative provisions of 
law which made the Commissioner’s sanc- 
tion essential; while the plaintifis were 
notin fau't. For. this reason the trial Judge 
allowed the plaintiffs as damages for this 
negligence interest at six per cent. per 
annum from the date of the receipt of the 
money by the defendant up. to April 14, 
1936, the plaintiffs took the money back. 
This amounted to Rs, 3,211-10-0 which sum 
has been decreed. Against this decision 
the defendant has preferred this appeal 
while the plaintiffs have put in cross- 
objections, claiming a further sum of 
Rs, 6,788-10 0, 

It was not disputed before us that there 
was no contract as it could not be entered 
into without the Oommissioner’s sanction. 
It was the duty of both parties to know the 
law. The defendant was however under the 
provision of s, 65, Oontract Act, bound to 
restore any advantage it had obtained under 
the agreement, and this has been done. 
Section 65, Contract Act, is to the effect 
that when an agreement is discovered to 
be void, or wien a contract becomes void, 
any person who has received any advantage 
under such agreement or contract is bound 
to restore it, or to make compensation for it, 
to the person from whom he received it. 
It is admitted that the defendant has ree 
stored the full amount, which was the only 
advantage it obtained under the agreement. 
It has not been proved that this money 
earned any interest in the hands of the 
defendant. Toe second part of s. 65, 
namely "or to make compensation for it,” 
only comesinto pley when the advantage 
cannot be restored. ' In this view no interest 
was allowable to the plaintiffs, In a similar 
case, namely Har Nath Kuer v. Indar 
Bahadur Singh (1) their Lordships of the 
Privy Council only allowed interest on the 
sum found to have: been paid from the 
date of the institution of the suit and not, 
from- the date when the -money was paid. 
In the present case, the money was repaid 
before .the .suif was instituted and notice 
was given to the plaintifis to take it after 
the Commissioner had refused his sanction. 
This decision supports the principle that 


. ifiterest would only be payable after the 


advantage has been refused to be res.ored. 

(1) 45 A'179; 71 Ind. Oas. 629; A I. R1922P O 403; 
50 T A 69; 26:0 0223;:90& ALR 270; 90 LJ 
652: 44M LJ 489;370 LJ 346;270 W N 949; 18 
L W 383; 33M LT 2165P L.T 28l;2 Pat L R 237 
(PQ), 


Iqbal Nath (9). 
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~ Theclaim.for interest has been decreed 
-on the ground of negligence on the part of 
“the Board in overlooking the provisions of 
nthe law, but it was equally the plaintiffs’ 
‘duty to know the law. For this reason also 


the claim for interest is not sustainable. _ 


Further, the claim for interest being based 
on negligence of the Board-is time-barred 
“under Art, 36, Lim. Act, which allows two 
years from the date of the malfeasance, 
‘misfeasance or non-feasance for a suit for 
‘compensation. for such malfeasance ete., 
“independent of contract and not herein 
specially ‘provided for.” Article 97 has 
obviously no application and this finding of 
‘the trial Court was not supported by the 
learned Counsel appearing on behalf of the 
plaintiffs. Their case before. us was that 
Art. 62 applied. This Article gives three 
“years’ limitation for a suit for- money pay- 
‘able by ‘the defendant to the plaintiff for 
‘money received by the defendant for the 
plaintiff's use. Obviously also that Article 
‘has no application, In Ghulam Haider vy. 
Article 36 was -applied. 
‘For the reasons given, we accept the appeal 
and dismiss the plaintiffs’ suit. The cross- 
objection ‘are -also dismissed. The parties 
will have to bear their own costs through- 
oùt. rn 

~ "8. Appeal allowed. 


x A IR, 1939 Lah 118; 184 Ind. Cas, 130; 12 R 


at RANGOON HIGH COURT . 
Oriminal Revision No. 393-B of 1939 
a. October 12, 1939 
Macknry, J. 
MA PU— APPLICANT 


ak VETSUS 
MAUNG TUN PE AND anotazrr— 
` — RESPONDENTS, 
_. Criminal Procedure Code (Act V of 1898), a. 250— 
_ Complainant to pay compensation to each of several 
accused—Proper order for imprisonment in default— 
Accusation must not only be false but also frivolous or 
_ wezatious. j 
. Where a complainant has to pay compensation to 
each of several accused the imprisonment which the 
Magistrateorders in default of payment should be 
ordered in respect of default of payment to each of 
the accused. : 
, It isonly when the Magistrate is of opinion that the 
accusation against the accused was, not only false 
but also either frivolous or vexatious that he can act 
under s. 250, Oriminal P.O. The reason is that this 
section is not to be applied exceptin cases which are 
frivolous ‘or vexatious. It ‘ia’ not inténded’to be 
: applied in serious cases which are to be dealt with 
. under‘the provisions of s. 211,1. P. ©.’ It is for this 


` yeasonithat a Magistrate must! find’ that’ the/Gase is’ 
Sg 
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frivolous or vexatious before he has jurisdiction to 


- deal.with the matter under 8,250, ` 


“Or.-R. ‘for the review -of the order of the 
Township. Magistrate, Kyaanggon, dated 
July. 3, 1939. . . ie ee 


Order.—The applicant Ma Puno’ was 


-ordered ‘by the Township Magistrate of 
.Kyatinggon under s. .250, Criminal P, 0., 
to pay: compensation of Rs. 10 to each ‘of 
‘the two reapondénts Maung Tun Pe and 
Maung Tun Saing. The order of the Magis- 


trate was that sbe was to pay compensation 


-öf Rs. 10 each -tothe two accused, in de- 
-fault she was to” suffer 30 days’ simple 


imprisonment. Where a.complainant hasto 


‘pay compensation to each of-several accused 


the: imprisonment , which the Magistrate 
orders ‘in ‘default of payment shouldbe 


‘ordered ‘in respect of default of paymént.,to 


each of the accused. Consequently the order 


‘in this case should have read “1 direct Ma 


Pu to pay compensation of Rs. 10 to each 
of the two accused Maung Tun Pe and 


- Maung Tun Saing under s. 250, Oriminal 


P. C., in default of payment in each case 
she will euffer-39 days’ simple imprison- 
ment,” Si E. 

The complaint of Ma Pu was that she had 
loaned’ her two bullocks to Tun Saing for 
55 baskets of paddy ‘to be payable when the 
paddy sheaves were collected on the thresh- 
ing floor, when the bullocks were to be re- 
turned. Om December 267 1938 she went to 
Tun Saing s farm in company with Maung 
So:Pe and demanded the return of the 
bullocks. The two bullocks were apparently 
in the kwin-close by. She says that Tun 
Saing permitted her to take -them away and 
that she and So Pe each taking a-bulloék 
proceeded to move away. They were imme- 
diately followed by Tun Pe, Tun Saing and 
Tun Saing’s two coolies, Kala and: Leik 
Khun, who proceeded forcibly to remove the 
leading strings of the buliocks from their 
hands and to take them away. Tun Saing 
said that he would not return the bullocks 
unless debt was paid. $ 

Tun Sain’s defence was that the two 
bullocks had been pledged to him as secu» 
rity for debt of Rs. 63 and that it had 
been agreed that .if the money were not ree 
turned by the harvest the bullock would 
become the property of Tun Saing. The 
Magistrate believed the evidence offered by 
Tun Saing to prove this allegation and he 
held therefore that the case of Ma Pu had 
been shown to be a false one. ‘He acquitted 


t 


Tun Pe and Tun Saing (having previously . 


‘discharged Kala and Leik Khun as there 


was no evidence against them), and in his 


tom Stk 
as 
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order of acquittal he directed that the 
complainant Ma Pu shculd show cause why 
‘she should not be punished under s. 250, 
Criminal P. ©. Ma Pu furnished a written 
‘explanaticn. The Magistrate then recorded 
the following further order : 

“1 have read the written explanation of Ma Pu 
and find it unsatisfactory.'I therefore direct that the 
accused Ma Pu do pay compensation of Rs. 10, ete.” 

It is obvious that the Magistrate did not 
comply with the provisions of s. 250, Orimi- 
nal P.O, It is only wken-the Magistrate is 
of opinion that the accusation against the 
accused was not only false but aleo either 
frivolous cr vexatious that he can act under 
s. 200, Criminal P.O. The reason is that 
this section is not to be applied except in 
case which are frivolous or vexatious. It 
is not intended to be applied in serious 
cases which are to be dealt with under the 
provisions of s. 21], I. P.O. -It is for 
this reason that a Magistrate must find that 
the case is frivolous or vexatious before 
he has jurisdiction to deal with the matter 
under s. 250. In the present case the 
Magistrate has merely found that the case 
was a false one. Next, the Magistrate in 
directing that compensation should be paid 
must record his reasons, Here the Magis- 
trate has merely said that the written ex- 
planation of Ma Pu (which he has not 
considered in any way) was unsatisfactory 
—and he does not explain in what way it is 
unsatisfactory. Nor does he explain why he 
thought that this was a case in which com- 
pensaticn ought to be awarded to the ac- 
cuséd. For these reasons alone the order of 
the Magistrate must be held to be invalid. 


Apart from this, however, it is clear that 
the Magistrate did not have sufficient reas 
son for holding that the case was a frivo- 
lous cr vexatious one. Although several 
witnesses were offered in the defence, only 
two witnesses spoke to the actual episode 
and they are Kala and Leik Khun, the two 
coolies of Tun Saing who had themselves 
been co-accused. The Magistrate himself 
has ‘said that it ‘is hard to believe their evi- 
dence. We are left therefore with the story 
of Ma Pu and her witness So Pe. So Pe is 
not a relation of Ma Pu and theréis absoe 
lutely no reason why his evidence should 
be disbelieved, From this it is quite clear 
that the story that Ma Puand SoPe went 
to Tun Saing’s farm and took the two bul. 
locks away but in so dcing were restrained 
by Tun Saing and his friends who removed 
the bullocks from their custody is a true 
one. They say that Tun Saing gave permis- 
sion to them to take.the bullecks away and 
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that evidence has not really been rebutted. 
Oertdin. of the defence witnesses, namely 
Chan E and Maung Tin, say that they had 
asked Tun Saing to come along with them 
for a certain purpose, but as they were 
about toleave somebody shouted to him to 
come back, He went away fora time and 
‘cn his return told them that Ma Pu had 
asked for the return of her bullocks but 
‘that be had told her that he could not ree 
turn them. Of course this evidence is of no 
assistance to the defence. It therefore ap- 
pears to be no more than the truth that the 
~bullocks were forcibly removed from Ma Pu 
and So Pe’s possession, 

I have no doubt that the trouble hag 
arisen because Ma Pu on the one side and 
Tun Saing on the other regard the transace 
tion in regard to the bullocks in different 
lights. Ma Pu seems to think that she has 
merely loaned the bullocks to Tun Saing 
for a certain period for a certain amount of 
paddy. On the other band Tun Saing con- 
siders that he has given Ma Pu a loan and 
is entited to keep the bullocks as security. 
Possibly the money representing the hire 
of the bullocks was paid at an early date in 
advance. Ma Pu chooses to regard the pay- 
ment merely as the amcunt of hire and 
Tun Saing chooses to regard it as a loan. 
Which is the truth of the matter I do not 
know. At any rate it is quite clear that Ma 
Pu’s complaint can be deemed to be neither 
frivolous nor vexatious, for she appears 
genuinely to have thought that she was ene 
titled to the custody of her bullocks, and 
Tun Saing, so far as the evidence goes, ap- 
pears at first to have thought that sbe was 
entitled to their custody. Possibly, Tun 
Saing on second thought held that his loan 
represented more than a reasonable amount 
for the hire of the bullocks and that if Ma 
Pu took the bullocks back she ought to pay 
him the difference. For these reasons I set 
aside the order of the Magistrate passed 
under s. 250, Criminal P. O., and direct 
that the compensation paid by Ma Pu be 
refunded to her. 


S. Order set aside. 


MADRAS HIGH COURT. 
Second Appeal No. 95 of 1936 
April 25, 1939 
W apswokta, J. 
AKUTHOTA BYRE GOW DU— APPALLANP 
versus 
MUNIAMMAL AND ANOTHER—RESPONDENG 
Hindu Law—Adoption — Authority — Testator by 


will authorising both widows separatel 
adoption—Conetruction of will, j yee 
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Where by a will the testator authorises both his 
widows separately to make adoption the instrument 
should be construed on the assumption that the per- 
son giving the authority intended his widows to do 
that which the law allowed and not to do something 
which was, if not absolutely illegal, very urusual and 
not practised among Hindus. The testator cannot 
therefore be intended to have authorized simultaneous 
adoptions bythe widows. It must be inferred that 
he must have contemplated following the ordinary 
rules of Hindu Law whereby the refusal to adopt by 
the senior widow orher consent would be a necessary 
preliminary to.a valid adoption by the junior 
widow. Where there is no such refusal or consent 
by the senior widow, the adoption by the junior 
widow is invalid. Akhoy Chunder v. Kalapahar Haji 
(1) and 14 Ind. Oas, 17 (3), relied on. 


S. A. against the decree of theSub-Judge, 
Salem, in A. S, No. 9 of 1935. 

Mr. D. R, Krishna Rao, for tbe Appellant 

Mesers, ©. S. Venkatachariar and D, 
Ramaswamy Iyengar, for the Respondents. 


Judgment.—This appeal raises the ques- 
tion of the validity of an adoption. The 
properties in question formed part of the 
estate of one Sampanghi Rame Gowdu who 
hada son Byre Gowdu. The father and the 
son separated and it was agreed as one of 
the terms,of the partition that the father’s 
estate should be held during- his lifetime 
by his second wife Lakshmakkal and on 
her death should go to Byre Gowdu, the 
son by the first wife. Lakshmakkal during 
her lifetime transferred those properties 
to her nephew, defendant No, 1. Byre 
Gowdu had two wives, the first was the 
plaintiff and the second was one Ramakkal. 
Neither of them had any children. Byre 
Gowdu died in 1909 leaving a will which 
concludes with the following sentence : 

“lf after my lifetime, both of you (i. e. the two 


wives) do not agreeto live together dividing the said 
proprties into two equal shares, you shall separately 
make adoptions......." i 
Apparently this was regarded as giving 
each of the widows power to adopt without 
regard to the other. At any rate in 1909, 
shortly after the death of Byre Gowdu, the 
junior widow Ramakkal adopted defend- 
ant No, 2. There is no doubt about the 
fact of the adoption which is embodied in 
a deed, Ex. 2. At the time ofthe adoption, 
the two wives who are sisters were living 
together. The plaintif made no objection 
to the adoption; but it has been found as 
a fact that she did not consent to it. The 
adopted son lived with the two widows for 
many years without hisstatus being ques- 
tioned. However, after defendant No. 1 got 
a. transfer of Lakshmakkal’s property, he 
also’ got a surrender from defendant ‘No, 2 
‘of the latter’s interest theréin. Ramakkal 
died in 1930 and Lakshmakkal died in 1932. 
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Byre Gowdu's father had died long before. 
So- that atthe time of the suit there were 
living, the plaintiff who is the senior widow 
of Byre Gowdu, defendant No. 2, adopted 
by the junior widow Ramakkal, and de- 
fendant No 1, the nephew and transferee of 
Byte Gowdu’s father’s second wife, ie 
We are no longer concerned with the 
plaintiff's right to the half of Lakshmakkal’s 
properly which goes to her asthe widow of 
ker husband. The appeal relates only to 
the right of the plaintiff to the half of the 
property which would have devolved upon 
Ramakkal had she been alive when Laksh- 
makkal died and is now claimed to have 
devolved upon defendant No 1 by reason 
of the surrender by defendant No. 2, the 
adopted son of Ramakkal. The main ques- 
tion in theappeal is whether this adoption 
was valid. Fortunately there is no longer 
any difficulty about the facts and the only 
trouble relates to the effect of the provision 
in Byre Gowdu’s will, Ex. B, which has 
already been extracted authorizing each of 
the widows to adopt. It seems to me that 
this difficulty can be resolved by reference 
to authorities, The Privy Council in Akhoy 
Chander v. Kalapahar Haji (1), dealing 
with a case in which two widows were 
each authorized to make adoptions, and in 
pursuance of that authority made simul- 
taneous adoptions, held firstly that the 
instrument should be construed on the 
assumption that the person giving the autho- 
rity intended his widows to do that which 
the law allowed and not to do something 
which was, if not absolutely illegal, very 
unusual and uot practised among. Hindus. 
secondly their Lordships held that simul- 
taneous adoptions by two widows were cons 
trary to law. 
Next there is the case in Bijoy .Krishna 
v. Ranjit Lal (2), the decision being con- 
firmed in appeal by the Bench whose 
judgment is reported in Ranjit Lal v. 
Bijoy Krishna (3). That case concerned an 
instrument which authorized two widows 
to act according to their religious tenets by 
adopting three sons successively.’ It was 
held following the Privy Council decision 
just cited that the instrument must be 
read not as authorizing an illegal simul- 
taneous adoption but as giving -power of 
adoption to the widows successively and 
that this being so the elder widow. had 
the prior right to exercise the power of 


aoe A 406;12 I A 198; 4 Sar. 678; 9 Ind. Jur. 400 


(2) 38 O 694; 12 Ind. Cas. 460. = - 
(3,390 582; l4:Ind. Oes. 17; 100 W N 440. . 


4940 BANTU v. MatKU (ALL). 747 


adoption and that the younger widow had 
no right to adopt before the elder widow 
had exhausted her right or refused to 
use it. The reasoning is that such a con- 
struction is riot contrary to the terme of the 
instrument and is in accordance with the 
ordinary rule of Hindu Law, which may be 
assumed to have been in the mind of the 
person giving the authority at the time 
when the instrument was drafted. The 
confirming decision has been quoted with 
approval in a Madras . case Venkatappa 
Mayanim Bahadur v. RangaRao (4), though 
the point actually arising in that case was 
rather different. . À 

It sesma to me that these decisions dise 
pose of the contention that the adoption 
of defendant No, 2 by Ramakkal was valid, 
Exhibit B on its face might be reaad as 
authorizing each of the widows to make an 
adoption either simultaneously or one after 
the other, in which case there might be 
living contemporaneously two adopted sons 
to one mana notion repugnant to Hindu 
Law. Similarly itis contrary to the ordi- 
nary rule of Hindu Law that when there 
are two widows they should be permitted 
' to include in an unseemly scramble for 
priority in adopting a son to their deceased 
husband, the rule being that in such a case 
the senior widow should have the right 
which will only pass to the junior widow 
if the senior widow refuses to adopt or 
consents to an adoption by her co-widow. 
Applying this rule to the construction of 

x. B, we must, I think, infer an intention 
to authorize each of the widows to adopt, 
the procedure contemplated being that 
prescribed by the ordinary rules of Hindu 
Law whereby the refusal to adopt by the 
senior widow or her consent would be a 
necessary preliminary to a Valid adoption 
by the junior widow. On the findings of 
fact it must be held that there was no 
such refusal to adopt by the plaintiff nor 
was there any consent to the adoption. It 
follows that the adoption is invalid. It 
has. also been contended that defendant 
would be entitled to the property if not 
as an adopted son at least as a persona 
designata. There is no force in this con- 
tention. The deed cf adoption Ex. 2 makes 
it clear that the rights thereby conferred 
upon defendant No,2 are conferred solely 
and only by virtue of the adoption made 
under if. It is not the case of a gift to 
an individual with an erroneous des- 
cription of that individual but a case of 


(4) 39 M772; 30 Ind. Cas, 166; A IR 1916 Mad. 919; 
29 M LJ 18; 18 ML T 19; (1915 N WN 424, 


the performance of a formal act by virtue 
of which the rights inthe property would 
accrue. The formal act being invalid no 
rights can pass under it, In the result 
therefore the appeal is dismissed with 
costs of respondent No. 1 (plaintiff). Leave 
to appeal is refused. œ 
NiwD. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
First Appeal No. 74 of 1937 
November 8, 1939 
Tuou O. J. anp Ganea Nata, J. 
SANTU—-APPELLANT 
versus 
MAIKU anp orages— REBPONDENTS 

Will—Will traced to possession of deceased and last 
seen there not forthcoming after hts death — Pre- 
sumption arising therefrom—~HvidencemAppreciation 
—Nervous witness, value of. ; 

Ifa will traced to the possession of the deceased 
and last seen there is not forthcoming on his death, 
itis presumed to have been destroyed by himself ; 
and that presumption must have effect unlessthere is 
sufficient evidence to rebut it. The presumption will 
be mors or less strong according to the character of 
the custody which the testator had over the will, 
Allan v. Morrison il) and Anwar Hoessein v. Secretary 
of State (4), relied on. 

A witness's evidence shouldnot be rejected merely 
peceute he has appeared nervous in the witness- 

ox, 


F., A. from the decision of the District 
Judge, Oawnpore, dated January 8, 
1937, 

Mr. B Mukerji, for the Appellant, 

; Mr, Ram Nama Prasad, for the Respon- 
ents. 


Thom, C. J.—This is an appeal by an 
objector to an application for probate, The 
applicants presented an application for pro- 
bate of the will of one Sita Ram alleged to 
have been executed and registered by him 
on May 3, 1929, That Sita Ram who died 
on February 22, 19°%4, did execute a will 
on May 3, 1929, does not, in our judgment 
admit of any doubt whatever. The learned 
District Judge who heard the application 
for probate has upon a consideration of the 
evidence held that the will, a certified copy 
of which only has been produced was exee 
cuted by Sita Ram on that date. The two 
attesting witnesses had died by the time 
the application came before the learned 
Judge for final disposal, One of these wit- 
nesses, Baldeo Prasad, however had made 
at an earlier stage of the proceedings a 
declaration which is referred to in the ap 
plication itself. The declaration is ag 
follows : 

“I, Baldeo Prasad, one of the witnesses to tho last 
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will and testament of the testator mentioned in the 
above petition, declare that I was present and saw the 
said testator affix his signature thereto.” 


Furthermore the scribe Ohandu Lal gave 
evidence and deposed that the willin respect 
of which probate is sought was executed 
by Sita Ram, The endorsement shows that 
Sitaram was duly identified before the Sub- 
Registrar. Jt is unnecessary to refer further 
to the evidence on this point, We see no 
reason whatever to differ from the conclu- 
sion which has been reached by the learned 
District Judge, The applicants having failed 
to prcduce the original will it was fer them 
to show that the will had not ‘been revoked 
. by the testator. before his death. In this 
connection it is appropriate to refer to the 
provisions of the will. In the will the 


will in the following terms. Solong as’ I, the.exe- 
cutant, shall remain alive, I shall be the owner in 
possession of all my movable and immovable property 
outstanding debts, household goods, ornaments, cash, 
utensils and clothes. I shall have every proprietary 
power to bring the things to my own use.and make 
transfers in respect thereof. After the death of me, 
the executant, Sri Thakur Krishnaji installed in 
the temple in house No, 19-127 situate in Patkapore 
Bazar, Ram Narain, city of Cawnpore shall be the 
owner in possession of my movable and immovable 
. property, household goods, outstanding debts, orna- 
ments and cash, etc.” 


It will be seen that by the aforemen- 
tioned provisions the testator made an en- 
dowment of his entire property. The later 
provisions in his will make provision for the 
creation of a trust to manage the endowed 
property. Hight trustees were appointed, 
the first named being Maiku Lal one of the 
Petitioners. It is alleged by the petitioners 
in their petition that the original will had 
been mislaid since the testator’s death. The 
evidence adduced by the petitioners in res 
gard to the disappearance of the will was 
- directed to proving that one of the trustees 
mentioned in the will namely Shri Kishan 
appropriated the will on the day after. the 
death of the testator and had refused to 
make it available, In the course of his evi- 
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dence Maiku Lal deposed : 

“He (the testator) himself until his. death 
managed the property on behalf of Thakurji. In the 
interval between the execution of the willand the 
testator's death I did not see the will) When the 
testator’s property was examined after his death no 
list was drawn up. The household property was 
left as it had been. The money and documente were 
found by the idol of Thakurji. Shri Kishan open- 
ed the door next day in my absence and took the 
money and the will away. I read out the will aloud 
in front of all present after the testator’s death. I 
asked Sri Kishan for the will four or five days later. 


He said he had it under lock and key and would let 


me have it later. After that I asked for it several 
times but he always made excuses saying he would 
give it tome later, This went: on for two ‘or'three 
monthe, I then gave up asking for it. Two or three 
months after that he gave me the key. JI then opened 
the Kothri in the absence of Sri Kishan but in the 
presence of others, that was two or three months after 
the death of the testator and the day after I had 
been given the key. The Kothri is in the same 
house as mandir. Various things were found of 
which a list was made. I and others signed the list, 
The will was not found. I have the list but not 
with me at the moment. There was no note on the list 
that the will was not found. The will was not asked 
for from Sri Kishan after that.” 


On the point of the finding of the will on 
tbe day of the testator’s death Maiku Lal 
is supported by the witnesses Ramanuj and 
Dr. Suraj Narain. (After dealing with the 
evidence of these witnesses their Lordships 
proceeded further.) We would observe in the 
first place that a witness’s evidence should 
not be rejected merely because he has ap 
peared nervous in the witness-box. Many 
witnesses are nervous when giving evidence 
in Court. In the second place it is to be 
noted that nowhere in his evidence has 
Suraj Narain deposed as the learned Diss 
trict Judge seemed tothink he did that ‘he 
had seen Sri Kishen remove the will.. What 
the witness said was: ` | aad 


“In the morning Sri Kishan in my presence took 
the money and gave it to Sheo Mangal, He left tlie 


» 


will himself.’ r E 

We have examined the original deposi- 
tion and it appears. that what the witness 
stated was that ‘he kept the will himself:” 
We do not see any inconsistency on this 
point in the evidence of Maiku Lal and Dr. 
Suraj Narain. According to the evidence of 
Maiku Lal afterthe will was read it was 
given into the custody of Sri Kishen. -Later 
apparently the money which was also given 


to Sri Kishan was handed over to Sheo 


Mangal. The will was -kept according ‘to 
Suraj Narain by Sri Kishen. There is nothing 
therefore in Dr, Suraj.Narain’s evidence to 
justify the observation that he had stated 
that he saw Sri Kishen remove the will. 
In regard to the learned District Judge's 
criticism of the statement of the witness 
that he had been often shown the will by 


a 
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the testator we would observe that this was 
an answer given in cross-examination and 
it may well be that the witness simply 
agreed to an answer suggested by the cross- 
examiner. We are satisfied after a review 
of the evidence of the witnesses adduced 
by the petitioners and in the light of other 
considerations to which we shali now refer 
that there is no reason not to accept their 
testimony. The learned District Judge upon 
the question of the discovery of the will 
after the testator’s death appears to have 
accepted the evidence of Sri Kishan who 
denied that there was a will discovered 
after the testator’s death, The learned Dis- 
trict Judge however appears to have over- 
looked the statement made at an earlier 
stage of the proceedings in his Oourt by Sri 
Kishen. The statemert is as follows: 

“The fund relating to the property dedicated by 
Sita Ram Halwai, resident of Patkapore, to Sri 
Radha Krishnaji, is not with me, it is with Sheo 
Mangal. He might have spent something out of it 


but the remaining amount is with him. He might 
be having about Ks. 800 with him.” l , 

There is clearly an implied admission in 
this statement that there had been a dedi- 
cation by Bita Ram; this dedication could 
only have been by the will executed ‘on 
May 3, 1929. Whilst rejecting the evidence 
produced by the petitioners and accepting 
in part at least the evidence produced by 
the objector the learned District Judge has 
nevertheless granted probate. At the con- 
clusion.of his judgment he observes ; l 

SI have not been enlightened on the law on the 
subject, and I have probably got it wrong; but it 
appears to me that in circumstances such as these 
where execution of a will some years prior to the 
testator'’s death is proved and the will is not forth- 
coming and nothing whatsoever can be ssid fur- 
ther about the will, the proper presumption to 
make is that the will was still subsisting when the 
testator died. It is of course possible in such cir- 
cumstances and therefore in the present case that 
the testator himself cancelled the will by destroy- 
ing it. But that is obviously only one of several 
possibilities, and I do not see why the Court 
should be called up to presume that that is actu- 
ally what happened. At all events as I have 
already said, I have not been referred to any law to 
that or indeed to any other effect. It appears. to 
me that the more proper presumption to make in 
the absence of any evidence on which it can be 
held that the testator cancelled the will by destroy- 
ing it or otherwise; is that ths will continued to 
subsist and to remain in full force up to the-testa- 
tor's death.” 


The learned District Judge has misdirec- 
ted himself in law, The law upon the ques- 
tion is well settled and it isnot as the 
learned District Judge has stated it. On 
this point reference may be made to the 
case in Allan v. Morrison (1), ‘I'nis was a 
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case decided by the Privy Council and in 
the course of their judgment the Board ob. 
serve i 

“It was not denied that there is a presumption, to 
use the language of Lord Wensleydale in Welch v. 
Phillips (2), that if a will traced to the possession 
of the deceasad and last seen there is not forthcom- 
ing on his death, it is presumed to have been desg- 
troyed by himself; and that presumption must have 
effect unless there is sufficient evidence to rebut it. 
Whether this should be called a presumption of law 
or fact does not seen material. It may of course be 
rebutted, and as said by Uockburn, O, J., in 
Sugden v. Lord St. Leonards (3), the presumption will 
be’more or less strong according to the character of 
the custody which the-testator had over the will,” 

Reference may be made further upon 


-the point under discussion to Anwar Hossein 


v, Secretary of Siate (4), in which the law 
on the subject was exhaustively discussed. 
In the present case however there is-evie 
dence which satisfies us that-the will was 
in existence at the time of the testator’s 
death. As we have observed we do not 
see any reason to reject the testimony of 
Maiku Lal, Dr. Suraj Narain and Ram 
Anuj. Further, there is no evidence whate 
ever to justify -the conclusion that the 
testator had changed his intention in ree . 
gard to the disposition of the property as 
that intention was embodied in the will 
which he executed on May 3, 1929, On 
the contrary the facts and circumstances 
point to the continued intention of the 
testator that his. wishes as embodied in 
that will should be given effect to. It was 
the testator who had established the idol 
in his own house. This is a matter upon 
which there can be no question. He, right 
upto the day of his death, resided in the 
house and- maintained the idol. © Further- 
more itis plain from the terms of the will 
itself that its execution was not the regult 
of hasty decision. The testator was a com- 
paratively old- man, he had no issue and ha 
desired in these circumstances to make 
provision for the disposal of his property in 
the event of his death. There is nothing to 
indicate that there was any reason for his 
departing from his intention by revoking hia 
will. Tne revocation of the willl would no 
doubt-be to the benefit of the objector who 
is a distant relation, but there is nothing to 
show that the testator changed his mind 
and destroyed the will with the intention 
that the property should go to his heirs. 
The facts that the testator up to the day of 
his death maintained the idol in his house 
is quite inconsistent with a departure from 

(2) (1836) 1 Moo P O 299; 43 R R 83, 

(3)(1876) LR1 PD 154; 45 LJ P 49; 34 L T 372; 
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the intention that his property should be 


dedicated to the idol after his death. 

We would further observe that the- ob- 
jector has produced no evidence in respect 
ofthe averment contained in his written 
statement “that the deceased had great 
affection for the objector and his .son 
Manna and the relations continued to be 
very cordial,” As observed the objector is a 
distant relation and in the course of the will 
the testator bas referred particularly to 
the fact that he had -no male and female 
heirs. There is no:Teference in the will to 
his distant relations, After a full considera- 
tion of the evidence upon the record we are 
satisfied that the will a certified copy of 
which has been produced is the last will 
and testament of Sitaram and that the will 
was in existence at the time of the testa- 
tor’s death. In these circumstances the 
applicants who are trustees appointed by 
the testator to manage the endowed pro- 
perty are entitled to probate. In the result 
the appeal is dismissed with, costs. 


De 7 Appeal dismissed. 





NAGPUR HIGH COURT. 
Second Appeal No, 791 of 1937 
September 14, 1939 
GRILLA, J. 
N ARHARI—PLAINTIFP—APPRLLANT 
- “versus 
p st. MAHARANI-—Dzranpant—. : 


RESPONDENT `- 

`O. `P, ‘Land Revenue Act (II of 1917), a. 109— 
Succession to tenure of protected thekedar, how 
governed— Hindu holder—Idea of notional jointnesa. 

::Buecèssion tothe tenure of protected thekedar is 
governed. under s. 109, O. P..Land- Revenue Act by 
the personal law of the deceased thekedar. The law. 
which is 3 to be applied is the ordinary law of Hindu 
succession an modified in minor details by s. 109, 
and irrespective,’ of any idea of notional jointness 
which might arise -from the principle that the 
tenureisimpartible. . 

Hence where a:person who after expressly denying 
the status of jointness with his deceased brother who 
was the last holder of the tenure, subsequently puts 
forward a claim as revergioner on tha death of the 
widow of his deceased brother and not as a survivor, 
he is not entitled to succeed tothe exclusion of the 
daughter of the last. holder. In such a case no 
question of notional jointness arises, 126 Ind. Oas, 
237 (1), distinguished. 


8: A. from the appellate decree of the 
Oourt of the District Judge, Raipur, dated 
September 14, 1937. 


Mr. R. B. Choudhrt, for the Appellant. 
Mn V.V. Kelkar, for the Respondent... 
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Judgment.—This is a plaintiff's second 


appeal from an affirming judgment of the ' 


lower Appellate Court. Tne ‘plaintiff 
sought a declaration that an order passed 
in the Revenue Oourt regarding mutation: 
in tte name of a protected thekedar, 
which mutation had been effected in the 
name of one Mst, Maharani, was null and 
void, and that he was entitled to the status: 
of protected thekedar. 

The last protected thekedar was his 
brother Jagatram. The defendant is 
Jagatram’s daughter by Mst. Laxmi. 
Originally the plaintiff joined with him 


in the plaint his nephew Kangalu on the . 


ground that they were joint and ` bad been’ 
joint with Jagatram and his widow Mst, 
Apurna and that on Apurna’s death he was: 
entitled to succeed and that Mst. Maharani 
was not Jagatram'’s daughter 
mcther had not-been married to Jagatram.,. 
He stated that the thekedari rights had’ 
originally been conferred on Tilkho, the: 

ae of Jagatram and: himself. The. 
defendant asserted ' her legitimacy’ and her’ 
paternity and denied that Narhari, the. 
plaintiff, was joint with the rest of the’ 
family. She also asserted that her father’ 
Jagatram had been the first _ protected 
thekedar. It will thus be seen that’ the 
plaintiff based his claim (from the fact 
that both he and his nephew were 
plaintiffs) òn jointness*’ and’ survivorship 
and also denied the defendant's legitimacy’ | 
and descent from Jagatramn. .He, kowe 


` 6Ver,. ‘definitely abandoned, this position. 


and.in an. oral statement made before the 
commencement of the trial it -was stated: 
ón ‘his bebalf as follows :— ` 0°" 

“As plaintiff No, 1 aloneis' the heir of J agate“ 
ram as his reversioner and inherited the protected: — 
thekedart righta of the village on the death of: 
his widow Annapurna the question of jointness 
or séparateness of the plaintiff with Jagatram is, 
not material and is not pressed any further’ aa 
plaintiff claims no interest on that account, It: 
is denied that Lakshmi was the married wife of, 
Jagatram | or that thé defendant ‘is the legitimate _ 
daughter.” 

‘The ‘plaintiff therefore made it clear by 
abandoning his co-plaintiff and by stating. 
that he-was Jagatram’s: reversioner that 
he ‘did not rely at all on his status ag, 
being a joint mémber of the family with 
his deceased brother Jagatram, and on 


his reiteration of the defendant's - illegitie ` 


macy the suit went to trial on this latter * 
question alone. It has been’ found in: 
both Courts that Mst. 
married wife of Jagatram and that the 
defendant was his legitimate daughter, 


In addition to an attempt to contest that ` 


and her 


Goe 


Laxmi was the 
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finding of fact in second appeal the 
plaintiff-appellant now puts forward the 
contention in lawthat as the estate was 
impartible and he had not renounced his 
right to succeed, he must beheld to be 
notionally joint with his deceased brother 
Jagatram all along,.and as the nearest 
male relative he was entitled to succeed in 
accordance with the principles laid down 
in Ram Sundar Mal v. Collector of Gorakh- 
pur(l)(the decision in this case was 
reversed later by their Lordships of the 
Privy Council but only on the question of 
the registration of a document, and the 
decision was upheld on the points of Hindu 
Law). This point found no mention in the 
memorandum of appeal preferred in the 
lower Appellate Court, but the point was 
raised inthat Court in the course of argu- 
ment, and it was held that as the plaint- 
iff had specifically renounced his claim on 
the ground of jointness, it was not open 
to him to raise the question again., . 
In Ram Sundar Mal v. Collector of 
Gorakhpur (1)it has been laid down that 
in the case of animpartible estate held 
Originally, by a common ancestor of the 
contesting parties, on the failure of a male 
descendant of the last deceased holder 
the nearest male of another branch will 
succeed to the exclusion of the widow 
of the last holder and that unless there 


has been an express proof of renuncia». 


tion by such male claimant or his ancestor, 
the. notional jointness among the male 
members of the family continues despite 
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The scheme of sutécession laid down ijn 
8. 109 (1)(b) demonstrates that any quese 
tion of notional jointness through a com- 
mon ancestry is to be excluded; I refer in 
particular to the provisoto cl. 2 of sube 
s. (b) which states that of such persons 
bearing the same degree of relationship 
to the deceased thekedar one who is joint 
in estate at the time of his death shall 
be preferred to one who was not so joint, 
There is thus aclear distinction between 
a joint and a separated brother as undere 
stood inthe ordinary Hindu Law of suce 
cession, Also there is provision in the 
case of more than one widow, which of 
the widcws is to succeed. If the law in 
Ram Sundar Mal v. Collector of Gorakhpur 
(1) applies to this case, there would be no 
provision for widows at all. 

It follows, then, that the law which 
is to be appliedis the ordinary law of 
Hindu succession as modified in minor 
details and irrespective, since it is go 
provided in the statute, of any idea of 
notional jointness which might arise from 
the ‘principle that the tenure is imparti- 
ble, and there can be no doubt that this 
is the view which the plaintiff himself 


took in the trial Court where he claimed 


as a reversioner on the death of the widow 
of the last holder and pinned ‘his case on 
his ability to prove that his deceased brother 
had left no legitimate issue; The claim 
that the Courts. below have failed to take 
into consideration’ the fact that his father 
was the first thekedar and that by the 


prolongéd ‘separation in residence, worship =- Oral statement he did not.: renounce his 


and social intercourse, Now, it is clear 
that in the case which I am now con- 
sidering, evenon the assumption that the 
firat protected thekedar was ‘Tilkho, the 
plaintifi’s father, and not Jagatram, his 
brother, a fact which the trial Court 
assumed without putting the disputed 
matter in issue, the law as enunciated in 
Ram Sundar Mal v. Collector of Gorakh- 


` pur (1) has no application to the present 


i 


Case, waich is governed by s. 109 of the 
Land Revenue Act. It is true that the 
tenure of protected thekedar is declared to 
be impartible. The plaintiff. claims that 
the succession has not been determined 
according to law. It is, however, laid 
down in s, 109 that the succession shall 
be regulated by the personal law ef the 
deceased thekedar subject to certain con- 
ditions which to some extent modify the 
ordinary perscnal law applicable to Hindus, 


(1) 52 A 793; 126 Ind. Cas, 237; (1930) A L J 724; 


_ Ind. Rul, (1930) All 797; A 1R1930 All 797. - 


“tight as a member of 


the joint family, 
entitled to succeed by survivorship on 
that accouut, is thus untenable, and if this 
Claim was in the plaintiffs mind and he 
genuinely had no desire to relinquish it, 
the oral statement on his behalf would 
céitainly have been differently worded, 
The statement there made was a correct 
exposition ofthe law thatthe succession 
to the tenure was governed by the personal 
law of the deceased thekeaar with such 
modifications as would prevent more than 
oné person succeeding to the tenure. 
That being so, the plaintaff-appellant can 
only succeed on the supposition that the 
defendant is not the legitimate daughter of 
the deceased, a daughter being a nearer 
heir than a separated brother. That the 
plaintif was a separated brother of the 
deceased admits of no contradiction; he 
himself has claimed as a reversioner 
rather than as a survivor, having ex- 
Pressly denied the status of jointness, and 
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indeed it has been shown that more than 
10 years before he admitted that he was 
separated from his brother. l l 

Similarly, turning to the question of the 
defendant’s legitimacy, we find that at the 
same time to which reference has just 
been made, the plaintiff in addition to 
admitting that he was separated from his 
brother admitted in the course of mutation 
proceedings that Laxmi was his brother's 
wife and that the defendant was their 
daughter. This, in addition to the findings 
of fact that the parents were married and 
that the girlis the legitimate issue of 
that marriage,. forms an effective bar to 
this question being.raised in second appeal. 


Reference has been made to a remark in - 


Russell’s Tribes and Castes on Koltas, 
to. which caste the parties belong, that 
Girls should be wedded before maturity, 


as among most ofthe Uriya castes, and | 


if nosuitable husband is forthcoming a 
nominal marriage is sometimes arranged 
with an old man, andthe girl is after- 
wards, disposed of asa widow. It is con- 
tended that this marriage ..is one of that 
kind, Apart from the fact. that the find- 
ings on record preclude any discussion 
as to the possibility of such a marriage, 
it is evident that the custom cited by. 
Russell clearly postulates that 


and without children, 


born. Oe aly oa a a ie 
The, appeal fails andis dismissed with 
costs, 
S. i Appeal dismissed. 
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MUHAMMAD AYOOB SAIFUDDIN 
KHAN AND OTHB88-—OoMPLAINANTS 
—APPLIOANTS 
t VETSUS l 
QULZAR MERAR AND OTHERS— 
OPPONENTS 
Criminal Procedure Code (Act V of 1893), 8, 145— 
Magistrate, if and whencan cancel his order under 
3. 145 (1) or terminate proceedings, - 


; 


Sub-sections (4) and (5) of s. 145, Oriminal P. 0O.. 


are not exhaustive and arenot intended to preventa 
Magistrate from terminating proceedings under s, 145, 
Oriminal P. O., when he 1s satisfied that the very 


cause and reason of proceedings under s. 149, Criminal - 
P. O., has ceased to exist. The Magistrate can cancel _ 


his order under sub-s. (1) or terminate the proceedings 
t 
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riage is a nominal one without intercourse _ 
It has been held as . 
a fact that a.child of this marriage was. 
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when, upon other information, or, it .may be, on his 
own information he is satisfied that no dispute likely 
to cause a breach of peace exists. However as pro- 
ceedings are instituted upon some information, so 
they should be terminated likewise upon some infor- 
mation and ordinarily it is desirable beforea Magis- 
trate terminates proceedings ofthie sort inthe 
exercise of powers which by necessary implication, 
the section confers, that he should have on record a 
Police report or other imformation to the effect that 
no dispute likely to causea breach of the peace 
exists. But where, the diary shows that the parties 


attended the Court from time to time, talked sbout - 


& compromise and then finally stayed away and did 


nothing for months, that might be said to constitute. 


information which would justify a Magistrate in his 
opinionthat no dispute likely to cause a breach of 
the peace existed ` any longer and would justify his’ 
order terminating the proceedings. 91 Ind. Cas. 399 


(2) and Manindra Chandra Nandi v. Barada Kanta. 


Chowdhury (3), relied on. 
Or. Ref. by the 
Judge, Sukkur, 
aside the previous order. 
Mr. P. 8S. Shahkani, 
Nos. 1, 2, 5; 6 and 7. 


Additional Sessions 


Mr. Partabrat D. Punwani, Advocate- 


Géneral, for the Crown. 


Davis, J. C.—Thisis a reference by. the 
Additional Sessions Judge, Sukkur, in whieh 


he recommends that we set aside an order. 
‘of the Sub-Divisional Magistrate, Shikar«- 


par, directing that proceedings under 8. 145, 


Criminal P., O., -which were before him. 
should be terminated. The learned Sessions - 
Judge.is. of the opinion that.as an order had. 


been passed by the Sub-Divisional Magis» 
trate under 8, 145 (1), Oriminal P. O., the 


only method in which the proceedings based. 
upon that order could.be terminated wag’ 
by. an order on an inquiry under sub-s, (4). 
or by an order under sub-s. (5) -cancelling. 
the order under sub-s. (1) and that it was: 


not open to the Magistrate to terminate 


. proceedings merely because on his.own ine 
- formation or on the ground of lapse of time. 
he was of the opinion that no dispute as. 


toa breach of peace any longer existed. 
But.we do not think.that sub-ss. (4) and (5): 


are exhaustive and were intended to prevent, 
a Magistrate from terminating proceedings - 


under s. 145, Criminal P. O., when he was. 
satisfied that the very Cause. and reason of 
proceedings under s. 145, Oriminai P. O., 


has ceased to exist. At first sight it would. 


appear that the words of.sub-s. (5) are per- 


emptory. An order passed under subes. (1). 


can be cancelled only under provisions of 


sub-s, (5; and that indeed appears to be the. 
principal argument of the learned Judge: 


and of the ruling in Sastu Sahu v. Nathuni 
Thakur (1) on which. he relies. But sube 


(1) AIR 1924 Pat. 689; 83. Ind. Cas. 665;26 Or. LJ 


105; 6 P L T 258. 
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s. (5) clearly. is not exhaustive, It begins 
in this way: > ` ans 

(5) Nothing in this section shall preclude any 
party so required to attend, or any other person 


interested, from showing that no such dispute as 
sforessid exists or has existed oS 


It merely provides ‘that ‘nothing shall 
prevent the party required to attend 
under the order passed under subss. (1) 
from showing that there is no such dispute 
to justify the.order. It also permits any 
other person interested to’ ‘do the same, 
but it does not say that if the Magistrate 
himself is otherwise ‘satisfied that the 
reason for the proceedings no longer exists, 
he should be compelled to continue with 
the proceedings which have lost their 
purpose; and when sub-s. (5) goes on to 
say that “subjectto such cancellation the 
order of the Magistrate under sub-s, (1) 
shall be final,” it means, we think, merely 
that in the special case to which subes, (5) 
has reference the order- of the Magistrate 
under sub-s, (1) shall be final under 
certain circumstances ; but it does not mean 
that in all other- circumstances it shall 
also be final; it does not- mean that the 
Magistrate cannot infact cancel his order 
under sub-s, (i) or. terminate the -proceed- 
ings when, upon other information, or, it 
may be, n his own information . he is 
satisfied that no dispute likely to cause. a 
breach cof peace exists. To hold otherwise 
would be to arrive at an absurd conclusion ; 
for. instance, after a Magistrate issued .an 
order under -subes. (1) of s. 145, Oriminal 
- P. Qu the-parties may come to an amicable 
settlement, 
--Magistrate’s Court or .his camp again;. is 
a Magistrate, then, to have uo power. to 
terminate proceedings taken in the interests 
of public. peace, and which clearly have 
lost their purpose? We do not think it can 
be said that a Magistrate's power is limited 
in any such way or that sub-ss. (4) and (5) 
_ Bet out all. the circumstances under which 
proceedings under. this section. can be 
- broughs to a close and in support of this 
view reference may be.made to the. case 
in Narasayya v. Venkiah (2) and the case 
in. Manindra Chandra Nandi v.. Barada 
KantaChowdhry (3). The Madras case fol- 
lowed tne. Calcutta case and in the Oalcutta 
case this point was put thus: 

“A party to a proceeding under s. 145 is not in 


the position of a plaintiff in a civil suit who has - 


set the Court in motion and has a right to require 
a decision upon the question raised by him. _Lf a 
Magistrate either refuses to make. an, order under 


(2) 49 M 232; 91 Ind. Cas, 399; I R1925 Mad. 1202; ” 


27 Or. L J 95; 49 M L J ida, 
(3) 30 O 112; 60 WN 417, 
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They may never come. near-the © 
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sub-s. (1) of s. 145, or, having made such an order, 
subsequently cancels it on the ground that a dis- 
pute ‘does not exist likely to cause a breach of the 
peace, no private person has any status to contest 
the propriety of his refusal to make an enquiry into 
the question of possession.” | 

In the Madras case the learned Judge 
said ; 

“It must be borne in mind that proceedings 
under s, 145 are not taken in the interests of pri- 
vate parties but for the preservation of the public 

eace and if the Magistrdte-is satisfled that the 
ikelihood of a breach of the peace either did not 
exist or that it has ceased to exist, it is the proper 
duty of the Magistrate to drop proceadings under 
s. 145’and withdraw from interfering with the 
rights of parties in the property.” ee 

The learned Judge.also points out that 
s. 145 (5), Oriminal P. O., provides for a 
especial case and.that the existence of this 


sub-section does not prevent-the Magistrate 


‘himself from terminating the proceedings 


if he is satisfied there is no likelihood of the 
breach of the peace and we would only add 
We think that even though the 
proceedings relate to a breach.of the peace, 
it is desirable that as a certain formality 
is required in the institution of these 
proceedings, sọ they should be terminated 
by the learned Magistrate likewise with 


‘some formality. And- as proceedings are 


instituted upon some information, so they 
should be terminated likewise upoa some 
information and that ordinarily -it is desir- 
able before a Magistrate terminates pro- 


' ceedings of this sort in the exercise of 
. powers which by necessary _ implication, 
. we think, the section confers, that he should 


have on-reeord a -Police report or other 
information to the effect that no dispute 
likely. to. cause a breach of ‘the peace 
exists. But where, as in this case, the diary 
shows the parties attended the Court from 
time to time, talked about a compromise and 
then finaily stayed away and did nothing 
for months on ead, we think that might 
be said. to. constitute. information which 
would justify a Magistrate in his opinion 
that no dispute-likely to cause a breach 
of the peace existed any longer and would 
justify his order terminating tne proceedings. 
It may be, the information on -which he 
acied was derived from the Court diary 
and the conduct of the parties, bat under 
the circumstances that information is as 
good 28 any otner and we can say that as 
proceedings.were- started upon- some in- 
fsrmation: under sub-s. (1)°s80 ‘also’ taey 
were terminated by tne Magistrate upon 
some oiher information sutlicient to jusuty 
the exercise by him of those powers which 
the section by: implication necessarily 
confers. We think therefore this is not a. 
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.case where the public interests or even by such officer as the Uourt may appoint, and 


the letter of 


‘should interfere. We 


that the reference should be returned- 
accordingly. : l T 
8. Reference returned: 


‚RANGOON HIGH COURT 
-Civil Miscellaneons Appeal No. 10 of 1939 
a April 4, 1339 - Tee 
iiopaets O. J, ano Beaunp, J, 
TAN BA OHENG AND aANoTane— 
APPSLLANTS 


PE versus. . 
RE HSTRAR, ORIGINAL SIDE, HIGH 
OOURT—RasponpaNnt 

Criminal Procedure Oode (Act V of 1898), s. 476—~ 
Jurtadiction of Gourt ta make complaint of abet- 
ment of offence under s. 205, Penal Cods—Discretion 
asto making compiaint under a. 478 exercised by 
single Judge of High Uourt—Laterference with, by 
appellate Bench in appeai. _ - 

A aomplaint of abetment of forgery is a complaint 
of an offences punishable under one of the sections 
of the Oode named in s. 195: (1) (6) namely s. 205, 
I. P.O. Moreover, the phrase in s. 476, Uriminal 
‘P.0., “any offence referred to in s. 193, sub-s, (1), 
` ol, (o)" -must mean any offence -to which s. 19), 
_ Subs, (1), cl. (6) has reference, The Coury therefore 
‘has jurisdiction to make a cociplaiat of abetment of 
an offeace under s. 205, L. P. O.. 

The power tolay a complaint under s. 476, Oriminal 

. O., is’ a discretionary power, and an appeilate 
Benoh of the High Uourt would-not interfere with the 
exercise of his discretion by~-a single Judge of the 
Gourt unless it could be shoWn‘tnat the discretion 
had beenexercised under somé“ittigapprehension or 
_ error which was plain on the face of the record. 


O. Misc. A. from an order of the High 
eer in Oivil Mise. Case No. lz of 
1939. 


Mr. N. M. Cowasjee, for the. Appellants, . 

My, Myint Thern, Toe Goverumeut Advo- 
Cale, ior Lue Kespoudent. i 

koberts, G. J—This is an appeai 
brought agauas the kegistrar on ihe Osigzie 
nai Sige O1 this Court, Who Dus diawu up 
two Com pisiu ts aguinsl bubu aud one oi Lhe 
appeilauis respecuvely, in accordauce wiin 
an order of tue learned Judge un tbe origi- 
Dai bide, passed OD JanUaly 21, of wis year 
under s. 470, Oriminai t. O. Tue material 
WOrds Ol tual secuiou, for ihe purpore of 
this appeal, read as tullows : 

“When any Uivil Uourt is of opinion that it is 
expeuient mm the interests of justice that an inquiry 
ahvuuld be made into any offence referred to in 
8 lyo, sub-s. (1), cl. (by, which &ppesis to have 
been committed in relation to a prucesding 10 that 
Court, such Ucurt may, alter such piellminury 


inquiry, if any, us it thinks heCussury, recurd a - 


inding to that efiect and make a complaint thereof 
in writing ‘signed (in the case of the High Court 


the law requires that -wə 
therefore direct 


shall forward the same to a Magistrate of the first 
Glass having jurisdiction, and may take sutficiént 
security for the appearance of the accused before 
such Magistrate or if the alleged offence is non- 


=> bailable may, if it thinks necessary so to do, send 


the acoused ın custody to such Magistrate.” l 
The suit in question was one in which 


. the two present appellants were the plain- 


tiffs. Ic was. of a complicated aature and 
in the course of a protracted hearing the 
learned Judge came to the*coaclusion that 
a forgery had been committed and that, 
although the appellants had not committed 
it themselves, they had aided and abetted 
1t8 commission. Íf taat be so, tney had 
committed an offence - punishable under 
8. 205, read with s. 103, L P. O. He also 
Came to the’-conclusion that appellant No, 2 
had committed perjury, panisoable uader 
8, 193. Accordingly, he furmed tae opinion 
taat ib was expedient taal, io the interesis 
of justice, a2-inqdiry saouid bea made into 
the commission 2f those two offences, 


Tae firat point waich is taken before us 

ið that the words of the section say taat 
tae Ooars aas: jurisdiction, where it thinks 
toat an inquiry sdould be made “into any 
Otteace referred to 10 s, L93, sudes. (1), ol. 
(o)” to make a complains ; aod 1t 18 said, 
and said rigatly, taat the offence of abete 
. Ment is 206 speciicauly meatlooed in s, 199, 
Sub-s, (1), cl. (b), Uriminal P. Ja althouga 
: by sub-s. (4) ot s, 199 16 nas been . enacted 
that the provisions of subes, (1), with refer- 
ence to We offences named tuerein, apply 
also to criminal conspiracies to Cummut:such 
olfsnces and to tue abesment of suca offences 
and attempts to commit them, It 1s “clear 
that under this. section a Magistrate can 
- take cognizance; not only of toe olfence 
‘under s. lua, subes, (1), cl. (b), upon the 
cou plalut in writing. to bae .OQours in rela 
uon io walcu the Onence 18 alleged to nave 
beva commited, bur of all casos io waich 
the abotiment of suco ofience uas been 


pioved, it vnerefore a Court decides that it 


18 EXpPedient that an inquiry Buould be held 
and tat a complaint saoud be made against 
à person ior ihe commission of furgery 


- CODuwary to.s, 205, 1 P. O. and sucn.. a 


Complaint 18 Leara by the Magistrate, he 


Plaluiy nas Jurisdiction to conVicsh bnat pere- 


Bun Ot abeument of forgery merely. it he has 
arrived at tue Couciusion, after hearing the 
evidence, that the accused was not & prin- 
cipal but an abettor. lt is said that, athough 
his 18 6u,. whee: the Oourt has arrived. at 
inat conciusion it cannot make a complaint 
against an abettor. merely, .because the 
ottence of abetment is not specilically. men“ 


| 


i 


| 
A 
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tioned in s. 195, sub-s, (1), cl. (b). I cannot 
help feeling that this leads to an absurd 

-conciusion and, although the statute is a 
penal one and must be construed strictly, 


í find it impossible to assent to an argument ` 


„which is based upon these premises. Lf two 


persons in two different Courts in the same... 
building on the same day were found to’ 


have been prima facie guilty of exactly the 
same offence in relation to a proceeding 
before tne Courtynamely the abetment of 
forgery, the Judge in one Oourt, having 
ground at first to suppose that the suspected 
-person might be the principal offender, 
might act under the jurisdiction conferred 
by s. 476, and the Magistrate, finding him 
an abettor only, might send him to prison, 
whereas in the second Court the Judge 
realizing that there was no possible ground 
for saying that the person suspected was a 
principal but that he was an abetter merely, 
according to Mr. Oowasjee’s argument, 
would be powerless to proceed against him 
for exactly the same Offence asin the other 
Oourt. ‘Lais, I think, would reduce the ad- 
Ministration of criminal law to an ab- 
surdisy. 

Wnen one looks at s. 195, sub-s. (1), 
cl, (b), it seems to me that a complaint of 
abetment of forgery 18 & complaint of an 
Offeace punishable under ons Of the Saec- 
tions: of- tae Uode named taerein, namely 
8. 205. Isis quite true tnat it’ is only 
pugisnable under s. 205 woen read with 
s. 109; but if there were nos. 203 it would 
not be punishable at ail. Lf therefore it is 
not punishable without the eXistence of 
8. 205, L feel that it is aa offence punishable 
under that section of the same Uvde, even 
though that section has to be read with 
other sections in order to find exactly in 
what the guilt consisis and what the 
measure of punishment May be. 

Moreover, I think, that the phrase in 
8. 470, Oriminal P. O., “any offence ree 
‘ferred to in s. 195, sub-s. (1), ci, (b)? must 
mean any offence to which s. 195, subes, (1), 
cl. (b) has reference. ‘the provision that 
L am quoting does not say “any offence 
Bpecitically mentioned in s. 195, sub-s. (1) 
Cl. (b). lt says, ‘‘any Offence referred to...” 
Now, what are the offences to which s, 195, 
Subss, (1), ci. (b) has reference? Toney are 
these named offences and then, by way of 
explanation sub-s, (4) says that tne provie 
Bions of sub-s. (1) with reference to the 
offences named inerein apply also to the 
; abetment of such offences and attempts to 
commit them, in my opinion, therefore, on 
all these grounds—aad, be it,noted, if one 
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only of these arguments is sound, it suffices 
~—that case comes within tne jurisdiction 
of the learned Judge, It seems to me im: 


possible to think that the provisions of tne 
criminal law can be construed in such a 
-way as to exclude from the ambit of his 


powers the making of a complaiat in rela- 
tion to an offence less incriminating, genere 


aliy speaking, than the principal offence, 


and deprive him of the power to make a 
complaint of an offence to a Magistrate, who 
has full jurisdiction to deal with that offence 
whether ıt is one Committed by a principal 
offender or by an aider and abettor merely, 

Having disposed of this matter, we next 
have to consider whether the learned Judge 
exercised his ‘discretion in a matter in waich 
we have now held he had jurisdiction, { am 
of opinion that his discretion in this case 
was properly exercised; and in saying this 
I desire to be most careful in avoiding any 
expression of opinion as to whether he was 
rigot upon the facts or aot, or as to waetaer 
I should have myself exercised the discrae 
tioa in the same way; in so saying I desire 
neither to criticize tne learned Judge nor 
to offer to the Magistrate wno will try this 
case the least assistance as to what my View, 
if I have had material to form any view in 
relation to it, may be, Duakley, J., in a 
case in which [ was sitting wisn him, ia 
Rash Mohan Shaha v. Tae Registrar, Origi- 
nal Side of the High Court at Rangoon, Civil 
Mise. Appeal No. Yof 1938 said : : 

“Ths power to lay a complaint uader s. 476, Orim- 
nal P. O., is a discretionary power, and an Appel- 
late Bənch of this Court would not interfere with 
the exercise of his discretion by a Single Judge 
of the Court unless it could be shown that the~dis- 


cretion had been exercised under some misappre- 
heusion or error which was plain on the face of 


the record.” 

There isa right of appeal given against 
complaints made by a Uourt uader s. 476, 
Oriminal P. O.: so is there a right ot 
appeal given On mere questions of tact to 
Appellate Courts, It has been laid down by 
this Court over and over again aad follows 
ing the English practice and the judgment 
of Viscount: Sankey, L. O„ in Powell v, 
Streatham Manor Nursing Home (i), that 
the Appellate Court will consider most cares 
fully tne tribunal whose decision upon facts 
it has to review and will only intarfere when 
it is Gertain upon the facts tnat there was a 
real misapprehension of it. We have -to 
apply the same principle, as it seems to me, 
in‘ dealing with s. 4/6, Criminal P. O, ag 
we apply in relation to appeals. It is Welle 


(1) (1935) A O 243; 104 LJ K-B-301; 152 


- L T 563; 
198-3 179; SITL R 289, aE 
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known that in an appeal on a pure question 
of fact from the original side of this Court 
the Appellate Court shows great reluctance 
to interfere with a Judge of experience who 
has had the opportunity of investigating 
matters at first hand fcr himself. None: 
theless, Appellate Oourts often, for the 
benefit of Subordinate Courts, give direc- 
tions by way cf general guidance to Judges 
as -to- how they should ascertain the facts 
and as to the proper manner in which ‘evi- 
dence is to be appreciated. Here we have 
an appeal from an order under s. 476, 
Criminal P. O., made -directly by a High 
Court Judge upon the original side in a 
case which came before him, And speak- 
ing for myself, I am disinclined to think 
that he is likely to have been wrong, not 
in the view which he. tock of the facts, 
but in the exercise of his discretion by 
reason of the fact that he may not have 
observed all the rules which Oourts from 
time to time have said ought to be borne 
in mind by Subordinate Judicial Officers 
when considering the desirability of making 
complaints under this section. 


_ Whenever the machinery of the criminal 
law is set in motion, regard must be had to 
the particular facts of the case. It'is im- 
possibie to say when a complaint ought to 
be made under this section and when it 
ought not: no hard and fast rule in this 
case can be laid down. And I am perfectly 
gatisfied from a reading of the learned 
Judge who made the order, that ne has 
carefully considered the matters before bim 
‘and whether -he was right or wrong with 
regard to the fact (as to which I express 
-no opinion), he has exercised the discre- 
tion which is required of him in making 
the order, I think, for the purposes of this 
judgment, l need no more than make two 
quotations from what the learned Judge 
has said. He said: 

“The minuate book was vigorously attacked by the 
learned Advocate for the defendant trustees. The 
book therefore was one of the utmost importance in 
the suit, and the question as to who wrote the 
entries in that book was equally important. It is 
in that regard that Mr. Chin Hone On said that 
he actually saw Mr, Tan Ba Cheng writing the 
entries in it and we now know that that is false.” 


And he had previously remarked in rela- 
tion to the other matter : 

“It necessarily follows from the mere fact that 
the plaintiff were co- plaintiffs in a suit under 
s. 94, that they agreed together, the one with the 
other to do this thing, namely to cause to be done 
an illegal act, that 1s to say the commission by a 
inet whose identity has not ss yet heen estab- 
3 ee K of an offence punishable under s. 205, 
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- He reviewed the evidence with some 
care and said: 

“I am not now deciding whether or not the plain- 
tiffs have in fact committed all or any of the 
abovementioned offences, My present function is 
merely to consider whether a prima facie case has 
been made out. It seems to me that there is a 
reasonable foundation for a charge under all the 


abovementioned sectionsof the I. P, O. - 

And he adds that there is. a reasonable 
probability of a conviction.. Whether he. is 
right or wrong as regards the last matter is 
quite beside the point. He then ‘says, 
having exanined a, 476 ; 

“T am of opinion that there is ground for inquiry 
into the abovementioned offences in regard to both 
the plaintifis.” 7 

And he sent the case for inquiry and 
trial tothe District Magistrate. We have 
looked at the form of the order drawn ‘up 
by the learned Registrar and we are of opi- 
nion that it is expedient, that orders under 
this section should be carefully drawn up 
and that it is desirable, and we accordingly 
direct that the learned - Registrar should 
attend in Ohambers before my- brother 
Braund in order to supervise the drawing 
up of this-order. .It is important tosee that 
the complaint which is lodged follows the 
directions laid down in s. 476, Oriminal 
P. O., with care and that it omits from its 
contents any reference which might be cons 
strued by the Court before which the -proe 
ceedings are taken as a pressing invitation 
to record a finding adverse tO anyone: 
charged with an offence. All that the 
learned Judge does is to exercise his discre- 
tion and in the exercise of it to decide that 
the criminal law should be put in motion 
and that he has done in this case: and Iam 
by no means disposed to put a spoke in that 
machinery 80 as to injure its motion The 
case must goon in the usual way and the 
learned Magistrate who tries it musi try it 
as he would doacomplaint of an ordinary 
kind aud must remain completely unaffected 
by any consideration of its origin. It is for 
him, and for him alone, to try whether 
either a prima facie or a satisfactory case 
has been made out against any of these 
accused persons and if there is no ground. 
for the complaint which is lodged, no doubt 
it will be his duty as well as his -pleasure 
to acquit them both. There will be no order’ 
as to costes. - - 


Braund, J.—I agree. So far as the quese 
tion whether this Court ought, in appeal, 
to intertere with the discretion exercised by 
the learned Judge under s. 476, Oriminal 
P. ©., is concerned, there is very little I 
have to add. As in all cases of appeals 
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which involves the discretion of a subordi- 
nate Court,the limits within which the Appel- 
late Court ought to act must be very closely 
circumscribed and it seems to me to bein 
the first place essential to appreciate what 
it is that the appeal lies from. There is a 
world of difference between an appeal from 
a decision of fact by a subordinate Court 
and a decision from the exercise of & 
discretion.’ In this particular case all that 
was required of the learned Judge was that, 
upon the evidence which he had available 
to him and upon his own individual appre- 
ciation of it, he had to come to a formal 
opinion—it has to be observed that it is his 
opinion that was material abcut two things: 
first whether there appeared to him to have 
been committed an offence in relation to 
the proceedings that had gone on in his 
Court, and secondly, whether it was in the 
public interest, or rather, in the interest of 
Justice, that he should put in motion what 
my Lord the Chief Justice has described as 
the machinery of the criminal law. And all 
we can do in appeal is to look at such 
available record as we have of what the 
material was in the Court below and to try 
_ tosee whether the learned Judge carried 
out that duty. We are not in the least 
concerned to decide here whether, if the 
same material had been before us, or either 
of us, we or either of us should have come 
to the same conclusion; all we have to do 
shortly, is to see whether the learned Judge 
in fact exercised the jurisdiction that the 
Act vested in him. Now, what do we find? 
After all the best test of what the learned 
Judge has done is tosee how he has himself 
described his own mental process. He said 
in his judgment that he appreciates that 
‘he is not deciding whether or not the 
plaintiffs had in fact committed the offences 
in question. He esaye: 

“My present functionis merely to consider whe- 
thera prima facie. case has been made out. It 
seems tome that there is a reasonable foundation 
fora charge under all the abovementioned sections 
ofthe I. P., ©. and that there is a reasonable 
probability of a conviction.” 

Now, the learned Judge made that state- 
ment after a long process of taking evidence 
and after a very careful consideration of the 
evidence bimselfand it seems to me, jat 
best, that it would be impossible to say 
that on the face of the record there has 
been any failure _at all by the learned Judge 
to exerciss a discretion upon those princi- 
‘ples which s, 476:requires him to use. ‘So 
far as the major charge, that is to say, the 
charge of forgery is concerned, it relates. to 
both the appellazis and there yas material 
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upon which the learned Judge could come 
tosome such conclusion as the one 
he reached, I must not be misunde 
erstood as weighing up the evidence 
on either side, because I certainly would 
not allow myself to express any opinion as 
to whether a case is likely to be made out 
against the appellants or not; all I am 
concerned with is to point out what the 
material was. The learned Judge had a 
ease which the plaintiffs had started and 


in which they pressed, among other things, 


for the appointment of a number of new 
trustees. And the learned Judge in effect 
says this: 

“I findinthe course of these proceedings that 
there are anumber of trustees put forward as new 
trustees. I find that they took very little interest in 
the proceedings. They did not even attend Oourt, 
They have not approached the Advocate who has 
been instructed; and in short, they were content to 
let matters take their own course,” f 

On the other hand, Mr. Cowasjee points 
out that there is no evidence tbat any of 
these proposed trustees were nominees of 
the plaintiffs The learned Judge himself 
has,in his judgment, considered these facts, 
He says: 

“None of the others was sufficiently interested 
ever to enquire from the Advocate whom they had 
instructed, at any time during the fifteen monthg 
or more which elapsed between their signing the 
written statement and my giving judgment in the 
suit, how the case was going, and at no time 
throughout the somewhat lengthy hearing did they 
attend the Court, Defendant No. 37 did come to 
Oourt during the hearing'and was called as a wit- 
ness by the plaintiffs themselves. But he said in 
eross-examination that he himself did not want to 
bea trustee. Itis quitsclear that he is really a 
puppet of the plaintiffs," 


All I am pointing outis that it is wrong 
to say that there was no material before tne 
Jearned Judge from which he could con- 
clude as he did: but, by that I must be very 
careful not to give the impression that I 
endorse any finding against the plaintiffs in 
that.respect, It seems to me, therefore, for 
those reasons and the other reasons which 
my Lord the Chief Justice has given, that 
it is impossible to say here that the learned 
Judge has exercised no discretion. 

As regards the other point, as to whether 
the Court has jurisdiction cr not, it is a 
point which at one time gave me, I confess, 
a good deal of difficulsv. The point is a 
very short one; it can be simply stated, I 
think. in these terms; wheth:r in s 476, 
Oriminal P. C.,the words “referred to in 
e. 195, sub-s, (1), cl. (b) orel (e " require 
that the offence in respect of which the come 
plaint is ultimately laid must be one of 
those which are mentioned specifically in 
s. 195, subes. cl. (6)'or ol. (c) or whether it 
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is sufficient that the offence is one to which 
those ` clauses apply or have - refer- 
ence, It hasto be conceded that, if the 
words, “referred to in” are constrùed in 
their strictest possible sense, it would: mean 
that the offence has to be one of these which 
are to ‘be found within the four corners’ of 
s. 195, subes. (1), cl. (b) or cl. (c.. And it 
is that circumstance thatat one time gave 
rise to considerable difficulty in my mind, 
coupled with the circumstance that, on ordi- 
nary principles, one has to construe a penal 
provision in a statute strictly—strictly, that 
is in favour of the person who is liable to 
be penalized by the Section. But that does 
not mean, I think, that where a Section of 
a penal statute admits of one reasonable 
interpretation only we are not to be entitled 
to give it the only reasonable construction 
we can give it because it does some slight 
violence to the natural meaning of the 
words, Here, it seems tome that there is 
only one way in which the words ‘referred 
to in” can be construed so as to give. a reas 
sonable ‘construction at all to the 
scheme whichis envisaged by s. 476. And 
{ find a passage in “Maxwell on.the Inter- 
pretation of Statutes” (at p. 240) which 
seems to support that view. Hesays: | 

. “The rule of strict construction, however, when- 
ever invoked, comes attended with qualifications 
and other rules nó less important, and it is by the 
light which each contributes that the meaning 
must be determined. Among them is the rule that 
that senseof the words is to be adopted which best 
harmonizes with the context ard promotes in the 
fullest manner the policy and object of the Legis- 
lature, The paramount object, in, construing penal 
as wellas other statutes, is to ascertain the legis- 
lative intent,and the rule of strict construction is 
not violated by permittingthe words to have their 
full meaning, or the more extensive of two mean- 
ings, when best effectuating: the intention. They 
are, indeed, frequently taken in the widest sense, 
sometimes even in a sense more wide than etymo- 
logically belongs or is popularly attached to them 
in order to carry out effectually the legislative in- 


tent, or, touse Lord Ooke’s words, to suppress the 
mischief and advance the remedy.” 


„Now, returning to s. 476 read with s. 195, 
we have to observe that the offence of abet- 
ment is dealt with onlyin sub-s. (4) of sa. 
195. By that sub-section it was added as an 
amendment that the provisions of s. 195, 
sub-s. (1), cl. (b), were to apply to an abet- 
ment. And in that sense quite clearly s. 195, 
sub-s. (1), cl. (b) is madeto have reference 
to an abetment. Itisclear that unless we 
construe the words “referred to in”. as 
meaning “‘to which 8. 195, sub-s. (1), cl. (b), 
is applicable” there would be no way in 
which the offence of the abetment, when it 
arises in relation to an offence connected 
with proceedings in Oourt, could: ever. be 
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made the subject of a complaint. Sec: 
tion 195 .1}(b) read in conjunction with 
sub-s, (4) in effect says that no complaint 
relating to an abetment of an offence under 
s. 205 shall be laid except on the complaint 
in writing ofa Court. That is quite plain. 
If, it seems to me, you are going to paralyze 
the only means by which a Oourt can lay a 
complaint by excluding from it abetment, it 
amounts, in my view, to paralyzing the 
whole machinery; or, to put it in popular 
language, it seems tome to make complete 
nonsense out of the clear intention of the 
Legislature that the machinery shall apply 
to abetment. JARE. 

I have given a careful consideration as 
I can, tothis point because, admittedly at 
one stage it did worry me. Bat I can see no 
escape from the alternative either of reduc- 
ing the Section to complete meaninglessness 
or else to giving to the words “referred to 
in" the construction which I have indicated 
earlier in this judgment. It seems to me, 
therefore, for these reasons, that there was 
jurisdiction in the learned Judge to lay the 
complaint as he has done in respect of the 
offence of abetment read in connexion with 
s. 205. For all those reasons, I agree with 
my Lord the Chief Justice that this appeal 
must be dismissed. I only desiré to add 
that whoever hears the criminal case which 
is now liable to follow, must be careful to 
approach the matter afresh and not to allow 
himself in any way to be influenced. by the 
views which the learned Judge has express: 
ed. No question of fact nor of law has yet 
been found against either of the appellants 
so far as the charges against them are cons 
cerned, It will be best, in this as in all 
other cases of the kind, if the Magistrate 
who ultimately tries the case does not even 
read the judgment out of which the com- 
plaint has arisen. : oe 

Be: `- Order accordingly. , 
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MADRAS HIGH COURT 
Appeal No, 49 of 1938 - 
September 5, 1939 
BURN AND Stopaekt, JJ. 
JULURI VENKATARATNAM AND OTHERS 
— APPELLANTS 


versus 
BALABHADRUNI OHENNAYYA AND 
OTHERS—— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 39,0. XXI, 
rr. 5,8 — Transmission -of decree for execution to 
Sub-Court — Application for execution, when lies-— 
Decree has to be sentto District Court under 0. XXI, 
r, 5 only for transmission, DE ae. 
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‘An order transferring a decree to another Court . 


takes effect from the date on which it is passed and 
the transferee Oourt has jurisdiction ‘to entertain 
application for execution from the date of the passing 
of the order of transfer, 144 Ind. Oas. 923 (1), 
relied on. ; 

The decree under O, XXI, r. 5, Civil P. O., has to 
be sent tothe District Court for mere transmission 
to the transferee Court and therefore no application 
lies to the District Court and O. , r. 8 doee not 
apply to such a case, Debi Dial Sahu v. Moharaj 
Singh (2), dissented from. 


A. against an order of the Sub-Judge, 
Vizagapatam, dated March 3, 1937, 


Mr. N, Vasudeva Rao, for the Appellants. 


Messrs. G. Lakshmanna and G. Chandra- 
sekhara Sastry, for the Respondents, 


Judgment.—The decision of the learned 
Subordinate Judge is, we think, clearly 
wrong, It is opposed to the decision in 
Modali Ademma v. Venkatasubbaya (1). 
With respect, we are unable to agree with 
the decision in Debi Dial Sahu v. Moharaj 
Singh (2). Rules 5 and 8 of O. XXI, Civil 
P.O, are distinct and independént. Under 
6, 39, Civil P. O., the Cout which passed 
the decree may send it for execution “to 
another Court...” The Court which passed 
the deeree in this case had power to send 
the decree for execution to the Sub-Court, 
Vizagapatam, and in fact that was the 
order passed by the learned Subordinate 
Judge, Guntur, on August 29, 1936, The 
decree, under r, 5, O. XXI, had’ to be sent 
to the District Court, Vizagapatam, for mere 
transmission to the Sub-Oourt, Vizaga» 
patam : vide O. R, P. No. 139 which forbids 
the decree-holder to make any application 
to the District Court. Rule 8 of O. XXI 
applies only to those cases in’ which the 
decree is sent for execution to the District 
Court in another district, (or for that matter 
in the same district). Ið such casés, the 
District Court is not obliged to execute the 
decree itself but may transfer it for exe- 
cution to any Subordinate Court Having 
jurisdiction. Ifthe decree is not sent for 
execution to the District Court, the District 
Court cannot execute it but must merely 
transmit it to the Oourt specified in the 
order of the Court which passed the decree: 
vide s. 38, Civil P. C., which shows that the 
only Courts competent to execute a decree 
are (1) the Court which passed it, (2) the 
Oourt to which it is sent for execution. 

Following Modali Ademma v. Venkata 
subbaya (1), we hold that the order of 


(1) 56 M 692; 144 Ind. Oas, 923; AI R 1933 Mad: 
ees M L J 137; (1933) MW N 789; 38 L W 133; 6 
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transfer» in . this case took effect from 
August 29,1936, that the Sub-Oourt, 
Vizagapatam, had jurisdiction to execute it 
thereafter and that the decree-holder’s ap- 
plication on August 31, 1936 was not barred 
by limitation. The order of the lower Oourt 
is acccrdingly set aside and the petition 
must be restored to file and disposed of 
according tə law, The appellants will re- 
cover their costs here and in the lower 
Court from the contesting respondent No. 1. 


N-D. Order set aside. 
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CALCUTTA HIGH COURT 
. Application in Suit No, 185 of 1912 
April 5, 1939 


| San, J. 

GOBINDA NATH SAHA CHOUDHARY— 
DROREE*HOLDBR— APPLICANT 
versus 
DURGA NARAIN SAHA AND ofasps— 
J TDQMENT-DEBTORS— RESPONDENTS. 

Limitation Act (IX of 1908), Arts. 183, 181 
Application to bring legal representatives of deceased 
judgment-debtor on record falle within Art. 188~ 
ecree-holder may apply at any time within 12 yearo 
of decree or reviver of decrese—Right to bring such 
legal representatives on record, when arises —Cisil 
Procedure Oode (Act V of 1908), 0. XXl~ 
Applicability to execution proceedings — Right to 


- execute decree, tf abates on failure to bring legal 


representatives of deceased judgment-debtor on record 
—~—Hzecution—Transfer of decree to another Cours 
Transmitting Court, if loses seisin of decree. 

Anapplicationto bring legal representatives of 
deceased judgment-debtor on record is one to enforce 
a judgment or decree within the meaning of 
Art. 183, Lim. Act and if made within 12 years it ic 
within time. 

The death of a judgment-debtor does not enlarge 
or decrease the period of limitation prescribed for 


' the execution of a decree, To enforce a judgmont 


passed by High Court the deoree-holder must apply 
for execution at any time within 12 years of tho 
passing ofthe decree or of the revivor of the deores, 
Ifthe judgment-debtor be dead the decree-holdery 
must still apply within this period. He need not take 
any stepsto bring the judgment-debtor's heirs on 
the record at any anterior period; if he does it within 
this period of 12 years prescribed for the execution 
of the decree he will be in time. 

The right to bringthe legal representatives on the 
record. does not arise on the death of the judgment- 
debtor; it arises only when an application for 
executionismade. 

Order XXII, Civil P. O., has no application to 
execution proceedings and the right to execute a 
deoree does not abate or get extinguished by reason 
of the fact that the legal representatives of the 
judgment-debtor have not been brought on the 
record within any specified period, 

When a decree has been transmitted for execution 
to another Court, the transmitting Oourt does not 
lose entire seisin of the decree. So faras the Cours 
of tranefer.is concerned, it continues to hove jurie- 
diction overthe execution proceedings until sush 
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execution is withdrawn or stayed or until it certifies 
to the Court which passed the decree either that the 
decree has been executed or if it fails to execute the 
decree the circumstances attending such failure. 
. 109 Ind. Cas. 417 (1), relied on, 

Mr. D, N. Sen, for the Applicant. 

‘Mr. M. N. Ghose, for the Respondents. 


` Order.—This is an application by a 
decree-holder for recording the deaths of 
certain judgment-debtors and for leave to 
execute the decree against their legal ree 
presentatives. - Notice of this application 
has been served on all these legal repre- 
sentatives. One of them has appeared and 
opposed the application. His name is Sam a" 
rendra Narain Saba. In his affidavit in 
opposition he takes up. the position that tbe 
decree is over 12 years old and that its 
execution is barred by limitation i inasmuch 
as there has been no revivor of the decree 


within the meaning of Art. 183, Lim, Act, 


within 12 years of this application. At the 
hearing, Counsel on behalf of Samarendra 
Narain Saha took up a different position. 
He admitted that there had been revivors 
of the decree within the meaning of Art. 183, 
Lim. Act, the- last one being on Septem- 


ber 29, 1926, when the decree-holder re-- 


ceived a: part payment of the decretal 
amount. pursuant to an 
August 11, 1926 passed by this Court, direct- 


ing that the part payment should be made: >. 
He took up thé position, however, that the ` 


present application was not an application 
to enforce a judgment and that, therefore, 
the limitation of 12 years provided by 
Art. 183, Lim, Act, would not govern this 


application. He contended that this applica. 


tion is one to which the residuary Art. 181, 
Lim Act, which prescribes a period of 
three years limitation applies inasmuch as 


no period of limitation has been fixed for. 


such an application by any other Article of 


the Lim, Act or by s. 48, Civil P.C. He- 
next points out. that this application has’ 
been brought more than three years after the . 
death of the persons whose heirs are. sought . 


to be substituted and argues that it is 
barred by limitation. It will be convenient 


for a_ proper. understanding of the conten- 
tions of both parties to set out certain facts. . 


The decree was passed on- May--19, 1913 
against. Durga Narain Saha, Ram Narain 
Saha, Hriday Narain Saha and Kristodhone 
Saha. -The plaintiff was Gobinda Nath Saha 


Ohowdhury. Gobinda Nath Saha - Chow- . 
These - 
‘heirs. by two deeds of assignment. trans. 
- ferred: their. interest in. the decree .to the 
‘On. 


,dhury died leaving ‘certain heirs. 


. petitioner” Janada -Sundari -Dassi.... 
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September 11,1919 the Petitioner’, obtained 
an order from this Oourt in execution of 
this decree whereby the sum of Rs, 20,000 
lying to the credit of Suit No. 766 of 1913 
was attached, In 1921 another attachment 
was levied with respect toa sum of money 
lying to the credit of an execution case in 
the Oourt of the Subordinate Judge, Foruth 
Oourt, of Mymensingh, and a sum of Rs. 2,200 
was received in part satisfaction of the 
decree. On September 29, 1926, Jnanada 
Sundari received asum of Rs, 3783-11-11 
out cf the sum: lying to the credit of Suit 
No. 766 of 1913, pursuabt to an order of 
this Court, It is admitted that the decree 
has been kept alive and that the period of 
limitation of twelve years prescribed for 
the execution “of the decree will commence 
to run from September 29, 1926, On 
March 3, 1938, that is to say within twelve 
years of the date when the decree was last 
revived, the petitioner applied to this Court 
for transmission of the decree to the Court 
of the District Judge of Dacca for execu- 
tion. On March 7, 1938, the decree was 
transferred to Dacca. On March 11, 1838 
the petitioner applied before the Subordi- 
nate Judge of Dacca for execution of the 
decree and the case was marked “Money 
Execution Case No. 27 of 1938,” She also 
applied there for substitution of the names 
of the heira cf the deceased judgment-deb- 
tors Hriday Narain Saha, Ram Narain Saha 
and Kali Narain Saha, I might mention 
here that the original judgment-debtor 
Durga Narain Saha died leaving him surviv- 
ing Kali Narain Saha, Surendra Narain 
Saha and Brojendra Narain Sahe as his 
heirs, and that Kali Narain died on Novem- 
ber 10, 1930 leaving him surviving 
Amarendra Narain Saha and Samarendra 
Narain Saha as his heire and legal repre- 
sentatives. Hriday died in 1930 and Ram 
in 1926. 

When this application was made before 
the Subordinate Judge of Dacca, the heirs 
sought to be substituted objected on the 
ground that the execnting Oourt had no 
jurisdiction to make the substitution and 
contended that the application’. should have 
been made to this Court which had passed 
the decree, Upon this objection being raised, 
the learned Subordinate Judge on Septem» 
ber 10, 1938 directed the petitioner to 
obtain orders from this Court and kept the 
execution case pending, Thereafter ‘the peti. 
tioner on November 7, 1938 made the 
present. application, The November 7, was 
the date on which this OUourt re-opened 
after the puja vacation. 
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It is conceded that if this application is 
governed by Art, 163, Lim. Act, then this 
application has been brought within the 
period of limitation inasmuch as the peti- 
ticner would be allowed tLe period during 
which the Court was closed. The conten- 
tion, however, is that this application for 
leave to execute the decree against the 
legal representatives of the judgmente 
debtors is not an application to enforce a 
- judgment and that it is governed by Art. 181, 
Lim. Act. It ig argued that ae it has. not 
been made within three years of the death 
of the judgmentedebtors whose heirs are 
sought to be brought on the record it is 
barred by limitation. In my opinion this 
Contention cannot be given effect to. In 


support of this argument learned Counsel - 


cited certain cases which dealt with the 
questicn of what amounted toa revivor of 
a decree within the meaning of Art. 183, 
Lim. Act. His argument was thatif this 
application did not amount toa revivor it 
could not amount to an application to enforce 
a judgment. In my opinion it is not neces: 
Bary to consider on this application whe- 
ther tbe present application would or would 
not revive the decree or whether every 
application for enforcing a judgment must 
necessarily revive the decree, That is not 
the question which has to be determined 
now. What hasto be determined is whether 
the present application is one which is 
barred by limitation, 

It is admitted that the application for 
execution made before the Subordinate 
Judge of Dacca being within twelve years 
of the last revivor of the decree is within 
time, but it is said that the present applica- 
tion is not an application for execution and 
that, therefore, it is barred. If this argu- 
ment is given effect to, it will lead to rather 
strange . results. The death of a judgment» 
debtor does not enlarge or decrease the 
period of limitation prescribed for the execus 
tion of a decree, To enforce a judgment 
passed by this Court the decree-holder must 
apply for execution at any time within 12 
years of the passing of the decree or of the 
revivor of the decree. If the judgment-debtor 
be dead the decreesholder must still apply 
within this period. He need not take any 
steps to bring the judgment-debtor's heirs on 
the record at the anterior period; if he does it 
within this pericd of 12 years prescribed for 
the execution of the decree he will bein 
time, Order XXTJ, Civil P. O., has no appli- 
cation to execution proceedings and the 
right to execute a decree does not abate or 
get extinguished by reason of the fact that 
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the legal representatives of the judgment- 
debtor bave not been brought on the record 
within any specified period, If effest ig 
given to the contention of learned Counsel 
for the respondent that an application to 
bring the legal representatives of a judg- 
ment-debtor on the record must be made 
within three years of the death of the judg- 
ment-debtor, the effect will bein this case 
to cut down the period of limitation for 
execution. of decrees which is prescribed 
by Art. 183, Lim.. Act. Again if this con- 
tention be pushed to its logical conclusion 
the death of a judgment-debtor may in 
certain cases operate to enlarge the period 
of limitation by three years. l 

There is another difficulty in the way of 
the respondent, What would he the start- 
ing point for the period of limitation if this 
application be governed by Art. 181? The 
right to bring the legal representatives on 
the record does not arige on the death of 
the judgment-debtor, it arises only when an 
application for execution is made. In this 
view the application is within time. I am 
of opinion further that the contention of the 
respondent cannot be given effect to as it is 
in conflict with the provisions of law prese 
cribing the period of limitation for the 
execution of decrees and also for the reac 
sons which I state below. 

What has happened in this case ia this, 
The decree-holder applied to this Court to 
transmit the decree to the Dacca Court for 
execution there. The decree-holder did not 
then make any application in this Court 
for bringing the legal representatives of the 
deceased judgment-debtors on the record. 
Ido not think that she was bound to do go 
as the application here was for transmis- 
sion of the decree and not for execution of 
the decree. The application for execution 
was made before the Subordinate Judge at 
Dacca and at that time the decreeholder 
applied to bring the legal representatives on 
the record in the execution case. The learned 
Subordinate Judge, having regard to the 
provisions of s. 50, Civil P. O., very rightly 
directed the decree-holder to apply to this 
Court for the determination of the question 
as to who were the legal representatives, 
S. 50 says that the Court which passed the 
decree is the Court to which application 
should be made to execute a decree against 
the legal representative of the judgment- 
debtor. The executing Oourt, if it is not 
the Court which passed the decree, is not 
the proper Court to decide whether execu- 
tion should proceed against the legal repre- 
sentatives, The decreesholder has therefore 
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come to this Court and has asked this Court 
_ to substitute the legal representatives of the 
judgment-debtors in the execution proceed- 
ings which are still pending before the 
Subordinate Judge. When a decree has 
been transmitted for execution to another 
Court, the transmitting Court does not lose 
entire seisin of the decree. So faras the 
Court of transfer is concerned. it continues 
to have jurisdiction over the execution pro- 
ceedings until such execution is withdrawn 
or stayed or until it certifies to the Court 
which passed the decree either that the 
decree has been executed or if it fails to 
execute the decree the circumstances attend- 
ing such failure (s. 41, Civil P. C.) 


In this connection I would refer to the 
case in Jang Bahadur v. Bank of Upper 
India Lid. (1) at p. 233 In the present 
case the execution case is still pending in 
the Dacca Court and the present application 
is for an order from this Court that the 
execution may proceed against the legal re- 
presentatives of the judgment-debtors, The 
application is in the circumstances of the 
present care an application to enforce a 
judgment or decree within the meaning of 
Art. 163, Lim. Act and as if hae been 
made within 12 years it is within time. No 
other objection is raised by the respone 
dent. I therefore allow the prayer of the 
petitioner with costs. Certified for Counsel, 


g. Petition allowed. 


(1) 55 I A 227 (333); 109 Ind. Oas. 417: A IR 1928 P 
O 162; 3 Luck 314; 5 O W N 502; 320 W N 790; 26 
ALJ 681; 480 L J 23: 28 LW 25: 30 Bom LR 
1373; 55 M L J 545; (1928) M W N 863 (P O). 
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RANGOON HIGH COURT 
Special Second Appeal No. 376 of 1938 
March 22, 1939 
MosELY J, 
DAW YON—PLAINTIFF — APPELLANT 


VETSUS 
U MIN SIN—Degrennant—Resronpent 

Transfer of Property Act (IV of 1882), a. 3—‘Im- 
movable property" includes benefits to arise out of 
land—Aassignment of renta and profits of land can be 
made only by registered instrument. 

Immovable property is not defined in the T. P, Act, 
which merely says that it does not include standing 
timber, growing crops or grass; but it is defined in 
s. 2, sub-s, 29, General Clauses Act, and this defini- 
tion applies to transfers of property. According to 
thie definition “immovable property” shall include 
land, and benefits to arise out of land. Hence the 
assignment of rents and profits of the land oan only 
be made by a registered instrument. 15 Ind. Cas. 92 
,1), referred to, ` 


ae 
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8. S. A. from the judgment of the District 
Conrt, Yamethin, in O. A. No. 58 of 1938, ` 


Mr. Anklesaria for the Appellant. 
Mr, Beecheno, for the Respondent, 


Judgment.— Ths Plaintiff-appellant, 
Daw Yon, sued the brother of her «deceased 
husband, U Min Sin, for recovery of twelve 
“rent documents,” or inthe alternative, for 
Rs, 1,500 damages. The plaintiff's case was 
that she got the property in question, some 
three hundred acres of paddy land, ata 
partition of her deceased husband's estate, 
and as she had no previous experience of 
letting lands to tenants, she asked the dee 
fendant to have lease deeds printed and 
lease her lands for her. The defendant- 
however got the lease deeds printed with 
his name as lessor and collected the rents. 
She claimed in her plaint that she had 
collected the bulk of the rents herself, and 
it appears that the valuation of the sait was 
based on an order of the District Court in its 
Civil Appeal No. 20 of 1937, the record of 
which isnot before the Court. It ig not 
argued that that valuaticn was not correct. 
The defendant in his witten statement claim» 
ed that he had spent Rs, 5,000 on behalf of the 
plaintiff in the previous litigation by which 
she obtained partition, and that though he 
did not ask for repayment, the plaintiff 
wanted to show her gratitude, and’ as she 
could not pay him she requested him to let 
out the lands in his name and take the 
rents for himself, more particularly since, 
as she had only just succeeded to the pro« 
perty, the tenants would not be likely to 
pay her the rents, The plaintiff claimed, 
and the defendant's agent, U Maung, in his 
evidence admitted, that the plaintiff, in the 
two months between the filing of the’ suit 
and the date of the plaintiff giving evidence, 
had succeeded in collecting the rents. The 
plaintiff however was entitled to goon with 
the suit in any event, because after she 
filed tais suit the defendant sued ‘all the 
tenants for rent, and of course, if he won 
in those suits, she would have ‘to indemnify 
those tenants. It is obvious however that 
she should have impleaded the tenants in 
this suit, and sued also for a declaration 
against both U Min Sin and them, that she 
was the beneficial owner of the leaseholds 
and was entitled to the rents. Under the 
circumstances however a decision has to be 
errived at on the case as it stands and on 
the relief claimed. ` 

The Judge of the trial Court gave judg- 
ment for the plaintif, and rightly.. in my 
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opinion held that she was altogether unlike- 
ly to bave made a gratuitous offer of so large 
a sum of money when she herself had no- 
thing and had to pay the taxes, and he said 
thatif the agreement had been as the 
defendant said it was. there was no reason 
why the tenants should not have paid him 
the money. A previous agreement between 
the parties is Ex. 1, which recites that U 
Min Sin had advanced this five thousand 
rupees in question, and it also says that he 
was not going to make any claim whatever 
for it; so it does not help the defendant. 
There is no other proof of the matter. The 
learned District Judge reversed the judg- 
ment of the trial Court and dismissed the 
plaintiff’s suit on the ground that the burden 
of proving agency was on the plaintiff and 
that the tenants were likely to side’ with 
her as they were interested to do so, and 
that there was no other evidence to prove 
her case. In my opinion, the whole case 
can be decided cn an issue of law which has 
been raised in this appeal (ground No, 8). 
The transfer in question is alleged to have 
been an oral one, made by Daw Yon at U Min 
Sin'’s house; she herself admits that she 
spoke of the arrangement there. The assign- 
ment made is supposed to have been one of 
the rents and profits of the land and, in my 
Opinion, it could only be made by a regis- 
tered instrament. Immovable property is 
not defined in the T, P. Act, which merely 
says that it does not include standing 
timber, growing crops or grass; but it is 
defined in s. 2, sub-s. 29, General Clauses 
Act, and this definition applies to transfers 
of property. According to this definition, 
“immovable property” shall include land, 
benefitsto arise out of land, and things 
attached to the earth, or permanently fasten- 
ed to anything attached to the earth 

The transaction in question was claimed 
by the defendant to be one of assignment 
of the rents for one year only, the Burmese 
year 1298. The defendant does not claim 
that he got a lease of the land itself from 
the plaintiff. Had he got a loase for one 
year, that lease could have been made by 
an oral agreement accompanied by delivery 
of possession (s.107, T. P. Act). Delivery 
of possession, of course, means delivery of 
possession of the immovable property dealt 
with, in the section, that Is to say the land 
itself. In such a case the lessee is under 
certain liabilities set out in s. 108 of the 
Act, even if he makes sub-leases [s. 108, 
subss. (7)| including liabilities to keep the 
property in good condition and’ restore it 
- in such condition, and other liabilities men- 
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tioned in this section. It is argued for the 
defendant that the transaction was in effect 
such a lease, but he does not claim this in 
his written statement; he merely says that 
he was to be allowed to take the rents and 
profits which were assigned to him for this 
old debt. Nor do his witnesses support such 
acase. If it were possible to treat the 
assigament as a usufructuary mortgage or 
one year for this old debt, then it could not 
be made orally, being of property worth 
es one hundred rupees (ss. 58 and 59, T.P. 
ct). 

A somewhat similar case was Babu Lal 
v. Bhawani Das, 15 Ind, Oas. 32 (1), where 
the property was the rents of a bazar leased 
by the mortgagee in possession to another, 
It may be said that in that case the tenants 
were already in possession and there could 
be no question of sub-leasing, and the 
position of the lessee was unequivocal, for 
he could only be the lessee of the rents, 
and not of the shops; whereas in the present 
case the arrangement was for U Min Sin 
to grant the tenancies as well as to receive 
the rents. It appears that he gave tenancies 
in some cases to old tenants and in others 
to new tenants. I conceive that this fact 
that U Min Sin was to lease the Jands does 
not make any difference, and that the 
transaction set up here was that he was to 
Jet out the land instead of the plaintiff, and 
that the rents were assigned to him. 

If the transaction set up by the 
dant is, as in my opinion it is, to be consi- 
dered as one by which the plaintiff assigned 
these rents, then I consider that the defene 
dant is out of Court. Ags alréady said th 
defendant did not take up the position that 
the land itself was leased to him. He did 
not plead and it would have - been futile to 
plead that he was to make the leases on 
behalf of the plaintiff, and collect and kee 
the rents, for that would still have been ma 


8 — immovable 
be effected by 


defen- 


RI He could only 
registered deed, In any case on t i 

I think that the plaintiff aa in pa: 
ing that the defendant was merely her agent 
for the purpose of leasing out the land and 
that she did not agree or intend to asgi n 
to him orto let him retain the rents a 
all. (After examining the evidence regardin 
this, his Lordship cont:nued.) e mt 
burden of proving the plaintiff's case that 
Min Sin was merely her agent to lease the 
land for Ler was on the Plaintiff, and I con- 
sider that her evidence and the probabilities 


(1) 15 Ind, Cas. 33; 9 AL J 776, 
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. of the case were sufficient to establish it. 
‘Had the defendant been allowed in law to 
prove his case that the plaintiff permitted 
him to lease out the lands in his own name 
and keepthe rents for himself— that was 
an extremely improbable case, and in my 
opinicn he failed to proveit. The decree of 
the lower Appellate Court will tberefore be 
reversed, and the decree of the trial Court 
restored with costs throughout. 
8. Appeal allowed, 
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NAGPUR HIGH COURT 
Second Appeal No. 66 of 1936 
August 14, 1939 
: GRILLE, J. 
- BRIJLAL PRASAD—AppgLiant 
1€@TSUS i 

Mahant LALDAS— RE3PONDENT 
 Defamation—Suit for ~ What plaint must allege 
—Privilege—Statements in written complaint found 
to be false-—If protected—Practice—Relie/— Variance 
between pleadings and proof. 

A plaint in a case of defamation ought to allege not 
only the publication, and set out not only the words, 
but that they were published or spoken to, at any rate, 
some named individuals at a' particular time and 
place specified in the plaint, 96 Ind. Cas. 89 (3), 
relied on. ` EP 

In a civil action for damages for defamation in 
respect of statements made bya person in a written 
complaint toa Magistrate the statements are privi- 
leged though they are found to be false. 141 Ind, 
Oas. 362(4) and 45 Ind. Cas. 540 (5), relied on. 

Although parties should be kept to their pleadings 
it ig notevery variance between pleading and proof 
that is fatal. But this cannot militate against the 
fundamental principle that no plaintiff should obtain 
a decision on facts which he has not pleaded and 
which were not put in issue at all, 121 Ind. Cas, 204 
(2°, relied on. 


S. A. from the appellate decree of the 


Gourt of the Additional District Judge, 
Bilaspur, dated January 13, 1936. 


Mr. W. Dutt with Messrs. Sen and 
Adhikari, for the Appellant, 


Mr. M. R. Bobde, for the Respondent. 


Judgment.—The plaintiff, who is the 
respondent before me, brought a suit for 
damages on account of alleged defama- 
tion against the appellant. The plaintiff 
had complained that in order to harass 
him end to bring him into disrepute in 
the eyes of his neighbours the defendant 
had drafted a complaint under ss. 352 
‘and 323 of the I. P. O.. alleging that the 
plaintifi’s servant had struck him at the 
direct instigation of the plaintiff who was 
present, and that while. doing so the 
plaintiff had abused him filthily, This 
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complaint together with an application for 
a transfer of the case to any other Court 
than that of the Honorary Megistrate at 
Sheorinarayan where the parties resided, 
was presented to the District Magistrate 
who directed that it should be heard by 
Mr. Tak, a Subordinate Judge with 
magisterial powers. The complaint was as 
amatter of fact withdrawn ‘and the case 
dismissed under s. 203 of the Criminal 
P. C. The plaintiff also averred that after 
this action by the defendant the latter had 
repeated the defamatory statements to 
various persons. The defendant pleaded 
thatthe statements were true and admitted 
having made the complaint and presented 
it tothe District Magistrate, but he denied 
that he had repeated the allegations to 
people of Sheorinarayan. ‘The. trial Court 
found that the statements made by the 
defendant were defamatory and untrue, 
but that in fo far as they were contained 
in the complaint which was presented to the 
District Magistrate, they were covered by 
absolute. privilege and that it had not been 
proved that- oral statements amounting to 
slander hadbeen made at all. If tkey had 
been proved, the trial Judge was prepared © 
to hold that the plaintiff would have been 
entitled to damages tothe extent of Rs, 500, © 
The claim was dismissed. 

The plaintiff appealed and the defendant 
put in cross-objections in so far as the 
findings were against him, namely, on the 
question of the truth of the allegations and 
the burden of.proof, These farts were 
found against the defendant-respondent in 
the lower Appellate Court and the cross- 
objections were dismissed. The finding of 
the trial Courttothe effect that the libel 
contained in the written complaint was 
covered by absolute privilege was upheld. 
Neither was the finding that there had been 
no publication, as deposed to. by the 
witnesses whom the trial Court had dis- 
believed, disturbed. The lower Appellate 
Court nevertheless came to tbe conclusion 
that publication of oral statements had 
been proved both at Sheorinarayan and at 
Bilaspur on the strength of certain state- 
ménts made by the defendant himself asa 
defence witness, D. W. No. 9. These 
admissions were to the effect that after the 
alleged assault by Kaloo, the plaintiff's 
servant, the defendant had reported the 
incident to his master Baijnath and also 
that on coming to Bilaspur he had made 
a written report to, according to the learned 
Additional District Judge, the District 
Superintendent of Police, but according 
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to the evidence to the Assistant District 
Superintendent of Police and according to 
the document on which the Appellate Court 
relied to the Deputy Superintendent. of 
Police. The exact gradeof the Officer is 
immaterial, although this inascuracy should 
not have occurred. The Court held that on 
these admissions there had been oral defa- 
mation both at Sheorinaravan and ‘at 
Bilaspur and holding that the plaintiff had 
established his case, awarded him a decree 
for damages for Rs. 500. The defendant 
has preferred 2.second appeal. 

The appeal must succeed, and there can 
be no doubt that the lower Appellate Court. 


has reached conclusiors on allegations 
unwarranted either by the plaintiff's 
pleadings or by the issues in the case, 


Therecan be no question that tke alleged 
assault is said to have taken place on 
April 17,1933. After reciting -that a false 
complaint had been made and quoting 
the relevant words in the complaint on 
which he relied in para, 3 of his plaint; 
the plaintiff. goes on to say in para. 7: 

“The defendantdid not only commit this act in 
the Court alone, but he also orally told all these 
falss things to several genetlemen, so that 
they might form a bad opinion about the 
plaintiff...” f ; ; i 

Again after stating that he only claimed 
Rs. 500 damages as, if he had claimed 
damages according to his status, he had 
no hope ofrecovering them from the de. 
fendant, the :plaintiff goes onto say in 
para. 9 of the plaint : ae 

“The causgof uction accrued at Bilaspur within 
the territorial jurisdiction of the Baid Court on 
April 18,1933 and April 20, 1933 when the com- 
plaint and the application were drafted ‘and 
presented and when a few days thereafter the 
deféndant “made verbal statements to several 
persons.” E ; BF 

Later in an oral statement in which the 
plaintiff was allowed to supplement his 
pleadings, it was statedon his behalf: 

“The plaintiff cannot give the exact words of the 
defamatory oral statement made by the defendant 
tothe people at Sheorinarayan in the last fort- 
night of. the month of April 1:33, The plaintiff 
does not wish to disclose at thisstage the names 
of the persons to whom orin whose hearing the 
oral defamatory. statements were made by the 
defendant.” 


Now, it will be observed that the cause 
of actionis not based on any statements 
that were made prior to April 18, 1933. 
The defamatory oral statements alleged are 
definitely alleged to have taken place after 
that date, The statement made, according 
to the defendants own admission in the 
-witness box, to his master Baijnath was 
made. immediately after the - alleged 
occurrence and was therefore ‘made ‘on 
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April 17. Neither the plaint nor the plead- 
ings made any reference whatever to any 
defamation uttered: to an Assistant District 
Superintendent of Police or to a Deputy 
Superintendent of Police, and this matter 
was not put in issue at all. 

The learned Oounsel for the respondent 
contends that the variance between pleade 
ing and proof must not be construed with 
undue .severity and relies on some observas- 
tions in Ananda Chandra Chukerbutty v. 
Braja Lal Singh (1). No doubt, as there 
stated, although parties should be kept to 
their pleadings, if is not every variance 
between pleading and proof that is fatal. 
But this cannot militate against the funda- 
mental principle that no plaintiff should 
obtain a decision on facts which he has not 
pleaded and which were not put in issue 
at all, If any authority for this funda- 
mental proposition is required, it is to-be 
found succinctly stated in Siddik Moham- 
mad Shah v. Saran (2). Even if it were 
to beheld that the allegation that an 
oral defamatory statement concering the 
plaintiff was made to a Police Officer of 
Bilaspur could be'looked into, there is an 
entire absence of proof as to what that 
statement consisted of, Thestatement itself 
has not been produced, the Police Officer 
concerned has not been examined, and the 
only reference to its existence is the sentence 
in the plaint that a report to that effect has 
been made to the Deputy Superintendent of 
Police and the admission by the defendant in 
the witness-box that he bad drafted a 
complaint to the Assistant District Superin- 
tendent ot Police (the contents of this 
complaint are not specified), that his 
Pleader took it to the Police Officer who told 
him to make a complaint and that he accome 
panied the Pleader, Theré is no evidence 
whatever that the defendant said a word to 
the Police Officer, and nevertheless the lower 
Appellate Court has found that the defene 
dant’ orally expressed the ‘substance of 
the defamatory ` matter at Bilaspur. No 


. reference was made apparently in the 


lower Appellate Oourt’ to the report which 
‘was made to the local Sub-Inspector at 
Sheorinarayan, no doubt because the officer 
who was called as a witness for the plaintiff 
had no recollection of any complaint having 
been made against the plaintiff although 
there was one against his servant, and 
the credit of this witness could not easily 
: (1) 50 0 292 (293); 74 Ind. Oas, 733; A I R 1923 Oal. 
142; 36 O LJ 356. 

(2) A1BR 1930 PC 57; 121 Ind. Cas. 204; 245 LR 
188s Ind. Rul, (1930) P C 28:31 P L R 150;58 ML J 
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be impeached’ since he is admittedly not 
.. prejudiced in favour of the defendant who 

_ Had’ been under surveillance and for whom 
- he was looking very shortly after the come 
plaint had been made. 

On the question of the establishment of the 
‘publication of the slander at Sheorinarayan 
the learned Counsel for the respondent 
argues that this matter’ was put in issue 
and that there bas been a finding on it 
in the lower Appellate Court in his favour 
and that this finding cannot be disturbed. 
The issue in question runs: ‘Whether the 
defendant orally expressed the substance 
of the defamatory statements in the com- 
plaint to any person of Sheorinarayan?” 
Strictly speaking, this issue would appear 
to relate to persons who reside in the 
village wheresoever the statement was 
made; but the statement made on the 
piaintifi’s behalf in continuation of his 
pleadings would indicate tnat the object of 
the issue was to decide whether the slander 
was published at Sheorinarayan. The 
Witnesses who were called on behalf of the 
plaintiff to establish this contention were 
disvelieved, and the lower Appellate Court 
did not see fit to differ from the decision 
reached by the trial Oourt. Nevertheless 
on the defendants own admission in the 
Witness-box tnat he made a statement to 
Baijnath it has been held that there was 
publication of the slander at Sheorinarayan. 
I have already pointed out that the, plaine 
tif’s case boin in the plant and in the 
oral statement which: followed it was that 
any oral statements of which he complained 
were made subsequent to April 18 and 
20, 1933. Jt has been shown that the 
statement to Baijnath such as it was—and 
what was actually said has never been 
elucidated—~took place on April 17, aud itis 
also quite apparent from a perusal of the 
evidence of the discredited witnesses, 
P, Ws. Nos. 5 and 6, that they were 
deposing to incidents which according to 
them took place on April 17, as well. There 
is therefore not one shred of evidence 


on the issue whether there was a slanderous ` 


statement at Sheorinarayan at the material 
time to support the decision which has 
been given in the plaintiff's favour. 

The decision, then, of the lower Appel- 
late Court is based on no evidence at all 
and ia given on grounds which the plain- 
tiff has not even pleaded. The plaint and the 
subsequent cral statements are Vague and, 
in my opinion, deliberately vague. 1 am in 
entire respectiul agieemenut with the opinion 
expressed in the Allahabad High Court 
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in Nannu Mal v. Ram Prasad (3), tothe effect 
that a plaiot in a case of defamation ought 
to alleged not only the publication, and 
set out not only the words, but that they were 
published or spoken to, at any rate, some 
named individuals at a ' particular tima and 
piace.. specified in the plaint. Here the 
words alleged to have been spoken are 
nt given; the plaintiff stated i ia his plead- 
ings that be was unable to give them, 
and he deliberately declined to disclose 
the names of the persons to whom or in 
whose hearing the slanderous statements 
were made. Evean in the evidence he did 
nət call as witnesses persons to whon the 
Statements were made, but only persons 
who overheard them. . It is impossible for 
a plaintiff to succeed on vague allegations 
of this nature. The statements made in 
the written complaint have -bəea found 
to be-false, but in a civil action for damages 
for defamation in respect of such statements 
there cau be no doubt that the. defendant 
is in a privileged position, as found in both 
the Oourts below and as held by me in 
Manmohan Singh y: Thakur Bishal Singh’ (4) 
and also by tre Allahabad High Oourt in 
Chunni Lal v. Narsingh Das (5). : 

In addition to the unwarranted result 
reached in the lower Appellate Oourt, 
I must also comment on same exaggerated 
and careless statements in the course of 
the appellate judgment. At the end of 
para. 9 the learned Judge has stated: 

“Therefore even if the witnesses examined by the 
plaintiff tọ prove slander are not. believed, the state- 
ments of‘the defendant himself afford evidence ‘that he 
told persons at Bilaspur and also at Sheorinarayan 
that the plaintiff instigated Kaloo to beat him. It 
is not conceivable that when the defendant goes 
the length of coming to Bilaspur for medical examinas. 
tion of his injury and moves heaven and earth ‘to. 
make a complaint against the plaintif, he would not 
proclaim the complaint in his own village.” 

The’ sole basis for this rodomontade is 
that: the defendant stated in cross-examina- 
tiou that he made a statement of ‘some: 
Kind to his master Bijnath and that 
immediately on coming to Bilaspur he made 
a complaint(the nature is of which unproved) 
to the Police and was advised to make a 
complaint in the Criminal Courts, which he 
did. Again in para, 6 the learned Judge 


has stated: 

“That Kaloo did beat the defendant is a fact, 
which the plaintiffs own witness, P, No. 7 
states. ` 


(3) A IR 1926 All, 672; 96 Ind, Cas, 89, 

(4) 29N L R 24; 141 Ind. Oas, 362; A I R 1933 
T 47; rer Cr. Cas. 191; Ind. Rul. (1933) Nag. 58; 
SNL z 

H 40 A 341; 45 Ind. Oas, 540; A I R 1918 All, 69; 16 
A OF Bp. 
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This statement is entirely untrue. [ne 
plaintiff's witness, P. W. No, 7, dep ses 
to an altercation and states that it was the 
defendant who beat Klos and not Kaloo 
wao beat the defendant, Anerror of this 
kind waica states the exact opposite of 
what the witness deposed is a blemish 
which should not appear in the record of a 
Judge of such standing. 

The result is that the appeal succeeds, 
the decree of tne lower Appellate Court 
is reversed and that of the trial Court res.or- 
ed and the plaintiff's suit is dismissed. ‘Tne 
plaintitf-respondent wiil pay the defendante 
appellant’s costs throughout. 


8, Appeal succeeds. 





RANGOON HIGH COURT. 
Civil Miscellaneous Appeal No. 32 of 1939 
August 22, 1939 
Mya Bo Osa. U. J. AND Sparao, J. 
U YAN SHIN—Apepsubant 
versus 
MA E SELN ano ofaga3s—Rs3PoNnDENTS. 
Workmen's Compensation Act (ILI of 1923), a. 3 (1) 
—Out of employment’ — Onus is. on applivant— 
Accident held dtd not artse out of employment and 
no compensation could be awarded to dependent. 
tain claiming compensativo under Workmen's Oom- 
pensasion Act, the onus lies on the applicant to prove 
that the accident arose out of the employment, and 1f 
the evidence’ is not suflicieat to establish this, the 
claim fails. Warner v. Couckman (6), relied on, (p. 
769, col, L} |, 
An acridenk Afp gui of” the employment where 
it results frot, é:ri% nt 
as distinguished from risk common to ali maakiüdy 
although the risk incidental to the employment may 
1uclude a risk common to all mankind. 
The deceased workman used to be employed at 
- Various times in the work of jungle cutting aod 
Similar operations at the mine. On the day of his 
death, the deceased was empluyed inthe work of 
clearing Jungle along a boundary’ of the mine for the 
purpuse uf survey. Wnile the workmen were gomg 
buck to their camp in the same mining area, a uead 
tree on the way fell on the deceased and kuled him. 
The tree was atsome disiauce trum the place where 
the deceased actually had tu wurk. The accident was 
of the kind which anyone who happened to pass by 
the tree at the time would have met with: 
Held, that the accident did not arise ‘‘out of’ the 
employment of the workman and hence no compensa- 
tion tu dependent coulu be awarded. 
' [Case-law referred to.| 


U. Misc. A. against an order of the Com: 
missioner for Wurkmen’s Uompensation, 
Tavoy, dated April 25, 1939. 


Mr. Chan Htoon, for the Appellant, 
Mr. Hunoose, for the Respondents. 


Mya Bu, Offg. C. J.—This is an appeal 
against an award of compensation made by 
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the Oonmissionar for Workmen's Compsne 
Sation in favour of respondent No. 2, a 
daugater and defendant of one Mauag Lu 
Lwia, wao met with an accident, as a result 
ôf waich he was killed on the spot on 
Toe appellant is a mine 
Owner, and the deceased used to be employe 
ed at various times in the work of jungle 
Cutting aud similar operations at the ape 
pellant’s mine knowa as the Hlegataung 
Mine. On the day of his dsath,'the deceas- 
ed was employed in tha work of clearing 
jungle along a boundary of the mine for 
the purpose of survey. The work gave 
over at three o’clock, when the check roll of 
workers for that day was called. There- 
after, while the workmen were going back 


-to their camp inthe same mining area, a 
‘dead tree on the way fell on the deceased 


and kiljied him, It appears that some appreci= 
able time had elapsed from the time that 
the workmen left the place where they had 
been working aod the deceased had covered 
quite a substantial distance from that place 
when he met with this accident. Tae 
learned Uommissioner for Workmen's Oom- 
pensation held that the accident occurred 
In tae course Oi tue employment because, 
altnough the workmeno were discharged 
from their work at three o'clock whea tne 
roll of workmen was called, yes they had 
to go back to their camp waere they were 
to deposit the implements which tney nad 
brought, at the worksaop on thair arrival 
back at tne camp. lhe learned Oommise 
sioaer also held taai the accident arose out 
of the employment. It is with reference 
to this latter tinding that the vaildity of the 
award bas been mainly assailed, 

lo Burma Oil Co. Lid. v. Ma: Hmwe Yin 
(1) it was pointed out that-under the provi- 
siois of ihe Workmen's Oompeusation Act, 
aon accident must not oniy occur "In the 
course ot,” that 1s to say during, the employe 
ment, but in additiun must arise ‘out of” 
it, and that an accident arises out of” the 
employment where it resulis from a risk 
incidental tothe employment, as distingwshbe 
ed from a risk common to all mankind, 
ulthough the .11sk incidental to the empioy- 
ment may include a risk common to all 
mankind. Ia tnat case a driling cooly of 
the burma Oil Company, wno had dis quar- 
ters provided by the company some four miles 
distant from the well where oe worked, 
left his quarters for work on night 
shift early to see a frieud om the 
way, choosing one of the tnree roads—:z 


(1) 13 R 553; 159 Ind. Oas, 1095; A I- R1935 Rang. 
428; (1935, Or, Uas. 1219; 8 R Rang. 328, 
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longer one—and -on the way he was bitten 
by asnake on the road and lost his life. 
The cooly had to make his journey to the 
well after dark because he was on night 
shift at the time, It was held that the 
accident which caused the death of the work- 
man did not arise “cut of” or “in the course 
of” his employment. On the question as 
to whether the accident in this case arose 
out of the employment, that case affords a 
parallelto the present one. In Charles R: 
Davidson & Co. v. M'Robb or Officer (2) 
‘Lord Finlay observed, (p. 317) : z 

“In order to come within the statute an accident 
must not only occur ‘in the course of,’ that is to 
say during, actual employment, but in addition ‘must 
arise ‘out of’ it. In other words, there is required 
to be shown’ something in the nature of a causal 
relation between the accident and an order, expressed 
or ‘implied, given by the employer." 

In the same case Lord Dunedin expressed 
the view that ‘tin the course of employ- 
ment” was a different thing from “during 
the ‘period of employment,” while Lord 
Atkinson remarked: ‘In my view the 
words ‘arising out of’ suggest the idea of 
cause and effect.” In Kelly v. Kerry County 
Council (3), where a workman engaged on 
the road during a storm whose duty was to 
clean out the gullets to prevent the water 
flooding the road was struck dead by 
lightning, it was held that the death “was 
not occasioned by accident arising out of 
the employment, This case is useful as 
‘drawing a distinction from that in Andrew 


v. Failsworth industrial Society, Ltd. (4), in. 


which a brick layer while working’ on’‘a 


scaffolding twenty-three feet in height was - 


struck by lightning and there was evidence 


that the position of a man on a séaffolding 


twenty-three feet High was one‘ of special 
danger from lightning, and it was held 
that, as the man's employment necessitated 
his occupying that place of peculiar danger, 
and as the ‘accident occurred in consequence 
of his dangerotis position,- the accident 
was one arising out of his employment, 
In Deiinis Y. A.J. White and Co. {5), the 
House of ‘Lords upheld the claim for injury 
to a boy in the employment of a firm of 


buildérs who was ordered’ to go through ` 


thé streets of “London on a bicyele to fetch 
some plaster, and came into'collision with 


(2) (1918) A O 304 (317);.67 L J P O 58; 1918 WO &I. 


Rep. 136; 118 L T 451; 62 S.J 3 
213. 

(3) (1908) 42I L T 23, 

(4) (1904) 2 K B 32; 73 L J K B 510;90 L T 611; 52 
W E 451; 68 J P 409; 20-1 L R 429. 

©) (1917) A. O 479; 86 LJ KB 1074; 1917W O 
& I Rep. 247; 116 LT 774; 61 8 J 558; 33 T LR 
4 a uy ; < z 


~ 


47; 34 T LR 
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.amotor caf and was injured. The obser- 


vations of Lord Finlay L. ©: and Lord 
Parker of Waddington afford an instructive 
guide as to te principles according to which ° 
the question as ‘to’ whether the accident 
arose out of the employment should: be 
determined. Lord Finlay observed : i 

“There are of coarse cases in which it. is necessary 
to enquire whether the nature of the employment 
specially exposes a workman to a risk of a general 
nature. In the case of injury by lightning it 
is very material to inquire whether the work “in- 
volves special exposure to the danger of being so 
struck, as in the case of employment upon a steeple 
or elevated scaffolding. . Inthe case of injury by a 
bomb thrown from hostile “aircraft: the fact that the 
workman wasengaged on work ina building bril- 
lantiy lighted so as to attract the notice of the ene- 
my crews might be most material as showing that 
the injury by the bomb was one which arises out 
of the employment. Inthe case of sun-stroke or frost- 
bite it is material to show that the work involves 
special exposure to the heat or the cold.” 

Lord Parker of Waddington: stated the 
principle:as follows ; 

“It requires no direct evidence to prove that a boy 
employed to ride a bicycle through London traffic runs 
the risk of injury.-by ‘collision with -other vehicles, 
The risk is inherent in the nature of the employment 
or to put itin another way, if a collision occurs, a 
causal relationship between the employment. and the. 
collision can ;bé properly inferred; and’ in default of 
further evidence, in my, opinion, ought to be inferred _ 
by a judge of fact- Most employments have peculiar 
risks inherent in their nature. A person employed 
to break stones runs the risk of being’injured by a 
flying splinter. A person employed to climb a ladder 
runs the risk of injury from a fall. In neither case 
would positive evidence be necessary to prove that 
the injury by ‘accident arose out of the employment. 
That it did arise would be a legitimate inference 


` from thé nature of the employment coupled with the 


occurrence of the accident causing the injury.’ There 
may, of course, be risks so general that without fur- ` 
ther evidence no such inference ‘would arise.“ Every 


one is liable’ to be struckby lightning,‘to be frost- 


bitten, or’to be injured by “bombs dropped from 
hostile aircraft. -In such Gases it may be necessary to 
establtsh “the causal relationship implied ‘in the 


‘expression “injury by accident arising out of -the 
` employment” by positive evidence; such, for 6xample 
` as proving that’ the circumstances of the employment - 


exposed the employee toa greaterrisk than that run 
by persons not so employed, or not so employed under 
the same conditions.” °  ~ 


In the present case the falling of the tree 


‘on the deceased cannot be’ said to. be 


inherent in the- nature of the employment, 
namely cutting and ‘clearing -jungles or 
bushes, or even trees, and the causal rela- 
tionship between the employment. and.. 
the falling of.the tree cannot be properly 
inferred in default of further evidence. 
The tree was at some distance from the 
place where the workman’ actually had to 
work. The accident is of the kind which 
anyone who happened to pass by the tree 
atthe time would have met'with, The onus 


-lies on the applicant to prove that the 
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accident arosé out of the employment, and 
if the evidence is not sufficient to establish 
this, the claim fails: See Warner v. Couch- 
man (6). Thereis no circumstance which 
indicates in this.case that the employment, 
namely the cutting and clearing cf:jungles, 
bushes and even trees, exposed the deceased 
to the danger: of a falling tree- at some 
other place, althotgh that place might 


happen to be on the premises of his emplo-’ 


yer. The causal relationship of the employ- 
ment has not been established. The award 


made by the Commissioner for Workmen's: 
Compensation -must ‘therefore be and it is: 


hereby set aside: no order as to costs, 
Spargo, J.—The finding of the Commis» 
sioner was thatthe accident happened while 
the workmen. were .returning to the camp 
where they had to deposit their tools. We 
were asked to say that the accident arose 


out of the deceased's employment because: 
his work was that of cutting jungle and - 


felling trees and therefore that brought 
him within reach of the danger of. trees 


falling upon him, But the trees that fell- 


upon him was not one of:those that the 
deceased’s duty caused him..to fell, but 
was a dead tree which’ apparently fell 
because it-was dead. The’ employment of 
the deceased did not,-expose him t 2: any 
more danger’ from that than’ any other 
person who happened: to be there: would 
have to run. In Burma Oil Co., Ltd. v. 
Ma Hmwe Yin (1), at p. 561* there occurs 
this passage ; l 

“An employer is not liable to compensate a work- 
man for an injury that has been caused by reason of 
the workman heing exposed to a risk to which all per- 
sons who happened lawfully to be present at the 


tine and place of the accident would be subjected, . 
unless the workman at such time and place waa ’ 


exposed to an exceptional risk of sustaining the 
injury by reason of the work which he was engaged 


inj 
by the employer to carry out. 


Ca 


"L agree that the accident is not proved ` 
Kare ’ reference to the defence set. up by the 


to have arisen out of the employment, and 
the order for compensation must therefore 
be set aside. I agree that there should be 
no order as to costs. , 


D. _ Award set aside, 


(8)'(1911) LK B 351; 80 L J K B 526. 
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. PESHAWAR JUDICIAL COMMIS: 
SIONER'S COURT 
Criminal Reference No. 6 of 1940 
February 2, 1940 
ALMOND, J. O. 
KHAN MOHAMMAD AND ANoTagR— 
PETITIONERS 
' VETSUS 
EMPEROR— Oppcstts PARTY 

Criminal Procedure Code (Act V of 1898), a. 342~ 
Mere failure to record examination of accused does not 
result ın miscarriage of justice when Magistrate has 
considered the statements. 

When a Magistrate has considered the statements 
of the accused they cannot possibly be prejudiced by 
the mere fact that he did not reduce those statements 
to writing in the proper column provided. in the 
summary register, It would therefore be absurd to 
say that the mere failure to record the examination 
has resulted in a miscarriage of justice. 90 Ind. Oas, 
434 (1, and 158Ind. Cas, 129 (2), distinguished, 


L. Basheshar Nath, for the Petitioners, 
Mr, Raja Singh, for the Orown. | 
Order.—This case has been reported by 


the Additional Sessions Judge, Peshawar,- 


The petitioners Khan Mohamed and Afridi 
were convicted at a summary trial of an 
offence under s. 448, I, P. O., and were 
fined Rs 20 each, The learned Additional 
Sessions Judge has reported the case on the 
following grounds: ' 

“The Magistrate was bound to examine the 
accused under 9. 342, Criminal P, O., and was bound 
to record thia examination on his record and he 
has failed to do so." f a 

The order of reference does not make it 


~ 


clear whether in the opinion of the Addie 


tional Sessicns Judge the Magistrate had ~ 
failed both to examine the accused and to ` 
record their examination or whether he had ` 
merely failed to record the examination. ’ 


An examination. of. the record snows that 
the accused were actually examined, for in 
the column of the register provided for, the 
finding of the Magistrate, there is a specific 


accused, The question therefore for decie 
sion is whether the failure of the Magistrate 
to record that examination is fatal to. the 
accused. Learned Counsel for the petitioners 
has relied upon a case decided by a Full 
Bench of the Sind Judicial Oommissioner’s 
Court reported in Emperor v. Nabu (1). 
The.learned Advocate-General on the other 
hand relies on a, case decided by a Bench 
of: the Allahabad High Oourt reported in 


. Sia Ram v. Emperor (z). In the Sind case 


(1) A I R 1926 Sind 1; 90 Ind, Oas. 434; 26.0r. L J 


. 30-8 L R 34 (E B.) 
EE AIR 1935 aut 217; 158 Ind. Cas. 129; (1935) Or, 
Ogs. 260; 36-Or., LJ 1290; 57. A 686; (1935) 


L J257; - 
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it was ruled that failure ‘to’ examine an 
-eccused person under the provisions of 
s. 342, Criminal P. Č., at a summary trial 
was fatal to the prosecution case, but from 
a perusul of the judgment. in that case it 
appears to hare been beld that the accused 
had nct actually been examined. In the 
Allahabad case some doubt as to whether 
the accused had been examined or not was 
expressed but there was definitely no record 
of the examination and:it was there laid 
down thatthe mere fact that the examination 
bad not been recorded did not show’ that 
the accused had not actually been examined 
and it was furtber held that even- if the 
accused’ had not been examined’ under 
s. 342, Criminal P. O.ʻit would not be 
fatal to the case for the prosecution unless 
it were. also shown that- the. failure to 
examine him had in fact cecasioned a failure 
of justice. The facts of the present case 
are slightly different from -either-'of - the 
reported cases, for in the case before me 
there can be no doubt that the: convicts 


were actually examined and the only. 
irregularity committed by tbe Magistrate | 


was that he did not record that examination, 
In my opinion it wculd be absurd to Bay 
that the mere failure to record the examina- 
tion has resulted in a miscarriage of justice. 
The Magistrate considered the statements 
of the accused. and they cannot possibly 
have been prejudiced by the mere fact that 
he did not reduce those statémenta’ to 
writing in the proper column provided in 
the Summary register, “For these reasons I 
am cf opinion that the order--of the 
Magistrate must be upheld and dismiss the 
application-of the petitioners. 


Be > Application dismissed. 


EIER. b 


PRIVY COUNCIL 
Appeal from the Lahore High oo 
March 18, 1940 
Lorp ATKIN, LORD 'THANKBRTON AND á 
Lorp PORTER 
SOOIETE BELGE DE HANQUE 8, Am 
plea 


RAO GIRDHARI LAL OHAUDHARY— 
RESPONDENT 

Practice— ounsei— Admission by, on point 
— Whether binding on Court. " POPEO See 

Acceptance of a finding by a Counsel, amounting 
to an admission of a -point of - law cannot be 
binding upon a Court; and it is not precluded 
from deciding the rights of the parties on a true 
a 4 the law.: 178 Ind, Cas, 23, reversed. i 112, 
col. 1. 
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' Bir T, Strangman, K,O. and.Mr, 4 G. P. 
Pullen, for the Appellant, 


“Messrs. D. N. Pritt, K. O. and V, K: 


Krishna Menon, for the ‘Respondent, 


Lord Atkin —This is an appeal from the 
High Court:at Lahore who reversed a decree 
of the Subordinate Judge at Delhi in favour 
of the plaintiffs, the present appellants.. The 
circumstances in which the plaintiffs’ claim 
arose are a8 follows. The defendant was 
chairman of The Delhi Sugar Mills Limited, 
an Indian company which carried on busi» 
ness, at New Delhi. The company, before 
December, 1233, had had dealings with a 
Belgian company Messrs,. Atelier de Oon- 
struction de J.J. Gillains, who may’ be 
called the contractors, :who had been 
engaged in providing equipniént for .the 
company and.held shares in the company. 
Apparently in December, 1933, it was desir 
able for the .company to .obtain further 
financial assistance as they were contem- 
Plating making an addition to their factory, 
and: for that. purpose were acquiring a lease 
of a site which it was proposed should be 
mortgaged presumably to tbe contractors, 
Negotiations .were opened between thë 
defendant and ` ‘thie plaintifs, a. Belgian: 
bank. The plaintifis were bankers .of the 
contractors and were represented at New 
Delhi by Mr. Van Osampenhout, “fhe general 
attorney: of the bank,.and Mr, Delait, the 
Manager of their office.’ The. contractors 
were represented by Mr. Palante who was 
their general attorney in India, and was 
also a director of the company. ‘On Decem- : 
ber 27,'1933, a meeting took:place at -the 
bank's office: at Delbi àt- which Mr; Van | 
Campenhout ‘and. Mr, Delait, ‘representing ` 
the: bank, :Mr: Palante, representing the . 
contractors, and-the defendant were present. 


' Terms were arranged ~ and -were expressed- 
in a letter signed by .the defendant ‘and 
addressed ‘to’ Mr, Van Oampenhout. — 


The l 
letter i is in the following terms: 
“ Delhi : 
Dated December 27, 1933, 
A.d. Van Campenhout, Esquire, 
Attorney. of Societe Blege 
de Banque, 6. A., 
RG oe Bruxelles : 
z = Swiss Hotel, Delhi. E 

Dais SIR, - 

In continuation of our conversation regarding “the 
question of the transfer of shares held by 
Messrs. J. J. Gillains in the Delhi Sugar Mills 
Limited, in favour of Societe Belge de Banque 8. Ae 
(which question is being dealt with separately), I 
have the pleasure to inform you that I agree to sell 
250 fully paid-up shares standing in my personal 
name to your bank on the following conditions :-— 

(4) That this sum of Rs. 25,000 will be expended, 


` 
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by you, m securing the lease of the factory site 
and in paying the Company's half share of the costs 
of securing the mortgage-deed of the factory, etc., 
in favour of Messrs. J.J. Gillaing and the cost of 
the transfer of the said shares. Whatever balance 
is left over will be paid tothe Delhi Sugar Mills, 
Limited. 
- {iÐ The sum of Rs, 25,000 stated above, will thus 
be treated as a loan to the Company from me, 

(iii) That an interest of 64 per cent. will be 
paid by the Company on this loan which will be 
transferred to your Bank. 


(iv) That the Bank will not be entitled to any ) 


dividend on these shares and will have only the 
right to the interest as stated in cl. (¢ii). 

` (vy) That I guarantee to re-buy at the same price 
these shares within six months and that the Bank 
will guarantee to re-sell tome these shares at any 
time Ilike within the stipulated. period of six 
months, l 


‘ (vi) Should I fail to re-buy these shares by the - 


end of this period, and/or to pay the ‘ ‘interest, the 
Bank will have the right to sell. the shares to any- 
body elge, and to claim from me damages, if any, 
and to keep the dividend, The dividend, if any, 
-earned on these shares within the next six months 
will be transferred by the Bank to- me after the 
same has been received from the Company. 
. (vii) That you will obtain Messrs, J. d. Gillain's 
consent to this transaction. 
: Yours faithfully, 
GIRDHARI LAL,” 


. The letter was acknowledged by a letter 
of the same date signed by>Mr. Van Cam- 
penhout and handed -personally to -the 
defendant. 
assented to the transaction. 
ledgment is as follows : 


The acknow- 


i: 
Dated December 27, 1933, 
Girdhari Lal Ohaudhary, ° 
Esquire, 
a Ohairman,! 
Delhi Sugar Mills, Limited, 
New Delhi. 
' Dear Sir, 
. I beg to acknowledge with thanks your letter of 
date, and to confirm that the S. A. Societe Belge de 
Banque 8. A. agree to purchase from you 250 fully 
paid shares standing in your name of the Delhi 
Sugar Mills, Limited, on the following condi- 
tions :—~ 
- 1l.. That the purchase price of Rs. 25,000 for the 
said shares will be expended by usin securing the 
lease of the factory site and in paying the Oompany’s 
half shares of the costs in securing the mortgage- 
deed of thefactory, etc. and tha cost of the 
transfer of the said shares. Whatever balance re- 
mains after the above expenditure, will be paid to 
the Delhi Sugar Mills, Limited. 

2. The said sum of Re. 25,000 will then be trest- 
ed as a loan to the Company from you. 

3. The Oompany will pay interest at the rate of 
64 per cent, onthe said loan and this interest will 
be transferred by you to our Bank. 

4, You guarantee to buy back at the same price 
the said shares within six months and the Bank 
guarantees to re-sell the same to you at any time 
you like within the stipulated period of six 
months, 
5. The Bank will not be entitled to any dividend 
on. the said shares during the period of the six 
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months, but will only have the right to the interest 
as provided in the cl, (3), . 

6. Should you fail to re-buy these shares by the 
end of this period and/or to pay the interest the 
Bank will have the right to sell the shares to 
anybody else and to claim from you the damages 
if any, and to keep the dividend. The dividend, if 
any, earned on these shares within the next six 
months will be transferred by the Banque to you, 
after the same has been received from the Oom- 


pany. 

7. That we will obtain Messrs. J. J. Gillain’s, 
consent to this transaction, 

& The above transaction of purchasing the shares 
and paying the price of 25,000 will be carried out 
and completed after the draft mortgage has been 
approved and is raady to be engrossed and after 
the draft lease : has been approved by the lessor, 
the Company and ourselves, and is ready to be en- 
grossed. 


Yours faithfully, 
- (8d,) 


A. VAN COMPENHOOT, 

Belge de Banque, duly - 

. authorised agent.” 

On the same day a receipt for the letter 
was given by the defendant signed by the 
secretary -of the company. By letters of 
the same day signed by the defendant as 
ehairman-for the company and addressed to 
Mr. Palante ‘the company agreed to the 
assignment by the contractors to the bank 
of their rights against the company and 
also of their shares in the company. Both 
letters concluded that they were subject 
tothe payment by the bank of Ks. 25,000 
in terms agreed between Mr. Girdhari Lal 
and the bank, On the same day also the 
defendant-addresséd to Mr. Van Oampens 
hout a letfer in which-he says “will you 
please pay to the Delhi Sugar Mills Limited 
asum of Rs, 4,000 out of Rs. 20,000 which 
has been- earmarked for securing the lease 
of the factory site and for obtaining the 
mortgage-deed."” The letter went on to say 
that it was understood that tne remaining 
sum of Rs. 21,000 would be enough to meet 
all these expenses; but that if there shoald 
be a shortage the defendant guaranteed 
that it would be made good by the company. 
The bank duly paid the Rs. 4,000 to the 
compaay who credited the sum to ‘the 
defendant. Atlater dates they paid to the 
defendant Rs. 17,440-12-9 for payment to 
the assignor of the lease, a sum which is 
again credited in the books of tha company 
tothe defendant. They paid further sums 
for the stamp on the assignment and cosis 
of its preparation and for stamps on the 
mortgage-deed. The latter sum they 
eventually recovered, so that they finally 


expended on this transaction Rs. 22,259-12 9, 


In the meantime the bank had been pressing 
the defendant to transfer to them the 250 
fully paid shares which were the consider- 
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ation expessed in the. ‘letters for the above 
payments by the bank. On January 12, 1934, 
they tendered a: draft. transfer: deed to 
the defendant asking -hint to have it en- 
grossed with ‘the number.of the shares. It 
appears that af the date of the letters the 
sbares issued to the defendant were not 
fully paid: Difficulties‘arose ‘as to this: a 
certificate for 500 fully paid shires was 
said to have been issued by the company on 
March 12; ‘It purported ‘to ‘be. signed -by 
tte defendant and: the secretary, and also 
it is said ‘by Mr. Palante, but “Mr. Palante 
is said. tó have erased his signature and for 
that reason it was at one time said -that it 
became impossible for the defendant to 
transfer 250 shares. Eventually after inter- 
views and several letters asking for per- 
formance the plaintifa in a peremptory 
letter dated May 9, required the defendant 
to settle the matter within 24 hours. No 
reply was forthcoming ‘and on May 11, the 
plaintifis by their solicitors wrote cancelling 
the agreement and claiming the money they 
had paid under it. Credit for the mortgage 
stamp returned was “not then available. 
The present suit is brought for the nett 
sum paid by the bank, and in the circum- 
stances narrated it appears difficult to see 
how the defendant could succeed. The chief 
point:made by the defendant which found 
favour with the Subordinate Judge and tke 
High Oourt was that: there never was a 
Concluded agreement. Clausé8 of the 
bank’s letter of December 27, 1933, it is said 
introduced-a new term which prevented the 
letter. from being an acceptance of the 
defendant's offer, and there is no evidence 
of an acceptance of the bank's counter offer, 
Without dealing with the last contention, 
against which there appears much to be 
said, their Lordships are satisfied that the 
paragraph relied on. stated no new term 
but merely expressed what was necersarily 
implicit in the defendant's offer. How 
eculd the bank expend an unascertained 
amount in securing.the lease of new pre- 
mises until the terms of the lease had been 
approved. between the lessor. and the come 
pany? The approval of the terms by the 
bank in the circumstances was in contem- 
plation of everyone. How could the costs 
of the mortgage be ascertained until the 
draft mortgage had been approved ? Every 
circumstance points tọ. the, necessity of the 
condition expressed in the paragraph being 
necessarily. intended, by the defendant ‘in 
his offér. It seems, certain that money 
could not be paid | for. a ‘lease unless 
the’ lessor and the lessee had come to a 
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final” agreement as to terms. 


advances. 
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But it was 

s:id the bank were asked -to promise to 
espend part ‘of the Rs. 25,000 “in securing 
the lease’? and, this involved'an absoltite 
promisé by them to obtain the lease: 
hence a term that: the ‘expenditure was 
conditional ’ upon‘the parties agreeing to 
the’ terms’ of the lease converted an 
absolute promise into a conditional- one. 
The ‘answer is’ that the- promise’ asked 
for ‘was not an absolute promise. ' This 
is a financial arrangement witha bank, 
How could they negotiate still less pro- 
mise to succeed in negotiating a lease fora 
factory site in’ which the lessor ás- ` well 
asthe lessee -must always have the final 
word ? “Expend ' in becuring” obviously, 
means expend “the money - required to 
pay for” the lease. Their Lordships” are 
therefore „unable to agree with the‘ cons 
clusion of the, learned Subordinate J udge 
accepted: ‘by. the High Court in answer 
to’ the first issue. that there was po cone 
cluded agreement. Their Lordships find it 
difficult -‘to:believe that there wasnot some 
misunderstandiog: ,on appeal as’ to the 
acceptance by Qotinisel for the bank ofall 
the trial Judges findings. Butif Counsel 
did accept sucha finding it could only 
amount toan admission of a point «flaw 
which cannot be ‘binding upon a- Court: 
and their Lordships do not consider ‘them: 
selves precluded from deciding ‘the 
rights of the | parties on a true view of the 


law. 


If then there was a concluded agreement 
it seems to matter ‘little: whether it was 
an agreement of purchase or of- loan, 
Despite the initial words of the. agreéuient 
which indicate. purchase it seems difficult. 
to. resist the conclusion that the transaction 
was in truth a loan: ‘The provision -fòr 
‘payment of interest to the’ supposed. pur 
chaser: on his supposed purchase price 
together with the agreement’ to- buy: back 
the- shares in 6 months at the same’ price 
and. the “stipulation ` that the supposed 
seller isin the meantime to enjoy.: the 
profits of the property. supposed to-be’ sold 
point strongly in this direction. And it 
is to be noticed that in.the correspondence 
the reference by the bank is to advances 
while in. evidence. the manager for the 
bank more than once styled the payments 
without any demur: by the 


opposite party. But Mr. Pritt for the de- 


:fendant, insisted that the transaction was 


one of purchase, If grown up men, he 


said, choose tocall a transaction a pur- 


chase then it is a purchase, however, in- 
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consistent with such a legal conception are 
the agreed terms. ` But if it was a purchase 
then, in the circumstances of this case, 
the ‘plaintiff's remedy is as simple ‘as if 
it were aloan on security. The ‘purchaser 
- had paid'the purchase price “to the ‘seller 
while the seller refused to deliver the goods 
agreed to be sold. On. cancelling the 
‘bargain the purchaser was plainly entitled 
to-recover the money he had’,s0. paid. 
And obviously it makes. no difference 
whether the price shad been. paid ‘to the 
seller direct or ‘to third persons ‘by his 
direction, If the. trangaction Were a loan 
the: borrower ‘agreed to borrow money on 
‘the security of shares which’ he under- 
toòk to deliver tothe lender. Hoe refused 
to deliver, them and‘the lender in cancelling 
the ‘transaction is entitled to recover the 
‘money which . he has advanced. 

In the view of ‘the transaction which 
has been adopted ‘above it becomes une 
Necessary | to-consider the legal results 
which , would follow if the negotiation had 
still remained ‘open, Thèir- Lordships 
‘must, however, not ‘be‘taken to ‘concur in 
the conelusion arrived dt by the High 
‘Qourt, and they may remark:that the pro- 
visions of s. 70 of the Indian Gontract Act 
seemto have béen overlooked in both 
Oourts. -They . can, ‘find no ground for 
‘atyling the ‘alleged: contract” a contract 
of guarantee as was stated in the High Court 
judgment. The letters and all the mater- 
ial ‘documents indicate that the defendant 
‘and the defendant alone was. to be the 
‘priacipal debtor. 

‘In-the result their Lordships agree with 
the ‘decree passed by. the trial. Judge 
‘though fora different reason. They will 
-humbly advise? Ais Majesty that this 
appeal be allowed, the decreé of the High 
QOourt at Lahore dated November 1, 1937, 
“be ‘set aside andthe decree of the Sub- 
ordinate Judge, Delhi dated December 22, 
1936, ‘be restored. The defendant must 
pay. ‘the costs , of the appeal: to the High 
Oourt and to His. Majesty i in Qouncil, 


= Se Appeal allowed. 

' ‘Qolieitors for the Appellant. —Mesers. Par- 
kar Garrett & Co.. 

--Solicitors for- thie Respondent = Méssrs. 
Cardew Sinith & Ross. - : 
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PRIVY, COUNCIL 
Appeal from the Bombay High Court 
March. 7, 1940 
Viscount Mavua@sau, Logp Porter AND 
SIR GEORGE RANKIN 
Sirk JAMSHEDJEE JEEJIBHOY, 

BART, AND OTJ4BRS— À PPELLANTS 


Versus 
SORABJI BYRAMJI WARDEN 
AND OTAERS— RESPONDENTS 
_Executor—Liability—Ezecutora of deceased debtor 
giving security by equitable mortgage over asset of 


_ deceased's estate toone of. creditors in respect of debt 


due from estate — Personal liability of ¢zxecutors— 
Security given in consideration of creditor's forbear- 
ance to aue fortwo years and promising to pay 
interest for that perioi—Executors held personally 
liable for interest for aforesaid period, but not for 
whole debt. 

Tf the executors of a deceased debtor think fit for 
consideration to give security by deposit of. title- 
deeds over an asset belonging to his estate to one 
of his creditors in respect of a debt due from the 
estate, the ‘transaction may or may notbe one to 


„which other creditors: or persons can take exception, 


But if it isnot intended that the executors should 
assume personal liability for the secured debt there 
is nothing in the T, P. Actorin the law of India 
to’make them so liable by reason that they have grant- 
ed the security or by reason that they have done so by 
deposit of the testator’s deeds. 

here in consideration ofthe creditors’ forbearance 
to sue for a period of two years the executors gave 
security for the testator's debt by ‘equitable mort- 
gage of the right, title and interest of the testator 
making it clear at the time that the payment to the 


‘ereditor was conditional upon the sufficiency of the 


assets and depended upon the future of land values 
and the executors also undertook to pay interest on 
the debt for the aforesaid period of two years: 

Held, that the promise to pay interest not having 
been expressly qualified, in the context there was 
not enoughto show that the promise was intended 
as conditional upon the sufficiency of the testator’s 
assets having regard to the limited period of time 
(two years) to which it extends and the circumstances 
of the transaction. The executors not having made it 
clear that their words of promise were uot to be taken 
in the direct and simple sense of a personal covenant, 
made themselves porsonally liable for the interest 

which accrued during the two yeare with, interest 
thereon. (p.777, col. 2. 

Held also that ‘the fact that the executor was to 
assume liability for the interest alone and that only 
for a defined period did not pani a liability for 
the whole of the debt. (p. 778, col. 1 


‘Messrs. Ronald F. Roxburgh, K.C,, and 
R.J T. Gibson, for the Appellants. 


Sir Thomas Strangman, K. C. and Mr. 
S P. Khambatta, for the Respondents, 


Sir George Rankin.—This is an appeal 
by the representatives of the original 
plaintiff in asuit to enforce a mortgage 
by deposit of title deeds, The suit was 
brought on the Original Side of the High 


‘Court, of Bcmbay, on Fanuary.7, 1936, by 


‘an -old lady named Jaiji Hirjibhoy Parekh. 


‘(ol,.12) to the fact that 


a. 
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defendants. Byramji had died on October 
26, 1924, leaving a will.whereby he had 


“appointed the defendants, .his four elder 


sons, to be ‘his execitors.. Probate had 


been ‘granted to them in 1925. > 


By his will dated October 6, 1922, {codicil 
of August- 19,. 1924); Byramji ‘declared 
(cl. 11) that his ‘immovable properties 
were generally: mortgaged: and .that it 
would take ‘a long time’ before, they could 
be bold at the’ best . price after paying the 
mortgage debts. He. accordingly autho» 
rised -his executors. to postpone thé sale 
for any period not exceeding five yeats 
frm the date of his death. We referred 
Baj Jaiji (the 
plaintiff} .and:a number ‘of other persons 
held bis promissory notes, stating that he 


ordinarily renewed them yearly or at longer 


intervals and paid them interest monthly 
or. at times at longer intervals. He directed 
that the amount due to these creditors 


‘should’ be paid with interest by his execu- 
tors and, he authorised his executora to 
‘renew 


y these notes with interest. . After 
making- provision for his daughters, for a 
fifth son named Rustomji and for certain 


other persons, he directed that at the end 


of. seven years after. his death the residue 
of. his property. should be divided into 
four equal parts,, each part .to be held-in 
trust for one of his four elder-sons ‘the 
present. defendants-respondents) for -life 
and on such son's death for. his children, . 

At his death the estate of Hyramji, 


. which consisted mainly of shares in com» 


obtaining pr: bate 
rupees and the debts . 


panies. and immovable properties’ ‘in 


.Bombay, was valued’ by the Collector for 


the’ purposes of the duty payable 


on 
at about 84 lacs 


of 
of Byramji : were 
returned at about 6 lacs. The debt due 


` to Bai Jaiji was entered as amounting to 
Rs,.20,780, for principal and Rs. 620 for 


‘interest. That the solvency of the estate 


_would depend entirely upən the condition 
‘cf the property market in Bombay has at 


all times been plain and after the death 
of Byramji his. executors foundit difficult 
to. realise his properties, By 1923 the 
fifth son,.Rustomji, was threatening steps 
to. realise the sum: of - Rs. 50,000- which 
had been settled upon him by his father's 
will and in this year several mortgages 
were given by the exectors over immov- 


able properties of the estate to creditors of: 


the testator. In particular, on August 10, 
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' Her daughter Meherbai had married one 
Byramji Hirjibhoy Warden, father of the. 
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of title deeds was given to Bai Jaiji and 
the registered memorandum set forth the 


. terms thereof as follows:— 


“Memorandum of agreement made and entered into 
at Bombay this August 10, 1928, between Sorabji 
Byramji . Warden, Hirjibhoy Byramji- Wardén, 


‘Jamshedji Byramji: Warden .and Pestonji Byramji 


Warden all thé four of. Bombay Parsi inhabitant; 
Executora and Trustees ofthe last Will and 
Testament ofthe late Byramji Hirjibhoy Wazden‘of 
the one part and Bai’ Jaiji Hirjibhoy Parekh of 
Bombay Parsi inhabitant of the other part whereas 
the said Byramji Hirjibhoy Warden, was during his 
lifetime indebted to the said Jaiji Hirjibhoy Parekh 
ina certain sum, which with interest up to date 


exceeds the sum of Rs. 30,000 and whereas the said 


Byramji Hirjibhoy Warden, died in October 1924 
leaving a Will dated October 6, 1922, probate whereof 
has been issued bythe High Gourt of Bombay ix -its 
testamentary jurisdiction to the. said Sorabji, 
Hirjibhoy, Jamshedji and Pestonji, the sons of -the 
ssid Byramji Hirjibhoy Warden and Executors and 
Trustees of the said Will and whereas the said Bai 
-Jaiji Hirjibhoy Parekh, has called upon the Execue 
‘tors to pay off the debt due to her. by the estate and 
in default, threatened to préceed further in a Oourt 
‘of Law, and the Executors having at present no cash 
available for the satisfaction of-the said debt, offered 
to give security to the extent of Rs. 30,000 by giving. 
an Equitable Mortgage of theright, title and interest. 
of the said Byramji Hirjibhoy Warden in’ the im~ 
movable properties described in the Sch. A, B and 
C hereto by depositing their respective title-deeds 
déscribed in theSchs. D; Eand F which the said. 
Bai Jaiji Hirjibhoy Parekh, the Oreditor, has agreed 
to.accept and not to aue, till such time not exceeding. 
two years as the depression inthe property market. in 
the opinion of the Mortgagors: passes off, and whereas. 
the said Byramji Hirjibhoy Warden was entitled to 
the entirety of the immovable properties in the 
Schs. A and B and to a half share in the immovable 
property described inthe Sch. O hereto. Now it is 
hereby agreed thatthe deeds and documents specified. 
in the Schs. D,E and F relating respectively to.the 
immovable properties described in the Schs, A, B and 
O this day been deposited - by the said Sorabji 
Byramji Warden, Hirjibhoy Byramji Warden, Jam-« 
shedji Byramji Warden and Pestonji Byramji Warden,. 
with the ssid BaiJaiji Hirjibhoy Parekh with intent 
to create an Equitable Mortgage upon the said im- 
movable properties for securing to her the said Jaiji 
repayment with interest of the sum of Rs. 30,000 
(Thirty thousand) this day due to her by the estate of 
the said deceased 'Byramji Hirjibhoy Warden, repre- 
sented by the Executors of his Will the said Sorabji, 
Hirjibhoy, Jamshedji and Pestonji, such sum tobe 
repayable at any time within two years from the date 
hereof, such time to be selected by the said Exeou- 


tors and that they will in the meantime pay interest . 


every month on the first day of each English month 


' at the rate of six per cent. per annum with compound 


interest at the same rate with quaterly rests on all 
arrears of interest not paid on the. due date, and it is 
hereby further agreed that the said sum of Rs, 30,000 
is repayable in Bombay, and until so repaid with 
interest as aforesaid, the said deeds and documents 
andthe respective properties to which they relate 
will be held by the said Bai Jaiji Hirjibhoy Parekh 
as an equitable security and that the executors will, 
if so require by thesaid Jaiji, insure the structures 
on the lands comprised in the said security ina 
sum not exceeding Rs, 30,000 at the costs of the 


. executors,” 


1928, -an equitable mortgage by depòsit ` 


Having received no payment whether 
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on account of principal or--interest, Bai 
Jaiji brought her suit as already mentioned 
on January 7, ]936. She asked for the 
usual preliminary decree , for - sale but 
added a claim that if the proceeds of sale 
should be insufficient, the defendants be 
held personally liable to make up the 


deficiency, contending that by the memo-. 


randum of August 10, 1928, the defend- 
ants had made themselves personally liable 
for the repayment of the principal sum of 
Rs, 30,000 and-interest thereon. Tnis was 
a very proper question to be decided at 
the trial, Barlee, J., as trial Judge found 
against the defendants both as regards 
principal and interest, proceeding on the. 
view that an executor must perform a 
promise made by him as executor de bonis 
propriis Unless ‘he has expressly excluded 
his own liability and that this he does 
not do by the mere use of the word exe» 
cutor. By his preliminary decree (August 
5, 1936) hə gave liberty tothe plaintiff to 
apply for a personal decree against the 
defendants inthe event of the net sale 
proceeds being insufficient to satisfy in full 
the plaintiff's claim for principal. interest 
and costs. While the defendants’ appeal 
toan Appellate’ Bench was pending, Bai 
Jaiji died on December 25, 1836, and the 
executors of her will (the present appel- 
lants) were substituted in her stead. At 
the hearing of the appeal, Beaumont, C.J. 
and Biackwell, J., construed the memoe 
randum as imposing no personal liability 
. on the defendants, -Their decree dated Sep» 
tember 28, 1937, negatived the plaintiff's 
right to apply fora personal decree against 
the defendants: but gave liberty to the 
plaintiff to lodge a claim for any deficiency 
against the estate of Byramji' but’ without 
prejudice to any question .whether such 
-claim was maintainable. : . 

The evidence called at the trial has little 
bearing upon the true construction of the, 
. Memorandum of August 10, 19s, The 
second defendant, Hirjibhai, who appears 
to have been the most active of the execu- 
tors, gave evidence that he had advanced. 
some money for paying off debts of the 
estate, that several creditors had been 
paid off chiefly out of monies of the estate, 
that some legacies had been paid out of 
monies advanced by him including a legacy 
left to one of his sisters which was paid 
on her marriage. He stated that the pro» 
missory notes held by Bai Jaiji carried 
interest at 6 per cent. with quarterly. rests 
and that these had been handed over to 
him at the time of the mortgage. trans- 


JAMBREDJER JEBJIBHOY V, SORABJI BYRAMJI (P O) 


775 


action of August 10, 1928, and destroyed. 
He admitted thatthe income of the pro- 
perty in suit was-collected by him after 
the granting ofthe mortgage on August 
10, 1928, just as before. His evidence is 
that whatever might have been thought 
possible at the date of his father’s death 
in 1924, by 1922.he had no longer any 
hopes of taking anything by the residuary 
legacy, since the utmost that could then 
be expected was that the debts of the 
estate might be cleared if land values 
improved. The only other witness called 
by the defendants. was the solicitor who 
drew up the memorandum of August 10, 
1928, He stated that he did so on the 
instructions ôf the second defendant who 
wanted to protect his grandmother, but 
that he did not himself see or consult the 
lady nor were -any instructions taken by 
him from her though the second defendant 
wasin communicatog with her throughout. 
Bai Jaiji herself gave evidence giving her 


-age as #0 years: she said that Byramji had 


paid herthe interest in his lifetime but 
that after his death the second defendant 
had not done so in spite of demands but 
had asked her to. wait two years, She 
denied that she had handed over to him 


-the promissory note, 


‘Before the Board Mr. Roxburgh, for the 


. appellants, in .a clear and careful argu- 
- ment, examined separately three possible 


answers fo the question whether the 
defendants had rendered themselves per- 
sonally liable to Bai Jaiji, (1) that they 
were so liable both for principal and 
interest; (2) that they were so liable for 
interest -a'’one either (a) for two years 
from the date of the mem>randum, or (b) 
until repayment; (3) they were not s9 liable 
at all. Inthe High Court the learned 
trial Judge had taken the firat view and 
the Appellate Bench: the third; their Lord- 
ships agree, however; that the second must 
be carefully considered. It was further 
contended for the appellants that personal 
liability might.be brought home to the 
defendants either on the footing thit they 
have agreed to pay oron the footing that 
they have admitted assets. Upon the 
second of these alternatives it was suge 
gested thatthe learned Judges in India do 
not seem to have disputed the applica- 
bility of the principles of Hnglish Law and 
that the English decisions,some of which 
were followed by Barlee, J., aro particular- 
ly strong to the effect’ that an executor 
may: iocur liability by making a state- 


ment about. the assets of the testator -which 
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amounts to an admission of assets.. Their 
Lordships,. however, for reasons which will 
be indicated later: in this judgment, are 
not prepared to give unqualified adherence 
tothe view that English Law as to admis- 
sion -of assets is law im India either within 
or outside:of the Presidency towns. 
~ Inthe present case it is to he observed 
that;in the plaint the personal liability of 
the. defendants was put- entirely upon-.the 
memorandum of August 10, 1928. It was 
not pleaded that the .defendants had 
become liable by reason of. any admis» 
sion of- assets dehors the memorandum 
whether by conduct or by words. Indeed 
admission. of assets as distinct from 
agreement to pay: personally’. was mot in 
the plaint put forward as:a ground of 
claim at all, .In-these circumstances while 
the memorandum -must be given its true 
effect in law, it is, not open to the appel- 
lants, for the purposes of-this appeal, to 
rely on statements made in evidence by 
the second defendant as:to his sister's 
‘legacy having.been paid or other eredi- 
tors kaving., been paid or having been 
given security, If, however, the appellants 
should atany time get judgment -against 
the ,defendants for any sum to be realised 
out of the assets of the testator, it may be. 
that in. execution proceedings it will still 
be open to them on the. basis of some 
such facts.40 make a case (under subss. (2) 
` of s. 352 of the Code) that the defendants 
have not duly applied all the assets which 
camé to their hands. =. 
The only matter upon this appeal is 
the nature and extent. of the liability 
incurred by.. the defendants under the 
memorandum of August 10, 1928, The 
defendants are in the opening words des- 
cribed as executors and trustees ofthe will 
of Byramji. The-recitals do not contain avy 
details of the debt due.from Byramji’s estate. 
The dates -of the loans, the rate of interest, 
the sums outstanding for principal and for 
interest are not given: all:that is eaid is 
that up. toidate the debt exceeds Rs. 30,000. 
The recitals do, however, purport to disclose 
in terms that the executors had no cash 
available wherewith to- pay the debt, that 
their. only prospect of paying:depended on 
the .state.of the property -market which was 
“at that time depressed, and that they were 
giving security in: order to gain two years’ 
time. There is here no suggestion: that the 
defendants as executors. had been in default 
in any way or were admitting that they had 
assets Out of which they might and should 
have paid. Their offer to Bai Jaiji as 
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. not paid ‘on the due date.” 
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recited:.is-an offer to give her security for:: 


-the testator's debt: to the extent of Rs. 30,000: 
by equitable- mortgage of the- right, title. 
and interest of the ‘testator.- ‘Though the - 


ages 


second “defendant ‘deposed ‘-that the debt . 
originally carried -interest at six per cent. - 
with ‘quarterly rests,- the- learned trial.. 
Judge was not -prepared to- believe -that - 
compound, interest was psyableat all; the - 


promissory notes having been destroyed. - 


But the way in which the debt is recitéd 


in this memorandum without any distincs. 


tion between what was then due for. 


principal and interest is, in their Lord- 
ships’ opinion, some corroboration of -the 


defendant on this point and there is no. 
‘contradiction bytBai Jaiji. 


Their Lordships: 
find it very difficult to-make any inference 


- against- the defendants on the ‘ground-that . 


the original terms as to interest were varied . 
by-the -memorandum—a contention which - 


seems:to them to be unproved. . -> 


, The. operative clause of memorandum. 


begins by creating an equitable mortgage 
upon the properties for securing to Bai Jaiji 
Tepavment with interest of the sum of 
Rs. 30,000 then. due to her by the estate 


of Byramji represented by the executors of - 


his will. This is followed first by a clause. 
—“puch sum to be repayable -at any time 
witbin two years from the date hereof such. 
time to be selected by the said executors” 
—which is no more than a way of saying 
that it. was not to be demandable for two 


years. Then comes the interest clause (so . 


to call it): “that they (the said executors) 
will in the meantime pay interest. every. 


month on the first day of.each English | 
month atthe rate ofsix per cent. per annum - 


with compound interest at the same rate 


ats 


with quarterly rests.on all arrears of interest. . 


By s. 58, cl. (a), of the T; P. Act it is 
clear that a mortgage may be given as- 


security not merely for money lent but 
for any debt or liability. If the executors 
of a deceased debtor think ‘fit for cone 
sideration to give security over an: asset 


belonging to-his estate to one of his creditors 


in respect of-a debt due from the estates 


the transaction: may or may not be one ` 


to which otber creditors or- persons can 


take exception. -Butif it is not intended ` 
that the’ executors should assume personal - 


liability for the secured debt there is no- 


thing in the T. P. Act or in the law of India . 
to make them so liable by reason ‘that they - 
have granted the-security or by ‘reason that: 


they have done so by deposit of:the testator’s 
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deeds. Apart from the clause as to interest; 
which calls for'a separate discussion, the 
Memorandum ‘contains no -covenant- by 
anyone to. repay the principal sum of 


- Rs. 30,000, no statement that the executors: 


would assume personal liability for it, no 
representation or admission to the creditor 
as tothe sufficiency of the testator’s assetg to 
meet either the original debt or the sum of 
Ra. 30.000 i : 

. There is, however, a covənant to pay 
interest: on the sum of Rs; 30,000. This 
.is not itself: qualified by any -phrase ‘to 
the effect-that they agree “as executors” 
-to pay- it or that they are to pay it out 
of. the assets of the testator. Nor-is there 
any. other :specific expression directed to 
distinguish between a simple promise by 


the defendants‘to pay- and a promise by. 
and their. 


the defendant's, for themselves 
 . Buccessors in office, to pay upon condition 
that the assets of the testator should 
permit of the payment being made thereout 
The quéstion arises whether such a quali- 
fication can be derived from the ec ntext, 
and on this point much depends upon the 
period in respect of which the promise to 
pay interest is made. Their Lordships 
think it to be reasonably plain that the 
words “in the meantime” have reference 
tothe period of two years or less referred 
to in the words immediately preceding 


and that they cannot be extended to cover - 


the whole period that might elapse between 
the date of the memorandum and the 


actual payment of Rs. 30,000 to Bai Jaijiz 


The defendants were to continue to collect 
the rents of the mortgaged property and 
might very reasonably have been expasted, 
for the two years during which she gava 
up her right to recover her money, to see 
that the interest ‘was paid to her, The 
recitals as to her having made demands must 
be taken against the defendants and it 
' peems unreasonable to doubt that the lady 
would feel the-loss of this portion of her. 
income. On the other hand the clause is 
: the only covenant to pay interest and the 
only part cf the memorandum in which 
any specific rate of interest.is mentioned. It 
i8 expressed in language which is common 
form in Indian’ mortgages: which not 
infrequently, as the reports show, provide 
expressly for the payment of interest up 
to. the ‘due. date” of the mortgage but 
' omit to make provision for any subsequent 
period. The last clause, however, makes 
ı the- properly -a security for the interest as 
well as tle principal until repayment. , The 


learned Judges of the :Appellate-Bench. con- 
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sidered that the covenant to pay interest was 
to be read with the reference to interest ia 
the previous: part-of the same clause and 
merely specified ihe interest already referred 
to.: The question is by no means free from 
diffculty, but upon a careful consideration 
of the clause their -Lordships think, the 
promise not having been expressly quali- 
fied, that in the context there is not 
enough to show that the promise was 
Intended as conditional upon the sufficiency 
of the testator’s assets having regard: to 
the limited: period of time (two years) to 
which it extends and’ the .circumstances of 
the transaction, : 

It -is to be noticed that the executors had 
not been paying the interest -and that 
apparently the estate was without sufficient 
cash. even to ensure that the interest 
would be regularly paid. The rate is not 
expressly stated to be the same rate as 
applied to the original debt even if it 
was so in fact. Their Lordships do not 
think that they will be applying to this 
Indian case'a technical or unjust rule if 
they hold that it was for the executors 
to make clear that their words of promise 
were not to be taken in the direct and 
simple sense of a personal covenant, and 
that ona true construction of this memo- 
randum they have made themselves pere 
sonally liable for the interest which accrued 
during the two years with, of course, interest 
thereon.. 


‘It was contended for the appellants that 
if it- be found that the defendants had 
made themselves personally liable to pay 
any interest, this finding would involve a 
liability on their part in respect of the 
whole of the debt both principal and 
interest, at all events if fhe obligation 
which they undertook differs in any way 
from the original obligation of the testator. 
It was said that the sum -of Rs, 30,000 
was only a part of the testator’s debt 
and that the testator was not shown 
to have been liable for compound 
interest, Hence, on the facts of the present 
case,the principle was invoked that a proe 
mise by an executor to pay interest differing 
in any particular from the testator’s own 
obligation involves admission of assets and 
renders the executor personally liable for 
principal also. As. authority for this 
proposition, reference was made to Bradley 
vy. Heath (1) and.Childs v. Monins (2), 


(1) (1830)3 Simon 543; 30 R.R 217, 
@) (1821) 2 Brod & Bing. 460; 5 Moore 282; 23R R 
513, 7 


t 


for which the testator was -not liable, - 


_ 478 
ete ce 
Williams on Executors, 12th Ed., Vol. H, 


pp. 1164-5. ; 4, 
- These wére both cases in which executors 


t 


appear to ave qualified their promise to 


pay the`testator's debt by the words “és 


executors: and yet were held personally 


liable on “the construction of the instrument 
as a whole upon the ground that: they . 


promised to, pay in the future with. interest 


„In Bradley's case (1), the matter was 
entangled with further debts incurred by the 


executors to the creditor after the testator’s 


death, In Childs’ case (2), the instrument 


was a promissory note, the promise was 
joint and ‘several and was to pay on 
demand, „These cases -discl7se reasons 
why the words “as executor” will not in 
all circumstances be sufficient to show 
that the payment isonly to be made “out 
of the estate.” | n 

In India as in England it is open to 
an executor in consideration that a creditor 


‘of his testator will forbearto sue to mak 


himself liable for the debt whether the assets 
ofthe testator be sufficient or insufficient, 
The forbearance will be consideration to 


_support the promise. It may -even be 


> that where’ there is an agreement by the 


creditor to give time, the executor will 


- readily by regarded as intending to makè 
. himself perésnally liable. 


This niust, hows. 
ever, in all cases be a question either of 


‘ fact (what the agreement was) or.of con» 


struction, if. the agreement was reduced 
to writing: :though their Lordships know 
of nothing „in the law of India which 
warrants any presumption against - thé 
executor in‘ this regard, his words af 
covenant will prima facie be given their 
ordinary meaning. If the truth. be that 


` the executor has obtained time not by pro 


mising that he would pay but by granf> 
ing tothe creditor a mortgage or charge 
over assets' of the testator in respect of 
the debt or part of the debt, there is no 
rule of Indian law which alters cr enlarges 
the agreement of the parties. And if it be; 
as in. the present case, part of that agree- 
ment that the executor ehall assume liability. 
for the interest alone and that only fora 
defined period, to impose a ‘liability for 
the whole of the debt would be all the 
more pointedly in conflict with the intention 
of the parties. It is good sense to infer 
when a person makes himself liable inde- 
finitely for the interest on adebt that he 


‘means to assume-liability for the. principal 


since if the debt be never paid the interest 
would run for ever. It is also true that- 
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the mere agreement that interest shall be 
paid shows forbearance by the creditor, 
Such : considerations throw light upon the . 
intention of the parties but they do not 
otherwise impose liability upon executors, . 
If the realisation of a testator’s.estate is a- 
matter of difficulty and if it be thought 
of benefit to the estate that. a: creditor 
should be induced to give time for pay- 
ment of his -debt,- there maybe every. 
reason why the executor should seek: to 
make an arrangement for time on payment 
of enhanced interest or on other special 


. terms enteirely at’ the expeiise of the 


estate and without risk to himself, The 
question is whether he has doñé Bo: to what 
has the creditcr agreed? This is more 
safely answered by an Indian Uourt-upon 
@ direct view of the circuimstaiices of the 
case, the character of the. document, -if 
any, and its language fairly taken as a 
whole, than through the refracting medium 
of decisions givea in another éountry one 
hundred years before. : E 


. It is maintained, however, that by admis- 

sion of assets the executor has incurred 
personal liability without entering into a 
contract to pay personally or even ` after - 
entering into a contract under which the cre- 
ditor’s right to payment is conditional upon 
the sufficiency of the assets. On the terms of 
the memorandum in the present case, which 
their Lordships have now constrned, it is 
not possible to suggest that the executors 
Were representing, affirming or admitting - 
that the assets would be sufficient to meet 
the debt orthe sum of Rs. 30,000, On the 
contrary they gave plain. warning that 
everything would depend upon the future 
of land values in Bombay. ` 


As English cases have been ‘cited in ‘the. 
High Oourt and before thé : Board upon 
the subject of “admission of assets” their 
Lordships think right to notice; that the 
Huoglish cases require to be interpreted with 
reference totheir setting or background in 
English Law. In Williams.on Executors — 
the well recongnised repository of learning 
on this subject—the scheme‘of the-English 
Law and the conditions upon which judg- . 
ment could be recovered de bonis testatoris 
or de bonis propriis are described (cf.12 Ed. 
1930, vol. II, pp. 1166, 1210, 1293-6) and it 
will be sufficient here to refer to them in 
a summary manner, If an executor was: 
sued for the debt of his testator and had 
not asseta to satisfy the debt, -he . had 
to take care to plead plenz admi» 
nistravit or ~ plene ‘administravtt preter: 
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. otherwise judgment for the plaintiff amount- 
_ed-to a. conclusive :admission that- he 
had assets to satisfy it. Where this plea 

was taken.the burden was on. the plaintiff to 
. show .that--aseets existed or ought to have 
‘existed in the hands of the defendant at 
the date’ of the writ but this burden might 
be. discharged by. proof. of some conduct 
of the defendant amounting to admission 
of.assets. ` In an administration action such 
admission entitled thé plaintiff to an im- 
mediate order for payment. without taking 
the accounts. Indeed. the 
-was that admission of assets to one Claims 
„ant on them was an admission to. all: als) 
thatan admission, of assets.can never be 
_Yretracted unless a. case of mistake be 
clearly established. To charge an executor 
On his own promise to “pay the debt of 
the testator, in addition to the writing 
required by the. Statute of Frauds, it was 
necessary to’ show consideration for the 
promise, Olearly enough forbearance by the 
creditor tosue would be good consideration, 
-but there were: also decisions to the effect 
that assets come to the hands of the executor 
were consideration and that if admission of 
assets was ‘implied by the promise, the 
promise was-binding, 
-The Indian system of recovering’ debts 
‘due from a’ person deceased is different in 
important respects, In the. first place the 
‘legal representative who is liable to be 


‘sued: is notin general’ an executor or ad- 


‘ministrator at all but the Muhammadan heir 
or the Hindu son‘or a mere intermeddler 
with the deceased's estate as is now made 
clear by -s.2.(11) of the Civil P. `O; .The 
‘form of judgment given for the debt against 
the legal representative is .for payment 
-out of the property of the deceased. If no 
such property remains in the hands of 
the defendant, execution can be’ had 
against bis own property on proof that 
Property of the deceased had come into 
his possession, unless he proves that he 
has duly applied such property of the 
. deceased, The Court executing the decree 
will require him to produce accounts as 
necessary (ss. 50, 52). [f the legal represen- 
tative has wrongly applied part of the 
assets, of the deceased he may be made 
liable in such proceedings to the creditor: 
his right being to get credit only for what 
has been “duly disposed’ of" or “duly 
applied.” But there is no trace.in the 
Code or, so far, as their Lordships are 
aware, in the decisions of Indian Oourts 


of any doctrine comparable to the English 


doctrine as to admission of assets, If he 
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has paid asmall legacy when the assets 
are insufficient to meet the debts, the legal 


representative may. fail to get credit for 


the money wrongly spent but that is all. 
He will not render -himself liable by an 
admission as though it were. an estoppel; 
though he must like anyone else fulfil his 
promises and make good his representation 
(ef.a. 115, Indian Evi.’ Act), The law of 
India puts upon a legal . representative 
the full burden of showing that he hag 
duly applied all assets proved to have 
come to his hands but it has no bias tende 


‘ing tomake a legal: representative liable 


to answer with his own property for the 
debts of the deceased, even if. it be true 
that he knows better than the creditor 
the position of the deceased’s estate. That 
“assets come to his, hands" is considera- 
tion for a° personal promise to pay the 
debt of the deceased is a doctrine to which 
it is difficult to give a meaning under the 
Indian Contract Act, but (as has. already 
been indicated) forbearance to sue is con- 
sideration as to which there is no diffi- 
culty provided it isin fact agreed ; though 
the counter-consideration given by an 
executor is not necessarily an unqualified: 
promise to pay the debt. l - 


‘ Having construed the memorandum of. 
August 10; 1928, as imposing personal 
liability upon the defendants in respect only 
of the interest -accruing during the ensuing 
two years with interest thereon as therein: 
provided, their Lordships are of opinin that 
there should be added to the preliminary de- 
cree for sale as it now stands an order 
that the appellants be at liberty to apply, 
in the event of the net sale proceeds prove 
ing insufficient to satisfy in full the 
Principal sum and interest and costs and 
interest on costs due on the security of 
the -equitable mortgage of August, 10, 1998 
for a personal decree against tho defend- 
ants for the interest or the balance thereof 
as the case msy be due in respect of the 
period of two years from August 10, 1928, 
at 6 percentum per annum with interest 
thereon at the same rate with quarterly 
rests. i E 


Their Lordships will humbly advisə His 
Majesty accordingly: They do not find 
it necessary’ to disturb the orders for 
costs made by the High Oourt on appeal. 
As the appeal. succeeds only. upon the 
question. of two years’ interest and fails ag 
regards the principal and further interest, 


theirsLordships do not think fit to award 


any cosis of this appeal to the appellants 
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and direct that the appellants pay to the 
respondents half their costs of this -appeal. 
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' ı MADRAS HIGH COURT 
n Appeal No. 312 of 1935 

M ~ Marceh13, 1939 _ 
. -Panorane Row anp Aspua RAHMAN, JJ. 

MADURA MUNICIPALITY turovea | 

- COMMISSIONER — APPELLANT ` 

' - 3 + versus 

_K. ALAGIRISAMI NAIDU— - 
= ©. «RESPONDENT. i 
_ Contract Act (IX .of 1872), 83.-198, 65, 70—86. 196, 
if. refera to contracta expressly forbidden either by 
persons ratifying them or by law—Option of rati- 
fication, exercise 0} —Contract of sale unenforceable 
for want of sanction-under s. 68, Madras District 
, of 1920)—Vendee unable 
to restoré . goods—Must - make .compensation—Oon- 
flict “between s. 65, Contract Act (IX of 1872),. and 
.s. 68; Madras ‘District Municipalities’ Act (V of 
1920)--Sutt under 3. 65, nature of—Interest' on 
amount ‘of compensation—Vadraa District Munici- 
palities Act (V of 1920),-s._-68-—-Sanction has to 
precede every contract exceeding Rs, 1,000—Sanction 
given after expiry of period for which auction is 
held—Contract held not valid—S. 68, if drawa dis- 


t> 


tinction between executed and executory contracts. 


Section 196, Contract Act, refers to contracts 
which have been entered into by persons on behalf 
of others without their knowledge or authority ‘but 
not to contracts which have been expressly for- 
bidden either by those persons: who are alleged to 
have ratified them later or by law. Moreover, an 
option of ratification could be held to be capable of 
being exercised within a reasonable time. of the 
act purported to be ratified and not after the 
expiry of the period for which the option was 


open. Phillips v. Homfrey (3) and Morrell v, Studd 


(4), relied on. a 
' The language of s. 65, Contract Act, includes 
agreements which are destitute of legal effect from 
their inception. When an agreement is discovered 
to be unenforceable and not illegal and when a 
party has not been guilty of any conduct which 
would disentitle him to come to Court there appears 


' to be no reason why the principle underlying s. 65 


should not.-be given effect to. It would be extreme- 
ly inequitable to find that when a contract has 
not bean entered into by authorized persons or is 
found to be unenforceable for want of certain 
formalities, the advantage gained by a party should 
not -be, when it was not intended to be gratuitous, 
restored or compensated. The relief which a per- 
goù asks for under s. 65, Oontract Act, has not 
been forbidden by any law and it cannot be legi- 
timately argued that in trying-to secure such a 
relief he is attempting to do - indirectly what he 
had. been forbidden by law to do directly, (p. 783, 
col, 1. > %3 ; . = 2 regs i . 3 
Bo PRN a contract of sále is found to © be un- 
enforceable for want of & sanction under `g; 68; 


. 
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Mad. District Municipalities’ Act, the vendee. who 
has received the goods but is unable ‘to restore 


~ them must make compensation for that under s. -.65 


. or 8; 70, Oontract Act: Hi 


ad 


2 
"y 


(Case-law relied on:]- ` 


~.. Section 65, Contract Act was meant to cover those 
+ agreements as well which sre discovered’ to'be void 
: from their inception while ss. 
-+ District Municipalities Act- or es. 68 and 69, Mad. 
5 ace Municipalities Act, 1884, apply to contracts 
. Only, 
‘contract must not be-lost sight of: It would thüs 


96 and 97, U. P, 


The distinction between an agreement and a 


appear that the provisions of s.. 85, Contract Act, 
were only intended to coms into play -when an 
agreement was ‘discovered to be unenforceable at 
law according tothe rules laid down in as, 96-97, 
U. P. District- Municipalities Act orss.' 68 and 69, 
Mad. District Municipalities. Act. The result is 
that instead of their being any conflict between the 
special and general laws we find that the general 
law would permit a party to get relief when on 
acopunt ofa special law the agreement- cannot “be 
considered to be enforceable or in other words 
characterized as a contract. Lo va 
In a suit on the basis of a contract, a party is 
trying to enforce its terms while in a swit under 
s. 65, a party merely asks for restoration or com- 
pensation as the agreement has not matured into a 
contract and he wants to.be placed in the position 
in which he would have been if no agreement -bad 
been entered into, | 
In the absence of any contract; there is no liabi- 
lity to pay any interest and the same-cannot be 
decreed, l : ay ce a 
Sub-el. (1) and sub-cl. (2) of s. 68, Mad. District 
Municipalities Act cannot be construed to mean that 
while delegation of the power under sub-cl. (1) 
might be ‘general ‘in regard-ts contracts of less 
than Re, 1,000 the power. of making contracts. in re- 
gard to transactions exceeding that figure must be 
specific, Moreover, the necessity to obtain the 
sanction of the Oouncil for the making of a con: 
tract before ‘the same is ‘made’ implies that the 
Council must be made aware not only of the matter 
in regard to which the contract. would , be entered 
into but also in regard to its terms and conditions. 
The sanction has to precede ‘and not follow the 
making. of every contract which exceed Rs. - 1,000, 
Where, therefore, a person has made a bid at a 
Municipal, auction. and the contract has been sanc- 
tioned by the Municipality after the expiry of the 
period for which the auction is held, thecontract is 
not valid, l 
The word “contracta *? used ins, 68, Mad. District 
Municipalities Act „covers both “executed” and 
“ executory * contracts. 


A. against the decree of the ‘Sub-J udge 
(Principal), Madura, dated March 8, 1935.. 

Mr. M. Patanjali. Sastry, for the Appel- 
lant. a. i 

Mr. K -Rajah Ayyer, for the Respondent.. 


Abdur: Rahman, J.—This appeal arises 
out of a suit instituted on behalf cf the 
Madura Municipality fcr the ‘recovery of a 
balance of Rs. 5,220-7-1 alleged to have 
been due from the defendant in respact of 
the righis cf taking rubbish and night-soil 
for the years 1928-29 and 1929-30, and for 
interest calculated at 12 per cent. per 
annum. It was asserted in the plaint that 
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the defendant was the highest bidder in 
auctions held by the Sales Committee of 
the Madura Municipality for both these 
years, the defendant's bid being Rs. 83,500 
for the first year. and Rs: 55,500 for the 


second one. The defendant had, it was -ad-"’ 
mitted, paid the whcle of the amount for- 
the first year leaving a balance of Rs. 146-7-0 - 


for intereet and the greater portion of the 
amount due for the second year leaving a 
balance of Rs. 4,181-7-1 fer principal and 
Rs, €92-9 0 for interest, Sofar asthe first 
year was concerned, a decree for Rs, 146-7-0 
was passed in favour of the Municipslity and 
no appeal has keen filed by the defendant 
against that portion of the decree. As for-the 
balance of Rs. 5,074 0-1, the trial Court held 
that there was no valid contract between 
the. parties as the mandatory requirements. 
of ss. 6ò and 69, District Municipalities Act, 
were not complied with, but the plaintiff 
would be entitled to recover the amountif it 
was. found to be due on the principles 
underlying as. 65 and 70, Contract Act. The 
trial Court'was not however statisfied on 
merits that the Municipality had succeeded 
in establishing its claim. The suit was 
therefore dismissed in regard to the second 
year, The Municipality has preferred - this 
appeal in consequence. 
. The first point which arises for deter- 
mination relates to the validity of the 
agreement executed by the defendant and 
signed by the-Chairman of the Municipality 
and some of its members cn April 8, 1929, 
(Ex, B) after the second auction had been 
beld. It may not be very material in this 
case but it is rather interesting to find that 
most of the terms.of the printed -agreement 
which the defendant was asked to sign 
and singed bad nothing to do with the sale 
of rubbish and night-soil, The Municipal 
clerk who was entrusted with the duty of 
having the agreement prepared appears to 
have selected a wrong printed form for the 
purpose and got it executed by the defen- 
dant; The mistake does.not-seem to have 
been detected even when the Chairman or 
the other members. were signing. The 
document thus had led to some confusion 
but in. view. of the conclusions to which we 
have.arrived, this mistake has not proved to 
be material. . sy 
Tbe agreement. on . which reliance was 
primarily placed in the plaint was not 
sanctioned by the Municipality until.a few 
months after the expiry of the. period . for 
which the second auction was held. It-has 


not been denied and indeed it cannot be. 


disputed that the value or amount of the 
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contract, Ex. B, exceeds Rs. 1,000, The 
question thenis if the Chiirman or any 
other person could enter int> this contract 


- with out the previous sanction of the Munici- 
.. pality. 
‘contained in s, 68, Madras District Munici» 
«pålities Act, would show that the Munici- 


An examination of the provisions 


pality is authorized to delegate to the 
Chairman or Committee consisting of two or 
more members the power of making on itg 
behalf any contract whereof .the value or 


~ amount does not exceed Rs. 1,000, but when 


the value or amount of the contract exceeds 
Rs, 1,000 the sanction of the Municipality 
has to be taken for the making of the con- 
tract before the same is made. This means 
that no contract of the value or amount 
exceeding Rs, 1,000 can be entered into or 
made by any person before the sanction of 
the Municipality has been obtained. It was 
contended by Mr. Patanjali Sastri on behalf 
of the Municipality that it would be une 
necessary for the Municipal Council ‘to 
sanction every; individual transaction before 
it is made and that it would be enough if 
instead of delegating an authority generally 
to either the Chairman or to a Committee 
consisting of two or more members of the 
Municipal Oouncil as permitted by s. 68, 
sub-cl, (1), it confers the power of entering 
into-or making a contract in regard to a 
particular transaction, In other words, the 
point of distinction according to. him bee 
tween sub-cl. (1) and sub-cl, (2) of the 
section is that while delegation of the 
power under sub-cl. (1) might be general 
in regard to contracts of less than Rs. 1,000 
the pwer of making. contracts in regard to 
transactions,exceeding that figure must be 
specific, although he contends that in 
neither case would it be necessary for the 
Municipal Council toknow the exact terms 
on which the contract was to be entered 
into. : 

We cannot accept. this contention and 
are of opinion that s. 68 (2) could not be 
construed in that manner. The omission of 
any referance in that sub-section to the 
persons on whom this power could be 
conferred, if it could be conferred at all, 
is significant. Moreover, the necessity to 
obtain the sanction of the Council for the 
making ofa contract before the same ig 
made implies that the Council must be 
made aware not only of the matter in regard 
to which the contract would be entered into 
but also in regard to its terms and condic 
tions. The sanction has to precede and 
not follow the making of every contract 
which exceeds Rs. 1,000. This could only 
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be. possible if the whole of t} 
ge eof the proce di . 
which- i : . ceedings, on b i 
pyt s culminated in the highest bids madé o ehalf of others , without their: knowled 
nr gee sae before the necessary bean thority but not to contracts which hase 
anction is obtained, considered to be i expressly forbidd ithe 
the a l o be in j en either by .t 
placed Deio hs igs Boi which has to be hea lat elo are alleged to have ee 
a earner ge, Agel oe vatifoation ocala be bela O Do nants 
accorded. Oucethe Dro i at has been of being exercised wi e held tobe capable 
_ by the Municipalit proposal is sanctioned . of th ised within a reasonable time 
y all that would remain i e act purported to b ; 
to make the contract enfore remain in Phillips v, H o ratified a3 held. 
be to express it in a’ enforceable would Studd (4), ar omfrey (3) and Morrell v 
manner recognized dd (4), and not. after th REY af Si 
law. recognize er . e expiry of th 
. EErEE Ee for entering intoa = ue j which the option =a D = 
tp che eee Man aa prona of the AS boas ea after the expiry 
ad es coe ae ae e a which the bid was given 
OY ee che at any contract} ti Jefendant, It is true that a distinc» 
m ae He aa haa of the provi- Sich Han been made at times ee 
Municipal Goan @) ae not bind thé Leake bee te executory' contracts (see 
Municipal Council. It must therefore follow s, 68, Mad ontracts, Edn. 5, pp. 415-416), but 
have oome dto oxa en not -be deemed to we have now hos unicipalities Act, which 
; ce after the aucti ə now been called D 
was finished : and the final bid gi ion draws no such distincti upon 40 construe, 
th ; pina UER Nd given by “contracts” istinction and the 
SNET Pee a the circumstances held as used in that section ore 
accepted ‘within. a Eae ves had to be tory” ee ‘and “execue 
nable time d Tacs. e would theref 
could not be held to have and that there . erefore hold 
Col > hele remained open t re was no valid contr: 
Ms after the period for which it was ade ne parties and the view taken staf o 
oar RATEN of the offer by. the Munici- ourt on this point was correct, aR 
Aen rE aA i. July 1930 was in ouropinion This is however not enough to dis ) 
74 en E l the case. The defendant A o dispose of 
for the a E ; ee = Ies Counsel yg the rubbish and Mightreotl trom the 
by the Municipality i olution passed the Municipal depots for tho’ whole 5 p 
ality in July 1930 must d has pots for. the’ whole year 
all events be taken -to hav ) must at and has already paid, as stated above'a larg 
ee l e ratified the portion ited above.a large 
auction: held in April 1929 and of the amount out of what he h: 
t to. and must be agreed to pay. what: he had 
pert back to the date on which held disentitled a : aa ree tei Ab 
ere was signed by the Ohairman or any other sum whi recover the balance 
el aad Municipal . Councillors. It is due either on the (eae may be found to be 
‘ofthe argument in Tegerd to the doctrine Contr theprinciple embodied in’: 70, 
a Bumer _regard to the doctri Contr: ; odied in s: .70 
f : rine ntract Act 
a a a to contracts trach has been Ae pe asa oss cons 
eet ‘Persons on behalf There w i mLOTCes 018 
of others’ Without their T owl ; as a divergence of opinion on thi 
authority particularly when nowledge or point so far as this O ee 
the decision in someof t 8 Gourt is concerned and 
Placed vig Mtr, Pataxjali Bast rit was of deciding that gh ager oo i ngth 
: : : ti in this con- found to b ement was 
Pectien ‘alikonga mot disapproved by taut Toliman ot aitonyrgurement he 
uncil in Flemi whole ment the 
v. B l suit sh en 
was este eit meas (2) at p. 587, Haman Chetti v, Municipal C a ee 
-we -find nTa 68, District Mut ai ra konam (5) and EAN Ohea ye Hud. 
: R tees Baty unicipalities cipal Council . Muni- 
Act, imposes a- disability and th m ub Council, Tanjore (6). But 
us forbids equitable vi 0). But a More 
AE rie than the Municipality See Palatina Goum ae gre e 
high: sabes aoa ogra a contract pei Cooperatie Wise anes 
i l e t, value, H ; > ocele 
eae a Contract Act, refers to area (7), Arunachala Nadar v. Srl putir 
which ` ave been entered into by persons ae 6 Ob. A770, 
(1) (1889) 41 Ch. D 295; 58 L J Cn, 425; 588 J D’ 2 Oh. 648; 83 EÈ J Oh. 114; 109L T 628; 
ae (1900 yey: i60 LT (5) 30 M 290 
-> A DaN a \ f 
Äe PER 20. z Ta (587) 69 LJ P O 120; 83 LT 1; i} N IRIS a ors 
ws ee i 6 Ct 933 oe 145; 145 Ind. Cas, 412;6 R M 
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Municipal Council (8} and Mudura Munici- 
pality V. Raman Servai (9). The language 
of s. 65, Contract Act, has been held by. 
their Lordships of ‘the Privy Oouncil in 
Harnath Kunwar v. Indar Bahadur Singh 
(10) to- include agreements which are 
destitute of legal effect from tbeir incep- 
tion, and would therefore cover a case 
like the present where the agreement in 
pursuance of which the defendant took 
delivery cf the rubbish and night soil has 
been discovered to be of no legal effect 
from the begiuning. There are certain cages 
which appear to hold that s. 65 would have 


no application where the void character of,, 
the agreement was known to the party: 
see Ledu Coachman v. Hiralal Bose (11), 


Nathu Khan v. Sewak Koeri (12). But 
these cases were decided on the principle 
that the ccntracts being either:immoral or 
opposed to public policy were inherently 
illegal and the parties being in pari delicto 
the Courts could not render any assistance 
in enforcing them. The same cannot be said 
however of cases where-agreements are held 
to be merely unenforceable on account of a 
failure ‘to comply with certain forms or for 
want of giving expression to an agreement 


in the. manner prescribed by law. ae 
t is, 


reason for this difference is obvious. 
impossible fora Court to give effect to or 
recognize an illegal transaction either by 
enforcing itor by ordering restitution to 


a party after-it has, been wholly or partially. 


carried ouf. But when an agreement is 
discovered to be unenforceable and not 
illegal and when a party has not been 
guilty of any conduct which would dise 
entitle him to come to Court there appears 
to be no’reason: why the principle under- 
lying s,65 should not be given effect to. 


It is hardly necessary to refer to English 
cases in this. connection, Apparently, the 
language employed in s. 65 is much wider 
than the one employed in the Act of Par- 
liament which came up for construction 
before Lindley, L. J., in Young & Co. v. 
Mayor and Corporation of Royal Leaming- 


(8) 58 M 65; 151 Ind, Cas, 46;A I R 1984 Mad, 
400; 67 M L J 38; 40 1, W 18; T'R M 108; (1934) M W 

(9) 43 L W 39; 161 Ind. -Cas. 46; A I R 1936 Mad, 
98: (1936) M W N 85: 8 R M 764, 


(lu) 49 A 179; 71 Ind, Oas. 8629, AI R1922 P O. 


403; 50 I A69; 23 O 0 223;90 &A LR 270:20 L 
J 652; 4M LJ 489; 37 Ò LJ 348;27 0 W N 249; 
18 LW 383;33M LT 216; 5 P L T 28l; 2 Pat. L R 
237 (P O). 

(11) 43 O 115; 29 Ind, Cae. 625;A1 R 1916 Oal 
268; 21 C L J 537;19 0 W N 919, , 

(12). 15 O W-N 408; 9 Ind, Oas, 161, 
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ton Spa (13) and since the statutory . 
law of India is different from that which 
prevailed in England, the English decisions 
could not be of much value in interpreting 
the Indian statute, While examining ss. 65 
ann 70, Contract Act, a number of Indian 
decisions came to our notice and since most 
of them have taken the view which we 
ourselves take of these sections it would be 
supererogatory to do anything more than 
cite them: see Municipal Committee, 
Gurjranwala v. Fazl Din (14), Municipal 
Commitiee, Lahore v. Miran Baksh (15), 
Zulaing v. Yamethin District Council (16}, 
Mahammad Ebrahim “Molla v, Commis- 


= sioners for Port of Chittagong (17) and 


Palloniee Eduljee & Sons v. Lonavale City 
Municipality (18). A Full Rench case of 
the Lucknow Ohief Oourt, Municipal Board, 
Lucknow v, 8. C. Deb (19), takes a different 
view however. Having given our careful 
attention to the matter and with deférence 
to the learned Chief Judge who wrote the 
leading judgment in that case we have not 
been impressed by the reasons underlying 
that decision, If the English cases on which 
reliance was placed are not taken into 
account, as they cannot be for the reason 
which has been mentioned above, the deci- 
sion if analyzed will be found to have been 
arrived at mainly on two grounds : (1) that 
in the event of a divergences between a 
special law and the general law of the 
country the former has to be preferred and 
(2) that a man cannot-be allowed to do 
by indirect means what he is forbidden 
by law to do directly. 

` The propositions advanced by the léarned 
Chief Judge may be sound but did they 
have any application to the facts of that 
case? Is the special law in any way difer- 
ant from what has been described to be the 
general law of the country ? According to 
the learned Chief Judge there is a conflict 
between the general law of the country as 
laid down in s. 65, Contract Act and the 
so-called special law in s, 97, U. P, 

(13) (1883) 8 A O 517; 52L J QB 718; 49 LT 1; 
30 W R500. 

(4)- IL L 121; 121 Ind, Oas. 187; A IR 1989 Lah, 
742; 31 P L R 403; Ind. Rul. (£930) Lah. 187, 

(15) 13 L 561; 140 Ind, Oas. 621; AI R 1933 Lah, 
lo; 33 P L R 1051; Ind, Rul. (1933) Lah, 22, 

(18) 10 R 522; 140 Ind, Oas. 737; A I R193? Rang. 
176; Ind. Rul, (1933) Rang. 5. 

(17) 54 O 169; 103 Ind, Cas. 2; AI R 1927 Cal, 


465, 
(i8) TLR (1937) Bom, 782; 171 Ind, Oas, 660; A 
IR 1937 Bom. 417; 39 Bom. L R835; 10 R B 


217, 
(19) 8 Luck. 1; 137 Ind. Oas. 574; A I R 1932 
Oudh 193;9O W N 461; Ind, Rul. (1932) Oudh 236 


J- 


+ 


784 | 


‘District Municipalities Act, We do’ not: 
agree: with this statement. The special 


law in the U..;P. Municipalities Act 
is almost the same except in regard to 
-certain minor details as contained in s$, 68 
and 69, Mad. District Municipalities Act 
(IV. of 1884) and. defines how certain cone 
tracts between the Municipalities and pri- 
vate individuals have to. be made or ex» 
pressed in order to be binding. Section 65, 
Contract Act, on the. other hand only pros, 
vides for the devolution of an obligation on a. 
person who. has received some advantage un-. 
der an agreement which-has been discovered - 
to be void or unenforceable from the very 
beginning, - The sections. of the two Acts. 
were framed by Legislatures with entirely 
different objects and one-cannot be said to 
be in conflict with the other.. Section. 65,. 
Contract Act, was meant to cover those, 
agreements as well which are discovered | 
to be -void from their- inception while 
ss. 96 and 97, U. P. District Municipalities 
Act or ss, 68 and 69, Mad. District Munie, 
cipalities Act (IV of 1584), apply to con-. 
trets only. The distinction between ‘an 
agreement and a contract must not be lost 
sight of. It. would thus appear that the 
provisions of 8, 65, Contract Act, were 
only intended tocome,into play when an. 


‘agreement was discovered to be unenforce> 


able at.law according to the rules laid down 
in gs; 96-97, U.P. District Municipalities 
‘Act or s8. 68 and 69, Mad. District Munici 
-palities Act, The result is that instead of 
there being any-conflict between the special 
“and general laws. we- find that the general 
“Yaw would permit a party. to get relief when | 
on -account of a special law the agreement 
cannot be ccnsidered to be enforceable or 
in other: words characterized as a contract, 
So far as the second ‘ground’ for the. 
decision is concerned, the underlying 


a » 


assumption appears to be that a party in’ 
asking for’ restoration or compensation 

under s. 65, Contract. Act, on account of 
_ the. -agreement having’ been denied, the 


status of a contract, is nonetheless enforc-.- 
ing the.same.. This is not correct. . In a 


suit on the basis of-a. contract, a party is 
trying to enforce its terms while in a suit 


under 6,'65, a party merely asks for restora-* 
= tion or compensation as, :-the agreement has - 


not. matured into a contract and: he .wants to 
be placed in the position in which he would 
have been’ if no agreement had been 


entered into. reover; erusal c 
sections inthe District Municipalities Act 


would: -show that «the - Municipalities - or’ 
their officers and members were not-for-’ 
E 
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bidden to enter into contracts. What 
they appear to lay down is that if-a certain. 
contract is entered into either ‘by a person’ 
not mentioned, in- these sections or without: 
the formalities regarded by them to- be 
indispensable it. would not be binding 
on thé Board or the Municipality. First 
of. all the rule chly safeguards the interests 

of the Municipalities and does not specifically 
lay down that the contracts would not be 

enforceable at their instance: But even’ 
if the doctrine of mutuality is held to be 
applicable the only inferenée would be ‘that 
the contracts could not be enforced by either’ 
party. It cannot’ be legitimately contended 
thatin asking fora relief under- s. 65,~Oon* 
tract Act, they are, doing the same thing. 
indirectly as was forbidden’ by the- 
Municipalities Act. It would be extremely 
inequitable to find that when a contract has 

not been entered into by authorized persons’ 
or is found to be unenforceable for want of 
certain formalities, the advantage gained ' 
by a party should not be, when it was’ 
not intended to be‘gratuitous, restored on | 
in. India. are. 
and -have been administering both:law and 

equity and there is no reason why this 
equitable relief, which since.the passing 

of Judicature Acts is -grantable even by 

the Oourts in England,: should not be 

grantable here, The relief which a person 
asks for under s. 65, Contraet Act, has 


Tot been forbidden by any. -law and. it 


cannot be legitimately argued that in’ 
trying to secure such a relief be is attempt» ` 
ing to,do indirectly. what he had been 
forbidden by law to do directly. By asking’ 
for an equitable relief he cannot be said 
to have got round the law. Indeed he ought. 
to be taken to haveadmitted that the law- 
does. not permit such agreements to be 
enforced and it is only then that he asks. 
the Courts to exercise its equitable jurisdic- 
tion in restoring the parties tothe position in . 
which they were before these infructuous 
agreements Came into existence. We will be 
by holding s. 65, Contract Act, to be appli- 
cable, giving effect to both the letter and 
the spirit of the law. . . --:./ y 


a 


~ 


The same. conclusion would be ~ arrived - 
at if we hold that the contracts did not 
exist in. the eye of law. In the absence 
of such a contract s. 70, Oontract Act could - 
well be’ applied. -It-cannot be said that 
there’ was‘ anything unlawful in permitting - 
the defendant. to .remove the rubbish. or 
night-soil. It was certainly not intended - 
to-be done gratuitously and the’ benefit 


ot 
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was on the defendant's own showing enjoy- 
ed by him. -We must therefore hold that 
as the defendant is unable to restore the 
rubbish and the night-soil which he had 
taken from the Municipal depots he must 
make compensation for it to the plaintiff 
Municipality. The next point for deter- 
mination is the amount of compensation 
to which the plaintiff is entitled under 
88.65 and 70, Contract Act. The defen- 
dant had agreed to purchase the rubbish 
and nighesoil for the year 1928-29 for a 
sum of Rs. 53,500. He offered to purchase 
the same for the year 1929-30 for a sum 
of Rs, 55,500. The increase in the offer 
was not apparently due to any increase in 
the market rates but in all probability to the 
fact that the Municipality had invited tenders 
for the removal of rubbish and night-soil by 
motor lorries instead of by Municipal carts: 
see Exs, J and J-l. A remark in Ex. Q that 
the depot for collections would be removed 
to the new. site near Mathukattinam tank, 
Vandiyur limits leads us to think that this 
was also one of the factors which had 
induced. the defendant to make a higher 


bid in the auction. The contractfor the ` 


removal of rubbish and  night+soil by 
motor lorries was given after a few 
months-and ihe depots wera not shifted 
to the new site during the whole of the 
period in which he removed them, If the 
defendant had not been convinced of these 
facts itis improbable that he would have 
exceeded the bid which he had given in 
the previous year. On account of the delay 
on the part of the Municipality in carry- 
ing out these changes we are inclined to 
hold that the proper measure of compen- 
sation would be the amount which the 
defendant had agreed to pay for the pre- 
vious year particularly when the defend- 
ant has admitted in his statement as a 
witness that the prices of the rubbish and 
night-soil had not fallen during the year 
1929-30, The defendant has not produced 
ail the accounts which were in his possess 
sion and in the absence of the original 
chits in which the accounts were kept we 
are not prepared to believe that the 
accounts produced by him relate to all 
the supplies- which were made to him 
from vyarioùs- depots, We must therefore 
hold that he was liable to pay Rs, 23,500 
as. compensation to the Municipality. 
Having paid Rs. 51,313 811, he is liable 
to pay balance Rs, 2,181-7-1.. In the 
absence of any contract, there is no liability 
to Pay any interest andthe same cannot 
be decreed.: We would therefore pass a 
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decree for Rg. 2,181-7-1 in favour of the 
Municipality. As the parties have partly 
succeeded and partly failed the proper 
order in. the circumstances ‘appearsio be 
that they should bear their owa costs both 
here and in the Court below. 

Before parting with this case we must 
however advert to the illegible handwrit- 
ing in which the evidence was recorded 
by-the learned Subordinate Judge. We 
had occasion to refer to it during the 
course of the argument to verify the 
printed statements and we found it ime 
possible fo read them orto decipher as to 
what had been written by him. It may 
not be possiole to insist on the hand- 
writing being godd but it mus: bs legible. 
It is asurprise to-us how the record of 
evidence which is almcst indecipherable 
was at all printed. We hope that the 
learnéd Subordinate Judge would take 
steps in future tosee that the statements 
recorded by him are not difficult to read. 


ND. Order accordingly. 


CET, 


NAGPUR HIGH COURT 
Second Appeal No, 45 of 1935 
October 28, 1937 
PoLLOOK ANp Diasy, JJ. 
BHIKU LAL AND ANOTHER——APPELLAN PS3 
Versus 
BHAIYALAL AND OTABRS—- RESPONDENTS 
C. P. Tenancy Act (Iof 1920), s. 9—Sale of 
occupancy holding in execution of rent decree—If 
free from encumbrance. 
An absolute occupancy 
a rent decree unders Y, 


field sold ia execution of 
O. P. Tea. Act is not gold 
What is sold iu execu- 
tion of the rent decrees is the interest of the judg- 
ment-debter and where he has mortgaged the hoiding 
he holds it subject to the mortgage which he 
has created. The ordinary principle 1s that a pur- 
chaser Gannot get a better title than that possessed 
by his vendor. 99 Ind. Cas. 445 (1) and S. A, 
No, 339 of 1934, relied ‘on. 

S. A. from the appellate decree of the 
Court of the District Judge, Nagpur, dated 


September 15, 1934. 


R. B. M. B, Kinkhede and Mr. M. D. 
Khandekar, for the Appellants, 

Mr. A, L. Halve, for Respondents Nos, l 
and 2. l | : 

Pollock, J—On February 13, 1329 
defendant No. z mortgaged his absolute 
occupancy tield to the plaintifs tor 
Rs. 1,000. Oa November 4, 1930 tne land- 
lord obtained 4 decree for Ks, 107-83-98 in- 
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cluding costs against defendant No. 2 for 
arrears of rent. The field was sold in 
execution of this decree and purchased 
by defendant Ncs, 1 and 3 for Ks, 510 
on November 28, 1931. 

The plaintiffs have now sued to enforce 
their mortgage, and the main question in 
dispute is whether the field was sold free 
from encumbrances. Section 9(1 of tke 


C. P, Ten, Act provides that the rent 


of a holding of an absolute occupancy 
tenant shall bea first charge thereon and 
that such holding shall be-liable to sale 
for the satisfacticn of such charge in exe- 
cution of a decree for- rent against the 
tenant, and sub-s, (3) provides that any 


. person claiming an interest in the holding: 
may deposit in the Court executing a-: 


decree for rent on account of such holding 


the smount due under such decree and- 


such deposit shall be credited in satisfac- 
tion of such decree. The plaintiffs, there- 
fore, as mortgagees, cculd have deposited 
the amount due under the rent decree 
and thus have saved the property from 
being sold in execution. They did not 
do so and it is now contended that they 
cannot enforce their mortgage as the pro- 
perty was sold free from encumbrances 
at the execution sale. In support of this 


contention we have .been referred to the 
opinion of Sir B. K, Bose which is printed ` 
at p. 191 of Barway's.. Law. of Tenancy.. 


On the other hand there is. the decision 
of Kinkhede, A. J. O. in Asaram v. Kan- 
chedilal (1) and of Gruer, J.. in Ganba v. 
Ganpatsao, Second Appeal No, 339 of 1934 
that an . absolute oceupancy field which 
has been bold in execution of a rent 
decree is not sold free from encumbrances, 
This view is accepted.in Barway’s Law of 
Tenancy, in Brahmarakshas’s C. P. Ten. 
Act, and impliedly in Kathalay’s Land 
Revenue Act at p.531. What was sold in 
execution of the-rent decree was the ine 
terest of the judgment-debtor and he held 
the holding subject to the mortgage which 
he had created. The ordinary principle is 
that a purchaser cannot get a better title 
than that possessed by. his vendor, and, 
in the absence of any specific provision, 
I think that it must be held that the 
holding was not sold free from .encume 
brances, Ins. 138 of the O. P. Land 
Revenue Act of 1917 it is specifically pro- 
vided that any estate, mahal, share or 
land sold for arrears of land revenue due 
in respect thereof shall be sold free from 
: eS IR 1927 Nag. 119; 99 Ind, Cas. 445,9N LJ 
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encumbrances, but there is no such provie . 
sion in 8. 9 of the O. P. Ten. Act, which was - 
passed only three years later. If the . 
Jegislaturé ‘had intended that an absolute 
oceupincy holding sold in executionof a, 
rent decree should be. sold free from 
encumbrances; it wculd have been very 
easy. for it to say so and, in the absence 
of such provision, I think that it must be 
held that it is not so'd free from encum-: 


a $. s 


of appeal~in this Court. 
there is no substance in it, 
The last point taken is one of interest. 
The consideration for the mortgage was 
Rs. 1,000, to’ which Rs. 250, was added as 
prospective interest, and the mortgagor 
agreed to repay the amount in 10 annual 
instalments of Rs, 125. Defaulted “in- 
stalmenis were-to carry interest at 2 per cent. 
per mensem' from-the date of the deed 
until payment ‘of the entire amount and 
there was an- agreement that if there was 
default in paying two instalments the . 
mortgagor would pay the entire amount 
together with interest in a lump. > There 
was no provision for the payment of any 
interest after the entire amount had be- 
come exigible. The agreement to pay 
interest on any defaulted instalment from- 
the date of the deed was clearly a penalty, 
and the mortgagees are therefore entitled” . 
only to such interest as we think reasonable. 
Frem January 1, 1932 they are not entitled 
to interest exceeding 10 per cent. per 
annum by reason of the O. P. Reduction 
of Interest Act, 1936, I think that reason- 
able interest in this cuse would be simple 
interest at 12 per cent. per annum on 
Rs. 1,000 from the date of the mortgage 
until December 31, 1931, and simple inter- 
est at 10 per cent, per annum on Rs, 1,000 
from January 1, 1932 until the new dies 
datus which I fix as January 18, 1938, 
There will therefore be a preliminary 
decree for sale in the usual .form for 
Rs. 1,000 principal together with interest -. 
at the above rates and costs. If defen- 
dants Nos.*1- and 3 redeem, they. will: be 


‘given credit for Rs. 107-3-9 which was the 
amount of the rent decree; I express no 
| opinion on the correctness of this decision, 
, but the decision was not challenged in 
appeal. As the appeal has almost entirely 
. failed, I think that the plaintiffs should 
.be allowed their costs in full through- 
‘ont’ and OCounsel’s fee of Rs, 40 in- this 
' Gourt. l 

' Digby, J.—I agree and would add a 
‘few observations. Under the Ten. Act 
‘of 1893 it was provided in as, 43 that the 
'rent of the holding of an absolute occus 
‘pancy tenant should be the first charge on 
that holding which should, subject to the 


‘other provisions of that Act, be liable to. 


sale in execution of a decree fcr arrears 
loi the rent thereof. 
.Bhagwandass v. Tarachand 


ias the same word used in s: 100 of the 
T. P. Act. 
¡open to a landlord to institute a suit for 
the sale of the property chargedin which 
‘case all persons having an interest in the 
‘Bald property must be joined as parties 
land that ifa decree for sale were obtained 
and the holding sold in pursuance of that 
.decree then the purchaser would undoubt: 
‘edly take the holding free from all in- 
cumbrances. Under s. 9 of the Act 
‘now in force a simplified procedure in 
‘allowed. It is provided that notwith- 
‘standing anything contained in s. 100 
‘of the T, P. Act, 1882, and O. XXXIV 
of the First Schedule of the Civil P.O., 
|1908, such holding shall be fiable to sale 
for the satisfaction of the charge for rent 
in execution of a decree for rent against 
:the tenant whether such decree orders such 
sale or not; while sub-s. (3) provides that 
lany person claiming an interest in the 
holding may deposit in the Oourt executing 
la decree for rent the amount due under 
iguch decree, 

It is no doubt arguable that in this 
simplified procedure the landlord is entitled 
to put to sale the holding over which he 
has a charge under s.9, and not merely 
an equity of redemption in that holding. 
It is arguable that ths redemption of the 
‘charge must be made by the mortgagee 
at the time under:s. 9 (3), and that this 
‘is one of the cases’ where the sole remedy 
.of the mortgagee who does not redeem 
will be that indicated by s. 75 of the 
T. P. Act. Novertheless, it is a cardinal 
principle that nobody should be prejudiced 
by proceedings to which heis not a party. 

(2) 140 PLR, Q9). 


It was held in. 
: (2) that’ the: 
| word ‘charge’ had much the same meaning- 


It was decided that. it was 


If then the mortgagee’s right does not 
disappear in proceedings to enforce the 
charge against him it will subsist. Ifs. 9 
permits of such a construction, it should 
be adopted, I think that although s. 9, 
as amended, provides a convenient pro- 
cedure by which the landlord can satisfy 
his charge by sale of the property without 
having to bring a charge suit, the provie 
sions of s. 9 do not involve the result 
that the mortgagee will be deprived of 
his rights under the mortgage by pro- 
ceedings to which he is not a party. The 
point is ‘not free from difficulty, and the 
opinion- of’ Sir. B. K. Bose is obviously 
founded on’ the position that the landlord’s 
charge exists over the holding, over the 
tenure which he or his predecessors created, 
and’ that if O. XXXIV of the Oivil P. O., 
doss not apply the landlord enforcing the 
charge does not have to make the mort- 
gagee, who is really in the position ofa 
subsequent mortgagee (his mortgage being 
postponed to the first charge) a party, But 
I consider that the view previously taken 
by Gruer, J., and now by my learned 
brother is the right view. I would also 
observe that if the contrary view were 
adopted there would be risk of fraud, 
by which mortgages could be rendered 


infructuous by decrees for arrears obtained 


behind the back of the mortgagee I 
entirely agree that it would bave been 
very easy for the Legislature to have 
stated clearly that the property was to be 
sold free from incumbrance if that was the 
intention of the Legislature. 

B. Appeal dismissed. 


PRIVY COUNCIL 
Appeal from the Allahabad High Oourt 
March 18, 1940 
LORD ATKIN, Lozp THANKBRToON AND Logp 
PORTER. 
HANSRAJ GUPTA AND OTAERS— 
APPELLANTS " 
Versus 
Tas DEARA DUN-MUSSOORIE 
ELEOTRIC TRAMWAY Oo. Lrp. 
— RESPONDENT 

Fraud—Proof of —Suspicion not enough. 

The party alleging fraud is bound to establish 
it by cogent evidence and suspicion cannot be 
accepted as proof. Unless, therefore, the proved 
circumstances are incompatible with the hypothesis 
of the person charged with fraud having actel in 
good faith, they cannot be accepted as affording 


‘gufiicient proof of fraud. {p. 789, col. 1.) 


— — - = ——- = 


a -a me a 


—_—- e 
— . -anme ee -e e m o m e, = 


Sir Herbert Cunliffe K.C. and Mr. W. 
Wallach, for the Appellant. 


Messrs. J. P. Eddy K. C. 
Foot, for the Respondent, 


Lord jharkerton.—This appeal is frem 

a decree of the High Court of Judica:ure 
at Allahabad, dated September 1, 1935, 
which reversed a decree of the Subordinate 
Judge at Dehra Dun dated February 4, 
1931 and, granted a decree to the plaintiff- 
respondent fora sum of Rs, 13,100 with 
interest at 6 per cent. 
1923. 
. The suit arises out of the misdeeds of 
Beltie Shah Gilani, who was the promoter 
and Managing Agent and Managing Direc- 
tor of the Dehra Dun-Mussoorie Electric 
Tramway, which was registered under the 
Indian Oompanies Act, 1913, on August 23, 
1921, aad was ordered to be wound up by 
the High Court on March 26, 1926, N. P. 
Asthani and Bhagwati Shanker being aps 
pointed the Official Liquidators. On in- 
vestigation, it was found that large sums 
of the ‘CCumpeny’s monies had been mis- 
appropriated by Beltie Shah, 

Certain contracts with the Company were 
made by Lala Raghumal, who carried on 
business as a contractor under the name of 
Madho Ram-Hadreo Dass at Calcutta and 
under the name of Madho-Ram-Budh Sing 
in Delhi. He was also a large share-holder 
in the Company. Raghumal died in Septem- 
ber 1926, and the appellants Nos, 1 to 5 
(appellant No, 3 being since deceased) are 
his legal representatives. Appellant No, 7 


and Dingle 


-is the Official Receiver of the Oalcutta High 


Couri, who was appointed Receiver of tne 
estate of Raghumal by an order of that 
Court dated June 16 1931, Appellant No. 6, 
Lala Mela Ram, was in the service of Raghu- 
mal and was the manager of his Delhi 
business. 

On June 2a, 1929, the Company through 
its Official Liguidatora ‘instituted the pre» 
sent suit claiming a sum of Rs. 39,750 with 
interest.at 12 per cent; per annum, i. e., 
Rs. 30,240-14-9, and future and pendente 
lite interest, on the ground of fraudulent 
conspiracy of Raghumal and his authorised 
agent, Mela Ram, with Beltie Shah in the 
misappropriation of the sum of Rs, 39;750 of 
the Oompany’s. monies. 

Historically, it should be mentioned -that 
in 1927 the Liquidators had ‘taken misfea- 
sance proceedings under s. 235 of the Indian 
Companies Act ‘against Beltie Shah, which 
resulted in an order -dated -April 3,. (1927, 

against Beltie-‘Shah:for-sums amounting: to 


from August 3}l,. 


over three lakhs, which included the sum of 
Rs. 39,750 here in question. Beltie Sbah- 
was also criminally prosecuted and was 
sentenced to imprisonment for a period of 
five years. In March 1928, the Liquidators 
applied under s. 186 of the Indian Com- 
panies Act, for recovery from Raghumal of 
two sums of money, of which one was the 
amount bere in dispute, but the application 
failed, The Liquidators alsọ took misfeas 
sance proceedings. against the Company’s 
auditors, Mukerji, J.. on February 26, 
1929, decreed the Official Liquidators’ ap- 
plication and held the auditors liable to 
pay Rs, 89,b12-8-0, including the amount 
here in dispute. On appeal, the High Oourt 
affirmed, with this modification : 

ý Though’ we affirm the order of the learned 
Judge thatthe auditors are to compensate the Com- 
pany to the extent of Rs. 39,750 we direct that exe- 
cution for this amount shall be stayed until fur- 
ther order’ The Liquidators are to be at liberty to 
make an application to discharge the stay order 
hereby granted in respect of this sum of Rs. 39,750 
when the contest between themselves and the con- 
tractors has been finally decided (a) adversely to 
the Liquidators, or (b) in favour of the Liquidators, 
and they, after taking sll reasonable steps tore- 
cover the amount, have failed wholly or in part 
to do so. If the ‘Liquidators recover @ portion of 
the Rs. 39,720 from the contractors, they should 
then apply to the Court giving credit to the auditors 
for that amount and seeking execution as to the 
balance only.” 


The auditors. obtained leave to appeal 
to His Majesty in Oouncil, but the appeal 
was compromised by the auditors paying 
Rs, 18,500 to the Liquidators in full and 
final ‘discharge of the said decree. As wi 
be seen, their Lordships do not consider 
these various proceedings material to the 
only issue-which they find it necessary to 
consider, 

Their ‘Lordships do not find it necessary 
to.review the evidence in detail, as that has 
been fully and well done by the Subordi- 
nate Judge. 


It is established that the various sume 
making up:the amount .of Rs. 39,750 were 
misappropriated by Beltie Shah on the 
following dates, 





Ra, 

‘April 11, 1922 er as 8,75 
April 24, 1922 awe sai 6,00 
August 18, 1922 aes woe 2,008 
October 26, 1922 i eee see 5,00( 
January 15, 1923 nie wr =, 12, 00( 
March 29, 1923 ssi see 6,00( 
39,75 


Both the Courts below have found that Mela 
Ram was not a party tothe original misap: 
propriations, and that he.was not aware o: 
them at least until the 18th or -August 19 


| 
i 


i 


‘ appropriation of these 


|l 
i 
i 


| Raghumal Was personally a, party 
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` 1923, when te kad a meeting with Beltié 
, Shah at Dehra Dun and signed at least two 


_ of the receipts for these sums, The plain! iff s 


case of an original conspiracy for-the mis» 
gums has gone; 
further no Suggestion is now made that 
fo any 
fraud, but his estate is soughtto be made 
liable for the alleged fraud of Mela Rati, 
his employee. 

The alternative case, on which the reaipoiis 


| dent succeeded itt the High Court, was sta'» 


| 
j 
| 


| 


ed by Ocunsel before this Board as follows, 
—that Mela Ram and Beltié Shah were 
jointly Goncérned in Jule ard August 1123, 


; in mantfacturing false receipts fraudulently, 


| 
| 
| 


: 
| 


| 








| 





| 
| 
! 
: 
| 





| 
\ 


- lents as to limitation, 
Raghumal’s éstate after his death, 


t 
t 


| 


4 


! 
| 
| 
| 
| 
| 
; 
| 


i todeceive the Company's auditors, thereby 


enabling Beltie Shah to cohceaal his misip- 
‘prépriation of the Company's mcnies to the 
amount of Re. 39,750; that they “were frau- 

ulently conspiring to that end, in ordér 
-to defraud the Company; that the auditors 
were deceived, and that Beltie Shab was 


‘et tp 


Liquidators eek oa aware of the misap- 
propriation8; and that the Oompany was 
entitled to recover the damages flowing 


from that concealment from Mela Ram 
| and also from the estateof Raghumal. 
The Subordinate Judge believed the 


evidence of Mela Ram, whom he saw, and, 
in particular, accepted Mela Ram’s evidence 
as to the explanations given to him by 


| Beltie Shah which induced him to sign the 


receipts without any suspicion. The High 
Oourt, while recognising the respect with 
which they were bound toregard the views 
of the Judge who saw the witness as $ô his 
credibility, held that they were constrained 
by the other evidence, particularly the dozu- 
mentary evidence, to reject the explanations 
of Mela Ram, and to hold that he was a par- 
ty to the fraud practised on the Company’s 
auditors, They rejected certain other 
defences maintained by the present appel- 
the liability of 
and the 
scope of Mela Ram's authority, and, after 
a remand to ascertain the damages, they 
-made a decree in tke respondent's favour 
for Rs 13,100 as already mentioned; 

The crucial question in the appeal is whe- 
ther the learned Judges of the High Court 
were justified in declining to accept Mela 
Ram's evidence. Their Lordships are 
prepared to accept thé test laid down by 
Niamateullah J., in hid judgment, After 
stating that the party | alleging | fraud is 
bound tö establish it by cogent eviderice 
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and trat suspicion canno; be accepted 
as proof, the léarned Judge save:— 

u Unlass, therefore, the proved circumstances are 
incompatible with the hypothesis of -the person 
charged with fraud having acted in good faith, they 
cannot ba accepted as affording sufficient proof of 
fraud. I have approached the case with this point of 
view, and have been driven to the conclusion that 
the evidence, as a whole, éxcludes all hypothesis of 
good faith onthe partof Mela Ram in granting 
the three receipts to Beltie Shah Gilani,” 

Similarly, Allsop J. says:— 

i Considering all the circumstances I cannot be- 
lieve that Lala Mela Ram issued these receipts in 
good faith. Iam convinced that he issuéd them at 
the request of Beltie Shah in order to deceive the 
auditors and prevent them from entering upon an 
enquiry and that it was agreed that the liability 
should be cancelled as soon as the audit was over 
and the necessity for it Ceased to exist.” 


It will, theréfore, be right to examine 
the reasons given by the learned Judges 
for their conclusion. 

First, as to thesuggestion that the third 
réceipt, for Rs, 6.000, was not signed by 
Mela Ram at the same time as the other 
two, as Stated by him, but was signed after 
his receipt of the letter dated the August 


` }1, of which there isa copy in the press 


copy boök, their Lordships are of opinion 
that ihe Subordinate J udge was right in 
holding that the despatch of this letter had 
not been proved. Allsop J., lays no stress 
on this point, but Niamat- ullah J., says 
that P. W. Lahiri had stated that 
the letter was sent. This is not so, as 
Lahiri says that he had nothing to do with 
the letter when it was sent, And ‘ ‘it may be 
possible that not withstanding that the letter 
of August 11, 1923, was not cancelled it 
was not despatched at all.’ The evidence 
clearly shows that the Company's boska are 
very far from being reliable, and that they 
were frequently “manipulated for Beltie 
Shah’s purposes. The Subordinate Judge 
was entitled to take the view that this letter 
was part of Beltie Shah's devices to deceiva 
the auditors, 

Allsop J., relies on the previous relationa 
of Beltie Shah and Mela Ram as justifying 
the conclusion that Mela Ram had at least 
some reason for thinking that B-liie Shah 
was not the absolutely honest and uprigat 
business man that hs might appear to be 
to others who had only a casual knowledge 
of his affairs. Tnis conclusion is based on 
the transactions relative to Raghumal’s 
application for 10,090 ordinary shares of 
Rs. 10 each and 550. preference shares of 
Rs. 100 each dat ‘ed the August 12, 1922, and 
the payment of tie amount due on allotment 
of the shares by endorsement , back to the 
Company of the chequé for Rs. 31,250 in 
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Reghumal'’s favour, part of the Rs. 35,000 
advanced to Raghumal on contracts to be 
placed by him. Their Lordships are unable 
to agree thatany dishonesty is necessarily 
to be inferred’ in these transactions. In 
tre first place, Raghumal, against. whom 
there is noreflection, was himself concerned 
in the application for shares. which is 
signed by him. Moreover the letter of 
September 13,1992. Ex. O, which embo- 
dies the transaction, was sent to Calcutta 
and not to Delhi, and there is nothing 
wrong ex facie of the transaction. . Similar- 
ly, the payment of commission onthe shares 
to Mela Ram, which he states be handed 
over to Raghumel, is not of such an unusnal 
character as necessarily to justify- suspicion 
of Beltie Shah’s honesty, The transactions 
are recorded in the books of the Company. 
Counsel for the respondent, who did not 
press this point, made a further suggestion, 
viz. thatthe agreement of February 23, 
1922, between the Company and Madho 
Ram-Hardeo Das was 680 unusual) and 
unheard-of that it was clearly a sham 
and that there was allthe time a secret 
scheme between Beltie Shah and Mela Ram 
for despciling of the Company, There is 
no evidence to support this suggestion, 
every probability is against it, and, in fact, 
though the Company's engineers, Tata 
Engineering Company Ltd.. at first dis» 
approved of the agreement, they ultimately 
accepted it. lt should be remembered that 
the misapprepriations that Beltie Shah ccm- 
mittted in respect of the matters in which 
Mela Ram was concerned was a small part 
of his total misappropriations and that 
every probability was against his making 
a confidant of Mela Kam, who was only an 
em ployee. 

‘There remains the question whether the 
statement of Mela Ram as to the explana- 
tions given to bim by Beltie Shah, which 
induced him to eign the receipts is such as 
eanrot be accepted as true, and not such 
ae may be true or may merely give rise to 
suspicion as to its untruth. 

In the first place, their Lordships are of 
opinion that the learned Judges have placed 
tco much stress on the terms of the re- 
ceipts; it is true that, correctly read, they 
appear to acknowledge cash payments 
direct. to Mela Ram's firm, but the word 
“cash” does not appear in them, and it is 
made clear by the evidence that they were 
regarded not only by Mela Ram but also by 
Lahiri as covering payments on the firm’s 
account to the maunfacturers in England. 

In the next place, the evidence of the 
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respondent's own witness, Tahiri, the 
accountant of the Company, who had know- 
ledge of the books and of the auditors’ 
requirements, appears to negative the 
validity of the conclusion of the High Court. 
Lahiri states : 

“I understood at the time that some materials 
had been purchased andwere awaiting delivery. I 
understood so on the assurance given by Beltie 
Shah. At that time (the end of August, 1923), I 
had no reason to suspect the accuracy ofthe as- 
surance held out by Beltie Shah. At the time of 
making this reverse entry Mr, Beltie Shah explained 
to me that this amount had not been paid to Madho- 
Ram-Hardeo Das and Madho Ram-Budh Singh, but 
that it had been paid directly to the manufacturers 
on behalf of Madho Ram-Hardeo ‘Das and Madho 


Ram-Budh Singh. I had no reason to doubt ! 
the accuracy of the assurance held out by 
Mr, Beltie Shah, because that was the usual 


course of business between the Oompany and Lala 
Raghumal. In other words according to the practice 
money could be sent either to the manufacturers 
direct or through Lala Raghumal. I never had any 
discussions concering the disputed items either Lala 
Mele Ram or with Lala Raghumal. From the state- 
ment made by Mela Ram to the Liquidator I am aware 
that Beltie Shah got receipts about these items from 
Mela Ram on holding out to him the same assurance 
that he had held out to me.” 


Bearing in mind the personality of Beltie 
Shah and his dominating position in the | 
Company's affairs, their Lordships are unable | 
to agree with the cpinion of the learned 
Judges that Mela Ram’s statement cannot 
be accepted. It is to be remembered that 
Mela Ram was undoubtedly ill at this time, 
and, further, his lack of business-like 
mettods in not insisting on immediate 
preof that the payments on account had 
been made, is by no means necessrily in- 
dicative of fraud. Their Lordships would 
also add that, in their opinion, the conduct 
of Mela Ram subsequent to the granting 











sistent with innocence than with fraud, The 
reverse, entries which Mela Ram obtained 
would be likely to draw the attention not - 
only of the director, but also of the auditors 
to the matter. Lastly, their Lordships see | 
no reason for doubting Mela Ram's state: | 
ment that he knew nothing about the 
audit until about the middle of August, | 
There was no apparent reason why Mela 
Ram must be taken to have known about 
the Company's auditing arrangements, or 
that the receipts were required for that 
purpose, as the High Court hold. 
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Their Lordships are accordingly unable 
to regard as adequate the reasons given 
by the High Court in justification of their 
reversal of the finding of the Subordinate 
Judge as to the evidence of Mela Ram, It 
followe that the respondent’s case of fraud 
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has failed and the suit munet be dismissed. 
It is therefore unnecessary to hear the 
parties on the remaining defences to the 
action, which were held over at-the hearing 
of the appeal, pending the decision of the 
issue of fraud, 

Their Lordships will therefore humbly 
advise His Majesty that ths appeal should 
be allowed, that the decree of the High 
Court should be set aside, and that the 
decree of the Subordinate Judge should be 
restored. The appellants will have their 
costs of this appeal, and also their ccsts in 
the High Oourt. 

D. Appeal allowed. 


Sclicitors for the Appellants:-Messrs, W. 
W. Box & Co. 

Solicitors for tte Respondents :— Messrs. 
Nehra & Co. 
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NAGPUR HIGH COURT 
Miscellaneous Appeal No 139 of 1937 
February 28, 1939. 

GRILLE AND Niyoar, JJ. 
AZHAR HUSAIN—Dprorpge- HOLDER — 
APPELLANT 
VETEUS 


MOHAMMAD SHIBLI AND crarrs 
— PLAINTIFF — J UDGMENT- DEBTOR — 
ResPoNDENTS 

Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
r. 58— Representatives, in s. 47, scope of — Trans- 
ferees from decree-holder or judgment-debtor, if 
included— Property attached in execution of decree 
obtained against legal representatives of deceased ~ 
Question, whether property forms part of assets of 
deceased raised by legal representatives or their 
transferees — Whether falla under s. 47 or O. XXI, 
r. 58—Proceedings under 3.47 between parties to suit 
—Auction-purchaser, tf necessary party. 

The term ‘representatives’ occurring in s. 47, 
Civil P. C., iucludes not only legal representatives 
in the sense of heirs, executors or administrators but 
also representatives-in-interest, that is, any trans- 
feree of the decree-holder’s interest or any transferee 
of the judgment-debtor’s interest who sofar assuch 
interest is concerned is bound by the decree, 
Ishan Chunder Sirkar v. Beni Madhub Sirkar (1), 
25 Ind. Oas, 118 (2) and ‘51 Ind. Cas. 633 (3), relied 
on. [p.79-, col. 2] 

_ Where therefore, a decree is obtained against legal 
representatives of the deceased in respect of a debt 
charged against the assets of the deceased and ia 
execution of that decree the assets of the deceased 
are attached, the question whether. the properties 
attached are assets of the deceased or belong to the 
legal representatives themselves, raised by the legal 
representatives or their transferees who are bound by 
the decrees, is aquestion: relating to -execution, dis- 
charge or satisfaction -of the decree and must be 
determined in execution and not by a separate suit. 
It is only when the judgment-debtor claims to repre- 
sent the interest of a third party in. whom the pro- 
perty is vested that the case would fall outside the 
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purview of s. 47, In sucha caseas this what the 
juigment-debtor says isthat although the property 
is vested in him it is so vested not beneficially but as 
trustee or executor for someone else. It is clear that 
in such a case the real objecting party isone who is & 
stranger to the suit and “the objection having been 
madeon his account his claim must be regarded as 
pay of a third party and dealt with under O, XXI, 
I. 9S. 

{Case-law referred to | 

[Distinction between the position of s legal repre- 
sentative of a deceased personand of a shebait of a 
deity pointed out.) 

Ina proceeding arising under s, 47, Civil P. O., 
between the parties to the suit the auction-purchaser 
is not a necessary party. The non-joinder of the 
auction-purchaser in the appeal is not therefore fatal 
to it. 150 Ind. Cas, 611 (23), relied on. 121 Ind Cas. 
658 (22), distinguished. |p. 794, col. 1.} 


Misc. A. from an order of the Oourt 
of the Second Additional District Judge, 
Jubbulpore, dated March 18, 1937, 


Mr. Fida Hussain, for the Appellant. 


Mr. W. B. Pendharkar, for Respondent 
No. 1. ; 


Order.—This is a decree-holder’s appeal 
from an order passed by the second 
Additional District Judge, Jubbulpore, in 
Oivil Appeal No, 29-B of 1936 on March 18, 
1937, : 

In Civil Suit No, 2-B of 1934, one Mst. 
Tahirabi obtained a decree for Rs. 3,000 
on account of her dower debt against the 
assets of the deceased Syed Ahmad Hussein 
inthe hands of Altaf Hussain and Mst, 
Hira, respondents Nos. 2 and 3. The 
appellant Azhar Hussain is the legal 


‘representative of Mst. Tahirabi. In execu- 


tion of that decree tw) houses Nos. 75 
and 77 were attached and one of them wasz 
auctioned while the attachment of tha 
other remained in force. The respondent 
No. | Muhammad Shibli lodged an objec- 
tion to the attachment on the allegation 
that neither of the two houses attached 
formed part oftheestate of Syed Ahmad 
Hussein but that both the houses belong- 
ed to Ahmad .Hussein’s brother Imdad 
Hussein and that he orally gifted them to 
Mest. Hira and Altaf Hussein's daughter 
who in their furn sold the housas tə 
Muhamnad Shibli on December 7, 1935, 
afterthe date of the decree in Civil Suit 
No. 2-B of 1934 and the attachment. It 
is pertinentto state that the decree in 
Civil Suit No.2-B of 1934 was passed on 
August 27, 1934, and that the houses had 
beea already attached before judgment. 
In his objection Muhammad  Sbibli 
also coatendad that there was no valid 
attachment of the houses. The objection 
was dismissed in the original Court on 


> + 
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-tbe ‘ground that the purchase of. ke house 
' by the objector was contrary to the attach- 
_ Ment and that it was void under s. 64 of 


t Kad 


- the Civil P.O. Tt thus rejected the objec» 


‘tion on’a preliminary point and did not 


: enter into | | 
‘appeal by Muhammad Shibli, the objector, 


rc 


. been treated as falling under s, 


the merits of the case, On 


it was held thatthe objection uae 
7 cf 


: the Civil P. O., and not under O, XXI, r, 58, 


Civil P. C., and the case was remanded to 


` the executing Gourt for enquiry into its 
: merits, 


This appeal is preferred by the decree- 


‘ holder, It is ccntended ‘on his behalf that 


the proceeding arising out of the objec- 
tion fell tobe governed by O. XXI, r.58 
and not by 8.47 and that the appeal was 
incompetent, It is also urged that the 
non-joinder of the auction purchaser was 
fatal tothe appeal and that there was no 
necessity’ forremanding the case as the 
fact of attachment was admitted by the 
objector inthe course of proceedings in 


. the Court of the first instance, 


It is conceded in this Court on behalf 
of the objector that the attachment was in 
fact made and that it was also valid; but 


. that does not conclude the case since if 


it is held that the proceeding fell under 
S. 47 and not under O. XXI, r. 58, Oivil 
P. O., the remand would be inevitable as 


_ there was no enquiry into the merits of 


the objection. 


The main point in this appealis whe- ` 


- ther s. 47 0rO, XXI, r. 5%, Civil P, C. 


applies. Section 47 which corresponds to 
S. 244 of the Act of 1882 and s. ll of the 
Code of 1861 runs as follows: 

“All questions arising betwéen the parties to 
the suit in which the decree was passed, or their 
representatives, and relating to the execution, dis- 
charge or satisfaction of the decree, shall be 
determined by the Court executing the decree and 
not by a separate suit.” 

The section lays down two conditions, 
.(1) that the questions which arise between 
the parties to the suit or their representa- 
‘tives, and (2) that they should relate to 
the execution, discharge or satisfaction of 
the decree. A party means a person who 
is either plaintiff or defendant, that isa 
.person who seeks a remedy or á person 
against whom a remedy is sought. 
Normally a plaintiff or defendant comes to 
._Court on his own account, but in some 
cases either of the parties may not sue or 
be sued on their own account but on 
account of some third person. Their 
capacity in the suit may not be that of 
„the principals but that of representatives, 
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This circumstance gives rise to important. 
legal consequences so far as the rights 
and liabilitis ofthe parties are concerned: 
In suits to recover a simple money debt, 
the plaintiff .has a remedy against both 
the person acd property of his debtor but 
in some suits there are defendants who can- 
not, save in excepticnal circumstances, be 
made personally liable such as trustees, exe- 
cutors, receivers of insolvent estates, princi- 
pal officers of corporation, shebaits of Hindu 
idols, mohanth of math or a guardian of a 
minor or legal representatives of a deceased 
person. They are not primary parties, 
that is to say, those who are liable on 
their Own account but are representative 
parties who are liable on account of those 
whom they represent. Even among such 
representative parties there are some, for 
example, shebaits and mohanths and guar- 
dians who are nominal, and others such at 
trustees, receivers and legal representatives 
of a deceased person orreal parties. This 
distinciion must be borhé in mind before 
enterirg on the discussion on the point 
raised here, Tue térm ‘representatives’ 
occurring in ë 47 includes not only legal 
Tepréseitatives ih the sense of heirs, execu- 
tors or adminigtfators but also representa» 
tives-in-interest, that is any transferee of 
the decreéholder’s intérest cr ay trans- 
feree cf the judgmétiit-debtor's interest who 
so far as such intérést is concerned is 
bound by the décreé: bée Ishan Chunder 
Sirkar v. Beni Maihub Sirkar (i), Tafa 
Prasanna Bose v. Nilmoni Khan (2) 
and Gauri Dutt v. D: K. Dowring (3). 
It is therefore cledr that Altaf Husséin 
and Mst. Hira who weré suéd às being in 
possession of the assets of Syed Ahmad 
Hussein were parties to the suit and that 
Muhammad Shibl: thé objéctor who claimed 
interest . in the two housés by virtue of a 
sale deéd, dated December 7, 1835 is their 
representative, i l E 

The next questicn is whéther the claim 
made by him that the attached _ properties 
Wera not the assets of Ahmad, Huésein bit 
of Altaf Hussein and Mst. Hira involved 
a question relating tö 6xecution, discharge 
or satiefaction of the dectee. On this point 
there isa mass of authority. In Seth 
Chand Malv. Durga Dei (4) it was held 
that thé question whether certain property 
bélongs to the assets of thé deceased or iiot 

(1) 24 O 62; 1 O W N 36.(F B). | , TERTA 
Ro 410 418; 25 Ind, Oas, 116; A I R 1914 Oal, 
(3) ATR 1934 Pat, 413; 151 Ind. Cas, 683; 13 Pat 
W5;7,R PUL . cat tls 

ij 12.4 313; A W Ñ 1890, 137 (F B) 
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are questions which must be determined in 
execution andnot by a separate suit. 
It was pointed out that there was no distinc- 
tion in this respect between the position 
of legal representatives added to the suit 
before and those added after the decree, 
It is only when the judgment-debtor claims 
to represent the interest of a third party 
in whom the property is vested that the 
case would fall outside the purview of s. 47. 
In such a case as this what the judgment 
debtor says is that although the property 
is vested in him it isso vesied not bene- 
ficially but_as trustee cr executcr for some- 
one else. It is clear that in such a. case 
the real objecting party isone who is a 
stranger to the. suit and the objection 
having been made on his account tis 
claim must he regarded as that of a 
third party and dealt with under O. XXI. 
r. 58. This casé was followed in Beni 
Prasad Kunwar v. Likhna .Kunwar_ (5), 
Kali Charan v. Jewat Dube (6) and Dulla 
v. Shib Lal (7): The same view was taken 
in Punchanun Bundopadhya v. Rabia Bibi 
(8) which was followed in Madhusudan Das 
v. Gobinda Pria Chowdhurani (9), Narayan 
Shridhar v. Pandurang Bapuji (10), Dinbai 
v. Bamáñshaji (11), V: T. ,Arunachellam 
Chetty v. Maung San Ngwe (12), Ma Shwe 
Mra Pru v. Maung Ba On (13), Ishar Das 
y. Parma - Nand (14), Vengapayyan v. 
Karinpanakal Parvati (15) and Rajah 
of Karvetnagar v. Venkata Reddi (16). 
In all these cases the judgment-debtor or 
his representative asserted his title to the 
property and claimed in his own right. 
On the other hand theré are cases in which 
the objection was made by the judgment- 
debtors notin their own right but in that 
of a third party. lt was held consistently 
thatthe proceeding was governed not by 
B. 47 bnt by O.XXI,r. 58: see Murigeya v. 


(5) 21 A 323; A W N 1899, 104. 
© 98 A 51; A W N 1905, 180. 
1 39 A 47; 36 Ind. Oas. 281; A I R 1917 All. 460; 


L J846 
8) 17 0711 Œ B), 
9) 970 34;4 O W N 417, 
10) 34 B 506; 6 Ind. Oas. 905; 12 Bom. L R 


471. 

(11) 58 B 513; 152 Ind. Oas. 168; A I R 1934 Bom, 296; 
36 Bom, LR 608; 7 R B 130. 

(12)2 R 168; 83 Ind. Cas. 550; A I R 1924 Rang. 


23, . 

(13) 5 R659; 107 Ind. Oas. 856; AI R 1928 Rang, 
fi? 6 L 544; 93 Ind. Cas. 30; A I R 1926 Lah. 
ds 28 M 501. , 

(le) 39 M 570: 29 Ind, Cas. 231; AIR 1916 Mad. 


20; 29M L J 96; (1915) M W N 33417 MLT 
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Hayat Saheb (17), Ramanathan Chettiar v, 
Levvai Marakayar (18) and Kartick Chan 
dra Ghose v. Ashutosh Dhara (19. In the 
first menticned case Ranade, J., pointed 
out that when a legal representative 
objects on the ground thatit is trust pro- 
perty a different set of issues arises which 
has no relation to the execution, discharge 
or satisfaction of the decree as between 
the parties tothe suit. It is clear thai in 
such cases the legal representatives really 
assert a jus tertit, that isrights of persons 
who are not parties to the decree or their 
representatives. In Kartick Chandra Ghose 
v, Ashutosh Dhara (19) the legal represen- 
tative asserted that he was in possession 
asa shebait of a deity to whom the pro 
perties have been dedicated and it was 
held that the objection fell under by s. 278 
of the Code of 1882 which corresponds to 
O. XXI, r. 58. 


The learned Counsel forthe appellant 


‘relied strongly on Upendra Nath Kalamuri 


v. Kusum Kumari Dasi (20) as an authority 
supporting his contention. In that case a 
decree for money had been passed against 
a person in his capacity asa shebait of a 
deity and he objected tothe attachment on 
the ground that he was in possession of it 
not as ashebait of the deity but in bis 
own right. It was held thatthe case did 
not fall within tle scope of s. 47 of the 
Civil P: O., of 1908. It must be observed 
that the learned Judges who decided the 
case followed Kartick Chandra Ghose v, 
Ashutosh Dhara (19) and distinguished Pane 
ahanun Bundopadlya v. Rabia Bibi (8), The 
ratio decidendi was that the judgment 
debtor having set up justertit, thatis the 
right of a third party the case wag not one 
between the parties to the suit so as to 
attract s. 47, Civil P.O, It is urged on 
behalf of the appellant that the principle 
of this decision should be extended to the 
present case for the reason that the judg- 
ment-debtors who are legal representatives 
in the present case are only representative 
parties in the same way asthe shebait in 
the cited case was and that in that sense 
they should net be regarded as being 
parties to the suit. This argument ignores 
the fundamental distinction between the 
position of a legal representative of a 
dece:sed person and that of a shebait 
of a deity. A legal representative is nota 
(17) #3 B237, 
(18) 23 M 195; OM LJ 64, ` 

i, N O 298; 12 Ind, Oas. 163; 160 WN 26; 140 
`- (20) 42 0.440: 27 Ind. Cas. 328; A IR 1915 Cal, 327: 
200 LJ 485;19 0 W N 520. 
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mere figurehead asthe shebaitis. Legal 
representat:ves are persons to whom the 
rights and obligations of the deceased are 
transmitted. They are real parties to the 
suit although they represent the rights 
and liabilities of a deceased person. 
A shebait on the other hand is a nominal 
party who stands in Oourt asa physical 
representative of an ideal person, namely, 


‘the idol, as observed by their Lordships 


of the Privy Council in Jagadindra Nath 
Roy v. Hemanta Kumari Debi (21). While 
a dead person whose rights and liabilities 
in regard to his assets are represented 
by his legal representatives cannot con- 
ceivably be regarded as a party to the 
suit, the idol, which is a juridical person, 
although in an ideal sense, 18, unquestion- 
ably areal party tothe suitinthe eye of 
the law. It is evident therefore that a 
shebait cannot, like the guardian of a 
minor, be regarded as a party to the suit. 
Consequently the objection made by a 
shebait asserting his own right is mot an 
objection made by a party to the suit. On 
the other Hand an objection made by a 
legal representetive who 18 a real party 
to the suit is made by a party to the 
uit. 

f The objector Muhammad Shibli stands 
in the shoes of the judgaent-debtors as 
his sale being subsequent to the attach- 
ment he is bound by tue decree. When he 
claims the property to be bis own in right 
ofthe judgment-debtors from whom he pur- 
chased and denies that it forms part of the. 
assets of the deceased he is raising a ques- 
tion which relates to the execution of the 
decree in the suit. The case therefore 
falls to be governed by s. 47, Civil P. O., 
as has been rightly held by the lower 
Appellate Oourt. 


There now survives the minor questicn 
ag to the effect of the auction purchaser’s 
non-joinder on the validity of the appeal. 
Reliance is placed on Haridassv, Mofat- 
lal (22) but that was acase of an applica- 
tion made under O XXI,r 90, Oivil P. O., 
and not one under s. 47 as in the present 
case, As pointed out in Brijlal v. Manohar 
Prasad (23) in a proceeding arising under 
s. 47 between the parties to the suit the 
auction purchaser is not a necessary party. 
The pon-joinder cf the auction purchaser 


(21) 32 O 129; 31 TA 208,80 W N 809; 8 Sar. 698 


ey 96. NL R127; 121 Ind, Cas. 658; ATR 1930 
Nag. 5; Ind. Rul. (1930) Nag. 114, ; 

(23) 31 N LR 67; 150 Ind. Oas, 611; A I R 1934 Nag, 
2;7RN4 (2). > 
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in the appeal was nob therefore fatal 
to it. l 
The appeal ia dismissed with costs. 
Oounsel’s fees Ra. 25. 
8. Appeal dismissed. 


PATNA HIGH COURT. . 
Appeal from Original Order No. 175 of | 
1939 

March 13, 1940 
FAZL ALI AND MEREDITS, JJ. 
RAMPRATAP MARW ARI—OprProsiTg 
PaRTY-~APPELLANT 
VETSUS 


LACHMAN MISTRI—Appricanr— 


RESFONDENT 

Civil Procedure Code (Act V of 1908), O. IX, 
r. 138—Provinsial Insolvency Act (V of 1920), 
gs. 1°, 5— Ex parte insolvency order —App- 
lication to set aside, tf can be enter- 
tained—Provincial Insolvency Act (V of 1920), 
ss 79, 19 (2)3—Rules under 8. 19—R. 5—Publication 
of order fixing date of hearing of petition under 
8. 19 (2), only in Government Gazette, if enough. 

Order IX, r. 13 of the Oivil P. O.,is applicable 
to proceedings under the Insol Act also Con- 
sequently an application for setting aside an io- 
solvency order passed ona petition by the debtor, 
which was made ez parte can be entertained. 

Rule 5 framed under œ, 
where provides that mere publication of the notice 


79, Insol. Act, no- . 


of order fixing date of hearing of petition under , 


s. 19 (2) in the official Gazette will be enough. It 
distinctly provides that a copy of the notice should 


- 


also be forwarded by registerad letter to each cre- ; 


ditor. Where the oreditor has received no notice 
of either the application or the date ofthe hearing 
the Court must allow his petition for setting aside, 
the insolvency order passed ex parte and re-hear 
the matter. Mere publication inthe Govt. Gazette 


of the notice is not enough. In such a case the - 


question of prejudice is irrelevant. 


A from an order of the District Judge | 


of Manbhum, cated March 20, 1939. 


Messrs, S.C, Mazumdar and Ramanugrah 
N. Sinha, for the Appellant. 


Mr. E S. Chattarjt, for the Respondent, 


Fazi All, J.—This is an appeal by a 
creditor from an order of tie District 
Judge of Manbhum, rejecting his applica- 
tion praying that the order adjudging one 
Lachman Mistri as an insolvent be set 
aside and Lachman Mistri’s insolvency 
petition be reheard. 


_ Lachman Mistri made his application on 
June 18, 1938, in which he mentioned 
four creditors including the appellant. Ít 
appears that notices were issued to all the 
four creditors including the appellant, 
but in the notice: which was issued to tke 
appellant he was described as Ram Kumar 
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Marwari, and not as Rampratap Marwari. 
A notice stating that Lachman Mistri had 
made an application for being declared 
insolvent was also published in the Bihar 
Gazette on July 20, 193%. On July 23, 
1938, the learned Judge passed an ex parte 
order granting the application of Lachman 
Mistri for being declared insolvent. On 
July 28, 1938, the appellant appeared in 
Court aod made an application for setting 
aside that order on the ground that he 
had received no notice of Lachman’s appli- 
cation, The learned Judge dismissed this 
application on March 20, 1939, and hence 
this appeal. 

The first question to be decided is whe- 
ther an application for setting aside an 
insolvency order, which was made ex parte 
can be entertained. It is contended on 
behalf of the respondent that such an 
application is not maintainable. Under the 
Inso]. Act, and the learned Advocate 
appearing on his behalf contends that if 
such an application could be entertained, 
there would have been a provision in the 
Act similar tos. 25, cl, (1). In that clause 
it is provided that 

“In the case of a petition presented by a creditor, 
where the Court is not satisfied with the proof of his 
right to present the petition or of the service on 
the debtor of notice of the order admitting the 
petition, or of the alleged act of insolvency, or is 
satisfied by the debtor that he is able to pay his 
debts, or that for any other sufficient cause no 
order ought to be made, the Oourt shall dismiss 
the petition ” 

It is pointed out that whereas the Act 
specifically provides that in the case of a 
petition presented by a creditor the peti- 
tion may be dismissed if the Courtis satis- 
fied that there was no service on the 
debtor of notice of the order admitting 
the petition, no similar provision is made 
where a petition is presented by a debtor 
and tke creditor is not served with a 
notice. 


Section 18 of the Insol, 
that 

“The procedure laid down in the Civil P. O., 1908, 
with respect to the admission of plaints, shall so 
far as it is applicable, be followed in the cage of 
insolvency petitions," 

‘Again, 8. 5 of the Act runs as follows:— 

“(13 Subject to the provisions of this Act, the Court, 
in regard to proceedings under this Act, shall 
have the same powers and shall follow the same 
procedure us it has and follows in the exercise of 
original civil jurisdiction. 

(2) Subject as aforesaid, High Courts and District 
Courts, in regard to proceedinge under this Act in 
Courts, subordinate to them, shall have the same 
powers and shall follow the same procedure as 


they respectively have and follow in regard to civil 
suits.” 


Act provides 
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From these provisions it follows that 
O. IX r. 13 of the Civil P. C,is applicable 
to proceedings under the Insol. Act also 
and this view is supported by the decision 
of the Calcutta High Oourt in Mool Chand 
Ram v. Sarjoog Pershad (1) and certain 
observations made in Umar Din v, Raghu 
Nath Sahai (2). In my opinion, therefore, 
the learned Judge was competent to enter- 
tain the applicaticn made by the appellant 
before him. 

As to the merits of the application, it 
has been pointed out on behalf of the appele 
lant that even the learned Judge has 
held that no notice was actually served on 
the appellant. The learned Judge has 
relied on the fact that a general notice had 
been duly published in the Bihar Gazette 
to the effect that Lachman Mistri had appli- 
ed for being adjudicated insolvent and 
July 23, 1938 had been fixed for hearing and 
he has held that in view of the notification 
the appellant must be presumed to have 
had sufficient notice of the insolvency 
petition as well as of the date of the 
hearing. Section 19 cf the Insol. Act 
says that “Where an insolvency peti- 
tion is admitted, the Court shall make 
an order fixing a date for hearing the 
peti ion“ and “notice of the order shall be 
given to creditors in such manner as may 
be prescribed.” As the rules, which govern 
the procedure in this provinee, are the 
same as those framed by the Calcutta 
High Court under s. 79 of the Act, 
it becomes necessary to refer to r, 5 
framed by the Oalcutta High Court as 
regards the publication of notice to be 
issued under s. 19. This rule runs thus: 

“Notice ofan order fixing the date of the hearing 
of a petition under s, 19 (2) shall be published in 
the local official Gazette and advertised in such 
newspapers as the Court may direct. A Oopy of the 


notice shall also be forwarded by registered letter 
to each creditor to the address given in the petition," 


It is to be noted that this rule no where 
provides that mere publication of the 
notice in the official .Gazette will be 
enough, It distinctly provides that a copy 
cf the notice should also be forwarded by 
registered letter to each creditor. In 
the present case the registered letter never 
reached the appellant, Ths learned Judge 
has presumed that the appellant must 
have had notice of the insolvency petition, 
becanse it was published in the official 
Gazette, but I find that the names of the 
creditors who were mentioned in Lachman 


(1)7 0 LJ 268. 
(2) A IR 1932 Lah, 522; 138 Ind. Oas. 377; Ind, 
Rul, (1932) Lah, 498; 33 P L R 698, l 
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Mistri’s petition were not publisted in the 
Gazette, and the notice was published as 
late as July 20, 1938, that is, only three 
days before the date fixed for the hearing 
of the application. The appellant has 
stated on oath that he had no notice of 
either the application or the date of the 
hearing, and in my opinion whatever pre 
sumption might arise from the fact of the 
publication of the notice in the Gazetie 
has been rebutted by the one-sided evidence 
given in this case. That being so, the 
learned District Judge ought to have 
allowed the petiticn of the appellant and 
reheard the matter. The learned Judge 
has endeavoured to show that the appel- 
lant has not been in any way prejudiced. 
He has stated in bis order that even if it 
is assumed that the appellant is. the only 
creditor, his own decree against the insol- 
vent amounts to more than Rs 1,665, and 
that there is nothing to show that the insol< 
vent had so much assets as to enable him 
to pay up this amount. 
however, the learned Judge has in this 
matter misread the petition filed by the 
appellant before him. HowWéver that may 
be, under the law as it stands the question 
of prejudice appears to me to be irrelevant. 
The appellant has shewn that he had not 
received the notice issued under s, 19 of 
the Act, and as that provision is mandatory 
the learned Judge ought to have reheard 
the matter. 


In these citcumatances I would allow 
this appeal. The order of the learned 
Judge is set aside. There will be no order 
as to costs. . 

Meredith, J.—I agree, 

D. Anppéal allowed, 


FEDERAL COURT 
Appeal from the Patna High Court 
March 18, 1940 
Gwyer, O. J., SULAIMAN AND 
_ VARADAOBARIAR, dd. 
J AIGOBIND SINGH anD OTuRRS— 
APPgLLANTS 
Versus 
LAOHMI NARAIN RAM AND ofaeRs—. 
ioi - RESPONDENTS 
. Bederal Court~Appeal—Point not constitutional— 
No certificate.on point under Civil Procedure Code 
(Act V of 1908), O. XLV, r 2—Point, if can be 
` argued as of right—Leave under a. 205 (2), Govern- 
ment of India Act, 1935, (25 & 26 Geo. V, Ch, 42) 
Bihar Money-lenders .Acta(III,,of .1938), 3: 12— 
High Court using- - discretion — Interference 


JAIGOBIND SINGH v, LAGUMI NARAIN RAM (F OY 


In my opinion; 


18710 


by Federal Court—Bihar Voney-lenders (Regulation 
of Mett A A of pasa 8. 1—Interest 
pendente lite—Civil Procedure Code (Act V of 1908 
0. XXXIV, v.11. ae 

In an appeal before the Federal Court where the 
ground taken is not á constitutional ground at all; 
and the appellants neither have appealed for nor 
obtained the certificate referred toin. O. XLV, 
r. 2, Civil P. O., they are not entitled to argue it 
as of right. The Federal Court may, however; 
grant leave under s. 205 (2) of the Government of 
India Act. 


The word “may” in the opening portion of a, 12 of 
Bihar Act VII of 1939 has not the meaning of the 
word “shall.” Obviously by the use of the word “may” 
if is intended that the Court should consider the cir- 
cumstances of each case and then decide whether 
it should or shculd not exercise all or any of thé 
three powers'mentioned in the section. The use of 
the word “may” indicates that the Court is not 
bound to exercise at least one of the powers, and 
may well not exercise any of the powers at all, 
The language as it stands can mean only this 
that the Court has the discretion to exercise all 
or any or none of the specified powers. 


When the question is one of a discretion of 
the High Court under old s. 12, of the Bihar 
Money-lenders Act, the Federal Oourt cannot in 
appeal interfere withthe way in which the discre- 
tion is exercised or notexercised, unless it appears 
that the High Oourt did not apply its mind at all 
to the question, or acted capriciously or in dis- 
regard of any legal principle, or was influenced, by 
some extraneous Golsiderations wrong in law. If 
there can be no légal objection to thé way, in 
which discrétion has or has not besi exercised by 
the High Oourt, then the Federal Court would not 
in appeal substitute its own discretion for that of 
the High Oourt. 45 Ind. Cas, 568 (2), reliéd on. 

Rule il of ©. XXXIV, Civil P. O, which re 
moves any conflict that there might have been be- 
tween s. 34 and O. XXXIV, rr. 2 and 4, givés a 
certain amount of discretion to the Court, so far 
as interest pendente lite and subsequent interest are 
concerned. It is no longer absolutely obligatory on 
the Courts to decree interest at the contractual 
rate up to the date of redemption in all circum- 
stances, if there be no question of the rate being 
penal, excessive or substantially unfair within the 
meaning of the Usurious Loans Act, 1918, 140 
Ind. Cas. 10: (5) and 185 Ind. Cas. 294 (6), relied 
on. 

It may not be quite in harmony with the new 
provisions of the Bihar Money-lenders (Regn. of 
Transactions) Act, to go back to tha old practice 
or the old standard of high rates of interest, which 
were freely allowed. It may even be contrary to 
the spirit of the Bihar Act now to allow compound 
interest at a high contractual rate not only durin 

the pendency. of the suit but even up to six months 
after the preliminary decree to be passed heré- 
after, Of course, whether the Court would or would 
not give relief in respect of- interest in , excess of. 
mine per centum simple, per annum, and if so to 
what extent, will depend on the special cireum- 
stances of each case. The opinion of the High 
Court on such a matter must carry weight, where, 
being .conscious of its discretionary power under 
s: 8, it has considered the case not to bea fit one 
for the exercise of such power. ds ot 

(The pendente lite interest was reduced to 12 per 
cent, per annum-sifgle). 187 Ind. Oss: 476. -(7),, 
followed. es 
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‘Mr. Raghbir Singh (Advocate Federal 
Court) with Messrs. 4. C. S, Chari (Advocate 
Federal Court), Sarju Prasad and Ramesh- 
war Misra Advocates, Patna High Court 
instructed by Mr, T. K. Prasad, Agent, for 
the Appellants, 

Mr. Raj Kishore Prasad (Advocate, 
Federal Court) instructed by Mr. Tara- 
chand Brijmohanlal, Agent, for the Respor 
dents. 

Sulaiman, J.—This appeal arises out of 
a suit brought to enforce two simple 
mortgage-deeds, dated October 4, 1923, and 
April 24, 1930, for Rs. 2,500 and Rs. 1,800 
respectively, carrying interest at Rs. 1-1-0 
percent. per mensem. compound every 
year. Mcst ofthe points which arise in 
this case are fully covered by our deci- 
sion in Surendra Prasad Narain Singh v. Sri 
Gajadhar Prasad Sahu Trust Estate Case 
No. 9 of 1939 (1) decided today. It is there- 
fore, necessary to deal with only the new 
points which have been raised in this appeal 
and which deal principally with the liability 
for interest. On behalfof the appellants 
it has been argued that the.findings of the 
Courts below as regards legal necessity for 
the rate of interest are inadequate. Inthe 
first place,stricily speakiog this is nota 
constitutional ground at all, and as the 
appellants neither appealed for nor ob» 
tained the certificate referred to in 
O.XLY, r. 2, Civil P. OC., they are not 
entitled to argue it as of right. This 
Oourt may, however, grant leave under 
s. 205 (2) of the Act. Inthe second place 
there are at any rate by implication, cone 
current findings of ‘both the Courts that 
there was legal necessity for the rate of 
interest agreed upon, 

The trial:Oourt dealt with the -question 
of legal necessity under issue No. 4, relating 
to the legal necessity for the debt, with- 
out expressly considering whether legal 
necessity for the rate of interest also had 
been established. [t considered the rate 
of interest under issue No, 5, relating to the 
question ofits being excessive and penal. 
The finding was against the defendants. 
The High Court also did not consider 
this matter under the head legal necessity, 
but considered it underthe head rate of 
interest. As regards the first mortgage 
deed, it was po-nted out that the earlier 
mortgage-deed and bonds carried come 
pound interest at Rs. 1-80 per cent. per 
mensem, with yearly rests. There was 
only one earlier promissory note for Rs, 50 
carrying simple interest at Rs. 1-80 per 

(1) 187 Ind. Oas. $12;.6:'B.R:508: 
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cent, per mensem. In the opinion of the 
High Court the fresh transaction at com- 
pound interest; at Rs. 1-1-0 per cent, 
per mensem with yearly rests, was quite a 
prudent one. It was further pointed out 
that in the plaint the plaintiffs had claimed 
compound interest at the rate of Re. 1 
per cent. per mensem, As regards the 
second mortgage, the High Court pointed 
out that the plaintiffs’ evidence showed that 
the usual rate of interest had varied 
from 1 to 2 per cent. per mensem, come 
poundable every year, which received 
support from the earlier transactions, 
and that there wasno reliable evidence 
on the defendants’ side to prove that such 
compound interest was excessive, No 
doubt, strictly speaking, the Courts when 
dealiug with the question of legal necessity 
should have recorded an express finding 
that there was legal necessity notonly for 
the amounts borrowed, but also for the 
rate of interest agreed upon. The burden 
did not in the fret instance lie on the de- 
fendants toshow thatthe rate of iuterest 
was necessurily excessive. But presumably 
the case was not argued before the High 
Court from this standpoint, and in any 
case it appears that.the High Court was 
satisfied that the first transacticn was quite 
prudent and therefore, the second transac- 
tion also, which involved the same rate 
of interest, was equally good. Tne trend 
of the High Court’s opinion seems to be 
that there was,legal necessity for the rate 
of interest agreed upon. 

It is pointed out on behalf of the 
appellants that the original amount of the 
first mortgage deed, which had also 
included interest for a previous period, 
was only for Rs. 2,:00 while the plaintiffs 
claimed over Re.11,000 at the date of the 
suit. Similarly they were claiming about 
double the amount on the second deed, 
The trial Court’ had no occasion at all to 
consider the re-opening of the transaction 
under the old s.12, asthe Act came into 
force after ;the case was decided by it. 
It is, therefore, contended that the High 
Court was wrong in not applyings, 12 of 
the.old -Money Lenders Act on the ground 
that it had "a. complete discretion.” [t is 
argued that discretion is not arbitrary 
but must be exercised judicially. The High 
Court has however. said that upon the 
facts of this case there is nothing which 
would justify the Oourt, in the exercise of 
its discretion, in reeopening the accounts, 
It, therefore, appears thatthe High Oourt 
did consider this point ,but did ‘not think 
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it fit to reeopen the transaction. The 
grounds which might have influenced the 
High Court were. probably those discussed 
earlier when considering the rate of interest. 
When the question was one of a discre- 
tion of the High Court we cannot in 
appeal interfere with the way in which 
the discretion was exercised or not exer- 
cised, unless it appears that the High 
Court did not apply ifs mind at all to the 
question, or acted capriciously or in dis 
regard of any legal principle, or was in- 
fluenced by some extraneous considerae 
ticns wronginlaw. If there can be no 
legal objection to the way in which dis- 
cretion has or has not been exercised by 
the High Court, then we would not in 
appeal substitute our cwn discrection for 
that of the High Court. Rehmatnissa Begam 
v. Price (2). 

’ Tt is then argued that the High Court 
had really no discretion in the matter and 
should have acted under the old s. 12 
to which 8.8 of the new Act applies. It ig 
argued that the word “may” in the opening 
portion of the section has the meaning of 
the word “shall” and that the Court bas the 
option of exercising all or any of the three 
powers: mentioned therein, but has no 
power notto exercise any of the three 
powers at all. This.ccntention cannot be 
accepted. While the-word “may” occurs 
inthe opening portion .of the section, the 
word ‘‘shall” occurs in the Proviso, and 
these two words must have distinct 
meanings. It also sppears that the legis» 
lature has advisedly used the word may 
in some sections like 10 and 11, while it has 
deliberately used the word “shail” in 
sections like 4,5,6 and7 and also 13 and 
14. The policy of the Act clearly appears 
to be to prohibit rate of interest in excess 
of 9 per cent. per mensem for secured 
loan advanced after the Act came into 
force (s. 5) and to prohibit compound 
interest altogether for loans advanced 
after the Act (e, 6). On the other hand, 
as regards previous loans, s. 7 creates a bar 
against interest exceeding. the principal, 
and s..8 gives a discretion to the Oourt 
to give other reliefs according to circumst- 
ances. Obviously by the use of the word 
“may” it is intended that the Court should 
consider the circumstances of each case 
and then decide whether it should or 
shculd not exercise all or any of the three 


(2) 45 LA 61; 45 Ind. Oas. 568; 220 W N 801; 16 
A LJ 513; 270 LJ 623;5 PLW 25; 23 ML T 
400; 8 L W53; 20 Bom. L R714; 35 M L J 262; 42 
B 380; 12 Bur. L T 91 (P 0); 
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powers mentioned in the section. Had 
the intention been as contended for on 
behalf of the appellants, the language 
would have been ‘the Court shall exercise 
all or any of the following powers.’ The 
use of the word “may” indicates.that the 
Court is not bound to exercise at least one 
of the powers, and may well not exercise 
any ofthe powersat all. The language 
as it stands can mean only this that the 
Court has the discretion to exercise 
all or any of none of the specified 
powers, 

A further point has been urged on 
bebalf of the respondents that the new 38,7 
is ultra vires of the Provincial Legislature, 
The argument is as follows: Quite apart 
from any question of, repugnancy, which 
is cured by the assent of the Governor- 
General, s. 7 has been enacted to reduce 
interest on all loans including loans based 
on a document. Now a loan based on 
cheques, bills of exchange, pr -missory 
notes and other like instruments, would 
be a loan based on a document within 
the meaning ofthe section and would be 
governed by the prohibition contained in 
it. But “cheques, bills of exchange, pro- 
missory notes ard other like. instruments” 
fall under List I. Entry No,. 28, of the 
Seventh Schedule, and are withio the 
exclusive powers of the Federal Legislature. 
By virtue ofs.1.0 read with s.316, it 
follows thatthe power of the Provincial 
Legislatures to make enactments in respect 
of these documents is wholly excluded. 
If the provisions of s. 7 would be void in 
such particular cases, then the whole 
an must be deemed to be altogether 
void, 

Although one of the previous debts had 
in part been based on a promissory note, 
the present sult is based on a mortgage 
deed and not on a promissory note and 
the field is therefore apparently clear. 
The period of limitation being short, s. 7 
would rarely apply to suits on promissory 
notes. It is accordingly unnecessary to 
consider the objection in detail in this 
case, particularly as the point does not 
directly arise, nor has it been fully argued 
before us. Even the Fall Bench case of 
the Madras High Court, Mada Nagaratnam 
v. Puvadda Seshayya (3) was not cited at 
the Bar. 

Lastly, a question has been raised 
whether we are bound to allow the contracte 
' (@ (1939) 1M LJ 272; 180 Ind, Oas 994; (1939) 


M W N 192 (2); AIR 1939 Mad, 361; 49L W 257; 
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ual rate of interest pendente lite. Prior 
to 1929 the pcsition was that there was the 
meneral 6,34, Oivil P. O.. under which in 
a decree for payment of money the UOourt 
had full discretion to order interest at such 
rate as it deemed reasonable to be paid on 
the principal sum adjudged from the date 
of the suit onwards. Ther there were rr. 2 
and 4, of O. XXXIV, which applied to a 
mortgage suit, and the Court had to order 
an account to be taken of what was due 
to the plaintif atthe date of such decree 
for principal ‘‘ and interest on the mrt- 
gage.” According to s. 57-A of the 
T. P. Act, mortgage money also included 
the interest on the principal secured by the 
mortgage. The special provision in 
O. XXXIV had to be applied in preference 
tothe general provision ins. 34. Till the 
period for redemption’ expired, the matter 
was considered to remain in contract 
and tbe interest bad tobe paid at the rate 
specified in the contract. Jagannath 
Prosad Singh Chowdhury v. Surajmul 
Jalal (4). 

By Act XXI of 1929, O., XXXIV was 
amended, and anew r, I} was inserted. 
which deals specially with interest, and 
provides that the Court “may” order pay- 
ment of interest to {he mortgagee up to the 
date fixed for ‘payment atthe rate pay- 
able on the principal, It follows that this 
special provision, which removes any 
conflict that there might have been between 
8.34 andO. XXXIV, rr.2 and 4, gives a 
certain amount of discretion to the Court, 
so far asinterest pendente lite and. sub- 
sequent interest are concerned. It is no 
longer absolutely obligatory on the Courts 
to decree interest at the contractaal rate 
up to the date of redemption in all cir- 
cumstances, if there be no question of the 


` rate being penal, excessive or substantially 


unfair within the meaning of the Usurious 
Loans Act, 1918. See Sripat Singh v. 
Naresh Chandra Bose (5) although in this 
case when considering O. XXXIV,r. 2, the 
Privy. Council case of Jagannath Prosad 
Singh Chowdhury vw., Surajmul Jalal (4) 
was overlocked. In Jagdish Jha v. Aman 
Khan (6) interest after the instituticn of 
the suit was ordered by this Court to be 


(4) A I1R 1927 PO1; 99 Ind, Oas. 686; 25 AL J 
23; 4 OW N 46; 310 W N 390;52 M L J 373; 38 
M LT 72:54 IA 1; 54 0163; 29 Bom. L R 752; 45 
OL J 279; 25 L W 685; 8 P LT 173 (P QO). 
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paid at the rate of 6 per cent. per annum 
on the principal amount till the date fixed 
for payment. In my opinion the view then 
taken as to the power of a Court to reduce 
ree pendente lite was not contrary to 
aw. 

The Bihar Legislature, as shown by 
the Preamble of Act III of 1938, in 
order to give relief to debtors hag 
inaugurated a new policy by regulating 
Money-lending transactions, Section § 
makes any contract for the payment of 
compound interest after the Act came 
into force altogether void. Section 7 
disallows interest up to suit in excess 
of the amount of the principal. Sece 
tion 8 gives power to the Court to re-open 
the whole transaction and give relief in 
respect of interest in excess of 9 per cent, 
simple per annum in the case of a secured 
loan notwithstanding any contract to the 
contrary. The power of the Court to reduce 
interest in Bihar has, therefore become 
much wider than that under the Usurious 
Loans Act. It may not be quite in harmony 
with these new provisicns togo back to the 
old practice or the old standard of high 
rates of interest, which were freely allowed. 
It may even be contrary to the spirit of the 
Bihar Act now to allow compound interest 
at a high contractual rate not only during 
the pendency of the suit but even up to six 
months after the preliminary decree to be 
passed hereafter, 

Of course, whether the Court would or 


. would not give relief in respect of interest in 


excess of nine per centum simple per anoum, 
and if so to what extent, will depend on 
the special circumstances of each case, 
The cpinion of the High Court on such a 
Carry where, being 
conscious of its discretionary power under 
s. 8, it has considered the case not to be a 
fit one for the exercise cf such power. Just 
asin Oase No. 13 deceded today Subbanas 
nand Chandra v. Apurba Krishna Mitra (7) 
the pendente lite interest should be reduced 
to 12 per cent. per annum simple. 
Varadachariar, J.—I wish to add a 
few words, with reference to the argument 
urged on behalf of the appellants as to the 
manner in whichs. 7 of Bihar Act VII 
of 1939 should be applied to one of the loang 
sought to be recovered in this case, The 
appellants also sought toinvoke the aid of 
8, 8 ofthat Act, with'a view tore-open the 
settlement of accounts made at the time of 
the execution of the mortgage bond, Ex V, 
But, as held by the High Court, that section 
(7) 187 Ind, Cas, 438; 6 B R 499, 
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only gives a discretionary power and we 
have not been shown sufficient reason for 
interfering with the refusal of the High 
‘Court to exercise that power in the circu- 
mstances of this case. It is true that in 
the particular paragraph dealing with this 
question, the learned Judges have not assig- 
ned their reasons; but the reasons are 
fairly gatherable from therest of the judg- 
ment. 

The suit comprised claims under two 
mortgage bonds, Ex. V dated October 4, 
1923 and Ex. V (a) dated April 24, 1930, 
The interest due under Ex. V (a) up to the 
date of the institution of thẹ suit did not 
amount to a sum equal to the principal 
amount of the bond; no question therefore 
arises under 8.7 of Bihar Act VII of 1939, 
in respect of that bond. The earlier bond, 
Ex, V, had been executed to secure repay- 
ent of a sum of Rs, 2,500 and it provided for 
the payment of compound interest with 
annual rests at Rs. 1-10 per cent. per 
mensem. This amount of Rs. 2,500 was 
madeup of a sum of Rs. 1,500 received in 
cash to pay off another creditor of the 
mortgagors and a sum of Rs. 1,000 treated 
as paid to the mortgagees themselves in 
discharge of antecedent debts due to, 
them fromthe mortgagors. The -bond gave 
particulars of the antecedent debts; and 
after reciting that, the amount due up to 
that date for principal and interest in 
respect of those debts was Rs. 1,047, it pro- 
vided for the payment of Rs. 1,000 out of 
the mortgage loan towards that amount, 

With reference to Ex. V, the learned 
Counsel for the appellante contended that, 
even unders.7 of Act VIL of 1939, the 
Court must re-open the account in respect of 
the antecedent debts referred to in 
and limit the interest claimable by the 
plaintiffs upto the date of the suit, in res- 
pect of this portion of the mortgage debt, 
to the amount of principal due under the 
antecedent transactions. L am unable to 
accede to this contention, The case is 
certainly one of a “loan based on a docu- 
ment: and under the concluding words 
of s. 7, interest is in such a case claimable 
up to the “amount of loan mentioned in the 
document.” The lan document must in 
this case be taken to be Ex. V and not the 
earlier documents referred to in it, because 
the definition of “‘loan'’ in s. 2 (f) includes a 
“transaction on a bond executed in respect 
of past liability." How exactly 
tion and the prevision of 8. 7 are to be 
applied to ordinary cases of “renewals” it 
is not necessary, for: the purposes of this 
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case to decide. Where however, as in the 
present case, the parties settle accounts in 
respect of a pre-existing liability and agree 
that money borrowed under a later transac- 
tion, even from the same creditor, should be 
applied in discharge of that pre-existing 
liability, it seems to me that the later trans- 
action should in law be regarded as a loan 
by itself, though cash did not actually pass 
between the parties by way of lending and 
repaynent [see observations of Greer Ld. 
as he then was, in Lyle v, Chappell (8), 
referred to with approval by the Judicial 
Committee in S, R.M. S. Chethambaram 
Chettiar v. Loo Thon Poo (9).] > 
The appeal is allowed and the decree of 
the Courts below modified to this extent, 
viz., that the interest payable tothe plaintiffs 
up tothe date of the instituticn of the 
suit in respect of Ex: V will be limited to 
Rs, 2,500, The question of interest pendente 
lite has been dealt with in Gase No, 13 of 
1937. On both the bonds, the principal 
amounts will carry simple interest at 12 
per cent. per annum from the date of the, 
institution of the suit to the date fixed for 
payment in the revised decree to be passed 
by the High Court. After that date, there 


_ will be interest at 6 per cent, per annum on 


the aggregate amount of principal, interest 
and costs up.to date of realisation. The 
case will be remitted to the High Court for 
a revised decree being passed on the above 
basis. The  plaintifiserespondents will 
retain the costs awarded to them by the 


. decrees of the High Court and of the trial 


Court, There will be no order as to costs 
in this Court. 

The appellants’ learned Counsel applied 
for an order under s. 10 of the -Bihar Act 
of 1939 permitting payment by instalments, 
The appellants will be at liberty to make 
the application before the High Court which 
has to pass the decree. 


‘Gwyer, C.J.—I concur and have nothing 
to add. f 


D. | Order accordingly, 


(8) 11932) L KB 691; 101 LJ} K B 185; 46L T 


236; 48T L i 
` (9) (1939) 1 M L J 68, (72); 187 Ind. Oas. 445; A I 
60 (P 0). 
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CALCUTTA HIGH COURT 
Application in Suit No. 637 of 1923 
December 7, 1938 
MoNarte, J. 
GANESH PROSAD AUARWALLA 
AND ANOTHHR— APPLICANTS 
versus 


MONOBHAR LAL MULLIOK anp ANOTHER— 


ne OprosITe PARTY. 

Civil Procedure Code(Act V of 1908), a. 152— 
Power to rectify errors in decree~Personal decree 
Passed against legal representative —Error, if can 
be rectified in execution by Court passing decree— 
Will —Construction—Sons' interest held contingent 
and could not be attached, 

Where a decree on the face of it shows that a 
person sued in his representative capacity has been 
burdened witha liability which is not consonant 
with that capacity, the error is obviously that of a 
ministerialotiicer. In sucha case the Court which 
made the decree and which is empowered by s. 152, 
Civil P. O., to rectify its error at any time, is not 
debarred from exercising its powers under the 
section, merely because thaterror has been brought 
to its notice in the course of an application, in which 
the-decree-holder is seeking toexecute the decree in 
& manner which the Court could never have intended 
when it passed the decree. Inre Swire, Mellor v. 
Swire (1), relied on. 142 Ind. Oas. 60 (2), distin- 
guished, renee as 
-- A-will ‘stated “I give: and devise my: real and 
personal property ......to my beloved. wife ..... for 
life .....and after herdeath to vest in my sons or 
their heirs who may then be in existence. It is my 
Wish that my sons hereinbefore mentioned will not 
be entitled to my estate during the lifetime of my 
said wife”: f : 

- Held, that the intention of the testator was that 
the estate was only to vest (4. e., to vest in interest} 
after the death of the wife. Hence the interest of 
the’sons Was contingent and was not attachable. 
In re Deighton's Settled Hétates (3), referred to. : 


. Mr. H. C. Majumdar, for the Applicants. 


- Messis. P. C. Ghosh and S. K. Bose, for 
phe O pposite Party. : 


. Order.—This is an application by morte 
gagees for execution of a decree dated 
March 20, 1928. The decretal amount was 
Rs, 24,632-12-9. Tne mortgagors were three 
of the sons of Kanailal Mullick, wno, died 
on December 31, 1808. Kanailal, by his 
will, gave a life interest in his property 
to his widow with remainder to his sons 
and, their heirs. One of the mortgagors, 
Gokul Lal Mullick, died in 1925, and one of 
his sons, Hariharlal is contesting this appli- 
cation. The widow Uttommoni died on 
' May, 22, 1938, In May 1930, the mortgagees 
_attacned the share of tne defendants in the 
compensation money lying with the Presi- 
dent of the Oalcutta Improvement Tribunal 
.by reason of the compulsory acquisition of 
Nos. 33 and 33/2, Ratan Bircar 
_Sureet. In September 1933 the right, title 
and interest of the judgment-debiora in 
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the compensation money was sold and the 
proceeds of sale were applied in part satise 
faction of the decree, Part of the compensa: 
tion money was invested in Govt. proe 
missory notes and the balance in landed 
property in 67-B Raja Naba Krishna Street 
and 21-A Shib Shanker Mullick Lane and 
was held on behalf of Uttommoni as exe» 
cutrix of Kanailal’s estate. Uttommoni died 
in: May 1938, and the decree holders now 
seek to attach the judgment-debtors’ inter- 
est in these properties, and in the Govt, 
promissory notes in the custody of the 
President of the Oalcutta Improvement 
Tribunal. Gokul Lal Mullick’s sons object 
to the. attachment on the ground that they 
are only liable to the extent of their father's 
property which came into their hand as his 
legal representatives and they contend that 
Gokul Lal had only a contingent and not a 
vasted interest in his father’s estate during 
the life of Uttommoni, 

Mr. Majumdar for the attaching creditors 
relies ‘first on the words of the decree. 
Monohar and . Harihar are defendants des- 
cribed.in the cause title as “sons, heirs and 
lega) representatives of Gokul Lal Mullick, 
deceased,” and inthe body of the decrees 
“Jt is ordered and- decreed that the defene 
dants personally do pay to the plaintiffs 
the said sum, etc.” Mr. Majumdar contends 
that the word “personally” attaches & pere 
gonal liability to each and every defendant 
and. bsing.unqualitied it cannot be confined 
to the liability of Monohar and Harihar in 
their representative capacity and only to 
the extent of assets that have come into 
their hands. On the other hand, itis suge 
gested thatthe decree does not express the 
real order of the Court and I am invited to 
use my powers unders. 152 to rectify the 
,decree on the ground that the suggested 
alteration is correcting what is really 2 mis- 


take of the ministerial officer by whom the 


decree or order was drawa up. . 

Tuere- is no doubt that the Court has the 
power unders. 102 to correct an error or 
omission in the decree and this seems to me 


to be. cleatly.a case in which that power 


should be exercised. There was no judg 
ment delivered in the case so that it cannot 
be said that the decree is not in conformity 
with the judgment but it is clear from the 
cause title that Harihar and his brother 
have been sued only in their representative 
capacity, and it is equally clear that ia such 
capacity their jliability. is limited to the 
assets of the person whom they represent 
which have comé into their hands, There 
has in my opinion been an accidental omis- 
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sion in the operative part of the decree 
which provides for personal liability, in 
failing to limit the liability of Gckul’s sons. 
It“has-been held bcth in Bombay and in 
Lahore that the passing of a personal de- 
cree against the legal representatives is an 
accidental slip, which: may be corrected 
under this section, and, with respect, that is 
a ‘view in which Iconcur, The objection is 
rejged that this is an application in execu- 
tion and ‘that this Court asan executing 
Court is not entitled to go behind the actual 
words of the decree even if it has that 
power under s. 152. In In re Swire, Mellor 
v, Swire (1) Bown, L.J. said : 

“Every Court has inherent power over its own 
records so long as those records are within its 
power, and it can set right any mistake in them. 


It seemsto me perfectly shocking if the Court could 
not rectify an error which is really the error of its 


‘ 1 


own minister, 
' The power to rectify such error can be 
exercised at any- time, and although it is 
true that the present application is an ap» 
plicaticn in execution, yét the Cotrt which 
is now invited ‘to: rectify the. error is the 
same Court which passed the decree, The 
decisions in Kali Charan Singha v. Bibhuti 
Bhushan: Singha (2) and similer cases 
are- distinguishable. There the question 
agitated in the exécuting Court was whe 
ther some other Court -which had tried the 
suit has jurisdiction -to make the-decree and 
it was held- that : the executing Court 
could not go into the - mérits or the validity 
of the decree as made; ..Here- there is no 
question of: the validity of the decree `of 
which execution is sought. The decree 
on‘the face of it shows that a person sued 
In his. representative - capacity has been 
burdened with a liability which is not 
consonant with that capacity. The error 
is- obviously that of a ministerial. officer. 
In the circumstances, I fail to see why the 
Court which made the decree ana which 
is empcwered by s. 152 to rectify its error 
at any time, should be debarred from ex- 
ercising- its powers under the section, 
merely because that error has been brought 
to ite notice in the course of sn application 
in which the decree-holder is seeking to 
execute the decree in a manner which the 
Ocurt could never have intended wher it 
passed the-decree. Reliance is also placed 
on the fact that an application for execution 
of this decree was made in 1930, - when 
Haribar himself appeared and raised no 
objection to the form. of the decree. This 
(1) (18&5) 36 Ch D 23935311 205; 33W R 785 
(2) €0 O 191; 142 Ind. Cas. 0; A 1B 1933 Oal 
85; 36 OW N 1120; 87 O 4 J 380; Ind, Rul. (1933) 
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omission does not in my opinion operate a8 
res judicata, and there is no ground for 
suggesting that the decree-holder has 
thereby altered his position to his detriment 
so astointroduce the doctrine of estope» 
pel. - «© 9 eb 
For the décree-holders it is further argued 
that allthe defendants are liable because 
under Kanailal’s will they took a vested 
interest in his estate at the date of his 
death. The testator by his will appointed 
his widow his executrix. He referred to 
his six sons by name and having. eme 
powered his widow to mortgage his estate 
for the marriage expenses of his daughters, 
he directs that such mortgage shall ‘be 
binding inlaw upon . his sons-.or their 
heirs who shall inherit his -estate after 
the ‘death © of his wife. This is the 
first, reference to his sons' estate. Later he 
Bays ¢ . ; ; , : ; 
oy give and devise my real and personal property 
e-seoetO my beloved wife .... for life..:..and after her 


death to vest in my - sons or theìr heirs who may 
then be in existence.” p 


_ Later again he says: : 
“It is my wish that my sons hereinbefore men- 
tioned will not be.entitled to my estate during the 
lifetime ofmy said wife.” l , 
It will be remembered that only three of 
the -testator’s sons were the mortgagors. 
Harihar and Monohar are introduced on thé 
death of their father Gokul and if:.their 
father’s interest is only a contingent interest, 
which “does: not ripen into an estate of 
inheritance until Uttommoni’s death, it is 
not liable to attachment. The general rule 
of law isin fayour of the vesting of an 
estate, so that in the absence of any con» 
trary disposition the estate of the testator’s 
sons should vest immediately on the 
testator’s death. -The words of the will 
have provided .that the sons shall inherit 
on the death of the testator’s widow. ‘The 
giftis of an estate in futurity and- the 
question is whether the words used by ‘the 
testator were intended to delay the vesting 
of the sons’ interest- or -merely to delay 
their -possession. Ordinarily, -the- words 
“after thedeath of the life tenant” operate 
to vest the estate -bothin the life tenant 
and in the remainderman:on the death of 
the testator. -It is argued that the words 
in the will providing that-the sons shall- not 


` be entitled tothe testator’s estate “until” 


the marriage of the unmarried daughters, 
or- “until” -the youngest son attain the -age 
of 25, are evidence of the desire to granta 
Vested interest and exclude the idea of a 


contingent gift, which would have been 


conveyed by some such expression as “if 


< 


"wr r 
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and when” in place of the word ‘‘until.” It 
| is also clear on the authorities that the 
ordinary meaning of the word “vest” 
means “vest in interest.” The testator here 
| by his will devises his real and personal 
| estate to his wife for lifé and “after her 
death to vest in his sons or ‘their heirs 
who may be then in existence.” The ine 
tention seems to me clear that the estate 
was only to vest (7.¢,,to vestin interest) after 
the death of the wife. As was said by 
James, L. J., in In re Deighton’s Settled 
Estates (3) at. p. 785 : ; 

' “The Court leans strongly in favourof the early 
vesting of interests in cases where the effect of 
holding the shareof a child of the testator to be 
contingent on hislivingto a future period would 
be that, ifhe died before that 
fanily, his children would take no benefit under the 
will ; but there is no reason for departing from the 
fairmeaning of the words ofa testator in order to 
vest the shares of his children, when he has made a 


provision for all his descendants living when the 
fund becomes divisible.” 


‘The words “taen in existence” strengthen 
my view that the testator was contemplat- 
ing the period of vesting as being at a 
future date, viz. on the death of his wife; 
and the words later in the willin which the 
testator expresses his wish that his sons 
should not be “entitled” ` 
ther support to this construction. 
in ‘support of his contention that the sdxis’ 
interest is vested in them at the testator’s 
death, and that possession alone is `post- 
poned ; buts. 11¥, while it provides the 


general rule followuig the Engliso aw,’ 
contains the words “unless a contrary intense 


tioa appears by the will,” and id my 
Opinion Kanailals’ will contains mores than 
one expression which 
intention. 
on the proceedings in connection with 
Uttommoni’s application to be appointed 
guardian’ of her grand-daughter Umagasi, 


as an indication that the construction for’ 


which tae applicant now contends has 
been the accepted construction of the will 
by the members of the family, including 
Gokul. Uttommoni made 
in 1924 and in para.9 of her petition she 
stated : : 

“Phe abovenamed infant (4. e., Umasasi) is entitled 
toa vested interest in respect of one undivided 


sixth share in certain houses forming part of 
Kanailal’s estate.” 


Gokul consented to the application, but 
his consent was only tothe prayer of tne 
petition tnat Uttommoni should be appointed 


7 G) (1876) 2 Oh D 783 (785); 45 L J Ob 825; 3i L 


~ 
~ 
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to his estate 
during the lifetime of his wife add fur- 
Tae 
applicant rélies on s. 119, Succession Act, 


; shows & contrary’ 
Reliance has‘also been placed’ 


the application’ 
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guardian. It cannot be said that he there- 
by accepted every statement or submission 
of law which the petition contained, His 
action does not in my view operate as 
any kind of estoppel so as to prevent him 
or hissons from putting forward their 
present contention asto the construction 
of the will. In the result, I hold thas 
Harihar and Monohar are not personally 
liable’ for the unpaid balance of the 
mortgage money and their share is not 
liable to attachment in execution of the 
decree of March 20, 1928. The attachment 
will issue as prayed in respect of the in- 
terest of the judgment-debtors Naba 
Kumar Mallick and Baidya Nath Mullick. 
The decree will be amended by the addition 
of words indicating that Mononar and Hari- 
har Mullick are only liable in their 
representative capacity. The decree was 
passed 10 years ago and had Harihar 
then sought to have it amended it is 
possible that the present somewnat protract- 
ed hearing would have been avoided. In 
the circumstances [ consider the proper 
order to be thateach party pay his own 
costs. Oertified for Counsel. ‘Whe applicant 
may add his costs to his claim. The 
interim orders and undertakings are dis- 
solved. 

Be i Decree amended. 


+ 





BOMBAY HIGH COURT 
Second Appeal No. 280 of 1937 
a October 12, 1939 
-  Bgavmont, O, J. 
DASHARATH SUPADU LADSAKE— 
PLANTIBR-=APPELLANT : 
os - + versus : 
GOPAL BHILA GADHARI—Daranpantr— 


RESPONDENT 
- Limitation Act (IX of 1908), Art. 182—Decree 
for payment of money by instalmente—Appiication to 
recover some of instalments then due—W hether step- 
in-aid of éxecution in respect of instalments not 
due. ` 

If there is an application for execution of s0 
much of the decree as isexecatable, that ia ® step- 
in-aid of execution of the decree and prevents time. 
running in respect of the whole decree. 

Hence where adecree is fur payment of money by 
instalments and sn application is made to recover 
some of the instalments then due, the application 18 
a gtep-in-aid of execution even in respect of instal- 
ments not dus at the time of the application. 67 Ind, 
Oas, 169(1), distinguished, 175 ind. Oas. 136 (2), 
referred to. - 


S. A. from a decision of the District 
Judge, East Khandesh at Jalgaon, in 
Appeal No. 43 of 1936. l 

Mr. M. G. Chitale, for the Appellant. 

Judgment. — Tais is a second appeal 
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from a decision of the District J udge 


of Kast Khandesh raising a poiat of limita- 
tion. Unfortunately’ the respondents have 
not appeared and therefore I have not 
had the advantage of any argument in 
support cf the judgment of the learned 
District Judge which confirmed that of the 
learned trial Judge. But the point is a 
- Very short one and depends entrely on the 
construction of para. 5 of Art, 182, Lim. 
Act. Tne facts which give rise to the difti- 
culty are these:. 

. Ín 192/ a mortgage decree was made for 
payment of a sum of money by four equal 
annual instalments. ‘The first instalment 
was to be paid ia December 1927, and the 
other instalments in December 1928, 1929 
and 1930, In July 1929 a darkhast was 
issued to recover the two instalments then 
due and that darkhast was .disposed of 
on April 20, 1932. The present darkhast 
was issued on June 5, 1935, but it was 
not disputed that by reason of the vacation 
- of the Court that darkhast has to be 
‘treated as within three years from the date 
of the dismissal of the previous darkhase. 
Both the lower Courts held that the present 
darkhast being within three years from the 
dismissal of the previous darkhast, the Grst 
two instalments to which that first darkhust 
related were saved from : limitatation, 
but as the frst ¢darkhast did not relate to the 
two later instalments which were not due 
at the time of its issue, there was no step- 
in-aid of execution in respect of the last 
two instalments which were therefore time- 
barred. a 

It is,on the face of it, a rather. singular 
result to arrive at, that the two earlier 
instalments are not timebarred, whilst 
fhe two later instalments are. Both the 
lower .Courts regarded the decision of 
this Oourt in Sitabai v. Keshavrao (1) as 
governing the present- case. But; in my 
opinion, that decision does not determine 
the question which, arises here. In that 
case. there. :was:a.decree for 


instalments due in 1944 and 1915 was filed- 


and it was held that the earlier darkhast- 
was a slepeln-aid of execution which kept. 


the decree alive in respect of the instal- 
ments of 1914 and 1915, which’: ware 
. nob ‘covered by the earlier darkhast. 
The appellant contends that the decision 


(i) 46 B 719; 67 Ind, Cas. 169; A I R192 Bom, 194: 
24 Koia; L R 284. ore 
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C payment by. 
instalments, and in- 1918 there -was a dare- 
khast to recover the’ instalments due in 
1911, 19i2 and 1913 which were recovered. 
and in 1919 a darkhast to. recover ihe. 
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is in his favour, and not against him as 
the lower Courts suppose. But the dis- 
tinction between that case and the present 
is that at the time of the ‘earlier darklast 
which was relied on as a step-in-aid of 
execution the later instalments were due 
although they were not sought to be 
recovered by that darkhat and at the 
Conclusion of his judgment the learned’ 
Ohief Justice said (p.722*): ` a 
‘. . . but we see no reason why a darkhast which’ 
asks for the assistance of the Court for the recovery 
of one of several instalments due at the date ofi 
the darkast, should not, be considered as ‘a: step- 
iņ-aid so &s.to start a ‘new period of limitation: 
With. regard to all the instalments then due.” bee 
No doubt the decision is limited to the: 
facts of-that casein which all the intal- 
ments were due at the date of the eartier 
darkhast, and it does noi cover a case, like 
the present, where the later instalments. . 
were-not due. It- may be contended that- 
a darkhast cannot be regarded as a'step 
in execution of a part of the decrée whicn 
is not executable at its date, but one has 
to look to the actual language of Art. 182: 
That Article provides that for the execu= 
tion of a decree time is to be three years 
from the alternative dates which are sét 
Out in the seven paragraphs in col. 3, For 
& second application like the one in the 
Present case there is no doubt that it is 
para. 5 which applids, and that ‘paragraph 
aniounts to this, that where there..1s an` 
application made ‘in accoraance with law 
to the proper Oourt for execution or Lo take 
some atep-in-aid of executiva of the deérée 
or order, then time runs from the date of 
the inat order passed on that application. 
At the date of tbe decision in Sztabai v, 
Keshavrao (1) time ran from ihe date of 
the application, and nos of the final order,. 
but tnat, I think, doés not alter the nature 
of the problem to be ‘determined. The 
point to notice 1s that if there is an applicas 
uon to take some step-in-aid in execution 
of the decree, then time runs ‘from the 
bal order made on that application. It 
seems to me, on the langtiage ‘of the Article 
tnat if there 1s an application for execu- 
tlon of 80 much of the decree as i8 éxecu’ 
table that is a step-in-aid of execution’ 
oi the decree and prevents ` timè“ 
running in respectof the whole decree. | __ 
- Mr. Unitale-nhas-aiso referred .to the case: 
in Latafat Als Khan vV. Kalyan Mat (2)- 
waich, ) think, to some extent, assisis-him. 


(2) IL R (1938) All.342; 175 Ind. Cas, 136; AIR 
1938 All. 210;(1938) A LJ 117; 1938°A"L R 378; 10 R 
650. ! 


*Page of 46 B— Hd. | = 
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‘In that case moneys were payable under 
ja decree by instalments, and in 1925 there 
j was a payment into Court in respect of the 
4instalment due in that year, and that 
i money was taken out of Oourt in 1928. It 
3 was held that taking the money out of 
4 Court in respect of the 1925 instalment 
] was a Step-in-aid of execution of the decree 
i and kept the decree alive in respect of 
4 the 1926 and 19 7 instalments, No donbt 
those instalments were due at the date of 
| the step-in-aid of execution, but that step 
4 had nothing to do with the execution of 
i the decree in respect of those two instal 
In my opini n, both the lower 
i Courts have misunderstood the effect in 
| Sttabai v. Keshavrao (1) and the appeal must 
d be allowed with costs throughout and the 
darkhast must continue. 
D, Appeal allowed. 


ALLAHABAD HIGH COURT 
First Appeal No. 96 of 1938 
December 4, 1939 
BENNET AND VERMA, JJ. 
GAYA PRASHAD AND OTSBRE—JUDGMENT- 


` DEBTORS — APPELLANTS 
versus 
RAM CHARAN—DROREE-HOLDER— 
RESPONDENT 


Civil Procedure Code (Act V of 1908), O. XXI, r. 2 
—Compromise of date subsequent to trial decree, if 
can be recorded under O. XXT, vr, 2. 

Compromise of a date subsequent to the final 
decree ina suit can be recorded under O. XXI, r. 2, 
in execution proceedings. 180 Ind, Cas. 378 (2), 
relied on, 


F, A, from an order of the Oivil Judge, 
Oawnpore, dated March &, 1938. 

Mr.C. B. Agarwala, for the Appellants. 

Mr. G. S, Pathak, for the Respondent. 


Bennet, J.—This is a first appeal by the 
judgment-debtora against an order of 
the Court below refusing to entertain an 
application to record an alleged compro- 
mise The application was headed as an 
application under O. XXIII, r.3. The sole 
ground for refusal was that the ‘alleged 
compromise was of a date subsequent to 
the finaldecree in the suit and therefore 
asr. 4 of O. XXIII states that O. XXUI 
does not apply to execution prcceedings 


the compromise could not be recorded. 


under that Order, The judgment debtor 
in appeal points out that although O. XXIII 
will not apply O. XXI, r. 2 will apply and 
he asks that the Oourt below be directed 
to consider his allegations of a compromise 

under that rule, No ground has been 
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shown by learned Counsel for the decree- 
holder as to why this should not be done. 
Some argument was made in regard to 
Gobardhan Das.v. Dau Dayal (1) which 
was a Full Bench ruling of this Court. 
Among other matters there is a statement 
by one learned Judge on p. 587: 

The line of reasoning adopted in some cases is 
that a compromise in an execution Court ‘is in the 
nature of an adjustment within the meaning of 
O. XXI. r 2, and that, if certified, it can be enfor- 
ced by the execution’ Court. But an adjustment 
within the meaning of that rule should be a tran- 
saction which extinguishes the decree as such in 
whole or in part and results in its total or partial 
satisfaction. A transaction by which parties agree 
to vary the mode by which the reliefs granted by 
the decree are to be realised in execution or vary 
the time when the decree becomes executable 
would really bea transaction attempting to vary 
the terms of the deoree. 

This point of view has been considered 
by their Lordships of the Privy Council 
in Oudh Commercial Bank Ltd., Fuzabad v. 
Bind Basni Kuer (2) at p. 487 where their 
Lordships observe as follows: 

The authority relied upon by the learned Judges 
of the Ohie? Court is Gobardhan Das v. Dau Dayal 
(1) and the principle invoked is that the original 
cannot be altered or varied by the parties even 
with the sanction of the Court and that in any case 
mere consent of the parties cannot confer such a 
jurisdiction on the executing Oourt. This line of 
reasoning is not without support from other deai- 
sions of Indian High Courts though authority and 
practice to the contrary is also to befound On 
this difficult and important question their Lord- 
ships are not in agreement with the view taken by 
the Ohief Court. They do not consider that it 
takes sufficient account of the facts that the Oode 
contains no general restriction of the parties’ liberty 
of contract with reference to their rights and 
obligations under the decree and that if they do 
contract upon terms which have reference to and 
affect the execution, discharge or satisfaction of 
the deeree the provisions of s. 47 involve that 
questions relating to such terms may fall to be 
determined by the executing Court. , 

It appears to us therefore that there is 
no bar in law to the recording of the al- 
leged compromise under O. XXI, r. 2. 
Accordingly we allow the appeal, set aside 
the order of the Court below, and remand 
this case to the Court below to hear the 
evidence for the parties and dispose of 
the application on the merits and accord- 
ing to law. Costs hitherto in the Oourt 
below and here will abide the result. 


D. Case remanded. 


(1) 54 A 573: 138 Ind. Oas. 583; A I R 1932 All 
273: (1932) A LJ 3°5; L R 13 A199 Rev; Ind. Rul. 
(1932) All 487; 16 R D 293 (F B). 

(2) (1939) A L J 481 (487); 180 Ind. Oas, 378; A I 
R 1939 P C 80:1 LR (1939) Kar 136; 66 I A 84: i4 
Luck 192: 1939 O L R187:11 RP 17%: 1939 OW 
N 313;5B R 476, 43 O WN 501; 1939 RD 208; 
(1939) 1 ML J 652; 69 OL J 317; 41 Bom. LR 708; 
50 L W 39; (1939) M W N 692 (P O). 
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CALCUTTA HIGH COURT 
Appeal No. 344 of 1938 
| May 19,1939 | 
B. K. MUKUEBJEA AND LATIFUR RARMAN, JJ. 
PURNA CHANDRA BHOWMIOK— —- 
DEFENDANT No. 2—APpBLLANT . 
7 o - versus 2 
BARNA KUMARI DEVI w/o BIBHUTI 
BHUSAN CHAKRAVARTY— Pratntire 


| ‘AND ANOTHER—RasPonDENTs 

“Transfer of Property Act (IV of 1882), “ss. 3, 6— 
Defendant borrowing money from plaintiff to carry 
on’ money suit filed by him against X ‘and executing 
mortgage in plaintif’s favour assigning decree that 
would be passed in his suit—-Decree passed—Sutt by 
plaintif for mere declaration that he waa entitled 
to recover his dues aut of amount payable under 
decree—There was held transfer of actionable claim 
and not of mere right to sue—Suit held not bad 
under s. 42, Specifies Relief Act. 

An assignment of future or non-existing property 
is quite valid and the transfer becomes operative as 
soon as the property-comes into existence. Holroyd 
y. Marshall (4), Collyer v. Iesacs (5), and Palaniappa 
v. Lakshmanan (6), relied on, 

Defendant borrowed money from the plaintiff 
aggregating to Rs. 1,500, to carry on -a money suit 
instituted by him against X:and he executed á 
mortgage bond in favour of the plaintiff assigning 
by way of security the ‘decree that would be passed 
in the money suit instituted by him. The etipulation 
was that the plaintiff would be entitled to realize 
out of the decretal amouut the sum of Rs, 1,500 
due to him together with interest at the rate 
mentioned in the document. Subsequently a decree 
was passed in favour of defendant in the money suit 
for a certain sum, On appesl this sum was 
reduced.- The plaintiff brought a suit for a declara- 
tion that on the strength of the mortgage bond 
he was entitled: to have his dues realized out’ of the 
amount payable under the decree: © s 

Held, that what was transferred was the claim 
toa debtand as such would come within the 
definition of ‘actionable claim’ as given in s. 3, 
T. P. Act. The mere fact that the claim was reduced 
by the Court did not make, any difference, What was 
transferred was nota mere right to sue: 

Held, also that the plaintiff was an assignee of 
the decree for the purpose of realizing the amount 
due on the mortgage bond and was competent under 
the terms of the bond itself to institute proceedings 
for recovery of the amount. i 

Held, further that all that the plaintif could want 
possibly wasa declaration that be was an assignee 
of the decree, and if he gota declaration it would 
be open to him to apply for execution of the decree 
under . XXI, r. 16, Oivil P. O. No other 
consequential reliefs, by way of injunction or other- 
wise could or should have been prayed -for by the 
plaintif in the suit and the suit for mere declaration 
without consequential relief was not bad, under 
s, 42, Specific Relief Act. 


A, from the appellate decree of the District 
Judge, Murshidabad, dated December 10, 

‘Messrs, Surajit Chandra Lahiri and 
Amaresh Chandra Roy, for the Appellant. 

. Mr. Narendra Kumar Basu, for the Res- 
pondents. oak A TP -T 
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B. K. Mukherjea, J—This appeal is on 
behalf of defendant No. 2 and it'arises oùt 
of a suit commenced by the plaintiff fora 
declaration that'as an assignee of a decree 
passed in money suit No. 258 of 1928 he 
was entitled to realize the decretal amount 
amicably or by execution of the decree. 
The facts lie within a narrow compass and 
are for the most part undisputed, Defend- 
ant No. 1 filed a suit, being Money. Suit 
No. 258 of 1928, in the Court of the Sub- 
ordinate Judge of Berhampur against the. 
London Mission Society and another person, 
for recovery of a sum of Rs. 7,997 0-5 only. 
Defendant No. 1 borrowed mcney at 
different dates from the plaintiff aggregat-. 
ing to Rs, 1,00, to carry on this litigation 
and on August 23, 1932, he executed a . 
mortgage bond in favour of the plaintiff 
assigning by way of security the decree 
that would be passed in the money suit 
instituted by him. The stipulation was that 
the plaintiff would be entitled to realize out 
of the decretal amount the sum of Rs. 1,500 
due to Lim together with interest at the 
rate mentioned in the document. On 
March: 8, 134, a- decree was passed: in 
favour of defendant No. 1 in the money. suit 
for a sum of Rs. 2,566-10-0 only. On appeal 
to this Court preferred by the defendants 
it was further reduced to Rs. 1,743-2-0. The 
judgment of this Gourt is dated Detem- 
ber 22, 1936. The plaintiff now wants a dec- 
laration that on the strength of the mortgage” 
bond mentioned aforesaid she is entitled 
to have her dues realized out of the amount: 
payable under the decree mentioned ‘afore - 
said, As‘defendant No. 2 purported to'be 
a subsequent transferee of the same decree 
under a conveyance executed. on April 20, 
1934, he was made a party to the suit as 
it was necessary to have the declaration in 
Defendant No. 1 did not 
contest the suit, It was contested by defen- 
dant No. 2 alone. His contention in sube 
stance was that the plaintiff was a mere 
benamiaar of defendant No. 1 and there 
was no Gunsideration for the*alleged morte 
gage bond. It was further pleaded that the 
plaintiff acquired no rights under the decree: 
passed in Money Suit No. 258 of 1928 which 
was sold to defendant No. 2, for money due 
to the latter by defendant No. 1 who was 
stated to be a partner in the former's 
business. The trial Oourt dismissed the 
plaintiff’s sait primarily on the finding that’ 
the mortgage bond upon which the plaintiff 
rested his case was. a benamt document 
which was not supported by any consider- 
ation. On appeal the judgment was re- 
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versed. Ths District Judge who heard the 
appeal held on evidence that the. mortgage 
bond was for a consideration and that the 
plaintiff as an assignee of the decree was 
. entitled to execute it. It is against this 

decision that the present second appeal has 
been preferred. ` l i 


-Mr, Lahiri who appears for the appellant 
has urged a number of points ia support 
of his appeal. His first contention is that 
as a decree for a. definite sum of money was 
not in existence at the date when the morte 
‘gage bond was executed in favour of. the 
plaintiff, she was an assignee only of a 
right to sue which is not alienable under 
the T. P. Act. The. plaintiff therefore has 
not acquired any rights. under the decree 
and cannot.claim to execute it. In support 
of this contention the learned Advocate has 
relied upon certain decisions of this Court 
which are to be- found in Abu Mahomed v. 
. 8. C. Chunder (1), Jewan Ram v. Ratan 
Chand Kissen Chand (2) and Khetra Mohan 
Das v. Biswa Nath Bera (3). I do not think 
that this contention is sound. It is true, as 
was laid down in all these decisions that 
the right to sue for damages of an unascer- 
tained amount resulting from a breach of 
contract could not be transferred. What is 
assignable is the benefit of the contract 
before any breach occurred. As the breach 
. discharges the contract nothing remains 
after that but the mere right to sue for 
damages which is not assignable in law. 
This principle however. is of no assistance 
to the appellant in the present case, Here 
the plaintif in the money suit did not sue 
for damages arising out of a breach of con- 
tract. He did certain building works for 
the defendants in the suit and some bills 
were unpaid. A suit was brought to recover 
the money due on these unpaid bills. In 
my opinion, what was- transferred was the 
claim to a debt and as such would come 
within the definition of ‘actionable claim’ 
as given in s.3,'f.-P, Act. -The mere fact 
that the..claim was reduced by the Oourt 
did not make,.in my opinion, any difference. 
It cannot be disputed that an assignment 
of future or non-existing property is quite 
valid and, the transfer becomes operative 
as soon as the property comes into existence ; 
Holroyd v. Marshall (4), Collyer v. 


(1) 36 O 345; 1 Ind, Oas. 827; 13 O W N 384. 
RoE- O WN 285; 70 Ind. Oas.. 498; A.I R 1921 
(3) 51 0973; 82 Ind, Oas. 411; A I R 1924 Oal 1047; 
40 O:L J 79; 28 0O WN 894, . | aig dt we) e 
4) (1864) 10 H L 6191; 33 L J.Oh 193; 9 Jur (N. s.) 
213; 7 L T172 11 WRI. ` “ee 
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Issacs(5) and Palaniappa v. Lakshmanan (6), 
Here the mortgage must be deemed to have 
attached itself to the decrée which was for 
a definite amount as soon as a decree was 
passed and [am unable to agrees with the 
appellant that what was transferred was a 
mere right to sue. 

The second argument that is put forward 
is that the plaintiff was at best a mortgagee 
in respect of the rights under the decree 
and unless she purchased the entire rights 
of the decree-holder she could not rank as 
an assignee of the decree and was not 
entitled to execute it as such, The assign- 
ment was undoubtedly by way of mortgage 
and not of the entire rights of the assignor, 
What the assignees was entitled to under 


the terms of the instrument was to realize 


the sum of Rs. 1,500 together with interest 
on the decretal amount and she was to pay 
the balance, if any, to the assignor. She 
was therefore an assignee of the decree for 
the purpose of realizing the amount due on 
the mortgage bond and she was competent 
under the terms of the bond itself to 
institute proceedings for recovery of the 
amount. I think there is nothing wrong in 
the form of the relief that has been granted 
to: her by the. Court below... The third 
ground put forward. by the-appellant is that 
the suit which was one for a pure declare 
ation was bad under s. 42, Specific Relief 
Act, and the plaintiff ought to have prayed 
for consequential relief-in the shape of a 
permanent injunction restraining defene 
dant No, .2 from executing the decree, 
This argument is manifestly untenable. All 
that the plaintif could want possibly at the 
present stage was a declaration that she 
was an assignee, of the decree, and if she 
gels a declaration it would be open to her 
to apply for execution of the decree under 
O. XXI, r. 16, Oivil P.O. No other cone 
sequential reliefs, by way of injunction or 
otherwise could or should have.beeu prayed 
for by the plaintiff in the presen! suit, The 
last argument of the appellant is directed 
against the finding of the lower Appellate 
Court that the mortgage bond was not a 


-benami transaction and was supported by 


consideration. This is a finding of fact 
even ‘though there is no other evidence 
except that of the plaintiff's husband in 
gupport of it. In my opinion, the Court 
of Appeal below has given reasons for this 
finding and the finding being based on 
evidence is unassailable in second appeal, 


(5) (1882) 19 Oh D. 342; 51 L J Oh 14; 45 L T567; 


50 W.R 70. 
~ (6) 16 M 429, 


c 
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Tt may be that defendant No. 2 is himself 
-duped by defendant No. 1 but there is no 
-reason’ why another innocent person should 
suffer, In the result-we. dismiss the appeal 
but, regard being bad to the circumstances, 
we make no order as to costs.’ 


:. Latlfur-Rahman, J.—I agree, 
a ` Appeal dismissed. 


OUDH CHIEF COURT 
- Criminal Revision Applicaticn Ño. 24 
of 1940 
April 2, 1940 
HAMILTON, J. 
AKHTAR HUSAIN AND ofHERs— 
dao 
eTsus 
| EMPEROR—COMPIATNANT—OPPOSTTE 
Party 

Criminal. Procedure Code (Act V of 1898), s, 108— 
Order under, when can be paseed—Conviction under 
a. 323, Penal Code (Act XLV of 1860), set aside and 
‘one under. 8. 342, Penal Code’ maintained — Order 
‘under’. s. 106, if can be pasead. 

. One has to see not whether on the facts the per- 
gong against whom an order under s. 106, Oriminal 
P. O., is passed did commit a breach of the peace 
but whether they were convicted of an offence which 
necessarily involves~a breach of. the peace. If the 
offence is one in which a breach of the peace may 
have ‘been, committed in the circumstances of the 
case but which in’ other ` circumstances does not 
necessarily involve a breach of the peace, an order 
under s. 106 of the Criminal P.O., cannot be pass- 
ed. Where the Judge has set aside the conviction 
under s, 323, I. P. O., leaving only the conviction under 
s. 342, I, P.O., an order under s.. 106, Criminal P, O., 

cannot be passed. 135 Ind. Cas. 691 (2), followed, 
71 Ind. Oas.- 879 (1),-referred to. 


“Or. R. App, of the order of the Sessions 
1950 of Fyzabad, dated patios 19, 
l 


Mr, Nasirullah Beg for Mr. Hakimuddin 
for the Applicants, 


_ The Govt. Advocate, for the Crown, 


Judgment. —Thisis an application in 
revision on the part of seven persons Akhtar 
Husain, Wajid Khan, Riasat Khan, Jan 
Mohammad Khan, ‘Sheikh Nasir, Mithoo, 
and Nizam Uddin who have been convict- 
ed under s. 342 of the I. P, O., and against, 
whom an order under s. 106 of the Oriminal 
P. O.; has also. been passed. These persons 
at first .had also been convicted under 
6. 323 of the I, P,O. -but that conviction 
was set aside by the learned Sessions Judge 
on. appeal. 

“The “facts sre not contested, 


ham el 
that the Ga with i 


others at. the timè 


` AKHTAR HUSAIN v. BMPEROR (OUDH) 


1871 Q. 


when feelings. between the Hindus, and - 


Muhammadans ran high; pursued a nume 


ber of. Hindus -one. of them being Ram ` 


Niranjan and took him.to the, Police Station 
accusing himof theft, Ram Niranjan was 
beaten with lathis but the learned Sessions 
Judge. came to the conclusion that it. was 
not possible to, say that the injuries had 
‘been caused by the present applicants i in 
revision, 


The’ only point raised in this apphcanon 


by the learned Counsel for the applicants 
is that the‘ order under s. 106 of 
Oriminal P.O. cannot be ‘sustained once 
the conviction under s, 323 was set aside 
and only that under s. 342 maintained 
by the learned Sessions Judge. The 
learned Counsel bases his. argument on 
Mahomed Afzal v. Emperor (A. 1. R. 1924 
Lahore 311; (1) and on Lodha Ram v: King- 
Emperor (80. W. N. 1286) (2) which ree 
ferred to that decision. In the Lahore 
Case ` -where the conviction was under s. 342, 
I. P. C.'it was held ‘that the offence under 
which persons have been convicted ‘must 
be one of which a breach of the peace is 
in lawa necessary ingredient. It is clear 


the . 


that a breach of the peace is not necessarily - 


an ingredient of wrongful confinement 
which’ is punishable under 8. -342 as for 
instance a person whoisin sa room might 
be wrongfully confined in it by some one 
locking-bim in without touching him in’ 
the slightest. 
8 O. W. N. 1286 (2) dealt with a conviction. 
under s. 504 ofthe I. P. O, and not one 
under s. 342 of the I. P, ©. but this. 
Lahore case was referred to and it was 


pointed out that an offence punishable under . 


s. 504 ofthe I.P. O. does not necessarily 
involve a breach of the peace though it’ 


involves an intention to provoke a breach.’ 


of the public peace or knowledge that the 


provocation given is likely to cause a’. 
On this prior ` 
decision of this Court which is a decision . 


breach of the public peace. 


ofa Bench by which Iam bound, one 
has to see not whether on the facts the 
persons against whom an order under s. 106 
is passed did commit a breach of the 
peace but whether they were convicted of 
an offence which necessarily involves a 
breach of the peace. If the offence is one 


~ 


Lodha Ram v. King-Emperor l 


in which a breach of the peace may have‘ 


been committed i in the circumstances of the 
case but which in ` other ‘circumstances 


(1) A IR 1924 Lah, 311; 71 Ind. Oas. 879; 24 Or., 
‘AIR 1932; 


J.271, 
(3) 80 WN 1286; 135 Ind. Oas. 691: 


Oudh 33; 33 Or. L J 1985.1 Ind. Ral. aiaa. Oudh ik; 


(1938) Or, 


. One, 65, : : ages 
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does not necessarily involve a breach of the 
peace, an order under s, 108 of the Criminal 
P. O., cannot be passed. I am bound by 
the decision of the Bench, and as the learn- 
ed Sessions Judge set aside the conviction 
under s. 323 leaving only the conviction 
under s, 342, I must set aside the order 
under s. 106. 

I, therefore, allow the -application to this 
4 extent thatthe order unders. 106. of the 
` Oriminal P. O., is set aside, 


D. Application allowed. 





BHOPAL HIGH COURT 
Seccnd Appeal No. 33 of 1939 
July 7, 1839 
M.A. Kuan, O. J.anp P.O. Birpr, J. 

MADAN MOHANLAL anp 

ANOTHER P LAINTIFRS— 
APPELLANTS 
VETSUS 
ZAHIRUDDIN AND ANOTAER 


—- DEPENDA NTS— RESPONDENTS 
Plaint—Amendment— When allowed — Suit on in- 
stalment bond with default clausethat on default of 
any one of instalments creditor would recaver whole 
amount — Plaint stating that firat two instalments 
were paid on due dates — Objection by defendant— 
Plaintiff by amendment seeking to mention real dates 


of payment and pleading waiver of right to sue for. 


whole amount — Amendment held did not interfere 
with defendant's right to plead limitation and should 
be allowed—Bond — Instalment bond— Waiver— 
Default clause—Acceptance of overdue instalments 
amounts to waiver—Minor—Payment by, towards debt 
-~V alidity. | 
No amendment can bs allowed which has the effect 
of depriving the defendant of any right already 
acquired by him or of altering the cause of action in 
any suit. Amendment of every other kind is per- 
mitted. Anamendment which deprives the defen- 
dant of his existing right is really against the spirit 
of the procedure, but such an amendment must always 
be permitted by which the defendant's plea of limita- 
tion against the suit might entirely fall to the 
ground. A right which the defendant has already 
acquired is one thing, and a mere right to raise the 
plea is quite another. Confusion is apt to arise when 
these two entirely different ideag are mixed up. The 
laintiff shall not be allowed to add any new relief 
by wayof an amendment which on account of the 
effux of time he could not claim at that time, but the 


plaintiff's request to plead waiver in his suit is neither ` 


a new relief nor~it has the effect of depriving the 
defendant of any right already acquired by him. The 
nature of the suit is not inthe least altered thereby, 
Infact the plaintiff is -trying -by this amendment to 
explainthat hie suit was within time, andsuch an 
amendment is permissible at any stage. Ifthe plain- 
tiff has made a mistake in stating the date of pay- 
ment of monsy and then by amendment requests to 
correct the same, he by doing soisnot in any way 
depriving the defendant of any right whatsoever 
whichhe hadsofar acquired. Amistake of fact of 
this nature can always be corrected in pleadings by 
any party without injuring any right of his adversary. 
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It would clearly be against the principle of amend- 
ment laid down in O. VI,r. 17 ofthe Civil P O., to 
refuse an amendment in respect of a bona fide mis- 
take regarding the mere date of any transaction. fp. 
810, col. 2: p. 11, col. 2; p. 812, col. 1.] 

[Oase-law discussed and relied on.] 

A default clause contained in an instalment bond 
gave the plaintiffe a right to recover the whole amount 
in the event of failure of any one instalment. On 
default of the third instalment plaintiffs sued on the 
bond and originally stated in the plaint that the first 
two instalments were paid on due dates but on defen- 
dants’ objection as to the dates of payment the plain- 
tiffs sought to amend the plaint by mentioning the 
real dates on which both the instalments weres 
actually received. In respect of the first instalment 
the due date did not coincide with the actual date of 
payment, therefore by way of explanation in this 
connection the plaintiffs pleaded that an acceptance 
by them of the first overdue instalment amounted to a 
waiver of their right to sue for the whole 


amount : 

Held, that the plaintiffs had full right to amend 
the plaint and plead a waiver of their right to sue. 
That the amendment did not in any way interfere 
with the defendant's right to plead limitation. {p., 
&12, col. 1.) 

In the case of an instalment bond with a default 
clause that on default of any one of the instalments 
the creditor would have aright to sue for the whole 
amount, mere acceptance by the creditor of payment 
of overdue instalment amounts to waiver of his right 
to recover the whole amount and in sucha cass the 
time does not beginto run from the dateon which 
the instalment was due 


A minor can validly pay any amount towards his 
debt and such a payment towards any instalment due 
under an instalment bond would be a good payment 
to prove that the said instalment was discharged. 
107 Ind, Cas. 392 (9), Maharaja of Benares y, Nandram 
(10) and Jadavchander Bakhshi v. Bharat Chanaer 
Chakrabarti (11), relied on [p. 812, col 2.| 


R B, G. P. Jaiswal, and Mr. Horeylal, 
for the Appellants, 


Mr. Nasiruddin, for the Respondents. 


M. A, Khan, C. J.—This appeal arises 
out of a suit filed by the plaintiffs- 
appellants on foot of a registered bond’ 
in the Gourt ofthe Subordinate Judge 
of Bhopal, who dismissed the same as 
time-barred. Plaintiffs appealed to the 
High Oourt and failed. Now this appeal 
is filed under cl, 9/1 of the Letters 
Patent, The plaintiffs brought a suit for 
Rs. 4,841 on the basis of an instalment’ 
bond dated February 8, 1930, according to 
which the first instalment was to be paid 
on April 30, 1930, and the following 
instalments every year on the same date. 
A default clause contained in the said 
bond gave the plaintifis a right torecover 
the whole amount in the event of failure 
of any one instatment. The plaintiffs 
came to Court on May 1, 1937, with a 
claim of Rs. 4,841 alleging thatthe first 
instalment was paid in time and the 
second which fell due on April 30, 1931, 
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was paid on May 7, 1931. The third 
tenant falling due on April: 30, 1932, 
was. never paid giving the plaintiffs a 
right to sue forthe whole amount due to 
him up todate. The defendants pleaded 
that on April 30, 1930, they never paid any 


thing towards the first instalment, nor did, 


they make any payment on April 7, 1931. 
Therefore: on the failure of the very first 
instalment of April 30, 1930, the plaintiffs 
had become ‘entitled, according to the 
. terms of the bond in suit, to sue for the 
whole amount and consequently their suit 
wae time-barred. The plaintifs were 
served with interrogatories asking the 
mode and, place of payment of the first 
two instalments end whether the said 
payments were evidenced by their account 
- books. Thereupon the plaintiffs admitted 

that the date of payment of the first 
instalment was incorrectly stated in their 
plaint as April 30, 1930, and the error 
was- due to a mere accident. The first 
instalment was in fact paidon May 1%, 
1930, at Sehore in the following manner. 
C Zahiruddin, defendant No. 1 handed to 

Madan- Mohanlal, plaintiff, a cheque for 
Rs. 1,142-4-11 drawn on Sehore Tehsil 
Treasury which the said plaintiff cashed 
_ and kept only Rs. 500 towards the first 
instalment: returning the 
Rs. 642-t-1i tothe defendant. This transe 
action was duly entered inthe plaintiffs’ 
cash book on May 21,1980. The second 
= instalment was paid by the defendant on 
May 7, 1932, at the plaintifs’ shop and 
entry thereof appears to have been made 
in-the firm's account books on the same 
date, The cash book was produced in 
evidence and both the entries were satis- 
factorily proved. The plaintiffs in order to 
remove this discrepancy applied for an 
amendment of their plaint with respect 
to the dates of payment of the first two 
instalments pleading further that these 
instalments not having been paid on due 
dates were accepted a few days later and 
by .so doing the plaintiffs had clearly 
waived their right of suing forthe whole 
amount. Therefore time did not begin to 
run against them before a default was 
made in respect of the third instalment, 
The plaintiffs also pleaded minority stating 
that Madan Mohanlal had attained 
majority on September 18, 1933, and 
‘Ratanlal on May 9, 1933, therefore their suit 
being brought on May 1, 1937, was within 
time. The learned Subordinate Judge 
allowed ;an amendment, of the plaint in 
respect of the plea of minority but did not 
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allow the plaintifs to set up waiver, 
holding that the latter plea. was an after- 
thought and an amendment ofthat nature 
if allowed would interfere with the rights 
of the defendants. This view was upheld 
in appeal, therefore, the plaintifs are 
now before this Court, The Main argu- 
ment of the Court below hinges on Byash- 
chandra Roy v. Ajodhyanath Deb, 137 Ind. 
Oas. 39(1) and it is contended that by 
such an amendment the plaintiffs tried to 
introduce fresh matter in their plaint. 
First of all it is to be decided whether 
the plaintiffs’ application for amendment 
was rightly disallowed. The ‘judgment 
relied upon by the lower Oourt is a single 
Judge ruling of the Rangoon High Oourt 
in .the above mentioned case which lays 
down that no such amendment could be 
allowed as might introduce néw matter 
into the suit whereby the defendants were 
deprived of the benefit of their statutory 
defence setup by virtue of the Lim, 
Act. The learned Judge has no doubt 
laid down a sound principle of law, but 
without mentioning the facts of the case 
the learned pronouncement does not- 
materially help usin deciding the. point in 
issue in the present suit. Reference has 
been made therein toa famous English 
case of Weldon v. Neal (2) in which Lord 
Esher has held that such an amendment 
could not be allowed as would prejudice. 
the rights of the’ opposite party as exist- 
ing atthe’ date of that amendment. In 
order to explain and appreciate the under- 
lying principle of this decision it is neces- 
sary to study the point in the light of 
other judgments of the various High Courts 
in India. It is generally accepted that no ` 
amendment can be allowed which -has the 
effect of depriving the defendant of any 
right already acquired by him or of alter- 
ing the cause of action in any suit., 
Amendment of every other kind is permitted. 
In Ruliaram v. Ramchander Dass (3) this 
Principle of amendment has been fully, 
elucidated, ‘Tne plaintiff in that case had 


‘brought a pre-emption suit on the Dasis 


of contiguity, and on’ the ‘defendants’ 
pleading a similar right he sought to amend 
his plaint after the time for fling the 
suit had lapsed, basing his suit on a right. 
of easement over the property in diepute, 
This amendment was disallowed simply 
(1) 137 Ind. Oas. 39; 10 R 74; AI R 1932 Rang. 26; 
Ind. Rul. (1932) Rang 89, a a as 
a (1887) 19 Q B D 394; 96.L JQ B621; 35 W.R.: 
(3) A LR 1933 Lah, 774 (1); 144 Ind. Oas. 822; 8 R L 
30; 14 L807; 35 PLR 96, 3 pee 
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| -because the cause of action was being 
materially altered thereby after the period 
of limitation for filing the suit had 
expired, In Bhimrao v. Gangarao (4) it 
washeld that the’ plaintif who had not 
originally sued for mesne profits could not 
after the expiry ofthe period of limita- 
tion add that plea by way of amendment, 
for the simple reason that by so 
doing he would deprive the’ defendants of 
a valuable objection which could be 
raised against that claim on the score of 
limitation, In Parbhudas Girdhardas Shah 
v. Lallubhat Khushal Mehta (5) the learned 
' Bench disallowed an amendment of the 
plaint in which défendants Nos. 1 to 3 
were impleaded as members of a joint 
Hindu family with the allegation that goods 
were delivered to defendant No. 1 as 
karta, and by way of amendment the 
plaintiff desired toimplead all the defendants 
as partners of a firm who had jointly and 
severally been benefitted by the goods 
supplied, In the avove mentioned cases we 
have seen that an amendment of plaint 
was disallowed because it offended against 


the principle decided in Weldon v. Neal 


(2) cited above, and in the following in- 
stances it will be noted that amendment 
of every other kind has been allowed with 
characteristic freedom of the Civil Courts. 
In Muthammal v. Gurusami Nayakkan (6) 
a pProenote executed in 1934 formed the 
basis of a suit brought in 1932 in which 
the plaintiff had alleged that a part of the 
debt having been paid on August 18, 1930 
gave a fresh start of limitation from that 
date. The plaintiff during the pendency 
of the suit asked permission for adding a 
further plea ‘that the defendant had also 
acknowledged liability of the debt, No 
date of acknowledgment was mentioned 
and for the sake of argument it was taken 
to be more than three years previous to 
the date of the application for amendment, 
Even then the learned Court saw no reason 
to disallow the amendment, It was held 
that the amendment did neither introduce 
& new cause of action nor was any new 
relief added thereby. This case is very 
much similar to a Bombay ruling reported 
in Gunnaji Bhavaji v. Makanji Khushal- 
chand (7) in which the plaintiff was allow- 
ed to amend his plaint after the expiry 


(4) A IR 1931 Nag, 74; 131 Ind. Oas. 417; Ind. Rul. 
(1931) Nag. 81:27 N L R 291. 


(5) A I R 1932 Bom. 117; 137 Ind, Oas. 710; 34 Bom.’ 


LR 35; Ind: Rul. (1932) Bom, 340. 
(6) A IR 1935 Mad, 158; 154 Ind. Oas. 707; 67 M L J 


- 921; 7R M487 (D). : 


(7) 34 B 250;3 Ind, Oas: 169; 10 Bom. L R 969, 
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of limitation and permitted to raise the 
plea of an acknowledgment by defendant 
and to prove the same, In Latif Husain 
v. Seth Gopaldas` (September 28, 1936).the 
same principle was applied by this Court 
holding that the plaintiff who, in support of 
his claim, had produced documents written 
and signed by the defendants, could be 
permitted to prove acknowledgment of debt 
by the defendant even after the expiry 
of time for his suit. It was further held 
that such an amendment had no effect on 
the nature of the suit or on the rights 
already acquired by the defendant, and 
the Oourts in order to: do justice between 
the parties Were bound to give full latitude 
for amendment of pleadings. The learned 
Privy Councilin Charan Dasv, Ameer Khan 
(8) has at least in one instance considered 
it Just to allow even the addition of a 
new relief by way of amendment. Where 
the plaintiff in a suit for pre-emption had 
prayed for a mere declaration, to which 
s. 42 of the Specific Relief Act was a bar 
thé Court in second appeal had allowed 
the plaintiff to amend his plaint by adding 
a further relief for possession. The learned 
Privy Council fully supported this view 
of the learned Judicial Commissioner who 
had .held that however carelessly the 
defendant’s suit might have been framed, 
the suit was really for the enforcement of 
his right of preemption, and its cause 
of action would remain the same whether 
sa relief for possession was asked or 
not, 

An amendment which deprives the defen- 
dant of his existing right is really against 
the spirit of the procedure, but such an 
amendment must always be permitted by 
which the defendant’s plea of limitation 
against the suit might entirely fall to the 
ground. A right which the defendant has 
already acquired is one thing, and a mere 
right to raise the plea is quite another. 
Oonfusion is apt to arise when these two 
entirely different ideasare mixed up. The 
plaintif shall not be allowed to add any 
new relief by way of an amendment which 
on account of tke afflux of time he could 
not claim at that time, but in the present 
case the plaintiffs’ request to plead waiver 
in his suit is neither a new relief nor it 
has the effect of depriving the defendant 
of any right already acquired by him, 
The; nature of the suit is not in the least 


(8) A I R 1921 PO 50; 57 Ind. Oas, 606; 
48 0110; 39M LJ 195; 28 ML T 149; s0 Pre 
(P O) 124;18 A L J 1095; 32 Bom, L R 1370;3 LW 
49; 250 W-N 289; 3P W R 1921-(P O), . 
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altered thereby, In fact the plaintiff is 
trying by this amendment to explain that 
his suit was within time, and such an 
amendment is permissible at any stage, 
If the plaintif has made a mistake in 
stating the date of payment of money 
and now requests to correct the same, he 
by doing so is not in any way depriving 
the defendant. of any right whatsoever 
which he had so faracquired. A mistake 
of fact of this nature can always be cor- 
rected in pleadings by any party without 
injuring any right of his adversay, It 
would clearly be against the principle cf 
amendment laid down in O. VI, r. 17 of 
the Civil P. C., to. refuse an amendment 
in respect of a bona fide mistake regarding 
the mere date of avy transaction. As a 
result of al) this discussion we hold that 
the plaintiffs in this suit have a full 
right to amend the plaint and plead a 
waiver of their right to sue. We have 
therefore allowed the plaint to be amended 
and consequently permitted the’ plaintiff 
to argue on the point of waiver. We 
migbt also, add that the real nature of the 
plaintiffs’ amendment has nct been care- 
fully considered by the Courts below. Taking 
a broad viéw of the case it can be said 
that the amendment in respect of the dates 


of payment. was never asked by the plain-. 


tiff io enable him to add a new plea of 
waiver, Originally the plaintiffs had stated 
that the first two instalments were paid 
on due dates but on defendants’ objection 
as to the dates of payment the plaintiffs 
mentioned the real dates on which both 
the instalments were actually received. 
In respect.of the first instalment the due 
date did not coincide with the actual date 
of payment, therefore by way of explana- 
tion in this connection the plaintiffs pleaded 
that an acceptance by them of the first 
overdue instalment amounted to a waiver 
of their right to sue for the whole amount, 
The amendment.with regard to the date 
of payment of the first instalment did 
not_in any way interfere with the defen? 
dants’ right to plead limitation. It lay 
heavily on the plaintiffs to prove the 
receipt of ‘the first instalment and on their 
failure to do so the defendants’ plea of 
limitation. was bound to succeed, It is 
evident that if the plaintifs succeeded 
in proving that the first instalment was re- 
ceived on the due date, the defendants’ plea 
would become futile, andagain if it could 
be proved by the plaintiffs that the first 


instalment’ was actually received by them 
sóme time after the due date, which amounts. 
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ed to a waiver of their right to sue for 
the whole amount, the defendants position 
would not be affected, Now on the evidence 
on. record we have to find whether the 
plaintifs had really waived their right to 
sue for the whole amount or not. The 
plaintiffa have proved by oral and docu-. 
mentary evidence of a most reliable nature: 
that defendant No. 1 had endorsed’a cheque 
tor. Rs, 1,142-4-11 in favour of the plaintiffs. 
This cheque has been produced in Court and. 
the endorsement thereon appears to be in the 
handwriting. of defendant No, 1. The cash 
beok of the plaintiffs’ firm also corroborates- 
this evidence and defendant No. 1 had 
not tte courage to gointo the witness-box 
to contradict the plaintiffs on this point, 
The lower Courts has no reason to dise 
believe this fact of payment, therefore, it 
is established beyond doubt that the first 
instalment of Rs. 500 was paid. by the 
defendants on May 18, 1930. An objection 
as to Madan Mohanlal’s minority > does not 
affect this payment in any manner, AÀ. 
minor can validly pay any amount towards. 
his debt and such a payment towards any 
instalment would be a good payment. to 
prove that the said instalment was dis- 
charged. It has been held by a Full Bench 
of this Gourt in Kanayyalal v. Zalimsingh | 
on March 23,1939 that failure of any. 
instalment has the effect of causing limitas, 
tion torun against the whole amount on 
account of the provisions usually contained 
in a default clause occurring in simple 
money bonds. If, however, the plaintiffs. 
prove that they had waived: their right” 
which accrued to him on the failure of any, 
instalment, such a waiver must be clearly _ 
established and circumstances must be. 
proved which lead to the conclusion that 
the plaintiffs had in fact waived their 
right. In Gopal Mal v. Firm Gopal Singh 
Hira Singh (9) it was held by the , Lahore 
High Court that at the time of receiving an- 
overdue instalment the creditor must’ 
clearly expréss his intention of reserving. 
the rightof suing for the whole “amount 
otherwise mere receipt of money towards ` 
the discharge of an overdue instalment, 
would mean that he had waived his 
right of suing for the whole amount. ‘The 
Allahabad High Oourt in Maharaja of. 
yv. Nandram (10) has likewise 
clarified this point and held that a mere. 
receipt of an overdue instalment amounts 
to waiver. Such a waiver has the same 
significance as in the case of a zamindar, 
(9) A I R 1928 Lah. 378; 107 Ind. Oas. 392. 
(10) 29 A 431;4 A L J 336; A W N 1907, 139, - 
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‘gideration which have 


| Inthis judgment neither any 


tothe receipt of 
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who having acquired aright to eject his 
tenant for non-payment of rent, accepts 
rent that had remained unpaid and thereby 
waives his-right of ejectment. Similarly 
in Jadavchander Bakhshi v. Bharat 
Chander Chakrabarti (11) it has been laid 
down that mere abstinance from bringing 
asuit did not amount to waiver while on 
the other hand acceptance’: of an overdue 


‘instalment had such an effect. In short, 


rulings in favour of this view are not 


wanting, whereas there - are hardly any. 


judicial pronouncement deserving of con- 
ruled otherwise, 
The Allahabad decisions contained in 
Ajudhia'v. Kunjal (12) and Mohan Lal v, 
Tika Ram (13) have ceased to be good 
law on account of having been overruled 
by the later decisionaof the same Court. 
There is also'a Single Judge ruling of the 
Judicial Commissioner's Court at Peshawar 
reported in Gopi Chand v. Mohammad Umar 


| Khan, 160 Ind. Oas. p. )34 (14) on which 


defendant's learned Counsel has also relied. 
) reference 
has been made tothe mass of case-law on 
the subject nor the arguments advanced 


| are sufficiently strong to support a view 
which is indirect conflict with.the opinions 


of all the, superior Courts in India, We 
are therefore unable to deviate from the 
established practice of this Court, and to 
differ. from::the,,,.reasoned. view taken.by 


~ 


A BO pi : 
British Indian High Covrts as mentioned- 
above. We; -thérefore; hold -that by ac- 


cepting payment ‘of the ‘first’ instalment 


1 after its due date the plaintifs clearly 
| waived their rigaot of suing forthe whole 
| amount and time against them. did not 
| begin to run-from April 30, 


second ‘instalment’ was'*received’ on' May’7, 


| 1931 ‘and this fact - has been. proved by. 
| reliable evidence on record. The plaintiffs’ 
account books are regularly kept and the, 


writer thereof was dead long before the 
present suit was instituted. 


doubt under the circumstances. The owners 
of thisfirm were minors and business was 


carried on on their behalf by their certi- 


cated guardian whocould not be suspected 
of having made any false entry. Tae 


defendants have not attempted to prove’ 


otherwise nor have they even specifically 
(11) 31 O $97, a 
(12) 23 A 123; 5 A LJ 72; A W N 1808, 36. 


- (13) 41 A 104; ¿7 Ind. Cas, 926;16 AL J929; A1R 
1918 All, 55, 

(14) 160. Ind, Oas. 134; A I. R 1935 Pegh, 179; 8 R’ 
Pesh, ito, 
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Entry relating, 
Second instalment is- 
clearly made anddoes not admitof any. 
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denied payment of any of these instalments. 
Second instalment having thus been paid 
and received did not cause limitation -to 
run even in 1931. When the third instal- 
ment fell due in 1932 and was not paid, 
time did begin to run against the whole 
amount and the present suit was brought 
well within the period of limitation, 

As regards the plea of. the . plaintiffs’ 
minority, the learned Judge held that the 
plaintif No. 1 came of ageon December 
18,1933, and could bring the present 
suit within three years from -that date. 
We have held that time began torun on 
the failure of the third instalment from 
April 30,1932, therefore the present suit 
which was brought on May 1, 1937, was 
clearly within the statutory period of 
limitation, No question of plaintiffs’ 
minority could therefore arise under these, 
circumstances. Defendant No, ? has been 
impleaded ‘in her capacity as surety. Her 
only objection to the plaintiffs’ suit was 
based on the plea,of limitation, . which, 
as has already been decided, has. fallen. 
to the ground. The suit against both the 
defendants is clearly within time, andthe 
surety is as much bound by the decree 
as the principal debtor, therefore, it is order-. 
ed that the plaintiffs appeal be accepted 
and the claim for , Rs. 4,841 be decreed 
against defendants Nos. 1 and 2 with joint 
and several liability. Costs of this Court 
and tbe Courts below shall be paid by the 


- 


appellants. 
Birdi, J.—I agree. . 
8. Appeal allowed. 
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BennsT;anD Verma, JJ. 
DHANESHWAR NATH TEWARI— 
APPELLANT 
versus . 
GHANSHYAM DHAR MISRA—Regsponpunr 
Civil Procedure Code (Act .V of 1908) s. 15] 
O.XXXIX—~Power of Court to pass temporary in- 
junction ‘for preservation of property in respect of 
which personhas filed plaint andhas appiied for 
leave to sueas pauper. P 
Apart altogether from O, XXXIX of the Code, the 
Oourt has ample jurisdiction to pass anoraer provid- 
ing for tte protection and-security of the property 
which is the subject-matter of the litigation, It can 
pass a temporary injunction for the preservation of 


. property in respect of whicha person has filed a 
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plaintand has applied for leave to sue as pauper. 55 
Ind, Oas. 403-(2), relied on. - 
(Case-law referred to ] 


F. A. from the order of the Civil Judge, 
Gorakhpur, dated June 2, 1938, 


Mesers. N. P. Asthana and K., B. Asthana, 
forthe Appellant. ` . : 
Mr. Sankar Saran for the Respondent. 


' Verma, J.—This is‘an appeal against an 
order directing a temporary injunction to 
issue against the appellant restraining him 
“from transferring the properties in dispute 
except so far as may be necessary for ordi- 
nary enjoyment of the same,” and restrain- 
ing him “from receiving the amounte in 
dispute from the post office and the Oourt 
of Wards till August 6, 19338’ which date 
was fixed for hearing the objections of the 
Post Office and the Court of Wards to whom 
notices were directed to issue. = 

The matter has arisen thus.- One Nath 
Prakash Dhar Misra died some years ago 
leaving him surviving a widow Mst. Mohar- 
mani Kunwari. Nath Prakash Dhar Misra 
seems to have been possessed of considerable 
property, movable and: immovable. His 
widow died on August. 23, 1935. The res- 
' pondent, Ghanshyam Dhar Misra, on April 
28, 1938, presented a plaint in the Court of 
the Oivil Judge of Gorakhpur claiming the ` 
property left by Nath Prakash Dhar Misra 
on- the allegation that he was the-rever-’ 
sioner and that the succession had opened: 
to him.on August 23, 1935, when Mst. 
Moharmani Kunwar died. Ghanshyam- 
Dhar Misra alleged that he was a pauper 
and was unable to pay the.court-fee pres- 
cribed by the law on the plaint and prayed 
for leave to sue as a pauper. Oa May 
30, 1938, Ghanshyam Dhar Misra presented 
an application praying that an injunction 
be issued tothe appellant restraining him 
from damaging or alienating and removing 
the properties in . suit and from dolng 
various other .things. The appellant is 
named in the plaint ae defendant No. 1, and 
it is averred,by Gbanshyam- Das Misra 
that defendant No. 1 has without any right 
and title taken possession of the estate of 
Nath Prakash Dhar Misra on the false 
allegation.that he is an adopted son of 
Nath. Prakash Dhar. He has also alleged 
that ‘the appellant was anxious ‘to alienate 
the properties and to remove and appro-: 
priate the movables and the cash. This. 
application for an-injunction-being issued, 
to the. appellant was taken up for hearing 
by the Court below before the question; 
Ot the. plaintiffs pauperism had been, 


yo 
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decided. The application was contested by 
the appellant. He -did not however file any 
written reply to the application of: the 
respondent dated May 30, 1938. The main: 
objection which seams to have been taken 
by the appellant before the Gourt below 
was that as the question of pauperism had ' 
not yet been decided the application . was’ 
not maintainable. The Court below has: 
overruled this objection and has passed the. 
order mentioned above. . a 
The learned Counsel for the appellant 
bas referred to the provisions of O. XX XIX, 
Civil P. C. and has urged that there must- 
be a ‘suit’ before the Oourt can have. 
jurisdiction to issue an injunction. His 
contention is that until the: application , 
for leave to sue as a pauper has been: 
granted, or the necessary court-fee has’ 
been paid by the responient on his ‘plaint,. 
there is no suit. It has,on the other hand, 
been argued by the learned Oounsel for the’ 
respondent that the Court below had jurise: 
diction to pass the order complained of at- 
the stage at which the proceedings were in-’ 
the Oourt below when that order was: 
passed. The question that has been raised’: 
is not free from difficulty. The word ‘suit’ 
has not been defined in- the Oode.: 
Order XXXIIL r. 1 lays down that “any suit 
may be instituted by a pauper” subject to` 
the provisions which follow. Rule 2 of that 
Order directs that : a a 
“every application for permission ‘to sue ‘as a 
pauper. shali contain the particulars required. in re-. 
gard to plaints in suits...and it shall be ‘signed and__, 
verified.in the manner prescribed for the signing and 
verification of ‘pleadings, ..” Bisa ® gt 7 
It is provided by r8that o 00O 7 %, 
“Where the application is granted it shall’ be 
numbered and registered and it shall be deemed 
the plaint inthe suit and the suit shall proceed in. 
all other respects as a suit instituted in the ordi-.. 
nary manner except that the 
liable to pay any court-fee ..... i 4 
On the oae hand, it is clear. that. when- 
the application is so numbered-and regis-" 
tered, the suit goall be deemed to have 
been instituted on the date on which the 
application for leave to sue as a pauper 
was presented, On the other, the contens.’ 
tion of the learned Counsel for the appel” 
lant that until the application has been’ 
granted and has been -numbered and 
registered, there is strictly speaking, no 
reguiar ‘suit’ is not quite without force. 
We donot however consider it necessary 
tO express any opinion on the question 
whetker there was or was not a ‘suit’ before 
the Court below- on the date on which the 
order appealed against was passed. The.- 
Court below does not purport to have acted. 


plaintiff shall not be, © 
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under O, XXXIX. It has been urged on 
behalf of -the respondent that the Court 


below has. really paBsed the order in ques- 


tion in ..the exercise. of its inherent 
powers ‘under s. 151 of the Code. 
It is not necessary to consider the ques” 
tion- whether in these circumstances 


an appeal lies to this Court against the. 
order of-the Court below and whether it- 


would not ba more appropriate to treat the 
appeal as a petition for revision for, having 
heard learned Oounsel, we have come to the 
conclusion. that no sufficient grounds have. 
been made out for interference with the 
order of the Court below, whether we treat 
the petition of the appellant as an appeal 
or as a revision. 

It seems to us that, apart altogether 
from O. XXXIX of the Oode, the Court 
below had ample jurisdiction to pass an 
order providing -for the protection and 
security ofthe property which is the sub- 
ject-matter of the litigation. ‘It has been 
held in this Court that the Oivil P, O., is 
not exhaustive: Durga ` Dehal Dås v. 
Anoraji(1), at p. 31; This view has -been 
followed ‘in’ the other High Oourts, The 
Oourts have ` therefore in many cases, 
where the.circumstances require it, to pro- 
ceed upon ‘the assumption of the possession 
of inherent power to act ‘ex debito jusiitie 
and todo that real and substantial justice 
for the ‘administration of which alone they 
exist. It is obvious that the law cannot 
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Mookerjee at p. 910 et seq, afe in point. We 
need only quote this observation of 


Woodroffe, J. 

“For my part I am always slow to believe that the 
Oourt’a powers are unequal toits desire to order that 
which it believes to be just.” 


The Lahore High Court has consistently 
followed the rule laid down in Manohar Lal 
Miahabir Pershad v. Jainarain Babu Lal 
(2), mentioned above: vide Kanshi Ram v. 
Sharfdin (4), and New Delhi Theatres Ltd. 
v. Kailas Chand (5). The Madras High 
Court, on the other hand, is inclined to the 
view that unless the matter comes Strictly 
within the provisions laid down in 
O. XXXIX, of the Oode, a Oourt has no 
power to issue an injunction; Varada- 
charlu v. Narasimha Charlu (o) and 
Ayyamperumal Nadar v. Muthuswami 
Pillai (7). They are both ‘decisions of 
single Judges. It is to be noted however 
that in both of these cases the question that 
arose for decision was whether the Court 
should have granted an injunction restraine 
ing the execution of a decree passed by 
áa competent Oourt. Reference has also been 
made tothe case in Periakaruppan Chets 
tiar v, Ramaswami Chettiar (5), which is a 
Bench decision. But the question which 
arose for decision in that case was whether 
a subordinate Court in British India has 
power torestrain by injunction a party from 
prosecuting a suit in a foreign Court, and 
it was observed that it was doubtful whether 
such a power existed. So far ‘as this Court 


make express provisions against all enin is csncerned, only three cases:layve been 


gencies, and“ it has therefore been held*that' 
it: is the..duty. of the Court to apply: the 
‘provisions of the law not only to: what ap- 
pears to be regulated by them expressly -but 
to all the cases to.which a just application 
of them may be made and which appear 
- to. be comprehended either within the ex- 
press sense ofthe law or‘ within the con- 
sequences that may be gathered from it. 
This topic has been the subject of numerous 
decisions given in cases -arising out.of-a 
variety of: circumstances. So tar as this 
question of the power to issue temporary 
injunctions is concerned, we would refer 
to the decision of-the High Oourt at Lahore 
in: Manohar: Lal Mahabir: Pershad v: Jai: 
narain Babu Lal (2), Reference is made in 
the judgment of that case to the decision 
of Calcutta. High Court in. Hukum Chand 
‘Botd v. Kamalanand Singh (3). The obser- 
Vations of Woodroffé, J., at p. 930 et eq and 


=á) 17 A 29 (31); A W-N 1894, 190. 
pan ATR 1920 Lah, 436; 55 Ind, Cas. 403; 2 Lah, L 


J? 
`“ (8). 33 O 937 (030 and 940);3 O L J 67. ` 


- 


“cited. One’ of them is Muhammad Iname 
ullah Khan v. Narain “Das-(9). It was 
assumed there that “it was intended to give 
the Court powers outside the orders and 
rules in exceptional cases,” and the case 
was decided on the merits and it’ was‘ held 
that on the facts the order could not be 
justified. The other case ‘is that in Harnand 
Lal v Chaturbhuj (10), An interpretation of 
a far-reaching ‘character was placed on 
s. 151 in that case, The principle under- 
lying the decision of Mahmood, J., in Beni 
Prasad v. Gomta Kuar (11) is in favour of 

(4) A I R 1923 Lah. 144; 73 Ind. Oas. 909. 

(8) A IR 1933 Lah, 73; 140 Ind, Cas. 843; 34 PL R 
51; Ind, Rul, (1933) Lah. 41 (2). 

(6) A I R 1926 Mad. 258; 92 Ind, Cas. 615; 23 L W 
85; (L925) M W N 86, 
i Ua IR 1927 Mad. 687; 102 Ind. Cas. 700; 38 M L 


ae A I. -R 1928 Mad. 491; 109 Ind. Oas, 281; 27 L W 
O p> 29 Ind, dis 801; A -I R 1915 All, 277; 
AL 
PRN 48 ae 93 Ind, Oas. 285: A IR 1926 AL, 213; 


hh AWN 1890, 167. 
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the view. thatthe Court below had the 
power to grant the injunction. It would 


thus appear that there “is no-case in this 
Qourt - which runs counter to the decisions 


of the High Oourt at Lahore which stipport’ 


the contention put forward by the respond- 
ént, Apart from the Madras cases men 
tioned ` äbove, no authority has ‘been cited 
in support of’ the proposition that the 


Oourt” bélow was, powerless to pass such 
érdérs as it considered neceesary for the 


préservation of the property in respect of 
which the respondent had filed a plaint 
and had applied for leave to sue asa 
pauper, and which in’ the opinion ‘Of the 
Court ‘below were necessary in the interests 
of justice. We agree with the view that 
has been taken in’Lahore. In our opinion, 
therefore, the Court below had jurisdiction 
to make thé order complained of. 

On the merits it has been suggested that 
the order restraining the appellant from re- 
eéiving the money which the Bettiah Court 
of Wards pays periodically would operate 
harshly -against him. No materials have 
however been placed befcre us to show that 
thé decision of the Court below is wrong. 
As statéd above,the appellant did not even 
file a written reply to the application of the 
respondent, who had not only filed a wiit- 
ten’ application stating facts which, accord- 
ing to him, entitled him to the in junction 
claimed, but had also Gled ‘an ‘affidavit in 
support of that application. The position, 
thus is thàt tke: allegations made by the 


respondent in his application and athdavibt. ° 


have not been controverted, Oonséquently 
it is not possible for us to.sdy that the 
Cotirt below was wrong, We cannot there: 
fore interfére. Wehave no doubt however 
that if the appellant applies to- the Court 
below fora modification of the order with 
régard to the payments’ by the Beitiah 
Court of Wards, the Court below will’ give 
to the application such consideration as it 
deserves. ' For ihe foregoing reasons we diss 
iiss the ‘appeal with costs. 
D. Appeal dismissed, 
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‘MADRAS HIGH COURT" 
„ Appeal No, 81 of 1955.. 
March 30, 1939. 
PaNpRana Row ano A DUR ‘Ragman JJ, 
LAKSHMADU— APPELLANT, i 
VETSUS _ 
_. RAMUDU: AND OTE Ek S- RESPONDENTS’ 


Hindu Law—Debts— Father — Mortgage of- ances-- 
tral land—Suit against father—Sone not impleaded— ` 


Father dying after preliminary uecree—Sons brought 
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on record—Question regarding alienability and bind- 
ing nature of debt not allowed to be ratsed—Sons, if in 
separate suit can dispute the existence of debt — Civil 
Procedure Oode (Act V of 1903), ss. 53, 47—85. 53, 
scope of —Obyection that suit is barred under 3, 47 can 
be allowed to be raised Jor first time in appeal—Sonz,, 
if can challenge décree or mortgage by father on 


basis of which decree is passed in execution--Liméta-- 


tion Act (IX of 1903), Art, 12—Plaintif’s interest not 
sold or sale found void—Art. 12 does not apply—Inam 
—Desabandam inam—Alrenadtlity. 

The pious duty of a. gon which makes him liable to 
pay his father’s debt assumes the existence of certain’ 
debts which have to be paid. The question of 
illegality or immorality would only arise when.the 
debts wereinfactincurred. It is only when a debt 
is proved to exist and found not to have been in- 
curred for immoral or illegal purposes, that the 
father could be said to have been sued in a represen- 
tative capacity. So where in a suit against father on 
mortgage of ancestral property the sons are not im- 
pleaded but are brought on record after the death of 
the fatherafter the passing of the preliminary decree 
and are not allowed to raise. the question regarding 
alienability of the mortgaged property and binding 
nature of the debt, the sons, in a separate suit, are er 
precluded from disputing | the existence of debt 
itself, 


(Case-law referred to.) Tes 


‘Section 53, Civil P. O. assumes the existence ola 
debt and declares in effect that’ the property which 
was liable under Hindu Law for payment for a debt 
incurred by the ancestor would, despite his death, 
continue to remain liable in the hands of his descen- 


. dantas his legal representative, It was not meant 


to deprive the descendant of ‘his right to contest the 
existence of the debt where he’ was’ in danger of 
losing: the whole of his ancestral property. There is 
ho provision in the section that the entire property 
belonging to & joint family of which the father was 
karta, would: be necessarily liable for payment of debts 
incurred by him,” -> 


' Bince the objection that-a sient suit is barred 


“under s. 47, Oivil P O,, is purely a question of law, it 


can be allowed to be raised for the first time in 
appeal even if it was not raised in written state: 
ment, 

Section 47, applies to matters which arise’ after & 
decree has been passed and:-not -to those which were 
in existence even at the time when the suit was insti- 
tuted. If objections regardiug the correctness or the 
validity ofa decrée are raised by a person who wag 


t. 


& party to the suit or by one who must be desmed to | 


have been a party, these will be barred not by 8.47, 
but by scme other provision of law, If, on the other 
hand, these are being raised by a third party and are 
of a nature which go..to’ the root of the matter and 
attack thedeciee itself, they could not be gone into in 
execution proceedings for. the simple reason that. an 
execution Uourt cannot be asked to go behind the 
decree, If persons who were no parties to the suit on 
mortgage against “father and who have been already 
found not to be represented by their father, desire to 
challenge the desree or the mortgage on the basis of 
which the decree was passed, they cannot doso in 
execution proceedings, o2 Ina. Oas. 900 (17), dis- 
sented from. T.Sundarappa v. B. Sréeramuln (18) 
and id-Ind: Cas: 25 (19), relied on. 

Article 12, Lim. Act, would apply. only if the. sale 


is held to be binding on the- plaintifis. 1f the plain-. 
tiff's interest 18,‘-on ‘the other hand,‘ found ‘not io ` 


‘have been sold or the sale is held to be void against 
them, this Article ‘cannot -be -permitted -to stand‘in 
their way and they will bə entitled to the relief 
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4 found not to have been due orto have been incurred 
J for purposes which were immoral or illegal, a decree 
4 obtained in respect of such a transaction would not 
d bind the sons and the sale held in execution could 
not be held to be binding on themso as to necessitate 
i a prayer for settingit aside particularly when the 
property was purchased by either the decree-holder 
j himself or even by a stranger having knowledge of 
i thecircumstances in which the debt was contracted. 
4 Article 12 has no application to such a case, 34 Ind. 
7 Oas. 288 (20), distinguished. 98 Ind. Cas, 31 (21), 
4 dissented from. : 

2 Where the lands were granted to the plaintifi’s 
i ancestors by way of desabandam inam and the burden 
| of keeping the tank, apparently an irrigation source, 
in repair was transferred tothe inamdar, an aliens- 
tion of such an inam is against public policy and void. 
| 153 Ind. Cas. 817 (1), 163 Ind. Cas, 724 (2), 70 Ind. Cas. 
: Ae D and 162 Ind. Cas, 1008 (4), relied on. fp. 818, 
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A. against the decree of the Sub-Judge’ 
Salem in O. S. No. 40of 1932. 


‘Mr. N. Sivaramakrishna Iyer, for the 
Appellant. - l 


Mr. K. P. Ramakrishna Iyer, for the 
Respondents. 





Abdur Rahman, J.—This is a plaintiff's 
appeal. It arises out of a suit for recovery 
of possession of several items of property 
sold in execution of a decree passed on the 
basis of a mortgage deed executed by the 
plaintifi’s father, Appanna, and their cousin, 
defendant No, 1 in favour of defendant 
No, 2. The facts which have contributed 
to che present litigation may be briefly 
stated. It appears that defendant No. 2 
claimed to have purchased the jaghir of 
Mugalapalli in a Court auction and to have 
obtained possession of the same in 1904. 
Relying on his purchase he called upon 
Appanna and defendant No. 1 to maintain 
the Mugalapalli tank in good condition 
and to elfect necessary repairs, a service 
which they were bound to render in terms 
of desabandam inam granted to their 
ancestors, This, according to defendant 
“No. 2 they had failed to perform and the 
„inam was consequently resumed by defene 
dant No. 2 in 1907 and a ryotwart patta 


issued. Having done this, defendant No.2 ` 


„instituted several suits for the recovery of 
- rent in Kevenue Couris and 
_ decrees. In consideration of these decrees 

which amounted to Rs. 600 in 1915 and of 
‘a further sum of Rs. 200 stated to-have been 
- advanced to Appanna and defendant No. l, 
' amortgage deed comprising: lands - granted 


to Appanna’s ancestors by way of desae 


“bandam imam and some other ancestral 
“properties was executed“ by’ them in. ‘favour 
187—103 & 104 


de 
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J claimed by them. Where the debt by the father. is. 


obtained . 
' their subsequent sale were challenged in 


817 


of defendant No. 2. This was followed by 


(O. 8, No. 38 of 1916) 
(O. 5, No, 21 of 1919) 


behalf of Appanna and defendant No.1 
praying for a declaration to the effect 
that the desabandam inam lands were 
held by them free of rent and their 
resumption by defendant No, 2 was ineffec- 
tual. They had also asked fora declaration 
that the decrees for rent, passed by the 
Revenue Courts, were invalid on account 
of fraud. 


The Subordinate Judge of Salem who 
had tried the suit decreed the claim on 
December 20, 1920 (Ex. C) to a large 
extent. He held that defendant No. 2 was 
not a jaghirdar and was not entitled to 
resume the desabandam inam granted to 
the-plaintif’s ancestors. The decrees by 
the Revenve Courts were however not found 
to have been obtained by fraud and were 
not declared to be invalid. Ignoring the 
decree passed by the Subordinate Judge of 
Salem, defendant No. 2 instituted a suit for 
sale on the basis of his mortgage (OV. S. 
No. 101 of 1922) against Appanna and 
defendant No. 1 but taney failed to appear 
and contest it. An ex parte preliminary 
decree was therefore passed. Appanna died 
shortly after and his sons, the present 
plaintiffs, were brought on the record as 
his legal representatives. Tney tried to 
attack the mortgage deed and qaestion the 
alienability cf the inam lands in these 
proceedings but were not permitted so to 
do. A final decree was consequently passed 
in terms of the preliminary decree and the 
properties covered by the mortgage deed 
were brought to sale in execution in 1927 
and purchased by defendant No. 2 himself. 
He succeeded in obtaining possession of 
the same in September 1929. Having been 
thus dispossessed, the plaintiffs instituted the 
present suit. Two schedules were attached 
to the plaint. Sch. A comprised properties 
which were claimed to have been granted as 
desabandam inam and Sch. B contained 
properties which were alleged to be ancese 
tral. The alienation of these properties 
effected by their father and cousin, defene 
dant No. 1, by way of mortgage in 1915 and 


a suit instituted on: 


the plaint as void and inoperative, The 
mortgage deed executed by Appanna and 


‘defendant No; 1 was also attacked ag 
. invalid for want of 


| consideration. The 
validity of the mortgage deed was also ime 
pugned on the ground of coercion as it wag 


alleged to have been secured at the time 


818 


when Appannaand defendant No. 1 were 
under arrest in ccnsequence of a warrant 
issued at the instance of defendant No. 2 
in execution of his decree passed by the 
Revenue Court. | 
Defendant No. denied these allegations 
and contended thatthe mortgage deed was 
for consideration, valid and binding and 
that.the plaintiffs who were represented by 
their father and impleaded in the mortgage 
suit, were not entitled to raise the question 
of its validity or that of the sale. It was also 
alleged that the suit was barred by limita- 
tion. The Subordinate Judge in a judg- 
ment, which is very perfunctory and has 
been of no use to us in deciding this appeal, 
held the mortgage to be for consideration 
and the decree in O. S.No. 101 of 1922 to 
be binding on the present plaintiffs, The 
alienation of the inam lands comprised in 
Sch. A was not held to be void and that of 
the properties described in Sch. B, although 
found to be ancestral was held to be justi- 
fied and binding. Thesuit was also found 
to be barred by Art. 12. Lim. Act. 
It was therefore dismissed. The pla‘ntiffa 
appeal, The first question which has to be 
determined in this appeal is whether the 
mortgage of 1915 and thè sale in execu- 
tion are binding on the plaintiffs, being in 
respect or properties which were alienable 
in character and for a valid consideration. 
_ As stated above the mortgaged properties 
consisted of inam lands and ancestral pro- 
perty. Sofar asinam lands are concerned, 
the question depends on the nature of the 
grant under which they were granted to 
the plaintiff's ancestors. Ifthe grant were 
made for public service or for purpcses “of 
public utility, it could not have been as- 
signed for the simple reason that its assign- 
ment would defeat the object for which it 
was granted. The lands comprised in Sch. 
_A were, asthe certified copy of the inam 
_ title deed (Ex. A) would show granted’ to 
_the plaintiff's ancestors by way of desa- 
bandam inam and the burden of keeping 
_ the tank, apparently an irrigation source, 
in repair was transferred to the inamdar. 
That an alienation of such an inam is 
against public policy and void admits of no 
- doubt and is concluded by authority: 
ree Scora Ramakrishnomma v, Pasumarihi 
Venketasubbiah (1), Ramanethen Chettiar 
V. Kalidas Kavendan (2), Anjaneyalu v. 


(1) EE M 2&9: 153 Ind. Cas. £17; A IR1935 Mad” 
4 k M LJ 46; dt34) MW N 1407; 40 LW 918; 
egy L J 898;.163 Ind. Cas. 724: A IR 1636 

Mad. 658; 9 R M 56; (1936) MW N 682: 4¢ D W 505 
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Gokavarapu Swami v. Manda Sateyya(4),The 
learned Subordinate Judge has overruled 


the plaintiffs’ contention in a few words by- 
saying that since the alienation of a village 


inam was valid during the lifetime of the 
alienors; it could not be set aside at the 
plaintiffs’ instance, 
held it to be so when he had admitted 
in the preceding sentence of his judgment 
that an inam of this kind was inalienable 
is} incomprehensible: l 
sight of the- fact that the mortgage was 
created by the plaintiffs’ father who had 
died and not by the plaintiffs themselves. 


In view of. the decided cases Mr. Ramae - 


krishna Iyer, learned Counsel for the 
respondent, was unable to support the 
lower Courts judgment in this respect. 
We must therefore hold that both the 
mortgage, of the properties described in 
Seh. A and their sale in the execution of 
the decree were a nullity and must be 
disregarded, A 


This was however not the only objectio 
raised against the alienations. The bind» 
ing character of the mortgage deed was 
also questioned on behalf of the plaintiffs 
on the ground that it was not supported 
by any legal consideration. It might have 


been unnecessary to go into this question, — 


if all the properties comprised in the morte 
gage deed were service tenure lands, But 


_the decision of this question has become 


necessary as the properties mentioned in 
the ‘B’ Schedule were claimed by the plaint- 
iffs and have been found by the lower 
Court to be ancestral. 


How he could’ have: 


Moreover he lost 


This finding was 


not challenged before us by the learned 


.Counsel for the respondent. We must there- 


fore now consider the question if there was - 
a legal consideration for the mortgage - 


deed executed by the plaintiffs’ father and 
defendant No. 1. The consideration for 
this mortgage was said to consist of a sum 
of Rs. 600 which was alleged to have been 
due to defendant Ne. 2 on account of certain 
rents due to him after the inam rights 
were attempted to have been resumed by 
him. Itis true that defendant No. 2 had 
secured decrees in Revenue Courts for this 


„amount but in the view of the finding in 


O. S. No. 38 of 1916 that the lands were 


(3) 45 M 620; 70 Ind. Cas. 466; A I R 1922 Mad, 
197; 42 M LJ 477; 15 L W 313; 30M L T 2553 (1922) 
MWWN 307. > i pa ee 

(4) 59 M 324; 162 Ind. Cas. 1008 ;:A I R 1936 Mad, 


283; 70M Ld 266; 1939 M WN 88; 43L W 235; 


8 R M 1074\F B). 
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held by the plaintiffs’ father and defend- 
ant No.1 as rent free and defendant No.2 
was not legally entitled to resume them 
or charge any rent therefor it must be 
held that the same could not have formed 
a valid consideration for the mortgage deed. 
Let us now examine if the balance of 
Rs. 200 was paid to the mortgagors at the 
time when his mortgage deed was execut- 
ed, The statement made by D. W. No. 1, 
who happens to be a grandson of defend- 
ant No. 2, makes it clear that this sum of 
Rs. 200 was not advanced to Appanna and 
defendant No, 1 in cash but was taken 
into account to quote his words. “for effect 
ing repairs to the tank and for expenses of 
the criminal case.”. There is no evidence 
on the record that any money was spent by 
oron behalf of defendant No. 2 in effecte 
ing repairs to the tank or that he was 
entitled to do so on behalf of the morte 
gagors. Nor do the mortgagors appear 
to be liable for the expenses of any crimi- 
nal case filed against them by defendant 
No, 2. The only criminal case in regard to 
which a copy has been produced on behalf 
of defendant No. 2 (Ex. 2) was filed in 
1907. The suggestion apparently is that 
the expenses incurred by defendant No, 2 
in filing and prosecuting this complaint 
were recovered in the manner from the 
mortgagors. But were they liable to pay 
them? Even if the facts were otherwise 
defendant No. 2, although he might have 
been held entitled to recover the value of 50 
cocoanuts which were alleged to have been 
stolen by defendant No. 1 in tort from him 
he could not be justified in recovering 
the costs incurred for filing the complaint 
and conducting the prosecution which 
resulted in defendant No. 1's conviction. 
But when the facts of this case, as disclos- 
ed by the judgment (Ex. 2), were looked 
into it transpired that these cocoanuts 
were growing on the inam land which 
defendant No. 2 was trying to resume and 
which Appanna and defendant No. 1 were 
trying to resist. It was found, aa stated 
above in O. S. No, 38 of 1916, that defend» 
ant No. 2’s action was wholly unjustified, 
In view of that finding it is impossible to 
hold that these expenses could have been 
either legal'y or justly recovered from 
Appanna who was no party to the com- 
. Plaint or from defendant No. 1 who was. 

It was impossible for us to overlook the 
circumstance that shortly before the exes 
cution of the mortgage deed a warrant 
‘for -defendant . No. 1's arrest was issued 
by the Sub-Collector, Hosur, in the execu- 
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tion of the decree for rent passed in 
defendant No. 2's favour (Hx, B.), Looking 
at the variety of ways in which Appanna 
and defendant No. 1 were being harassed 
by defendant No. 2 who was apparently 
a man of influence and means, it is 
not surprising to find that he did succeed 
in getting the mortgage deed executed 
in his favour from these helpless persons, 
In the circumstances it is unnecessary to 
give a finding whether the mortgage deed 
was vitiated by coercion; but we cannot 
but hold that there was absolutely no 
consideration for the mortgage deed execut- 
ed by Appauna and defendant No. 1 and 
the same must be held to be not binding on 
the present plaintiffs. The question then 
is if the decree passed on the basis of the 
mortgage is binding on the plaintiffs. They 
were not impleaded when the suit was in- 
stituted and were brought on the record as 
legal representatives of their father after the 
preliminary decree had been passed against 

im, They tried to raise the questions 
regarding the alienability of the property 
mortgaged and the binding nature of the 
debt but were not permitted todoso. This 
course was adopted by the QOourt on account 
of the provisions contained in O, XXII, 
r. 4 (2), Civil P. O. It may be that for 
certain purposes the suit might be deemed 
to have been pending and not disposed of 
until a final decree was passed but there is 
no doubt that the whole of the trial had 
come to an end and the points which the 
present plaintifs wished to raise then could 
not have been gone into at that stage. 
Moreover the defences which they wished to 
raise were not such as to be called appro: 
priate to their character as Appanna’s legal 
representatives. They could not have 
assailed the decree which had been passed 
against their father during his life-time. It 
would therefore follow that the decree 
cannot be held to be binding on them in 
their individual capacity in which the pre- 
sent suit was brought. 

It has been contended however that, al- 
though it might have been possible for the 
plaintifs to institute a suit on account of 
the transaction being immoral or illegal (a 
proposition which the learned Oounsel for 
the respondent appeared to contest later and 
which will have to be examined subsequente 
ly) the mortgage cannot be impugned by 


the plaintiffs for want of consideration 
“particularly when they had been impleaded 


before the final decree was passed. We 
have already tried to show that the fact of 
the plaintifs having been impleaded after 
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the preliminary decree bad been passed 
could not bave.debarred them from raising 
it in a separate suit. But the argument is 
that alihough the father might have been 
‘debarred frem raising a question of his 
‘immorality or illegality, yet he was not 
debarred from raising the question of the 
‘want of consideration and as a decree, either 
exparte or otherwise, was passed against 
Appanna, it was no longer open to his sons, 
the present appellants, to contest that there 
was no consideration for the mortgage deed. 
Had the decree not been passed against 
the father who occupied a special position 
asa karta of joint Hindu family with regard 
to his sons, the answer would have been 
simple enough. But the contention ia that 
a Hindu father represents his sons even 
when they have not been impleaded so far 
as ihe factum of the debt is concerned and 
that they cannot dispute the existence of 
the debt after the decree had been passed 
against their father. The contention is 
in our opinion unsound and must be 
repelled. It assumes in the first instance 
that the father was sued in a representative 
capacity. 

We do not see any reason why the father 
should be held to have represented his sons 
in any greater degree in regard to the 
factum of the debt than he could have done 
in case the debt had been attacked as 
immoral or illegal. We are not concerned 
here with what the father could or could 
not have done, but with how far are- the 
sons to be bound by bis action or inaction ? 
The question is not how far was the father 
liable for the debts which he might have 
incurred or acknowledged but the question 
is how far are his sons hable? -They cannot 
‘be held to be so unless it is -shown that the 
father was being sued in a-representative 
capacity. In the absence of an express 
declaration that he was being sued in that 
capacity, this can only be established by 
proving that a debt existed in point of fact. 
The sons, it must be remembered, were no 
parties to the action. If the sons are not 
allowed to question the existence of the debt 
in a subsequent suit how and when would 
it be possible for them to contend that the 
debt was never actually incurred by their 
father? We are not concerned here with 
the question of onus of proof but with the 
question ifa plea denying the existence of 


adebtis available to the sons. Itis only? 
after the debt -has been proved to exist and ` 


found not toyhave been immoral or illegal 
‘that.the father:could’ be said. to-have been 
sued in a ‘representative “capacity. - As- 
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long as these questioris remain undecided, 
in spite of the challenge by the sons, it 
cannot be ssid that the father had been 
sued in a representative capacity, It must 
not be forgotten that the sons are not being 
proceeded against as heirs of their father 
but their own share of ihe property which 
belonged to them even when their father 
was alive is also in danger of being lost. 

In view of s. 53, Civil P. O., they may 
not be able to contend that their father's 
share is not liable or that it devolved on 
them on his death as survivors, but. by 
what rule of law may one well ask are they 
debarred from contending that the decree 
was not passed against their father in a 
representative capacity and did not bind 
them? Isthe case to be decided against 
them without giving them even one oppor, 
tunity of questioning the transaction if 
they wished to contest it? The pious duty 
of a son which makes him liable to pay his 
father’s debt assumes the existence of cer- 
tain debts which have to be paid, The 
question of illegality or immorality would 
only arise when the debts were in fact 
incurred, If the debts were found not to be 
due it would be impossible to contend that 
the sons were liable to discharge what was 
not really a liability of their father. The 
power of a Hindu father is limited when he 
is dealing with ancestral property or when 
he is doing something by which the son’s 
rights in the ancestral property may be 
affected, Ifafather mortgages a property 
to another person in consideration of a debt 
which does not exist, the mortgage would 
be more or less inthe nature of a gift. It 
cannot be contested that the father is 
incapable of making gifts of ancestral proe 
perty except in very special circumstances 
and to a very limited extent. Ifa decree is 
subsequently passed against the father on 
the basis of such a mortgage and the pro» 
perty sold in execution of that decree and 
the sons have no right to show in, what 
must in the nature of things be a separate 
suit, that they had rights in the property 
which could not have been alienated by 
their father, they must be held to have 
been extinguished on the ground that their 
father was competent to make a gift of their 
share in the property as well. We hope 
this is not the law and we are convinced 
that it is not so, 

This question has been considered in a 
number of cases. The first case to which 
reference may be made is. that in 
Ramasamayyan v. Virasamt Iyer (5), where 

(GB) 91 M222; 8 M Ld 126, | 


i 
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Shepherd, J., observed as follows : 

“It is argued on behalf of the appellant that the 
only question which the son of a Hindu debtor 
can raiseisasto the nature of the debt, and that 
he cannot question the existence of a debt which 
forms the foundation of a decree against his father. 
According to this contention it would be open to 
the father by confessing judgment to procure by 
indirect means the sale of the entire estate when he 
could not lawfully alienate it by a voluntary cone 
veyance. The limitation which is imposed by Hindu 
Law on the father’s power of alienation would 
become illusory. 

But this is clearly not the law. Whether the 
sale is a voluntary or an enforced sale, its validity 
depends upon the existence of 'a just debt in satis- 
faction of which the sale is effected.” 

This was followed by another in 
Ramasami Nadan v. Ulaganatha Goundan 
(6), in which similar observations are to 
be found in the judgments written by no 


less eminent Judges than Subramania 


i 


3 


Ayyar, J.and Benson, J. at pp. 66 and 67 of 
the report. The same view was taken in 
Thiruvenkata Mudaliar v. Muthu Iyer (7), 
Malayandi v. Subbaraya (8), Bhagwant v. 
Tursi Ram, 51 Ind. Cas. 130 (9), Kasturi 
Mal v. Lajja Ram, 60 Ind. Cas. 751 (10), 
Beni Pershad v. Puran Chand (11). An 
observation made by their Lordships of the 
Privy Oouncil in Nanomi Babuasin v. 
Modhun Mohun (12), also shows that a plea 
of this nature was available to the sons. It 
would have been unnecessary to distuss 
this point in such detail, had it not been for 
an observation in Edn. 10 of Mayne’s Hindu 
Law (in the note at p 431) where 
it has been observed by the learned Editor 
that in a suit upon a debt against the 
father he represents the sons when they 
are not made parties so far as the factum 
of the debt is concerned and the judgment 
against the father itself creates adebt. A 
number of cases have been cited for this 
proposition but we have not been able to 
find any observation in these cases that 
such a plea is not open to the son. It is 
true that a statement is to be found in 
most of them that the only defences open 
to the sons are those of immorality or ille- 
gality but there is no specific raference 
that the.son is not entitled to question the 
existence of the debt itself. In the absence 
of clear decisicn we cannot hold that the 
learned Judges were laying down the law 


(6) 22 M 49 (66,67); 8M L J 312(F B). 
(7) 14M Lt 431 


(8) 21 M L J 521; 8 Ind. Cas, 854; (1911)1 MWN 
50; 9 M L T 163. 


(9) 51 Ind. Cas, 130; A I R 1919 All, 378. : 


(10) 60 Ind Cas, 751, 
(11) 23 G 262, i 
Ge 13 O 21; 13.1.A:1; 4 Bar 682; 10 Ind. Jur. 151 
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differently. The only decision out of the 
cases cited which discusses the point is the 
one reported in Indar Pal v, Imperial Bank 
(13). This does not support the contention 
for which it has been cited. Indeed, it con- 
tains an observation to the contrary at 
p. 218 ofthe report. The dictum by that 
eminent Judge, Bashyam Ayyangar, J., in 
Periasami Mudaliar v, Seetharama Chettiar 
(14), to the effect that the judgment against 
the father creates a debt was not really 
necessary for the disposal of that case 
and does not need to be examined here 
when we find e. 53 added to the Oivil 
P. O. to surmount the difficulties of 
a father’s creditors in realizing their 
decree out of the properties which had 
devolved on the sons by the rule of survi- 
vorship, We are aware that in this and 
other cases like Mohan Lal v. Bala Prasad 
(15), Abdul Karim v. Ram Kishore (16) it 
has been observed by the learned Judges 
that the only defences open to the son 
were those of illegality or immorality. But 
having gone through the judgments we 
are of opinion that it was more or less 
assumed by them that the debts existed in 
point of fact and it was therefore unneces 
sary for them to state in view of that 
assumption that the son could also challenge 
the factum of the debt, With great 
respect to the learned Editor we cannot 
agree with him that the sons cannot dis- 
pute the father’s liability except in respect 
of the nature of the debt regarding 
which the father could not represent the 
sons, There appears to be no reason to 
hold why he should be held to be represente 
ing the sons in regard to the factum of 
debt. 


The next contention raised by Mr. 
Ramakrishna Iyer was that after the ad- 
dition of s. 53 to Civil P. O., it would not 
be possible fora son or other descendant, 
whether he had been impleaded in the 
suit or not, to object to the sale of the 
property held in execution of a decrees 
passed for debts incurred by his deceased 
ancestor, There is no doubt that the pro- 
perty in the deecendant’s hands would be, 
for the purposes mentioned in the section, 
deemed to be the property of the deceased 
ancestor and ths son or cther descendant 


- (18) 37 A 214 (218); $8 Ind. Cas. 593; A I R 1915 AIL 
126: 13 ALJ 211. 
(14) 27 M 243: 14 ML J 84: F B) 
(15) 44 A 649; 69 Ind, Oas. 754; AI R 1922 All, 
10 


(16) 47 A 421; 86 Ind. Cas, 837; A IR 1925 AN 
327; 23 A- L_J 196, 
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must be, in spite of the rule of survivorship, 
regarded to bea legal representative; but 
it must not be overlooked that the section 
assumes the existence of a debt and 
declares in effect that the property which 
was liable under Hindu Law for payment 
for a debt incurred by the ancestor would, 
despite hia death, continue to remain liable 
in the hands of his descendant as his legal 
representative. The ancestor's death could 
not have the result of improving 4 
creditor's position. The section was enacted 
to take away a possible plea by the dese 


cendant that the property held by his’ 


ancestor during his lifetime had devolved 
on the former by survivorship and was not 
liable for the payment of the latter's debts. 
At the same time it was not meant to 
deprive the descendant of his right to con- 
test the existence of the debt where he 
was in danger of losing the whole of his 
ancestral property. There-is no provision 
in s. 53, Oivil P. O., that the entire property 
belonging to a joint family of which the 
father was karta, would be necessarily 
liable for payment of debts incurred by 
him. The question would depend for its 
answer on the application of principles 
contained in Hindu Law, If in a given case, 
the debt taken by a father is found to have 
been incurred for purposes and objects 
binding on the whole of the family of 
which heis the head or even for his own 
personal benefit provided it was not for an 
. immoral or illegal purpose, the entire co- 
parcenary property in his son's or other 
descendant’s hand would, according to those 
principles, be liable for payment. This is 
due to the fact that the debt was contracted 
by the father either in the capacity as 
manager and head of the family for family 
purposes in which case. the descendants 
must have had its advantage or at least be 
assumed to have had it or even whenit was 
done for the father’s own personal benefit, 
the obligation of religion and piety makes 
them liable to discharge the same. In these 
circumstances the family property would 
be taken to have devolved on the descen- 
dants as legal representatives and it would 
be uselessfor them to plead that the pro- 
perty did not belong to their ancestor or 
that as joint tenants they had an interest 
in the property which could not have been 
burdened, or alienated by their ancestor. 
But if the debt did not exist in fact or it 
was illegal or. imimoral and the property 
has not been purchased by a stranger, they 
could raise .these questions and if they 
succeeded in establishing their contentions 
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or rather if these contentions were found | 
in their favour, their shares in the joint 
family property would not be taken to have 
devolved on them in their capacity as legal 
representatives and would not be liable to 
be sold and could bé even if sold recovered 
by them. Briefiy speaking, these principles 
have been imported into s. 53, Civil P. G., 
by the words “which is liable. under Hindu 
Law for the payment of the debt of a 
deceased ancestor." But we do not find any 
provision inthis or any other section of the 
Code which may justify us to hold that 
the descendant’s right to contest the exis- 
tence of the debt or the illegality and im» 
morality of its character has been taken 
away even when they were not impleaded 
in the suit and had no occasion to challenge 
tte debt or alienation contracted or made 
by their ancestor and to show that'he had 
not represented them in tle suit. 

The property in Appanna'’s hands which 
was mortgaged by him has been found to 
be ancestral property and the debt in rege» 
pect of which it was mortgaged held to be 
non-existent and in any case not binding 
on the present plaintiffs. The mortgage and 
the sale in execution must therefore be held 
not to have passed their interests in the 
property, Appanna’s share however which 
he had inthe properties before his death 
stands on a different footirg. He had mort- 
gaged the property himself and had allowed 
a decree for sale to be passed against him- 
self without contesting it. So far as his 
share is concerned, it must be deemed to 
be Appanna’s property and tokave been’ 
held by the plaintiffs in their capacity as his 
legal representatives. 

It was next contended by Mr. Rama» 
krishna Iyer that these pleas, if available 
at all to the plaintifis, should have been 
taken by them in execution proceedings 
particularly when the sons were impleaded 
as legal representatives of their father be- 
fore the final decree had been passed, and 
that a separate suit was barred under tte 
provisions of s, 47, Civil P.O. For this cone. 
tention reliance was placed on a Case -re- 
ported in Shark Karoo v, Rameshwar Rao 
(17). This objection was nct taken in the 
written statement and has been taken 
before ua forthe first time. Since this is 
purely a question of law, we have per» 
mitted it to be argued here, A short 
answer to this contention is that s. 47, Civil 
P. O., applies to matters which arise after 
a decree has been passed and not to those 


(17) A IR 1923 Pat. 143; 62 Ind. Cas. 905; 6 PL 
J451; 3 PLT 43. i 
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which were in existence even at the time 
when the suit was instituted. If objections 
regarding the correctness or the validity of 
a decree are raised by a person who was 
a party to the suit or by one who must 
be deemed to have been a party, these 
will be barred not by s. 47, Oivil P. C., 
but by some other provision of law which 
we need not pause to consider here. If, 
on the other hand, these are being raised 
by a third party and are of a nature 
which go to the root of the matter and at- 
tack the decree itself, they could not be 
gone into in execution proceedings for the 
simple reason that an execution Court can- 
not be asked to go behind the decree, Sec- 
tion 47, Civil P. C., provides that questions 
relating to execution, discharge and satis» 
faction of the decree shall be determined 
by the Oourt executing the decree and 
not by a separate suit. If persons who were 
no parties to the suit and who have been 
already found not to be represented by 
their father, desire to challenge the decree 
or the mortgage on the basis of which 
the decree was passed, they could not do 
so in execution proceedings. In fact the 
plaintiffs tried to raise these contentions, 
which they have now made in the present 
suit a3 soon as they were impleaded as 
legal representatives of their father. The 
Court which had passed the preliminary 
decree was prepared to go into these 
Bat on an 
appeal preferred by defendant No, 2 
(Appeal Suit No. 61 of 1924) the District 
Judge of Salem set aside the order and 
made the following remarks: 

“The mortgage money not having been paid within 
the time prescribed by the preliminary decres the 
appellant applied for a final decree; but his applica- 


tion was opposed not only by defendant No. 4i but 
also by the sons of the deceased defendant No. 2 who 


. had been brought on the record as his legal represen- 


tatives. The lower Court has observed that defen- 
dants Nos, 4 to 6,4. e., the legal representatives of 
defendant No. 2 attacked the hypothecation bond and 
the preliminary decree in toto but that at the hearing 
of the application the main contention of these de- 
fendants was that out of the seven items of the pro- 
perty covered by the hypothecation bond and the 
prelimary decree, Nos. 1, 2, 3 and 4 were service inam 
lands and consequently inalienable. It is perfectly 
obvious that these defendants were not entitled to 
attack the hypothecation bond or the preliminary 
decree and the contention which the lower Court did 
permit them to put forward amounted: substantially 
to a claim that they hada title independent of that 
of the mortgagors. Such & contention would certainly 
have been outside the scope of a mortgage suit at 
any stage. In dealing with an application under 
O. XXXIV, r. 5, the only question which the Oourt 
has to consider is whether the mortgage money has 
been paid. if it has not, the Oourt is bound to 


' give the applicant a final decree in terms of - the 
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preliminary deoree already passed. What the Court 
orders to be sold isthe right, title and interest of 
the mortgagorsa in the hypctheoated property; and 
it is not the business of the Courtin a mortgage 
suit to inquire into the nature of ths right, title 
and interest at the instance of any claimants or 
for the benefit of possible purchasers. In modifi- 
cation therefore of the final decrees passed by the 


. lower Court I direct that the appellant be given a 


final decree in the terms of the preliminary decres 
passed by the lower Court.” 

In view of what was contended on behalf 
of defendant No. 2 in the above appeal, he 
should be held to be precluded from taking 
this objection in this Court. But even if we 
do not rest our decision on this ground, we 
must hold that the grounds raised by the 
plaintiffs in the suit do not fall within the 
ambit of s. 47, Civil P.O., and could not 
have been inquired into by the executing 
Court. As for tae Patna decision in Shaik 
Karoo v. Rameshwar Rao (17) it is true 
that it does take the view that a separate 
suit for the determination of the liability 
of the sons for the debt covered by the 
decree passed against their father would be 
barred by s. 47, OivilP. O. Bat this deci- 
sion was based on the construction placed 
on 8. 53, Civil P. O., which has been con- 
sidered by us tosome extent in an earlier 
portion of this judgment, and is based on 
the assumption that the sons had no inde- 
pendent rights in the property and were 
represented by their father in the suit. 
There appears to be no warrant for holding 
that a processual amendment in the Oivil 
P. O., was meant to deprive the Hindu 
sons of theirrightsin the property or to 
increase the representative capacity of the 
father to an extent not authorized by Hindu 


aw. 

When the sons attack the decree on the 
ground that the debt did not exist or that 
it was immoral they are attacking the vali- 
dity of the decree so far as they are cons 
cerned and the liability of the ancestral 
property to be sold in execution, Both these 
questions are interdependent and one cannot 
be decided without the other. If the debt 
did exist and was of a nature which could 
have been incurred by the father so as to 
make it a pious duty of the sons to dis- 
charge, the ancestral property would be 
liable to be sold and not otherwise. As 
stated above, a person cannot be permitted 
to attack the validity of the decree in exe- 
cution proceedings—except in cases waere 
it has been passed against a dead person 
and is an absolute nullity. If the execution 
Gourt cannot be asked to go behind and 
question the validity of the decree the quese 
tion -of the liability of the property which 
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is mixed up with the first question ' cannot. 
also ‘be decided in execution. It was not 
possible for the plaintiffs to make an applis 
cation under O. XXI, r. 58 firstly because it 
was a mortgage decree and secondly. because 
they were impugning the mortgage effected 
by their father and the validity of the 
decree passed on the basis of that. morts 
gage, 

We must, therefore, although with great 
deference, disagree with the view expressed 
in the Patna decision. There are cases 
which have taken a contrary view and there 
is no reason why we should not follow 
them when they correspond with ovr own 
view: see T, Sundarappa v. B. Sreeramulu 
(18) and Ala Singh v. Wasawa, 15 Ind. 
Cas; 25 (19), 

The last question which has:to be decide 
ed here is one of limitation.. It has been 
contended thatithe suit. was. barred under 
Art. 12, Lim, Act, This Article would apply 
only if the saleis held to be binding on 
the plaintiffs. If the plaintiffs’ interest is, 
on the other band, found not to have been 
sold or the sale is held to be void against 
them, this Article cannot be permitted to 
stand in their way and they will be entitled 
to the relief claimed by them. The plain- 
tiffs, as stated before, were no parties to 
the suit and were impleaded as Appanna’s 
legal representatives after the preliminary 
decree had been passed. Were they re- 
presented then by Appanna during his life- 
time? If they were so, they would not be 
able to get the relief unless the sale is first 
set aside. We have already observed that 
there is nothing to show on the record that 
the suit was brought against Appanna as a 
manager -or karta ofthe family. Nor was 
the .debt alleged by defendant No. 2in his 
_plaint to be binding on the joint family. 
The .consideration for which the mortgage 
was executed by Appanna has not been 
found to be binding even on him—although 
in view of the decree passed against him, 
it is no longer open. to the plaintiffs as his 
' legal representatives to question the decree. 
But this does not mean that the decree. has 
to be held binding on the plaintiffs as well 
in their individual character. Is the sale 
then. to be held binding on them in their 
personal capacity? We.are not of that opi» 
nion, When they were not represented by 
. their father in the suit and the objections 
raised by them to the validity of the morte 
gage could not be and were not entertained 


(18) 30 M 402;17 ML J 288. 


-- (49) 15 Ind. Cas, 25; 14 P R 1913: 998 PL R1912: 
175 PW R 1912, i 
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by the Court, the decree and the sale could. 
not be held to be binding on them, in the- 
capacity in which the suit has been now. 
brought. The sale being thus void, it was. 
unnecessary for them to-sue for setting It 
aside. Moreover, their cause of action arose- 


“on their dispossession of the property in. 


1929, Had they not been dispdesessed, it. 
would not have been really necessary for. 
them to institute the present suit, The sale. 
did not really affect their title and it could 
have been safely ignored by them. 

It might be stated here that the sale of. 
service tenure lands was a nullity and tbe 
plaintiffs were fully justified in not taking. 
any notice of it. Learned Counsel for the. 
respondent however relies on two cases, 
one of Patna and the other of this Court 
and contends that in-similar circumstances, 
Art. 12, Lim. Act was beld to bea bar, 
The first. case on which reliance has been, 
placed is reported in Bhola Jha v. Lalakalt. 
Prasad (20). The facts of that case were 
that some properties belongirg toa joint, 
Hindu family were mortgaged by the father- 
who was the karta of that family. The 
mortgagees sued thefather on the basis 
of their mortgage, obtained a decree, 
brought the properties tosale and purchased 
them themselves, The sons then instituted. 
a suit. for the recovery of possession ‘of 
these properties and asked for a decree 
for redemption in the alternative. The trial 
Court held the plaintifis—and this is 
important—to be bound to pay the debts. 
contracted by their father but granted 
them a decree for redemption. When the 
case Came up before the High Court, it was 
urged that since the plaintiffs were held: 
bound by the mortgages and the decree, 
the sale of the properties had got to be set: 
aside before they were allowed to redeem. 
The learned Judges accepted their conten». 
tion and held. that ifa suit for redemp». 
tion was held to be maintainable, the sale 
would have to be set aside before the plains: 
tifs were allowed to redeem. The decree: 
for redemption was considered to be ine. 
consistent with the sale already held and! 
rightly soif we may say that with respect. 
The suit was therefore dismissed as being. 
barred by Art. 12, Lim. Act. If the plain- 
tiffs in the present suit were held bound-by 
the mortgage effected by their father or if 
the decree was held to be binding on them, 
in their.individual character, they could not: 
have been held entitled to maintain this 
action and their suit would have been also, 


pOL P LJ 180; $4 Ind. Cas, 288; IR: 1917Pat 
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barred by limitation, But fortunately for 
them they have not been held to be so 
bound or represented by their father in the 
suit and the decision has therefore no appli- 
cation to the facts of this case. 

The next case on which reliance was 
placed was decided by a Division Bench of 
this Oourt and is reported in Narayana 
Naicken v, Venkatasami Naicken (21). In 
that case it was held that the sale in a 
decree against a father would not be void 
a8 against the sons but only voidable at 
their option. The question whether the debt 
incurred by the father was of such a nature 
as to be binding on his sons was not gone 
into. It was more or less assumed that the 
sale of property in pursuance of a decree 
passed against a Hindu father would neces- 
sarily involve the sale of the son’s rights 
as well. As the matter has already been 
discussed by us inthis judgment itis un» 
necessary to examine this propssition 
again. The matter in our view would have 
to depend on the finding whether a debt 
was contracted by the father as the mana- 
ger of the joint Hindu family so as to be 
binding on the sons which it would be their 
legal or pious obligation to repay. If on the 
other hand the debt is found not to have 
been due or to have been incurred for pur- 
. poses which were immoral] or illegal, a 
decree obtained in respect of such a transace 
tion would not bind the sons and the sale 
held in execution could not be held to be 
binding on them so as to necessitate a 
prayer for setting it aside particularly when 
the property was purchased by either the 
decree-holder himself or even by a stranger 
having knowledge of the circumstances in 
which the debt was contracted, We are 
with great deference unable to agree with 
this decision and must hold thatthe suit 
was not barred by Art. 12, Lim, Act. 


The appeal must be for the above reasons 
accepted and is hereby allowed. The decree 
- of the lower Court is set aside and the suit 
instituted by the plaintiffs decreed to the 
extent of the property comprised in the ‘A’ 
Schedule which they take along with defen- 
dant No. 1 and to the extent of 3/8th share 
in the property covered by the ‘B’ Schedule 
with mesne profits at the rate found by the 
lower Court. The plaintiffs will get their 
costs here and’ in the Court below from the 
contesting respondents. The court-fee pay- 
able on the plaint as well as onthe memo- 
- of appeal should be paid to the Govt, by 


(21) 51 M L.J 845; 98 Ind. Cas. 31; A IR 1926 Mad. 
190; (19236) M W N 767; 24 L W 475, 
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respondent No. 5 out of the estate in his 
hands left by defendant No. 2 deceased. 


N.*D, Appeal allowed. 


PATNA HIGH COURT 
Government Appeal No. 4 of 1939 (Outtack) 
March 12, 1940 
Harries, O J. ann Varma, J, 

Tae ADVOCATE-GENERAL, ORISSA 
—APPELLANT 
versus 
BHIKHARI CHARAN MAHANTY 


AND ANCTHER~~RESPONDENTS 

Penal Code (Act XLV of 1860), ss. 37 9, 23 and 24— 
Bona fide claim—Servant believing Property to be his 
master 8 taking it away—Offence, if theft — Criminal 
trial—Criminal Courts — Complicated questions relat- 
ing to rights to property, power to decide, 

The Oriminal Court should not convict of theft any 
person who asserts a claim of right unless it is in a 
i 
tence. fp. 829, col. 2.] iowa ced 

A person cannot be said to act dishon i 
with an intention of causing worngful R rd 
self or his master or wrongful loss to another when 
he takes movable property which he believes to 
belong tohimself or his master. In short, if the per- 
son taking any movable property does it under a 
bona fide claim of right, then he canrot be found 
guilty of the offence of theft unless the Claim isa 
ee ih O 5 zee 7 Fi (5), 36 Ind. Cas, 136 
(7), nd, Uas. 4/03(8) and 1:9 Ind. 346 
relied on. (p. 828, col. 2.] Aaa 

„A servant may well be in a stronger position than 
his master, because a servant might, in certain 
circumstances, honestly believe that his master was 
the owner of certain property, whereas the master 
might well know that he was not. A servant should 
not be held guilty of the offence of theft when what he 
did was at his master’s bidding, unless it should 
have been shown that he participated in his master's 
knowledge ofthe dishonest nature of the acts, Hari 
Bhuimali v. Emperor (6), relied on. [p. 829, col. 2.) 

A Criminal Court is not an appropriate tribunal to 
decide complicated questions relating to rights of 
property such as game birds between landlord and 

enant, 


Govt. A. from a decision of the District 
Magistrate of Balasore, dated June 5, 1939, 


The Public Prosecutor, for Orissa, for the 
Appellant. 

Messrs. P, C. Manuk and G. C. Dis, for 
the Respondents. l 


Harries, C. J.—This is an appeal 
Advocate-General of Oriecsa aa eee ie 
the Prov. Govt. from an order of the 
learned District Magistrate of Balagore ac- 
suiting the respondents upon a charge of 
theit. 

The respondent Purna Ohandra Singh 
was charged under s. 379, I. P. O., while the 
respondent Bhikari Charan Mahanti wag 
charged under s. 379, read with s. 114, L P, G., 
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for abetting the commission of the offence of 
theft by Purna Chandra Singh. Both the 
respondents pleaded not guilty; but a learn- 
ed Magistrate of the second class found 
them guilty of the offence with which they 
were charged and convicted and sentenced 
each of them to pay a fine of Rs. 25 and 
in default of payment to undergo rigorous 
imprisonment for a period of one month. 
The respondents appealed to the Oourt of 
the learned District Magistrate, Balasore, 
where they were found not guilty and acquits 
ted. At the conclusion of his judgment 
the learned District Magistrate made the 
following observation : 

“Butin view of the importance to the adminis- 
tration of the District that the doubts regarding 
the law relating to ferw nature should be made 
clear in the case of a conflict betweena landlord 
and his tenant, this is, in my opinion, a fit case to 
go before the Hon'ble High Court for an authorita- 
tive ruling on the subject.” 

- Presumably acting on this observation, the 
. Prov. Govt, have preferred this appeal from 
the order of acquittal 

 The-facts of the case can be shortly stated 
as follows :— 
- The respondent Bhikari Charan Mahanti 
is a Circle Officer-in the Kanika Raj, where- 
as the respondent Purna Ohandra Mahanti 
isa Forest Jamadar inthe Raj. The com- 
plainant is a tenant within the Kanika 
estate and is a member of the Orissa Legis- 
lative Assembly. The sabject-matter of the 
alleged theft is a dead bird worth about one 
rupee. 

On December 3, 1938, a tenant of the Raj, 
one Mayadhar Naik (P, W, No, 2) together 
with Apurna Munjet (P. W. No, 3) went 
toa paddy plot No. 9din village Garkola and 
there Apurna Munjet shot two gadargadira 
birds which were eating the paddy, They 
were accompanied by a servant Uhintamani 
Barik (P. W. No. 6) and the latter was 
ordered to take back the birds to Mayadhar 
Naik’s house and to hand them over to 
the complainant Ohakradhar Behera (P, W, 
No, 1) who was staying with Mayadhar, 
Ohintamani Naik took the birdsto Chakra- 
dhar, and the latter ordered him to take 
one of the birds to Chakradhar’s home 
which was in a Village called Haldia, some 
distance away. Ohintamani took the bird, 
and on his way he passed the Panchutikri 
Kachabri of the Kanika Raj. Tnere he 
was stopped by the respondent Charan 
Mahanti and asked who had shot the bird. 
Onintamani. Barik ssid that Aparna Babu 
had shot the bird and that he was taking 
it to the house of Chakraihar Babu. The 
"raspondenis -claimed that Apurna had no 
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right to shoot the bird and that the dead 
bird belonged to the estate. It is said that 
Apurna refused to give up the bird, wheres 
upon Purna Chandra Singh upon the orders 
of Bhikari Charan Mahanti snatched the 
bird from Chintamani Barik and tosk it 
away. Chintamani Barik returned to Mayas 
dhar’s house and there reported the matter 
tothe complainant Chakradhar Behera. 

On their return from plot No. 8, Maya- 
dhar and Apurna passed the Raj Kachahri 
and Apurna was stopped and questioned, 
Bhikari Charan Mahanti asked him if he 
had killed the bird and Apurna replied that 
he had killed two. He was taken to task 
and told that be had no right to shoot any 
birds without the permission ofthe Raj. 
His name, address and gun number were 
taken, and he was asked to submit a writ- 
ten apology. Apurna Manjet refused and 
said thathe had allalong been shooting 
in the Kanika Raj without permission grant- 
ed bythe Raj authorities. 

‘It appears that on the day in question 
the Sub-Divisional Officer of Bhadrak was 
camping outside the village of Panchue 
tikri, and Ohakradhar Behera immediately 
went to him and made a complaint. He 
filed a written complaint supported by a 
solemn affirmation whichis printed at pp. 1 
and 2 of the paper-book. He sets out the 
facts of the case and in the solemn affirma- 
tion he says that the respondent told Ohinta- 
mani Barik that the birds were killed witt- 
out permission and that he would not be 
allowed to take away the birds. There- 
upon Purna Orandra Singh snatched away 
the bird under the crders of the Circle 
Officer Bhikari Charan Mahanti. It is quite 
clear from this petiticn and solemn affir- 
mation that the two respondents claimed 
that as the bird had been shot without 
permission granted by the estate authori- 
ties no one had aright toit and that it would 
have to be given up to the estate. > 

Shortly after Oharkradhar Bebera had 
made this complaint, the respondent Purna 
Chandra Singa appeared before the Sube 
Divisional Officer with the dead bird and 
reported thatthe bird was shot without 
authority. The Sub- Divisional Omcer directe 
ed Purna Ohandra Singh to file a complaint, 
and this was done in due course. ~ 

In’ that complaint, which is -printed at 
pp 72 and 73 of ‘the paper-boox, it is 
alleged that the two gadargadira birds 
were shot on the abadi khasra land of 
the estate bearing plot No 43. It 
is alleged that Apurna and Mayadhar 
entered the land killed the birds “without | 
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permission and after having killed them 
misappropriated the same. The complainant 


states that he protested and that Ohintae - 


mani Barik took over one of thé birds when 
told todo so.: Itis prayed that proceedings 
might be taken against Chakradhar Behera. 
Apurna Munjet, Chintamani Barik and 
Parikbit Naik for shooting and taking 
away the birds without the permission of 
the Raj. 


The case against the respondents was, 
heard by a Magistrate of the Second. Class, 


. He held that the birds were shot on plot 
No. 98 of village Garkola and not on'the 
anabadi plot No. 43 of village Panchkutti 
as alleged by the defence. He further 
held that there was no custom in the Raj 
forbidding tenants to shoot birds or beasis 
on their holdings, and he accordingly held 
that the birds, when they were shot, bee 
longed to the tenant. He further held 
that the bird had. been forcibly snach- 
ed away from Chintamani Barik, and as 
the respondents had no right whatsoever 
to it he convicted them of theft and abete 
ment of theft aod fined each of them Rs. 25. 

The learned District Magistrate on appeal 
was satisied that the birds were shot on 
plot No, 98 of village Garkola and not on 
anabadi land of the Raj. The learned 
Magistrate, did not consider whether any 
custom existed in the Raj relating to the 
right to take game or wild birds, He, 
however, was of opinion that all wild 
birds on the Raj belonged to the proprietor, 
and that being so the respondents who were 
. the servants of the Raja Bahadur, could not 
be guilty of theft in taking the Raja's own 
property. He accordingly set aside the 
convictions and acquitted both the respond- 
ents, 

On behalf of the Prov. Govt, it has been 
contended that the decision of the learned 
District Magistrate is clearly erroneous. It 
is contended that the right totake and kill 
all game and wild animals belongs to the 
tenant and not tothe landlord unless such 
right to take and kill game‘stc., has been 
reserved expressly or by implication or une 
less by custom the proprietor and not the 
tenant is entitled to get the game and 
wild animals. It isadmitted in this case 
that Mayadhari Naik (P. W, No, 2) was an 
occupancy tenant of the Raja Bahadur, and 
there is no suggestion in the case that at 
the creation of the tenancy the landlord 
reserved to himself the sole right of killing 
game, wild animals and birds. It is con- 
tended -that the-right to kill- game, wild 
animals and birds is an incident to possese 
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sion of property and that, apart from the 
circumstances which I have indicated, such 
right is given to the tenant upon the 
creation of a tenancy. Mayadhar Naik, 
though an occupancy tenant of plot No. 98 
of village Garkola, was not in possession 
of this plot when these birds were shot. 
Mayadhar Naik inevidence stated that at 
that time the entire plot was cultivated 
by Sridhar Mahanti of Khidarpur and 
Bhramarbar Padhari of Daulatpur on the 
sanja system. In short the plot had been 
let to the cultivators on payment of a 
fixed quantity of paddy. It would appear, 
therefore, that Mayadhar Naik was not the 
tenant in actual possession of the plot. 
There is no suggestion, however, that on the 
day in question he was oa the plot without 
the consent of his sub-tenants though 
there is no evidence of such consent. How- 
ever, in my viewit is not necessary in this 
case to consider the precise pusition of 
Mayadhar Naik with regard to thie plot. 
Mr. G. P. Das, the Public Prosecutor for 
Orissa, who has argued the case with great 
force on behalf of the Prov. Govt. has ree 
lied upon a number of authorities to 
establish the proposition that the right to 
take game belongs tothe tenant and not 
to the landlord. He has pointed out that 
at common law in England the tenant is 
entitled totake and kill all wild animals 
on the land unless such right is reserved 
expressly or by implication by the land- 
lord, He has contended that the English 
Common Law is correctly stated in Woods 
fall's Landlord and Tenant, Twenty-third 
Edition, at p. 904. There it is stated :— 
“At common law the right to take and kill game 
(in which, asin all animals fere nature, there is no 
roperty) belongstothe tenant, and to the landlord, 
by virtue of the tenant's property in the land. It 
is and has long been very common, however, for the 
landlord to reserve the right to the game in the 
contract of tenancy, and the Game Act, 1831, which 
did away with the numerous restrictions and quali- 
fications whereby a tenant was almost invariably 
prevented, even in a case where the game did not 
happen to be reserved to the landlord, from enjoy- 


ing his right to it, has specially protected such re- 
servation.” 


According to Mr. Das, such a rule is 
more appropriate to Indian conditions than 
English conditions because an occupancy 
tenant has a far greater interest in the 
land than a mere agricultural tenant in 
England whois in most cases a tenant from 
year to year, whose tenancy can be ter 
minated by a years notice to quit. In 
India the occupancy tenant cannot be 
ejected by a mere notice to quit. He has a 
right in the land which is heritable and 
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now transferable as long’ as he continues 
to’ pay his rent. and use the land for the 
purpose for which the tenancy was created, 
and after his death his descendants cannot 
be ejected therefrom. If the Law of 
England gives a tenant from year to year 
a right to take and kill game and wild 
animals, a fortiori the Indian tenant should 
have such a right. l 

It has been urged that the right of the 
tenant to take and kill game has been 
reccgnized by the Indian Oourts, and 
reliance has been placed on a number of 
cases, namely, Mahanth Unni Moyi v. Mala» 
bar Kandepunni Nair (1), Raja Kishore 
Chandra Mardaraj v. Radha Gobind Das, 
49 Ind. Oas. 198 (2:, Emperor v. Artu 
Rautra (3), and Messrs. Henry Hill & Co. v. 
Sheoraj Rai (4. Itisto be observed that 
only the last case cited deals with the 
respective rights of landlord and tenant, 
and the case of Messrs. Henry Hill & Co. 
v. Sheoraj Rai (4), deals not with 
game and wild animals and birds but with 
the right to take fish. l l 

In my view it is not necessary in this 
case to express any opinion as to the rights 
of either landlord and tenant to game, 
because this case can be disposed of upon 
other grounds. In any event a Oriminal 
Gourt is not an appropriate tribuoal to 
decide diffienlt and complicated questions 
relating to rights of property. It appears 
to me upon the plain facts of this case 
that the respondents cannot be convicted 
of the offence of theft. 


In the solemn affirmation made by the 
complainant Chakradhar Behera (P. W. 
No. 1), it is clearly stated that the respon- 
denis took the bird from Chintamani Barik, 
because they claimed that the bird be- 
longed to the Raj as it had been shot 
without authority. It is also clear from the 
evidence of Apurna Munjet (P. W. No. 3) 
and Chintamani Barik (P. W. No, 6) that 
the respondents as officers of the Raj 
claimed the bird as belonging to the Raj 
because it had been shot without authority, 
If the two respondents took the bird 
believing that it belonged to the Raj as 
it had been shot without authority, then 
they could not be guilty of the offence of 
. theft. 


(1) 4 M 268. 

(2) 49, Ind. Cas. 198; A I R 1919 Pat. 400; (1918) Pat, 
232; A I R 1919 Pat. 400, 

(3) 3 Pat. 549; 81 Ind, Oas. 82; 25 Or, L J 594; AT 
R 1924 Pat. 564, 
. 4) 3 P L.T 53; 64 Ind. Oas. 546; A I R 1922 
Pat, 9. 
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“Theft” is-defined in.s. 378, I, P. C., and. 
the definition is in these terms :— 

“Whoever, intending to take dishonestly any. . 
movable property out of the possession of any person 
without that person’s consent, moves that property in 
order to such taking; is ssid to commit theft,” 

It is to be observed that the essential - 
ingredient of theft is an intention to take 
dishonestly. Without such intention the:take: 
ing of movable property does not amount to 
theft. The word ‘dishonesily” is defined 
in s. 24, I. P. O, in these terms :— 

“Whoever does anything with the intention of 
causing wrongful gain to one person, or wrongful: 
loss to another person, is said to do that thing `’ 
‘“‘dishoneatly."’ 


“Wrongful gain" and ‘wrongful loss’ 
are defined in s. 23, I. P. O. “Wrongful 
gain“ is gain by unlawful means of pro- 
perly to which the person gaining is not 
legally entitled.” “Wrongful loss” is the 
loss by unlawful means of property to which _ 
the person losing itis legally entitled.” 

In my view. a person Cannot be said to 
act dishonesly, that is with an intention of 
causing wrongful gain to himself or his 
master or wrongful loss to an’ ther, when 
he takes movable property which he be- 
lieves to belong to himselfor his master. 
In short, if the person taking any 
movable property does it under a bona 
fide claim of right, then he cannot be. 
found guilty of the offence of theft. 

The defence of bona fide claim of right 
has been recognized by al} Oourts in 
India, and Mr. Manuk who has argued the 
case with great ability and fairness on 
behalf of the respondents has cited a large. 
number of cases. 

In Dhirendra Mohan Gossain v. Empzror 
(5),a Bench of the Oaleutta High Oourt 
(Jenkins, O. J. and Woodroffe, J.) held chat 
if an accused asserts a claim to a thing 
alleged to have been stolen by him, he 
should not be convicted unless the Oourt: 
is ina position to say that the claim isa 
mere pretense. At p. 409* Jenkins, O. J. 
observed :— 

“Tn this case it is clear that the petitioners who have 


convicted assert a claim, and one who asserts a claim- . 


should not be convicted of theft, unless the Oourt is in 
& position to say that the claim is a mere pratence, 
This is the law as laid down in Hari Bhuimali v, 
Emperor (6). Here it is impossible to say that the 
claim isa mere pretence. Indeed, the lower Appel- 
late Court contemplates that there; must be a civil 
suit about the tank which has given rise to the pre- 
sent criminal proceedings. i 

he result is that the rule must be made absolute, 
and the conviction and sentence set agide.” 


(5) 14 0O W N 408; 5 Ind. Oas. 794,11 0r. L J 
4 


(6-)9O W N 974. 
*Page of 140, W.N—[{Ed.} 
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A similar view was taken by Mookerjee 
and Sheepshanks, JJ. in Arfan Ali v. 
Emperor (7). It was held in that case 
that the removal of property in the ase 
sertion of a bona fide claim of right, 
though unfounded in law and fact, does 
not constitute theft. But a mere colour- 
able pretence to obtain or keep posses- 
Bion of property does not avail as a 
defence. Whether the claim is bona fide or 


not must be determined upon all 
the circumstances of the case, and 
a Court ought not to convict unless 


it holds that the claim isa mere pretence. 
In this case the learned Judges cited and 
followed a statement of Sir Matthew Hale 
in his Pleas of the Crown (Vol, I pp. 508 
and 509) : 

“It is the mind that makes the taking of another's 
goods to be a felony or a bare trespass only, but 
because the intention and mind are secret, the 
intention must be judged by the circumstances of 
the fact, and though these circumstances are various 
and may sometimes deceive, yet regularly and 
ordinarily these circumstances following direct in 
this case. If, A, thinking he hath a title to the 
horse of B. seiseth it as his own, or supposing that 
B holds of him, distrains the horse of B without 
cause, this regularly makes it no felony, but a 
trespass, because there is a pretence of title, but 
yet this may be buta trick to colour a felony, and 
the ordinary discovery of a felonious intent is, if 
the party doth it secretly, or being charged with the 
goods denies it.” , ; 

The learned Judges also cited with 
approval Sir Edward Hyde East’s state- 
ment of the law in his Pleas of the Crown 
Vol. Il, p. 659) ; 

“In any case, if there be any fair pretence of 
property or right in the prisoner, or if it be 

rought into doubt at all, the Oourt will direct an 
acquittal; for it is not fit that such disputes should 
be settled ina manner to bring men's lives into 
jeopardy.” 

This view of the law was followed in this 
Court by Atkinson, J.in Sadasiv Singh vV. 
Emperor 39 Ind. Oas. 475 (8). In that case 
the learned Judge Jaid down that 

“aman who honestly believes that he is taking 
away property from his own land cannot and ought 
not to be convicted of theft,” 

The learned Judge went further and held 
that“if a claim of title to property is honestly 
made and is not merely colourable, then 
the jurisdiction of the Criminal Court is 
ousted.” It was perhaps unnecessary to 
deal with the question as to whether the 
jurisdiction of tne Oourt is ousted when 
a bona fide claim of right is made. It 
appears to me sufficient to say that if 
such a claim is honestly made, then no 


(7) 44 O 66; 36 Ind. Cas. 136; 20 O W N 1270; 17 
Or. Lid 456;:A I R 1917 Oal, 648, 
E 38 Ind. Oas. 475;1 P L W 155; (1918) Pat..47; 
18 Ür, L J 07; A I R1917 Pat. 40, 
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conviction . for theft can possibly be 
made...” 

In a later case of this Oourt, Ram 
Brich Lal v. Emperor (9), Dhavle, J., also 
gave effect to the defence of a bona fide 
claim of right. 

In the present case the supposed owner, 
namely the Raja Bahadur of Kanika, did 
not himself claim the bird and the claim 
was made by his servants acting on his 
behalf. A servant may well be in a 
stronger position than his master, because 
a servant might, in certain circumstances, 
honestly, believe that his master was the 
owner of certain property, whereas the mase 
ter might well know that he was not. The 
position of a servant was considered by 
a Full Bench of the Calcutta High Court 
in the case of Hari Bhuimali v Emperor 
(6). In that case it was held that the 
Oriminal Court should not convict of theft 
any person who asserts a claim of right 
unless it is in a position to say that that 
claim is a mere pretence, It was further 
held that a servant should not be held 
guilty of the offence of theft when what 
he did was at his master's bidding, unless. 
it should hava been shown that he par- 
ticipated. in his master’s knowledge of the 
dishonest nature of the acts. There must: 
be some evidence before the Court from 
which’ such knowledge on the part of the 
servant can be inferred. 

It appears to me that these cases clearly. 
establish that if the present respondents 
honestly believed that the bird belonged 
to the Raj they cannot be convicted of 
theft. As I have stated earlier, the wit- 
nesses for the prosecution make it clear 
that the bird was taken from Ohintamani 
Barik because the respondents claimed 
that it belonged to the Raj as it had 
been shot without authority. That is even 
admitted in the solemn affirmation fled with 
the petition. 

It.is clear that the Kanika Raj has 
over along period of time claimed the 
sole right to kill and take wild animals 
on Raj lands. The Raj has claimed the 
right to forbid the killing and taking of 
such animals without permission and hag 
from time to time made known its views, 
As far back as the year 190/ a notice 
(Ex..0) was published in a local paper 
called “The Star,” This notice is printed 
at p. 32 of the paper-book and was actually 
issued on February 1, 1907. The notice ig 

(9) 16 P L 1.645; 159 Ind. Oas, 346; A IR 1935 


Pat. 472; (1935) Or. Oas, 1174;2 BR 77; 8R P2732; 
37 Or, L J Y1 (1). 


830 


in these terms :— e oe 
“The public are hereby informed that shooting 


* 
78 
` 


without permission, within the limits of Killah . 


Kanika is strictly prohibited. The jungle in lands 
named ‘Kalibhanja Dian’ and 'Baguli Dian’ are 
reserved and persons entering them, without per- 
mission, on any account, will be dealt with as 
trespassers. , i ‘ 
Any gentleman wishing to visit the estate for 
sporting purposes should apply for permission to 
the Manager at Ganja, the-quarters of the 
estate.” i 
It is not denied that such a notice was 
issued, but it is contended that the notice 
applies only to strangers. There can be 
no doubt, however that the person who 
issued the notice must have been under 
the impression that all game belonged to 


the Raj The public were informed that 
shooting without permission within 
the limits of the Raj was strictly 


prohibited, that is shooting on either land 
in the Raja's possession orin the posses- 
sion of.tenants. The wording of the notice 
is wide enough to cover all types of lard 
in the Raj. Shooting on all such land is 
forbidden, and even if the notice was in- 
tended to apply to strangers it is clear 
that the Raj claimed the right to the 
shooting on land in the occupation of 
tenants. If the tenants were entitled to 
grant permission, then obviously the Raj 
could not insist on its right to give per- 
mission, The form of the notice suggests 
clearly in my view that even as early as 
1907 the Raja of Kanika claimed the sole 
right to take and kill game within the 
Raj. 

A the trial Court a large number of 
documents were adduced in evidence on 
behalf of the respondents witb a view to 
showing that the Raj insisted that no one 
was entitled ‘to shect within the confines 
of the Raj without express permission. 
The rules of the Forest Department of the 
Raj were put in evidence and also a num- 
ber of applications for licenses and the 
licenses granted. It was urged in the 
Court below that these documents showed 
that by custom the Raja Bahadur had the 
sole right to take game, Mr. Manuk has 
not daeked us to hold that the documents 
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established any custom, but he has asked- 


us io hold that these dccuments show that 
for a long period of time the Raja Bahadur 
of Kanika has rightly or wrongly claimed 
to have the sole right to take and kill all 
game and wild animals within the Raj. 

In my judgment, the evidence adduced 


in this case undoubtedly shows that the- 


owner of the Kanika Raj has always 
: claimed the game. Such a claim may or 


‘ 
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may not be well founded, and I express 
no opinion whatsoever upon it. It is 
sufficient in this case for me to hold that 
sach a claim has been and is now being 
put forward. There is nothing whatsoever 
to suggest that such a claim is not bona 
fide. That being so, it is impossible to 
hold that the respondents who were Raj 
servante were claiming this bird dishonesly. 
As servants of the Raj, they knew that 
the Raj claimed all game shot without 
permission, and it appears to me that 
they took this bird believing that the 
Raj was entitled to it. They said so 
when they took the bird, and I have no 
reason whatsoever to doubt that their 
action was due to the undoubted claim 
of the Raj. 
It was contended that the defence pnt 
forward on behalf of the respondents 
clearly shows that they were not actuated 
by a bona fide claim of right when they 
took the bird. One of the defences was 
that the bird was not shot on Mayadhar'’s 
plot but on anabadi or uncultivated land 
of the Raj. Uncultivated land .of the 
Raj would, of course, be in the Raj's 
possession, and prima facie he would he 
entitled to shoot all wild animals upon 
it. It has been urged that the very fact 
that this defence was put up shows that’ 
the respondents were not acting honestly. 
It is true that both the Courts found that 
this defence was not established; but in 
my view the important point of time is 
the actual moment the bird was taken 
from Chintamani Barik. At that moment 
did the respondents believe that the bird 
really -belonged to the Raj? If they did,- 
then it must be held ‘that their claim. 
was a bona fide one. Nothing that occurred” 
afterwards can freally affect the matter.. 
In my judgment the evidence for the, 
prosecution establishes that these respone 
dents did nothing more than seize pro- 
perty which they honestly believed belong». 
ed to their master. That. being so, they: 
could not be convicted of theft. 
It appears that this point was never 
raised before the Courts below. Had such- 
a point been taken, there would in all 
probability have been no appeal. In my. 
judgment the respondents in this case: 
acted under the honest belief that the. 
bird belonged to the Raj and that concludes 
the matter. i 
. Again I wish to make it clear that I- 
express no opinion whatsoever upon: the 
question as to whether the Raj’s claim to: 
game wild birds and animals..-on- the: 
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land of occupancy or other tenants is or 
is not well founded in law. That is a 
matter which can only be determined in 
appropriate proceedings in another Oourt. 

For the reasons which I have given, I 
would dismiss this appeal. 


Varma, J.—I agree. 


- Mr. G. P. Das, the learned Public Pro 
3 secutor for Orissa, has tried to show that 
the acquittal was wrong by urging that 
neither the Raj nor its ‘servants could 
have any rights to the birds shot by 
Apurna Munjet (P. W. No. 3) on plot No. 98 
which was an occupancy holding of Mayas 
dhar Naik (P. W. No. 2). The Criminal 
Court is not the proper forum to establish 
the relative rights of a landlord and a 
tenant to game birds, and itis not neces- 
sary on the materials before us to go 
into that complicated question. In this 
case we have to see whether a case of 
theft has been made out. “Theft” as 
defined ir e. 378, I. P. 0O., is committed 
when property is removed dishonestly from 
the possession of another person, It is 
evident, therefore, that if the removal of 
the property is not dishonestly made, the 
charge of theft cannot sustain, 

In this case, whether the taking of the 
birds, worth about one rupee, was dishonest 
or not can be gathered from what the 
complainant himself stated on solemn 
affirmation. He stated that the accused 
asked Chintamani Barik from where he had 
Te;eived the birds, and 

“Chintamani Barik told them that he received 
the bird from me and that he was taking it to my 
house. On hearing this they said that the bird 
was killed without their permission from the 
estate and they should not allow him to take that 
bird. Under orders of the Oircle Officer, Purna 
Ohandra Singh snatched away the bird from Chin- 


tamani Barik and took it to their Kutcherry 
house.” 


It is clear from this statement that the 
accused asserted a right to the bird as 
servants of the Raj. A petition of com- 
plaint was also subsequently filed by the 
Forest Jamadar of the Raj on December 10, 
1938, against Chakradhar Behera (the com» 
Plainant in this case) M. Apurna and 
Chintamani Naik, and it was alleged in 
this petition that these persons tork the 
dead bird from land owned and held by 
the Raj and misappropriated the same 
and therefore they should be summoned 
and tried. It was further stated therein 
that the Sub-Divisional Officer had elready 
been informed of the incident on the date 
of the occurrence and the delay in filing 
' the petition -was due to the fact that 
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permission of: the Raj had to be obtain» 
ed beforehand. ‘Taking the two complaints 
together, it is.clear that the assertion of 
the right of the Raj to game birds is a 
fact supported by the statements of the 
complainant himself in this case. This 
assertion of right is a very old one, and 
in this case the accused asserted that 
right as servants of the Raj. In such 
circumstances they cannot be said to have 
removed the dead bird dishonestly unless 
it be held that the assertion wasa mere 


pretence. On the evidence to which refer- 
ence has been made in the judgment 
just now delivered, coupled with the 


statements of the complainant of this 
case and the Forest Jamadar of the Raj, 
I am of opinion -that the case falls within 
the principle laid down in Hari Bhuimali 
v. Emperor (6). The acquittal of the 
accused in this case cannot, therefore, be 
recalled, and I would dismiss the appeal. 

oD Appeal dismissed. 
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J UDGMENT-DEBTOXS—APPELLANTS 
versus 
Babu JUGAL KISHORE BAISYA— 
DECREE-HOLDER-—RESPONDBNT 

Limitation Act (IX of 1908), Arts. 192 (5), 183, 
ss, 19, 21—Plaint in suit tn Court passing decree, 
for declaration that property is liable to be attached 
in execution, whether application to take step-in-aid 
—Application for transfer of decree, if step-in-aid 
—Held that written atatement by mother on behalf of 
minor sons amounted to acknowledgment of decretal 
debt — Execution petition on personal decree held 
within time, ` 

A plaint ina suit filed in the Court passing the 
decree, for declaration that certain property is liable 
to be attached in execution of the plaintiffs decree 
against his judgment-debtor, is not an application 
to take some step-in-sid of execution within the 
meaning of Art. 182 (5), Lim. Act. Raghunanden 
Persad v. Bhugoo Lal (2), approved, 

An application for transfer of a decree to a 
mujfasil Oourt which has passed the same isa 
etep-in-aid of execution within the meaning of 
Art, 182 (5), Lim. Act, 132 Ind, Cas, 149 (4), 
relied on. , 

Held, on facts that the execution application upon 
the personal decree was within limitation as the 
written statement filled by the mother on behalf of 
her minor sons amounted toan acknowledgment of 
the decretal debt. oo 

A. from the original order of the Sub- 
Judge, First Court, Tippera, dated March 
30, 1937. " 
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pondent, 


R. C. Mitter, J.—This appealis on behalf 
of the judgment-debtor and the principal 
point raised is one of limitation. The facts 
bearing upon the said point are as fol- 
lows: One Kampta Persad, a person 
governed by the Mitakshara School of 
Hindu Law mortgaged 12 annas share of 
some properties situated at Unao in the 


“United Providees of Agra and Oudh to 


- Rs, 


sf ony 


the respondent on August 12, 1920, for 
60,000. He had at that time two 
sons of the names of Sheo Gobind and 
‘Tribhut Nath Sheo Gobind had separated 


..* from him. Two more sons were born later, 


Biswambar and Biseswar, the latter being 
a posthumous one. In 1923, the mortgagee 


_ ‘Hinetituted his suit in the O-urt of Subordi- 
`z. Mate Judge at Unao to enforce the mort- 
‘=: "gage. Tribhut Nath was then dead,.and 
= “e Biseswar was not then born. 


The defen- 


. dants were Kampta Persad and Biswambar, 


~-a minor, represented by his mother Gumti 
_. Debi as guardian ad litem. The preliminary 


decree was passed on April 12, 1924 and 
the final deceee on January 17, 1925. 


* The mortgaged properties were eventually 


sold for Rs. 59,354 leaving Re. 31,234 odd 
as unsatisfied. For this amount together 
with subsequent interest a decree under 
O. XXXIV, 1.6, Oivil P. C., was passed on 
November 21, 1925 (for Rs. 31,727 odd). This 
is:the decree which is now under execution. 
Before -obtaining this personal decree the 
decree-holder applied for and obtained 
on September 1%, 1925 an order for attache 
ment before judgment of some properties 
including the Tipperah properties which 
are the subject-matter of this‘appeal, ` Before 
however the attachment could be effected 
Kampta Persad .executed two deeds’ The 
first-was a deed executed on September 15, 
1925-by which he dedicated’ to an idol 
some of the Tipperah properties. “The 
second was a. lease tor 50 years which he 
executed. on October 26,1925 in favour. of 
‘his brother-in-law Uday -Bhan -by which 
he..reserved .to himself, it is said,"a small 
rent. . Later on, Kampta Persad died ‘on 
January 16,- 1926, -and shortly ` after 
*his death his third son Biseswar. was 


born. 

. In 1928 the . decree-holder instituted a 
suit in the Court of the Subordinate Judge 
at Unao, Suit No, 9 of 1926, for a declara- 
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tion that the aforesaid two-deeds, namely’ 
the deed of the endowment and the indene: 
ture of lease represented fictitious transac. 
tions, intended to defeat him and other; 


creditors of Kampta Persad.’ The- two 


surviving minor sons of ._Kampta Persad, 
namely Biswambar and Biseswar, repre 


sented by their mother Gumti -Debi as 


guardian and the adult and separated son. 
of Kampta Persad, named. Sheo Gobind; . 


were made defendants. In that suit Gumti 
Debi filed on February 22, 1928 a written: 
statement (Ex O-2) on behalf of her minor 
sons. ‘Lhis is a very important document. 
in the case. This suit terminated in a 
decree on September 21, 1923 passed 
against the minor sons of Kampta Persad. 
The said two deeds were declared invalid 
and the properties covered by them were 
declared to be liable to attachment of 
the respondent’s decree passed under 
O. XXXIV, r. 6. Sheo Gobind was dis- 
charged, as he disclaimed all interest in 
tte litigation. Later, on November 24, 
1924¥ the personal decree passed under 
O. XXXIV, r.5 was adjusted but nothing 
turns upon this adjustment. The mortgagee 
decreesholder reduced his claim subject 
to certain conditions. The first applica: 
tion was made by the decree-holder in the 
Unao Court on August 1, 1929. It was 
for transfer of the decree to tbe Court at 
Comilla. It is admitted by thé appellants 
Advocate that that application is to ‘be 
taken as a step-insaid of execution. An 
order was passed by the Unao Oourt for 
transfer of the décree to the Comilla Court, 


but nothing further was done by’ the,decree- 


holder, "He again applied for transfer of the 
decree on October 2/, 1933 within three 


‘years of the order passed on his“first appli» 


cation for transfer and obtained the neces: | 


sary orderon November 4, 1933. Nothing 
further was also done this tine, He again 


-applied for transfer in 1935 and after obe 


taining the order prayed for and the certi- 


‘ficate of non-satisfaction from the- Unao 
Court 
‘Oourt for execution on May 9, 1935, As 
: Biswambar had died in the meantime the 


he applied in the Comilla 


application for execution was filed against 


“Biseswar represented by his mother Gumti 
‘Debi as guardian who filed an objection 


under’ s. 47, ivil P. O. Many objections 


were raised to the execution but all were 


negatived by the Subordinate Judge by his 
order dated May 5, 1937. The appelilant’s 
Advocate has given up all the points, save 


two, Those two points are: (i) that the . 
:deoree. was incapable of execution as: sit 


1940 


was already barred when the first applica- 
‘tion by the decree-holder to take a steprin- 
aid of execution was made (August 1, 1929), 
that application being more than three 
years of the decree under execution; 71) that 
the Subordinate Judge ought to have 
kept the question as tothe validity of the 
deed of endowment open in these proceeds 
jings, The first point was overruled by 
the Subordinate Judge on two grounds, 
namely (a) that the plaint and decree 
passed -in suit Nc. 9 of 1923 saved the 
idecree-holder's application dated August 
1, 1929 (b) that the written - statement 
(Ex. C-2) filed by Gumti Debijon behalf 
of the minor judgment-debtor in Suit No. 9 
of 1923 which was within three years of 
the decree under execution amounted to an 
acknowledgment of liability within the 
‘meaning of 8,19, Lim. Act, and the first 
‘Bpplication of the decree-holder (dated 
August 1,.1929) being within three years 
Of that date was in time - 
__ Both these reasons given: by the léarned 
Subordingte Judge aré challenged as une 
gouad by Mr. Gupta, the’ learned Advocate 
for the appellant, It is admitted by him 
that if the application’ of the decreé-holder 
dated August 1, 1923 waa in time, the 
present application for execution cannot 
be thrown out as aot maintainable, for 
within three years of the order made on 
that application the decree-holder again took 
‘Steps in aid of execution. Mr. Gupta does 
not challenge before us the correctness of 
the‘decision of Mukherjee and Mitter, JJ, 
in Sreenath Chakravartti v, Priya Nath 
Bandopadhya (1), so far as it held that an 
application for transfer of-a decree to a 
muffasil Court which had passed the same 
is a Step-in-aid of execution within the 
meaning of Ari, i182 (5), Lim. Act. 
Mr. Gupta however submits. that Art. 182 
(9) speaks of an application to take some 
_step-in-aid of execution made to the proper 
Oourt, that isthe Court whose duty it is to 
execute the decree (Expln. Il to Art. 182), 
. He submits that the plaint’ filed in the Unao 
Qourt, cannot be regarded as an application 
within thé meaning of that Article; The 
contention of Mr, Gupta is supported ‘by 
‘the observation madé by a Division Benéa 
of this Oourt’ in Raghinandan Persad v. 
Bhugoo Lal (2), at p. 2/1: ‘That was a case 
decided under the Lim. Act of 1877, but so 
far as this question is‘ concerned there is 
(1) 58 O 832; 132 Ind: Cas: 149; A'I R° 1931 Oal. 312; 
62 OLS 569; 350 W N 77; Ind. Rul (1931) Oal 
(3) 17-0 268; m 
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no difference between Art. 179 (4) ot the 
former Act and Art. 182 (5) of the Act of 
1908 as finally amended, In other High 
Qourts however a wider meaning has been 
assigned to the word ‘‘application” used in 
Art. 182 (5). The word has been construed 
to mean “request to a Court” and that 
Court need not be the Oourt of execution. 
It would,in that sense, include a plaint in 
a suit for declaration that certain properties 
are liable to be attached in execution of 
the plaintiff's decree against his judgment- 
debtor, the defendant, an act or deed of the 
latter which had the effect of impending 
execution being challenged and sought to 
be nullified in the suit. We do not pro- 
pose to examine the cases in detail bearing 
upon this point, as we are basing our 
judgment’ on “another ground. We may 
however, say that we prefer to follow the 
view expressed in Raghunandan Persad v. 
Bhugoo Lal (2) as it gives the natural mean- 
ing to the word “application” and the other 
Courts have not given proper consideration 
to the phrase “proper Court” used in 
Art, 182 (5) and defined in Expla. II to 


‘Art. 182. 


Mr. Gupta's next argument is that 
Ex. O (2), the written statement filed by 
Gumti Debi on behalf of her minor son in 
Suit No. 9 of 1928, is not an acknowledg- 
ment of liability within the meaning of 
s. 19, Lim. Act. He subdivides his argu- 
ment into three parts. He says: (i) there 
was in itin fact no acknowledgment of an 
existing liability to the-respondent, (ti) 
even if there was an admission in it by 
Gunoiti Debi that the amount due to the 
respondent under the decree passed in his 
favour: under O, XXXIV, r. 6, such an 
admission cannot in law amount to an ate 
knowledgment of liability by the judgment- 
debtor Biseswar as (a) Gumti Debi being only 
guardian ad litem cannot bind him: by 
any statement’ which goes: beyond the 
scope of the suit in which she was his 
guardianad litem (b) even if Gumti Webi 
be’ regarded as «the natural guardian of 
Biseswar, she cannot bind her ward by 
her acknowledgment of liability, ualess- it 
can be-shown by the decree-holder that 
the said acknowledgment was made for the 
benefit of her ward. We cannot give 
elféct’ to any of these contentions of Mr. 
Gupta, The respondent in-his plaint of 
made the statement 
tliat he had obtained against Kamta Persad 
a decree for Rs, 31,72/-12-0 of November 
21, 1925, He further stated that Kamta 
Persad: had notice of the order for attach- 
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‘ment before judgment of the properties at 
' the time when he executed the deed of 
endowment and the indenture of lease 
and that he did execute them with the 
fraudulent object of depriving him and 
kis other creditors, and that the remain- 
ing properties. which Kamta Persad had 
were not sufficient to meet his claim under 
the said decree. He accordingly prayed 
for the declaration that those two deeds 
were null and void, Gumti Debi as guar- 
dian of Her minor sons Biswambar and 
Biseswar filed the written statemnt on 
February 22, 1928. In paras. 17 and 19 
she made the clear statement that the 
decree of the respondent was still unsatis- 
fied. The plea she took can be summariz- 
ed thus. True the respondent's decree 
was still unsatisfied but Kamta left con- 
siderable properties outside the deed of 
endowment and the lease which were more 
than sufficient to satisfy the respondent's 
decree and that (be thé. respondent) waa 
not Intentionally proceeding against those 
properties, There was iii the written state- 
ment not only an acknowledgment of lià- 
bility .by Gumti Debi but that her ‘state- 
ments regarding respondent's claim on his 
decree were relevant to the suit, being her 
defence to the charge of fraudulent aliena- 
ticn. by Kamta Persad made in the plaint. 
If she could have ‘substantiated the ‘fact 
that Kamta Persad left; properties outside 
the lease to his brother-in-law and the 
deed of endowment, which were sufficient 
-to satisfy the respondent's claim on his 
decree, these two transfers would probably 
have been saved from the respondent's 
attack. Grounds: Nos, (i) and (ii) (a) as 
urged by Mr. Gupta stated above are 
accordingly without substance and must be 
overruled. . : 

In support of his ground (ii) (b) Mr. Gupta 
submits that an acknowledgment of liabi- 
lity by a guardian to be effective against 
the minor must be by his lawful guar- 
dian and for his benefit, Lawful guardian 
mesns a person who in law represents 
' the minor. The phrase.dces not inctude 
. ade facto guardian, But the person need 

not be appointed- by the Uourt under the 
Guardians and Wards Act. If by the 
personal..law of tLe minor a person is indi- 
cated as his guardian then that person is 
his lawful guardian. Here as the father 
" was: dead the mother,.Gumti Debi, was 


_the lawful guardian of her minor sons at - 
foe time she filed the written statement . 
in Suit No. 9 of. 1928. She cannot’ be — 


` taken tọ have momentarily ceased to be 
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the legal guardian of her minor sons ‘b 
cause she was appointed their guardia 
ad litem The acknowledgment of lability 
made by her in paras, 17 and 19 of the 
said written; statement must be taken to 
have been made by her as lawful guardian 
_of her minor sons. The period of limits- 
tion for execution against them accordingly 
started from the date of the ‘written 
statement, namely February 22, 1928, and 
the application of the decree-holder ‘to 
the Unao Oourt dated August 1, 1929 was 
accordingly ‘in time, This is the plain 
effect of 5, 19 read with para, 1 of s. 21, Lim. 


Act of 1908. ; 

In support of his contention that 
the acknowledgment of lability -by à 
lawful guardian to have effect against a 
minor must be for his benefit, Mr. Gupta 
cites a number of cases. -Tne relevant 
statements in the written statement Hx, 0-2 
being relevant to the suit were certainly 
made for the benefit of the minor. But 
apart from thé- said fact we cannot accept 
Mr. Gupta’s contention on this point of 
law. ‘lhe cases he cites are Annapa Gauda 
v. Sangadyapa (3), Ram Charan Dass v. 
Gaya Prosad (4), Wajibunv, Kadir Baksh 
(5) and Chidambaram Pillai v. Veerappa 
Chettiar, 43 Ind. Cas, 865 (6). The first 
three ‘cases were decided under:thée Lim. 
Act ‘Gf-1077. [nihat Act there was no 
provision corresponding to s: 24 (1) of the 
‘the Act of 1943, An acknowledgment of 
liability to be effective had to be signed 
by the debtor or by his authorised agent. 
The questicn raised 10 those cases was whe- 
ther a lawful guardian of a minor was his 
authorized ageni. [t was held in . those 
Cases that he was not but would be so 
regarded’ only if he acted for the benetit 
of the minor in making. the acknowledg- 
ment of jiabity, The addition of the 
para, l tos. Zi in the Lim. Act of 1408 has 
In our judgment, made away with the said 
distinction. A lawful guardian” ib ‘now 
‘under the statutory definition an autho, 
rised ‘agent of the minor witnin the mean- 
ing of 8,19, Lim. Act, The new provision 
of s. 21, Lim. ` Act of 1908 was made to 
‘Make the law clear and to ‘place “a 
lawiul guardian in the same position.’ as 
an autuerized agent of an adult ‘debtor. 
In tne last ‘case ‘cited -bý ` Mr. “Gupta 
“Chidambaram Fillar v, Veerappa’ Chetaar 
(6) ihe Change 1n tne law by the Legisiature 

(3, 26 B z214; 3 bom LRSL. _ - rae 
4) 30 A 422; 5A’ LJ 375; AW N 1908, 175 LF B) 

(IC We FT, ee 

(6) 1917 M W 'N 744;° 43 Ind. Cas. 865; A: I- R.1919, 
Mad 993; 22 M L T 380;6 L W 640. A 
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was not considered and s. 21 (1) was - not 
even noticed in the judgment. À 

With regard tothe last contention raised 
by Mr. Gupta that the finding on tke 
deed of endowment, arrived at bye the 
learned Subcrdinate: Judge cught: to be 
set aside, we are of opinion that his con- 
tention is sound, The idol has not prefer- 
red any claim in the execution proceedings 
and we are of opinion thatin the absence 
of the ido], the question as to whether 
the. deed of endowment creates’ a valid 
debuiter ` or not, ought to be left open 
in these proceedings, With - this modifi- 
cation the appeal’ is dismissed with costs, 
hearing fee two gold mohurs. 


` KhundkKar, J,—I agree. i 
Be Appeal dismissed. 


OUDH CHIEF COURT . 

Application No, 83 of 1937 - 
o April 4,1940 ` ` 
YORKE AND KapHa Kersana, JJ. 


M. MOHD. IHTISHAM ALI—DEFANDANT 
~~APPLIOANT 


. © versus — 
L. LAOHHMAN PRASAD AND ANOTASR 


_ —~-PLAINTIFRS—OPposITE PART? 

Civil Procedure Code (Act V of 1908), ss. 115;.10— 
Trial.which ought to have been stayed under U. P. 
Encumbered Estates Act not stayed—Order tf revisable 
—U.P. Encumbered Estates Act (XXV of 1933),3, 9 
(5)—Liabslity of debtors jount and severai—S. 9 5), if 
applies. 

An order allowing continuation of the trial of a suit 
which had been stayed and which ought to have 
remained stayed under s. 10 ofthe Oivil P, O., is a 
“decided case” within the meaning of s. 115 of 
the Code and is capable of being revised by the 
High Oourt. 11) Ind. Oas, 161 (1), followed. 158 Ind. 
Oas. 958 (2),-149 Ind, Cas, 176 (3) and 63 Ind. Cas. 15 
(4), mot followed. {p. 836, col 1. 

Section 115 of the Civil P. O., gives the Chief Court 
a discretion to make such order in the case as it thinks 
fit where ib is of opinion that the Subordinate Court 
has acted in the exercise of its jurisdiction illegally 
or with material irregularity. Where an ordinary 
Civil Court finds that its jurisdiction to proceed with 
the trial of a suit is temporarily ousted by the pro- 
visions of the Eacumbered ‘Estates Act, ‘and it elects 
none he less to: proceed with the hearing of the suit, 
itacts with material irregularity; and .it cannot be 
said that when the Court pasees such an order, it is 
any less a case decided because the decision is not 
with refarenceto s. 19 but with reference to the pró- 
visions ofthe Encumbered Estates Act. [p. 838, cdl: 3.3 


. Bection 9 (5), U. P. Encumbered Estates Act, appliés - 


to joint and several debt, 180 Ind. Oas. 114 (6), referred’ 


The more general sense shouldbe given -to the 


term "joint debt” and whatever injury may thereby 
bedone to the rights of creditors under the general 
iaw the intention of this Act is to limit the rights of 
oroditors even in the caseof debtors who are not 
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entitled to the protection of the Act by giving to the 
Special Judge deciding claims under that Act an 
exclusive jurisdiction to apportion the liability 
under joint debts as between those debtors who have 
applied under the Act and those who have not. What- 
ever may be the position in regard to the “institu- 
tion” of suits against non-applicant joint debtors in 
the ordinary Civil Courts, those suits cannot go for- 
ward unlesa and until the Special Judge has exercised 
his special jurisdiction to distribute the amount of 
the debts. Sub-section (5) (5) of s. 9 has been a part 
of the Act from the very beginning and the wording 
of that sub-section makes it clear that in ths ordinary 
Oivil Courts a creditor oan only recover from a non- 
applicant joint debtor such amount as may be deter- 
mined by the Special Judge to be due by him. [p. 838, 
col, 1,] 

App. for revision of the order of the Civil 
A udge, Mohanlalganj, Lucknow, dated June 

, 1937. 

Mesars. M, H. Kidwai and Abraham, for 
the Applicant. 

Messrs. L. S. Misra and Kashi Pershad 
Saksena, for the Opposite Party. l 

dudgment.—Thisis an application in 
revision under s. 115 of the Civil P. O., 
by Mohammad Ihtisham Ali defendant. 

T'his application has arisen in the fol- 
lowing circumstances : 

The plaintiffs Lachhman Prasad and 
Madan Lal held a` promissory note for 
Rs. 16,500 executed by two persons 
Mohammad Ihtisham Ali and Mohammad 
Azhar Ali on January 4, 1934. One of the 
debtors Azhar Ali made an application 
under the Encumbered Estates Act. Bube 
sequently the créditors instituted a suit 
in the Oourt ofthe Oivil Judge, Monan- 
lalganj Lucknow to recover Rs. 21.697-8 
on footof the pro-note, In their plaint 
the plaintiffs mentioned that Azaar Ali 
had already ‘made an application under 
the Encumbered Estates Act. They sought 
relief inthe first instance only agaiast 
Ihtisham Ali, but they made asecond prayer 
that in case the defendant No,2 Azhar 
Ali should get bis application under the 
Encumbered Estates Act dismissed, a 
decrees should be given by the Uoart 
against both defendants. Subsequently 
the plaintifs on May 4, 1937, discharged 
Azhar Ali from the suit entirely, The 
defendant Ihtisham Ali raised a number 
of pleas, but particularly he contended 
that in view of the provisions of Act XXV 
‘of 1934 (the Encumbered Estates Act) and 
s. 10 of the Civil P. O., the trial of the 
present suit should be stayed pending the 
decision of the Special Judge under s 9 
of the Encumbered Estates Act on the 
claim made by the plaintiffs in the 
Encumbered Estates Act proceedings, that 
is under s. 10 of the Act, 


í rd 
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_ The learned Civil Judge framed’ an 
issue, l : 
“Cannot the trial of the present suit be proceeded 
with.in view of the provisions of the Act XXY. of 
1934, and s. 10 of the Civil P. 0.?” 
He held that Bees 
“the matter in issue’ in the present suit was not 
also directly and ‘substantially in issue.” 4. 
In the ‘proceedings -before the Special 
Judge, and be ‘therefore held that there 
was no bar to proceeding wih the case 
before. him.. As.regards the second ques- 


tion whether in view: of the provisions: 


of the Enctimbered Estates- Act it was 
competent for him to proceed with the 
trial ofthe suit, he held that a person 
who has not made an` application under 
the Encumbered Estates Act cannot urge 
that’ because another person ‘who was a 
joint debtor with him has made an applica- 
tion under s. 4 a creditor is barred from 
maintaining a suit against the person who 
has made no applicatién under's 4 of the 
Encumbered Estates Act and cannot main- 
tain a suit to enforce. the debt against 
bim ‘individually in. a proper Court. 


It is from this order that ‘the present 
application in revision has been filed. The 
first question which arises is whether an 
application in , revision lies from such 
an order. Prima ‘facte this would have 
Beemed to be an interlocutory order but 
in view of the decision: of ` Full Bench 
of this Courtin Sahdeo: Singh,. Sardar v. 
Chanun Kuer, Sardarni, (5 O. W. N. 604)(1) 
that content on cannot be maintained. 
Tt was held that-an order allowing con- 
tinuation of the trial of a suit which had 
been stayed and which ought to have 
remained stayed under’ s. 10 of the Civil 
P. O., is a “decided case” within the meane 
Ing of 8,115 of the same- Code and is 
capable of being revised by the High 
Court. It is true that there are remarks 
in the judgment of Srivastava, J. in Paras 
Nath v. Ran Bahadur (1939 O, W. N. 1158) 
(2) which would lead to a contrary con- 
clusion but those remarks would not suffice 
by’ themselves to justify us in faking a 
different view, and we are clear that we 
must act upon tLe view that’ an applicas 
tion in revision is competent. We should, 
however, note that a different view is 


taken by the ttigh ‘Courts at Allahabad . 


and Lahore, vide the cases of Madan Muhan 


Ve Kuar Kamla'Narain Dube (A. L R. - 


“(1) 5,0 WN 604;.111 Ind. Gag: 161: 
355; 3 Luck 650 (FB), as. 161; A I R 1928 Ọudh 


(2) 19350 W N 1158; 158 Ind, Cas, 949; 19350 L R ` 


633; € R O 138; A I R 1936 Oudh 92 (F B). 
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1935 All, 520) (3) (based on the FullBench 
ruling of the same Court in Buddhu Lal v. 
Mewa Ram, 1. L, K. 43 All. 564) (4) and 
Durga Das v. Gobind Singh (A, I. R. 1936 
Lahore 569):(5). 

It is contended on behalf of the applice. 
ant that the learned Civil Judge-has not. 
given proper consideration to the provi- 
sions of s. 9 (5) of the Eacumbered Estates: 
Act, Section 9 (5) deals with the determi. 
nation of the liability of joint debtors who. 
are not members of a joint Hindu family, 
Subes. (5) (b) provides that 


“if all the joint debtors have not applied under: 
a. 4 the creditors shall have a right to recover 
from the debtors who have not applied only such 
amount on account of the joint debts as may bé 
determined by the Special Judge to be due by 
them.” 

By s. 9 (5) (a) .it,is provided that 

“for the purposeof determining the amount of 
the joint debt which is due by the debtor or 
debtors who have applied and the amount due by 
those .who have not applied, the Special Judge 
shall make the joint debtors who have. not applied 
parties to the proceedings and shall hear any 
objection that they may make before recording his 
finding.” , 

The section , thus contemplates the 
apportionment of liability for a joint debt 
between those debtors who have applied 
under the Encumbered Estates Act and 
those ‘who have not applied. and it would 
seem that the -intention of the -Act is that 
in‘all cases of joint debts to’: which 
applicants under tne Act ate parties” the 
jurisdiction: to: decide the amount.recover- 
able from the applicants and.that recovers 
able from the non-applicants rests with the. 
Special Judge. If this is a corréct: inter- 
pretation: of the intention of the. legisla- 
ture and if these provisions ofthe Act:aré 
applicable to the debt'in suit, it follows 
that it was the duty of the Oivil’ Judge 
to leave to the Special Judge the, deci- 
sion of the amount- recoverable fromthe 
defendant Mohammad I[htisham Ali, = ' 

“On benalf of the opposite party credi= 
tors it is pointed out that. this, pro-note 
was: executed by Mohammad Azhar -Ali 
and Mohammad’ Ihtisham Ali jointly and 


‘severally. When the,case céme up in Court 


on March 16, 1937, a statement was made 
on behalf of Mohammad Ihtisham -Ali that 


‘as ‘between the plaintifs and the defend» 


ants the position of Mohammad Ihtisham 


-Ali was that.of a joint debtor, but as 


between the defendants: inter se the posie 

(3); Al R 1934 AL.. 520; 149 Ind. Oas. 176; 6.R A86) 
(1834 A L J 702... T a 
oe A 564; 63 Ind. Cas. .15;.19A L J 558 
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tion of Ihtisham Ali was that of a surety 
for Azhar Ali. It was upon 


of the plaintiffs . that they discharged 
Ashar Ali from the suit and gave an 
undertaking that they were not going to 
prove this debt in the Court of the Special 
Judge that ie against Asghar Ali. This 
undertaking was evidently conditional on 
their being able to obtain a decree for 
the amount of the debt against Ihtisham 
Ali, leaving Ihtisham Ali to recover from 
his co-debtor Azhar Ali. The main argu- 
ment forthe opposite party is that s. 9 (5) 
applies only to joint debts and not to debts 
for which the debtors are liable jointly 
and severally, and it follows that there is 
nothing in that section to preclude the 
Civil Judge from trying out the case 
against Ihtisham Ali and granting a decree 
to the plaintiffs for the full amount 
claimed, leaving Ihtisham Ali to seek his 
own remedy against Azhar Ali. In this 
connection reliance is placed on Swadeshi 
Bima Co. Ltd, Agra v. Shiv Narain 
Katiyar, (å, I R. 1939 All, 75) (6) in which 
it was held that 

_ “wherethe liability of two debtors is not merely 
joint, but also joint and several, and one of them hap- 
pens tobe a landlord who makes an application under 
a, 4 of the Encumbered Estates Act, itis not open 
to the other in a suit brought by the creditor 
against both of them to raise the objection that the 
ean faras it relates to him cannot be insti- 


In this decision the learned Judge 
remarked that there could not be the 
slightest doubt that the plaintiff could 
have recovered the debt either from Shiv 
Narain Katiyar or from Kanhi Singh (Shiv 
Narain was the applicant under the 
Encumbered Estates Act), He went on to 
Bay at a later stage. 

“There is nothing, however, in any provision 
contained in the Encumbered Estates Act even to 
suggest that the plaintifi's right to bring a suit 
ene Kanhi Singh is barred or limited in any 

He noted that Encumbered Estates Act 


k ana” 


CORS. aE e feet be eed, Y . èd 
On this view lie held that’ the institu- 


nder Act was fully competent and 
{OAIR 1939 All 75; 120 Ind. Obs: 114; 1938 R 
RA 430; I L R1939 
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the snit should not have been dismissed. 

In the event, however. he remarked that 

it would be open to the learned Small | 
Cause Court Judge to wait for the deci.» 

sion of the Special Judge regarding the 
liability of KanhiSingh. - . 

With the greatest respect it appears to 
us thatlogically . on the view taken by.. 
the learned Judge that it was competent 
for the plaintiff to institute the suit against 
the joint debtor, it was equally compe- 
tent for him to obtain a decree against the 
joint debtor for the whole amount unless 
further proceedings in the suit were to be 
stayed either under s. 10 of the Oivil 
P. C., or in view of the provisions of s. 9 
(5) (b) conferring exclusive jurisdiction on 
the Special Judge. Hither he must wait 
for the decision of the Special Judge or 
he need not doso. The learned Judge has 
left it open as to which view he takes on 
that point, and that is the point which 
is the critical point in the present 
case. 

The second point urged on this appli- 
eation on behalf of the creditors is that 
in virtue of bis own statement that ho is 
really ‘a surety the defendant Ihtisham Ali 
is barred from asking for a stay of the 
proceedings before the Civil Judge in view 
of the proceeding in the Oourt of the 
Special Judge. Section 9 (5) has been 
amended by Act XI of 1939 and two sub- 
ss. 9 (5) (c) and 9 (5) (d) bave been 
added. Sub-section 9(5) fe) relates to cases 
where no suit had been instituted in respect 
of a joint debt and we need not consider 
it.. Sub-section 9 (5) (d) relates to cases 
where asuitin respect of the joint debt 
had been instituted and proceedings therein 


- were stayed under sub-s. (1) of s. 7. It 


provides that the Gourt in which such suit 
has been instituted shallon the application 
of the creditor proceed. with such suit in 
accordance with sub-s. (e) as against those 
joint debtors who had not applied under 
s. 4 in respect of the amount of the joint 
debt determined by the Special Judge to 
be due from such joint debtors provided 
that for the purposes of this Act a person 
who is liable for a debt as a surety shall 
not be deemed to be a joint debtor, By 
this provision a surety is evidently ex? 
cluded from the whole scheme of apportton- 
ment which finds a. place in sub-s (9) of 
s. 9 of the Act. The argument might have 
had some force if this sub-section had 
formed a part of the Act at the time 
when the matter was before the lower 
Court, but in any caseit.is not part of the 


ad 
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case that so faras relates to the creditors 
the defendant claims any consideration on 


the ground that in reality be was a surety, 


On the. contrary he admits that as regards 
the creditors he is a joint debtor, and it is 
on that footing that the question at issue 
must be decided. 

The mcst important point which is really 
being urged against this application is that 
s. 9 (5) bas no application to joint and 
several debts but applies only in the 
case of debts which are strictly joint 
debts, We note that just asin the present 
case the. learned Judge who decided the 
ease of Swadeshi Bima Co., Ltd., Agra v. 
Shiv Narain Katiyar, (A. I.R. 1939 All.; 
75) (6) wás dealing with a debt for which 
the defendants were liable jointly and 
severally. We ourselves are clearly of 
opinion that the words used in this section, 
where mention is made of joint debtors 
and joint debts or joint decrees, are not 
used in the very strict sense of debts and 
decrées for which the debtors cannot be 
made liable or proceeded against indie 
vidually. There is nothing in the wording 
of these sections which requires that they 
be interpreted in that very strict sense. 
We are therefore of opinion that the more 
: general sense should be given to them, 

and we understand, as evidently did the 
learned Judge of the Allahabad High Court, 
that whatever injury may thereby be done 
to the rights. of creditors under the general 
law the intention of this Act is to limit 
the rights of creditors even in the case 
of debtors who are not entitled to the 
protection of the Act by giving to the 
Special Judge deciding claims under that. 
Aci an exclusive jurisdiction to apportion 
the liability under joint debts as between 
those debtors who have: applied under the 
Act and those who have not, On this view 
it is clear that whatever may be the 
position in regard to the “institution” of 
suits against non-applicant joint debtors in 
the ordinary Oivil Courts those suits can- 
not go forward unless and until the Special 
Judge hae exercised his special jurisdiction 
to distribute the amount of the debis. Bub- 
section (5) (b) of s. 9 has been.-.a part of 
the Act from the very beginning and the 
wording of that sub-section makes it clear 
that in the ordinary Civil Courts a creditor 
can only recover from a non-applicant 
joint debtor such amount as may be 
a aminga by the Special Judge to be due 

y him. í 

Only one other point has been put 
forward on behalf- of the opposite party, 
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Learned Counsel argues that the Fall 
Bench ruling of this Court on which. re- 
liance has been placed for the competency 
of the. present revision has no application 
because the ‘application itself is really 
founded not on s. 10 of the Civil P. O. 
but on s. 9 (5) (a) and (b) of the Encumbered 
Estates Act. We do not think that that 
really affects the issue. Section 115 of the 
Civil P..0,, gives this Court a discretion 
to makè such order in the case as it 
thinks fit where it is of opinion that the 
subordinate Court has acted in the exercise 
of its jurisdiction illegally or with material 
irregularily. We are of opinion, that where | 
an ordinary Civil Court finds that its 
jarisdiction to proceed with the trial of a 
suit is temporarily ousted by the provisions 
of the Encumbered Estates Act, and it elects 
none the leas to proceed with the hearing 
of the suit, it acts with material irregu» 
larity, and it cannot be said that when 
the Court passes such an order, as has 
been passed in the present case, it is any 
less a case decided because the decision 
is not with reference to s. 10 but with 
reference to the provisions of. the Encum- 
bered Estates Act, - a oe ae 

In. our opinion, therefore, the learned 
Civil Judge was not justified in’ holding 
that, the trial of the present suit could be 
proceedéd with in spite of the provisions 
of the Eacumbered Estates Act. We ac- 
cordingly set aside his order and d rect that 
pending the decision of the Special J udge 
under s. 9 (5) (b) of the Encumbered Estates. 
Act the plaintiffs suit to recover the 
amount of his debt from Mohammad. 
Ihtisham Ali shall remain stayed. The 
applicant will get his costs of this applica- 
tion. ne 


D | -` Order'set aside,’ - 
PATNA HIGH COURT. -` 

Civil Revision Application No. 439 of 1939 - 
March 8, 1940 ; 


FAZL ALI anp MSREDITA, J. 
HRIDAYNATH SINQGH—PsTITIONER ' 
[versus OSO OO 
LOHAR SINGH anp orases—Oprosits Party 
Practice—Revision--Maiter under tnvestigation— 
Remedy avaslable by way of appeal—Interference by 
High Court held undesirable. Ma 
It isthe practice of the Patna Court to refrain 
from dealing with a matter mm revieion where: a 
definite remedy is provided to the parties in the 
form of an appeal. Where the matter is still under 
investigation and the Subordinate Judge has nob 
finally decided sny question and the objections, 
which the petitioner is trying to urge can still be 
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urged before the Subordinate Judge, in such circum- 
stances, even if the High Court has the power to inter- 
fere with the order of the Subordinute Judge, it 
would be undesirable to do so. Braja Kumar Neogy 
v. Babu Harihar Prasad Narayan Deo, Civil Rev, 
No. 327 of 1933, relied on, 


O. R. App. against an order of the Special 
Subordinate Judge, Ranchi, dated June 


5, 1939. 
Messrs. S. M. Mullick and L. K. 


Chowdhury, for the Petitioner, 


Messrs. B.C, De and K. K. Banerji, for 
the Opposite Party. 


Fazi All, J.—This application is directed 
against an order passed by the Subordinate 
Judge at Rancki'on June 5, 1939, in suit 
No, 36 of 1936. 

It appears that a preliminary decree has 
already been passed in the suit and a 
Commissioner has been appointed to take 
accounts, The defendants produced some 
account books before the Oommissioner, 
which were rejected by him. When the 
matter came up before the Subordinate 
Judge, he referred to the objections raised 
by the plaintiff inregard to the account 


| books and held that they could not be 


rejected on those grounds alone, He 
directed the Commissioner to investigate 
the pointsof dispute between the parties 
by taking evidence about the actual facts 
and tostate his opinion in the matter. The 
Commissioner is still proceeding with the 
inquiry and no final decree has been passed 
yet. The petitioner, however, objects to 
the observations made by the learned Sub- 
ordinate Judge with regard tə the account 
books and contends that the Subordinate 
Judge has not dealt with all the objections 
raised by him ia regard to the account- 
books. These objections have been enumer- 
ated in para. 12 of the petition. 

. It has been urged on behalf of the op- 
posite party that this is nota fit case for 


revision because the petitioner has raised 


7 


grounds in this petition, which he can very 
well raise in an appeal from the final 
decree after such, a decree is passed, In 
my opinion, the argument put forward on 
behalf cf the opposite party is a correct one. 
It was pointed outby mein Braja Kumar 
Neogy v. Babu Harihar Prasad Narayan 
Deo (Civ 1 Revision No, 327 of 1933, dis- 
posed of on April 19, 1934) that it is the 
practice of this Court to refrain from ‘deale 
ing wito a matter in revision where a dee 
finite remedy is provided to the parties 
in-the form of an appeal. I do not.see any 
reason for departing from this practice in 
this case, The matter is still under investie 


r ‘ ° 
ty 
on 
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gation and the Subordinate Judge has not 
tinally decided any question. The objec 
tions, which the petitioner is trying to 
urge in this Court can still be urged before 
the Subordinate Judge. In such circum- 
stances, even if we had the power to intere 
fere with the order of the Subordinate 
Judge, which is before us, it would be 
undesirable to do so, 

I would, therefore, dismiss this applica- 
tion with costs, hearing fee two gold mohurs. 

Meredith, J.—I am emphatically of the 
same opinion as my learned brother. 


D. Application dismissed. 


_—- 





i LAHORE HIGH COURT 
Second Appeals Nos. 23 and 40 of 19383 
April 3, 1939 
; Batpz, J. 
RAM RATTAN AND OTHEgRS— APPELLANTS 
VETEUS 

FAZAL HAQ anD orders — RESPON DENTS 

Provincial Insolvency Act (V of 1920), sa. 60(9, 
28—85. 60 (2), scope of and applicability —Insolvene, 
member of agricultural tribe at time of salo by 
Receiver—S.16, Punjab Alienation of Land Act, ¢f 
applies—Temporary alienation of insolvent’s pro- 
perty, whether can be made—Property vested in 
Receiver under s. 28—If legal owner—Civil Procedure 
Code (Act V of 1908), O. XLI, r. 20—Proper party— 
Party interested in result of appeal, tf can be added 
after limitation -~ Insolvency — Second Appeal— 
Competency of, when no question unders. 4, Pro- 
vinctal Insolvency Act is decided. 

Sub-s, (2) of s. 60, Prov. Insol. Act is intended to 
supplement s. 23, and to save the operation of 
enactments prohibiting execution of decrees or 
orders against the immovable property of the 
insolvent even after the property has vested in the 
Receiver and must be held to apply to a sale by the 
Receiver. Section 16, Punjab Alienation of Land Act 
applies to a sale by the Receiver of the land belonging 
to an insolvent who is a member of a notified 
agricultural tribe as the sale is held in enforcement 
of anorder of adjudication. While applying s. 16, 
Punjab Alienation of Land Act, the status of the 
insolvent at the time of the sale of the property 
must be taken into consideration, in the sams way 
as it ig in execution of decrees. The insolvent’'s 
acquiring the status of a member of an agricultural 
tribe after the adjudication, does not prevent the 
operation of sub-s, (2) of 8.60 at thetime of aale 
of the property. Section 16, Punjab Alienation Act, 
does not prohibit the temporary alienation of such 
land, and it is therefore opento the Receiver to 
arrange for the ‘temporary alienation of the land of 
the insolvents according to law. 

(Case-law discussed} 

Where the real contesting respondent is duly 
impleaded, another person who is supporting the 
case of the appellant and is interested in the regult 
ofthe appeal, can be impleaded asa proper party 
under O. XLI, r. 20, Civil P. O. even after the 
period of limitation has expired. 172 Ind. Oas. 778 
(12), reliedon, ` | i 
_ Legally the Receiver and not the insolvent is tho 


yri 
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owner of the. property, which vests in the Receiver 
under `s. rov. Insol. Act on the order of 
adjudication being passed. 

‘Quaere:-—It-is doubtful whether second appeals are 
competent in cases where no question falling under 
s. 4, Prov. Insol. Act, has been desided. ~ 


. S. A. from the order of the District Judge, 
Gurdaspur, dated May 7, 1938. 


Mr, S. L. Puri, for the Appellants, 


: Mr. Dwarka Nath Aggarwal, for the Res- 
pondent (Fazal Haq). - 


Judgment.—S, A. O. Nos. 23 and 40 of 
1938, are two appeals which arise out of 
different insolvency proceedings, but the 
main point for decision in both being the 
same question of law, these can be disposed 
of together. I doubt if second appeals are 
really competent in these cases as no ques- 
tion falling under s, 4, Prov. Insol. Act, 
seems to have been decided ; but the point 
has not been raised and in any case peti- 
tions for revision would be competent in 
view of the question of law involved. The 
material -facts bearing on- the «question of 
law inthe two cases may be briefly stated 
as follows: (1) In 8. A.O. No.'.23 of 1938 
ohe Sheikh Fazal Haq, a Kakkezai Sheikh, 
was adjudicated an insolvent on March 19, 
1931 and -his property vested in the 
Receiver. Before the’sale of his property 
however the Kakkezai tribe was declared 
an agricultural tribe under the Punjab 
Alienation of Land Act by a notification of 
the Punjab Govt., dated August 30, 1935. 
An objection was then raised that his land 
could not be sold in view-of the provisions 
of s. 16, Punjab Alienation of Land Act, 
and this objection has been upbeld by the 
Courts below. From this decision the credi- 
tors have -preferred an appeal. (ii) In 
S. A.O. No. 40 of 1938, on a petition filed 
by a creditor on April 27, 1935, Lal Chand, 
respondent, a Pleader of Lyallpur, was 
adjudicated insolvent on October-17, 1936, 
Lai Chand claimed to have become. a 
Christian on October 12, 1936, 7 e. five 


t 
* 


‘days before the adjudication and contended 
' that as Obristians 


were. notified as an 
agricultural tribe under the Punjab -Alien- 
ation of Land Act in the Lyallpur District, 
his land could not be sold in the insolvency 
proceedings, The allegation that -Lal 
Ohand had become a Christian was disputed 
and this question of fact should have been 
décided first, But the Courts below have 
proceeded to decide the question of law first, 
assuming that Lal Ohand. had become a 
Ohristian on October 12, 1936 as alleged 


Sy hin?” Te ‘ontention of Lal Chand that 
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his land could nut be sold. has been-upbeld 
by the Courts below and from this decision 
one: of the creditors has preferred this 
appeal. ) -_ 
Tne facts in this second case are practi« 
cally on a.par with those in 8, A. O. No. 23 
of 1938, so far as the point of law is con- 
cerned, except this that the insolvent in the 
second case became a member of an agri- 
cultural tribe after the presentation of: the 
petition for insolvency, but before the date 
of adjudication, In the second case, the 
insolvent became a. member of an agricul- 
tural tribe by a voluntary conversion ‘to 
Ohristianity and not by any notification as 
in the first case; but thie will not make 
any difference, if it is found that as a matter 
of fact he did become a Christian on 
October12, 1936 as alleged. Shortly stated 
the point of'law, arising in the two’ cases 
thus is whether the land belonging to an 
insolvent, which has vested in a Receiver 
after his adjudication can be sold by the 
Receiver if the insolvent acquires the status 
of a member of an agricultural tribe notified 
underthe Punjab Alienation of Land Act, 
at any time before the date of the sale; 
or is g.16 of that Act a bar to such a sale ? 
The learned Counsel for the appellants relied 
mainly on two points. It was urged firstly 
that: (a) when a person is adjudged insol- | 
vent, his property vesis in the Receiver 
under s. 28, Prov. Insol. Act, and the 
Receiver becomes legally the owner of the 
property as a result. The fact that the 
insolvent has become a member of 4n 
agricultural tribe thereafter is immaterial 
as the property in question belongs to the 
Receiver and not the insolvent at the date 
of the sale; and secondly that (b) the sale 
of property in the insolvency proceedings i8 
effected by the Receiver and is therefore not 
a sale in execution of a decree or order of 
the Court within the meaning of s. 16, 
Punjab Alienation of Land Act, i * 
As regards the first point, reliance was 
placed on Official Assignee of Bombay v. 
Registrar, S. C. C., Amritsar (1), and the 
commentary in Mulla’s Law of Insolvency 
at pp. 167-169. There can be, I think, no 
doubt that the property of: an insolvent 
vests completely in the Receiver after the 
adjudication order is passed ; for otherwise 
the Receiver could not dispose of the pro- 
perty and convey valid title to the alienees. 
It is true that the insolvent gets any surplus 


(1) 37 O 418; 6 Ind. Oas. 273; 37 I A 86; 14 OW N 
569: 110 L J 443; 17AL J 357;(1910). M W N 177; 
12 Bom. L R 395; 68 P WR. 1910; 7M LT 417; 45 
FR 1910; 20M L-J 482; 119 P L R1910 QP 0) ~ ' 
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after the distribution of the sale proceeds 
of the assets amongst the creditors but 
that appears to be due to the statutory 
provision ecntained in s. 67, Prov. Ingol. Act. 
After coneidering the relevant provisions 
of the Act, as regards the vesting of the 
property. in the Receiver, it seems to me 
that the contention of the learned Counsel 
for the appellants that legally the Receiver 
and not the insolvent is the owner of the 
property, wbich vests in the Receiver on the 
order of adjudication being passed is correct, 
But the property of the insolvent is vested 
in the Keceiver f r the purposes of the Prov. 
Ins]. Act and its administration by the 
Receiver is subject to the provisions of that 
Act. Part III of the Act deals with the 
administration of the insolvents’ property 
after adjudication and sub-s. (2) of s. 60, 
which is strongly relied upon by the rese 
pondents, runs as follows: 


- 


“Nothing in this Act shall be deemed to affect any 
provisions of any enactment for the time being in 
force prohibiting or restricting the execution of 
decrees or ordera against immovable property ; and 
any such provisions shall.be deemed to apply to 
the enforcement of an order of adjudication made 
ar this Act as if it were such a decree or 
order. 


This sub-section is evidently intended to 
protect the interests of the insolvent by sav- 
ing the application of enactments prohibit- 
ing or restricting the execution of decrees 
or orders against the immovable property of 
the insolvent in the hands of the Receiver. 
If it were held that enactments prohibiting 
or. restricting the execution of decrees or 
orders against the immovable property of 
the insolvent will not apply to sale of pro- 
perty which has vested in the Receiver 
because the insolvent is no longer the 
owner of the property, s. 60 (2) will be 
practically rendered nugatory. In view 
of the scheme of the Act and its place 
in Part III of the Act which deals with 
the administration of property, there 
seems little room for doubt that.s. .60 
must be held to apply to sale of the 
insolvent's property which has vested in 
the Receiver. It is noteworthy in this 
connexion that subes. (5) of s. 28 lays 
down that the property of an insolvent 
which is exempted from attachment and 
‘Bale in execution of a decree by the Civil 
P. O., or any other enactment will not vest 
in the Receiver atall, Subs. (2) of s. 60 
seau:s to be intended to supplement s. 28 
and to achieve the same object by saving 
the operation of similar enactments -even 
after the property has vested in the Re- 
ceiver.’ Section 60° lays down that an 
enforcement of an order .of adjudication is 
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to be deemed to be tantamount to an 
enforcement of a decrees or order of a 
Court. Now a sale by a Receiver is certainly 
made in enforcement of an order of adjudic 
cation. Consequently, the provisions of 
s. 16, Punjab Alienation Act, which apply 
to execution of decrees and orders of Courts 
againet land belonging to members of a 
notified agricultural tribe must, I think, be 
held toapply toa sale by the Receiver of land 
belonging to an insolvent who is a member 
of sucha tribe. The above view receives 
support from Mirza v. Jhanda Ram (2) 
in which it was held that although the 
land belonging to an insolvent who is 
member of an agricultural tribe vests in 
the Receiver it could not be sold ia view 
of the provisions of sub-s. (2) of s. 60, 
Prov. Insol. Act. 

In the present instance, one of the 
insolvents (Sh. Fazal Haq) became a mem- 
ber of an agricultural tribe after adjudica» 
tion. The other (Lal Chand; became soa 
few days before adjudication; but that 
would not make any difference as the 
order of adjudication relates back to the 
date of the petition by virtue of the pro 
visions of sub-s. (7) of s. 28 of the Act. 
It must therefore be held thut both the 
insolventa acquired the status of a member 
of an agricultural tribe after the adjudica- 
tion, i. e., after their property had vested 
in the Receiver. But this fact would not, 
I think, prevent the operation of sub-s. (2) 
of s. 60 at the time of sale of the property. 
Section 60 appears to be intended (as tated 
above; to save the application of enactments 
like the Punjab Alienation Act in the course 
of the enforcement of the order of adjudica- 
tion as if it were tantamount to execution 
of a decree or order of a Oourt and will 
therefore apply to sales by the Receiver, 
The status of the insolvent at the time of 
the sale of the property must therefore I 
think be taken into considération, in the 
same way as it is in execution of decrees, 
There is ample authority for the proposi- 
tion that the status of the judgment 
debtor at the time of the sale of bis property 
in execution of decrees has to be taken 
into consideration in considering the appli- 
cation of s. 16, Punjab Alienation Act, or 
Similar enactments to the sale and the 
same principle will, I think, apply to a 
sale in enforcement of adjudication order, 
(cf. Mahabir Prasad v. Mahesh Prased (3), 

(2) 12 L 367; 130 Ind. Cas. 419; AI R 1930 Loh. 
1034; 31 P L R 842; Ind. Rul. (1931) Lah. 291. 

(3) A 1 R 1980 All. 858; 128Ind. Oss. 825; (1931) 
ALJ 45514 RPD 586; L RI A 356 Rev.; Ind. Rul 
(1931) All, 121: ~ na: 
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Ram Prasad v, Gorelal. (4) and Ghulam 
Qadir Khan v. Gurbukhsh Singh (5). The 
facts in Mahabir Prasad v. Mahesh Prasad 
(3) were practically on all fours with those 
in the present case except that the sale in 
that case was to be made in execution of 
a decree. The judgment-debtors in that 
case were notified as members of an 
agricultural tribé after the passing of the 
preliminary decree in a mortgage suit. 
It was held that land could not be sold in 
execution of the final decree in view of the 
provisions . of the Bundelkhand Land 
Alienation Act, which correspond to those 
of the Punjab Alienation of Land Act. In 
Ram Prasai v. Gorelal (4) it was held 
that so long as the land is not sold, thé 
judgment-debtors are entitled to claim the 
privilege to which they are entitled under 
the same Bundelkhand Act. To the same 
effect is the view takenin Thakur Das v. 
Roshan Bibi (°) and Chhajju Ram VY, 
Muzaffar Ahmad (7). In Ghulam Qadir 
Khan v. Gurbakhsh Singh (5) land belong- 
ing to a pereon who was notified as a 
member of an agricultural tribe was sold 
in execution of a decree. The Punjab 
Alienation of Land Act however came into 
force before its confirmation and it was held 
that the sale could not be confirmed. Ifa 
pile made in enforcement of an order of 
adjud cation stands on the same footing as 
a sale in execution of a decree, [ do not 
see why the principle follswed in the 
above rulings should not apply to the 
sales in the present case. In insolvency 
proceedings, the creditors get the benefit 
of any property acquired by or devolving 
upon the insolvent after adjudication. In 
the same way there seems to be no reason 
why the :insolvent should not get the 
benefit of any exemption to which he 
becomes entitled after adjudication. : 

The answer to the second argumen 
of the learned Counsel for the appellants, 
viza that s. 16, Punjab Alienation of Land 
Act, does not apply because thea sale by 
the Receiver is not a sale in execution of 
a decree or order of a O urt has also no 
force in view of s, 60 (2) referred to above, 
which places a sale in enforcement 
of an order of adjudication on the 
game footing as a sale in execution of 
a decree or. order of a Court. Gur- 

(4) A I R 1927 All 486; 101 Ind. Oas. 844; 49 A 887; 
25 AL J 678. 

(5) 45 P R 1902; 42 PL R 1902. 

(6) AIR 1933 Lah. 397; 141 Ind. Oss. 634; 34 PL 
R 523; Ind. Rul. (1933) Lah. 161. 


' 7) A I R 1936 Lah, 845; 165 Ind. Cas, 243; 38 PL 
R 1065; 9 R L 231 (2); I L'R (1887) Lah, 48, ee 
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bakhsh Singh v. Sardar Singh (8) was > 
a case uader the Pre-emption Act and 
the question of the effect of s. 60 (2), Prov. 
losol. Act, did not arise and was not cne 
sidered in that case. The learnéd Counsel 
for the appellants has further relied upon 
Jnanenda Kumar Roy v. Akash Chandra 
(9) and Mahomed Sharif v. Mès. Boughton 
(10) and urged that once a property has 
vested in the Receiver he cannot be divest- 
ed of.it by any status acquired by the 
insolvent subsequently. But vin these 
rulings also, the effect of s. 60 (2) does not 
appear to have been taken into considera- 
tion. In the present instance, - moreover 
there is really no question of divesting the 
Receiver of any property. Section 16, Punjab 
Alienation Act, only prohibits the sale of 
the land belonging to a member of an 
agricultural tribe. It has been however 
held in Datar Kaur v. Ram Rattan (11) 
that the section does not prohibit the 
temporary alienation of such land, and 
this view has been consistently followed 
in this Court. It will be therefore open 
to the Receiver to arrange forthe temporary 
alienation of the land of the insolvents 
according to law. 


In view of the above findings, it is- 
unnecessary to discuss a preliminary objec 
tion which was raised in 8. A. O. No. 40. 
of 1938, viz., that the appeal was income 
petent as the Receiver was not impleaded 
asa party within the period of limitation. 
But I may mention that the Receiver 
in this case was throughout supporting 
the case of the appellant in the Oourts 
below and being interested in the result 
of the appeal, he could be impleaded as 
a proper party under O. XLI, r. 20, Oivil 
P.C., even after the period of limitation. 
had expired: cf. Swaminatha O'ayar v. 
Gopalaswami Odayar (12). The real con- 
testing respondent in this case,.was the 
insolvent himself and he had been duly. 
impleaded. In. view of all the*circum- 
stances, I have allowed the Receiver to be 
impleaded under O. XLI, r. 20, Civil P. O. 
I dismiss both these appeals, but in view 


(8)16 L 173; 155 Ind. Cas. 693; A I R1935 Lah. 
268; 37 P L R402: 7R L 766 (F B). 
ya A I R 1938 Oal. 325:177 Ind, Oas, 352; 11 R O 


(I0) A IR 1938 Lah. 458; 177 Ind. Cas., 410; 40 P 
L R 303; 11 RL 311. 
asl 1L 192; 58 Ind. Gas. 603;A I R 1920 Lah. 
(12) (1937) 2M LJ 100; 172 Ind. Oas.776; A IR 


1987 Mad. 741; (1937) MW N 508; 46 LW 916; 10 
R M 491; IL R (1938) Mad. 52, ae i 
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of all the circumstances I leave the parties 
to bear their costs in this Oourt. 


: Be . Appeal dismissed. 





OUDH CHIEF COURT 
Appeal No, 22 of 1937 
April 1, 1940 
HaMILToN AND Rapua Keisana, JJ. 
KAZIM HUSAIN AND ANOTHER— 
DerENDaNTs—-APPgLLANTS 
teTsUus 
Saiyid MAHFUZ ALI—PLAINTIFF 

AND ANOTHER — EFE N DAN T— RESPON DENTS 

Pre-emption— Oudh—Supertor proprietor creating 
under-proprictary right and selling it to person who 
is alreudy propreetor and wnder-proprietor—Co- 
sharer in the mahal, if can pre-empt. 

A superior proprietor created an under-proprie- 
tary right which he sold to a person who was 
álready a proprietor and also an under-proprietor. 
A pre-emption suit was brovght by the plaintiff on 
the groand that he was a co-sharer in the mohal 
concerned and the defence of the vendees was that 
under the Oudh Laws Act being under-proprietors 
they came before a superior-proprietor and he could 
not, therefore, pre-empt a sale of under-proprietary 
rights made in their favour: 

Held, that the transaction could not becalled a 
ssle of a superior proprietary right. The vendor's 
share in the proprietary khewat would inno way 
be modified by the fact that he had created an 
under-proprietary right. The only change in the 
khewat would bein the under-proprietary khewat. 
Cases like this could not be distinguished from 
sales of a prior existing under-proprietary right 
and consequently the vendees had _ a preferential 


ie to the would-be pre-emptor and his suit must 
& 


A. against the order of Mr. Justice Smith, 
dated August 24, 1937. 


Mr. Naimullah, for the Appellants, 
Mr, H. H. Zaidi for Mr. H. Husain, for 
Respondent No, l l 


Judgment.—This is an appeal against 
a decision of a Single Judge of this Court 
nader s. 12 (2), of the Oudh Courts 

ct. : 

The admitted facts are that a superior 
proprietor created an under-proprietary 
right which he sold to a person who was 
already a proprietor and also an under- 
proprietor. 

A pre-emption suit was brought by Syed 
Mahfuz Ali on the ground that he wasa 
co-sharer in the mohal concerned and the 
defence of the vendees was that under the 
Oudh Laws Act being under-proprietors 
they came before a superior: proprietor 
and he could not therefore pre-empt a sale 
of under-proprietary rights made in their 
favour, 
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including the learned Single Judge of this 
Ocurt. He held that-this was not a sale 
of an already existing under proprietary 
right but a transaction by which an under 
proprietary right was created and since 
the property in suit was held before the 
transaction in proprietary tenure,the transac 
ction must be held to have involved also a 
sale of a share of a‘proprietary tenure, 
although the effect of the transaction was 
to create an under-proprietary tenure. 
We are unable to agree with the learned 
Judge that the transaction could be called 
a sale of a superior proprietary right. The 
_vendor’s sbare in the proprietary khewat 
would in no way be modified by the fact 
that he had created an under-proprietary 
right. The only change in the khewat 
would be inthe under-proprietary khewat. 
It seems to us then that there can be 
only two possible views: the first that there 
was no sale of an under proprietary right 
because it was not already in existence 
in which case no one could pre-empt or 
else that a transaction involving the crea- 


tion and also the sale of an  under-pro- 
prietary right would be the sale 
of an under proprietary right and 
if so a proprietor cannot: pre-empt 


against a vendee who being already an 
under-proprietor has 4 ‘prior right to pre- 
empt an under proprietary right. Speaks 
ing generally, we might say that the 
object of pre-emption is to prevent the 
introduction of a stranger in a particular 
community, be it an under-proprietary 
or a proprietary community, If this 
transaction could not be pre-empted, then 
a new wunder-proprietor who was formerly 
a stranger would be introduced and he 
could pre-empt subsequent sales of andere 
proprietary rights as much as any other 
pre-existing under-proprietor and the ob- 
ject of keeping strangers out of the under- 
proprietary body would sot be achieved. 
We think that cases like the present one 
cannot be distinguished from sales of ao 
prior existing under-proprietary right and 
consequently the vendees had a preferential 
right to the would-be pre-emptor and his 
suit must fail, 


We, therefore, allow the appeal and dis- 
mies the suit with costs in all Courts. 


D. Appeal allowed. 
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RANGOON HIGH COURT 
Second Appeal No. 243 of 1938 . 
"July 4, 1939 
£ Mya Bo, J a ; 
J. O. OCHATTERJI AND OTERRS — 
APPELLANTS 
~ -> VETSUS 
MAUNG MYE AND ANOTABR 
, l . ——-R ESPON DENTS l 
. Partition Act (IV of 1893), s. 4 — “Undivided 
Jamily," meaning—S. 4 read with s. 44, Transfer of 
‘Property Act (IV of 1882), meaning explained— 
“Dwelling house belonging to an undivided family,” 


meaning of. i 
“The expression “undivided family" in 6. 4 (1), 
Partition Act means an undivided family whether 
Bindu, Muhammadan, Christian or Buddhist, 
‘ate: Sultan Begam v. Debi Prasad (|), relied 


n. 

The transferee of a share in undivided property is 
entitled under s. 44, T. P. Act, to his transferor's 
right to joint possession or other common or part 
enjoyment of the property in all cases except where 
the subject-matter of the transfer is & share of & 
‘dwelling-house belonging .to an undivided family of 
which he (the transferor) is not & member in which 
case he is not entitled to joint possession OF other 
‘common or part enjoyment of the property but is 
entitled to a partition of the property which how- 
ever must bejdenied to him under s. 4, Partition{A ct 
in the event of a member of the family being a 
ghare-holder, undertakes to buy the;jshare of the 


transferee. 
“ The expression “dwelling-house belonging to an 
undivided family" in s. 4, Partition Act, has been 
borrowed from s. 44, T. P, Act, and bears the same 
meaning. Sultan Begam v.;Debij Prasad (1), relied 
on. 
" The expression “dwelling-house belonging, to an 
undivided family” refers to the family dwelling- 
house. Itdoes not mean any house or building for 
human dwelling belonging to an undivided family. 
Where the house isfor most of the time in the 
occupation of tenants it is not a, dwelling-house 
belonging to an undivided family within the mean- 
ing of s 4, Partition Act. 

S. A. against an order of the District 


Court, Mandalay, dated April 8, 1938, 


Mr, K.C. Sanyal, for the Appellant. 
Mr, J, V. Kale, for the Respondents. 


Judgment.—This is an appeal arising 
out of a suit for partition and possession 
of a seven-sixteenth share of, certain im: 
movable property and for mesne profits in 
respect ,of that share. Tne property in 
question is known as holding Nos, 8 and 
14, Block No. 164, in Pyigyikyetbhaya 
Quarter, Mandalay. It belongei- to U Ba, 
a Zerbadi Muhammadan who died at 
Mandalay about eight years before the 
suit, leaving him surviving as heirs his 
widow Ma Pwa (defendant No ~“) three 
sons, ņ Maung That Maung Nyein and 
Maung: Mye ¿(defendant No. 1) and two 
daughters; Ma Bi and Ma Ngwe Bwin, 
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The plaintiff having obtained a decree 
against Maung Thet and Ma Nyein had 


their shares in the property—calculated to 
be seven-sixteenth—attached and sold in 
execution and purchased the same at a 
Court sale in April 1934. They however, 
have not obtained possession of the share 
which they bought and consequently filed 
this suit against Maung Mye aid Ma Pwa 
whoare the only two' ofthe heirs of U Ba 
having present interest in the property 
in ‘suit. By their written statements the 
defendants inter alia averred that the pro- 
party in question being ancestral property’ 
was impartible and incapable of partition. 
This became the subject-matter of a pre- 
liminary issue which the: trial Court 
decided in favour of the plaintiffs. There- 
after the trial Court heard the” evidence 
adduced by the parties on other issues 
including that. relating to the -quantum 
of mesne profits. While such evidence 
was being taken, the defendants raised a 
plea unders. 4, Partition Act of 1893, 
thereby assailing the right of the -plaintiffs 
to'haye the property partitioned. Without 
the framing of any. issue upon this plea the 
learned trial Judge decided the. question 
thus raiséd and gave his findings upon the 
other issues on which evidence was taken. 
The learned trial Judge upheld the ‘plea 
under s. 4, Partition Act, and came -to 
certain findings as to the value -of the pro- 
erty and thé quantum of mesne -profits 
and gaye a decree in favour’ of the 
plaintiffs in accordance with those find- 
ings. 

Being dissatisfied with the refusal of 
the trial Court to grant adecree for parti+ 
tion and with the findings regarding the 
value of the property and thé quantum of 
mesne profits the plaintiffs appealed to the 
District Uourt, The learned District Judge 
considered that there should ‘have been a 
full inquiry into the value of the property 
and the quantam of mesne- profits and 
consequently remanded the case for a 
full inquiry by a Commissioner cn these 
points. The Commissioner: came to practi- 
cally the same findingsas the learned trial 
Judge who accepted the Commissioner's 
findings and resubmitted the case to the 
District Court, The learned District Judge 
held that s. 4, Partition Act, was applicable 
and confirmed the findings of the trial 
Court on the question of the value ‘of .the 
property but slightly modified the finding 
astothe quantum of mesne profits, The 


main question for decisicn in this ‘case is 


whether the plea raised by the ‘defendants 
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under s. 4, Partition Act,can be maintained, 
The relevant portion of that section is in 
sub s. (1) which reads as follows : 

“Where a share of a dwelling-house belonging 
to an undivıded family has been transferred toa 
person who isnot a member of such family and 
such transferee sues for partition the~ Court shall, 
if any member of the family being a shareholder 
shallundertake to ouy theshare of such transferee, 
make a valuation of such share in such manner 
as it thinks fit and direct the sale of such share to 
guch share-holder, and may give all necessary and 
proper directions in that behalf,” — a 

Tae expressiva “undivided family” 
means an undivided family whethér Hindu 
Mubammadan, Obristian or Buddhist, etc. 
gee Sultan Begam v, Debi Prasad (1), Thè 
present case will fall: within the purview 
ofthe section. if tne property in suibis a 
dwelling house belonging to an undivided 
family. A comparison of s 4 (l), 
Partition Act with s. 44. T. P, Act helps 
to make ‘the-meaning of the former sece 
tion much clearer, The -latter section 
provides: i 

“Where one of two or more co-owners of immov- 
able property, legally competent in that behalf, 
transfers hid share of such property or any interest 
therein, the transferee acquires,as to such share or 
interest, and so far as is necessary to give effect 
to the transfer, the transferor's right to joint 
possession or other common or part enjoyment of the 
property, andto enforce a partition of the same, 
but subject to the conditions and liabilities affecting 
at the date . of the transfer, the share or interest 80 
transferred, ` 

Where the transferes of a share of a dwelling- 
houss belonging to an undivided family is nota 
member of “the: family, nothing in this section 
shall be desmed='to entitle him to joint 
session or othétcommon or part enjoyment of the 


The rule that can bededuced from these 
two sections read side by side is, in my 
opinion, that the transferee of a snare in 
an undivided immovabie property 18 eu” 
titled to his. transferor's rignt, the joint 
possession or other common or part en- 
joyment of the property and enforce a 
partition of the same (para. l of s. i4, 
‘tT. P. Act), but if the subject-matter of the 
transfer be a share of a dweiling-house 
belonging to an undivided family and the 
transferee be not a member of the family, 
(1) heis not entitled to joint possession or 
other common or pari enjoyment of the 
property (para. 2 of s. 44, I. P. Act), and 
(2) he cannot be granted a decree for 
partition in a suit pled by him for that 
purpose if any member of the family being 
a share-holder undertakes to buy the share 
of the transferee (first part of 8. 4, 
Partition Act) in which event, (3) ail that 
‘itis open tothe Oourt . todo is to make 

(1) 30 A: 324; A W N 1908, 126; 5 A L J 352, 
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a valuation‘of such share and direct the 
sale of it to such sharesholder and give 
necessary and proper directions in that 
behalf (second part of 8,4, Partition Act). 
Thus, the transferee of a share in undivide 
ed property is entitled under s. 44, T. P. 
Act, to nis transferor’s right to joint posses- 
sion or other common or part enjoyment of 
the property in all cases except where the 
subject-matter of the transfer is a share 
of a dwelling-house belonging ‘to an un- 
divided family of which he (the transferor) 
is not a member in which case he is not 
entitled to joint possession or other common 
or part enjoyment of the property but is 
entitled to a partition of the. property 
which however must be denied to him under 
S. 4, Partition Act in the event of a 
member of the family being a share- 
holder undertakes to buy the share of the 
transferee. 

Provisions of s. 4, Partition Act, can be 
applied to the present case only if the 
share which the plaintifis purchased is a 
share in a ‘dwelling-house belonging to 
an undivided family,” This expression 
appearing in s.4, Partition Act, has been 
borrowed from s. 44, T. P. Act, sea Sultan 
Begam Vv. Debi Prasad (1) and‘ bearg the 
same meaning. 8. 44, T. P. Act, has been 
designed to prevent the transferee, who is 
an outsider, from enforcing his way into a 
dwelling-house in which other members of 
the trausferor’s family have a right to live. 


-pn Girija Kanta v, Mohim Chandra (2) a 


‘Bench of the Calcutta High Oourt refused 
to grant the transferee of a two-thirds 
Share in huts used as resideiice by a 
jolut Hiadu family a decree for joint 
possession with other members of the 
fumuy. Iu tue course of the judgment the 
learned Judges observe: 

“A stranger to the family should not be placed 
in actual joint possession of the huts, in which the 
defendants reside, whatever the strict rights of 


the plaintiff may be, as purchaser of a two-thirds 
shure of the disputed property.” 


As Mukerji J., in whose conclusions | 
respectiully agree, has reviewed almost 
all available case law on the subject in 
Nit Kamal v. Kamakshya Charan 109 
ina, Vas. 67 (3) I need not perform the 
same task again bus desire to adopt the 
foliowing observations ofthe learned Judge 
as wy own: 

“These decisions lay down that the word ‘family’ 


as used inthe section ought to be given & liberal 
and comprehensive meaning and it includes a group 


(2) 20 O W N 675; 38 Ind, Oas. 294; A I R 1916 Ool 
170; 23 OL J 587. 
(3) 109 Ind. Oas. 67; A I R 1928 Oal. 539, 


846 i 


of persons related in blood, who live in one house 
under one head or management; that it is not 
restricted toa body of persons whocantrace their 
descent from a common: ancestor; that it is not neces- 
sary forthe members to constitute an undivided 
family that they should constantly reside in the 
dwelling-house, nor is it necessary that they should 
be joint in mess; that it is sufficient if the members 
of the family are undivided gua the dwelling- 
hduse which they own; that itis the ownership of the 
dwelling-house and not its actual occupation which 
brings the operation of the section into play; and 
that the object of the section is to prevent a transferee 
ofa member ofa family who is an outsider from 
‘forcing his way into a dwelling-house in which 
other members of his transferor’s family have a 
right to live.” 
Bearing inmind these pronouncements 
and the object of tha enactment of s. 4, 
Partition Act, I have come to the conclu- 
sion that the expression “dwelling-house 
belonging to an undivided family” refers 
tothe family dwelling-house. It does not 
mean any house or building for human 
dwelling belonging to an undivided family. 
In the present esse, there has not only been 
no evidence to the effect that it was a family 
dwelling-house but it has transpired in 
the course of the evidence that the’ build- 
ings are houses which were for most of the 
time in the occupation of tenants. The 
property in’ question is therefore’ not a 
dwelling-house belonging to an undivided 
family within the meaning of s. 4, Partition 
Act. As regards the findings of the learned 
District Judge onthe question as to the 
value of “the property and as- to the 
quantum’. of mesne profits’ I see no reason 
whatever to interfere with them. - Since'l 
-- have held thats. 4, Partition Act, does: not 


apply there is-nothing to show why the’ 


appellants should not be granted their 
rights under para. 1 of s. 44, T. P. Act. 
They are entitled to a decree for partition 
of the property in suit. If they obtain 
the decree for partition of the property 
‘in suit the findings of “the Courts “below 
regarding- the valus of the property. become 
“unnecessary. -For these reasons, I allow 
this appeal and direct that there shall be 
‘a preliminary decree for partition of: the 
-geven-sixteenths share in’the property in 
_ guit and delivery thereof and also for a 
decree for the mesne profits, as found ‘by 
the Jower Appellate Court in favour of 
the appellants. The appellants are entitle 
to their costs in all the Courts, á 


cp Os Appeal allowed. 
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PATNA HIGH COURT: - 
Oriminal Appeal No. 19 of 1940 
March 15, 1940 

© Hlapetas, O. J. any VagMa, J. 
MOHAMED HABIB—Appgiianr 

. eee versus s 
. »« EMPEROR—Oppositg Parte. -O , 
. Criminal .trial—Private defence, right  of— 
Accused held had right of private defence and. did 
not exceed that right. eR ae 
Held, that under the circumstance if the acciised 
hit back and caused injuries to his assailant which 
ultimately resulted in death, it could not be anid 
that he exceeded the right of private defence, if 
at the time he inflicted the injuries he did‘ not 
realise that they were of a very serious- nature. 
The accused, therefore, had in the circumstances a 
right of. private defence which he did not exceed 
in protecting himself against his asssilant. o 
Or. A, from a decision of the Sessions 
Judgé, Darbhanga, dated January 13 

1940, : 


Messrs, K. K. Banerji and K. P. Varma, 
for the Appellant. l O 


The Govt. Pleader, for the Orown. 


= Varma, J.—This is an appeal on behalf 
of one Mohamed Habib who has been 
convicted by the Sessions Judge of Dar- 
-bhanga, under s, 304. of the I. P. C., and 
sentenced to two years’ rigorous imprison» 
ment. Two other persons, Abdul Sattar 
and Sheikh Salim, stood their trial before 
the same Court but they have been acquit- 
ted by the learned Sessions Judge. - 
The occurrence is said to, ‘have taken 


- place ona. July 19, 1933, at. village Andhri 


which is. at a distance of 12 miles from 
Policé Station Darbhanga. On that date 
the Sub-Assistant Surgeon from -village 
Sakri which is. at a distance of 5 miles 
from Andhri, was summoned to attend to 
the injuries on Wahab at 8 pv. mu. He 
came and gave first-aid and advised them 
to take the injured person to the hospital. 
Wahab was taken to the hospital but he 
died without . recovering consciousness, 
Habib the present appeliant happene to 
be the youngest of four brothers. The 
eldest was Wahab, the deceased; the next 
was Razaque; and the third was Sattar, 
It is said that these brothers have gota 
c.usin Saleem, The prosecution case is 
that Sattar and Habib -were sitting at 
about 4 P,-m. at the door of Saleem, Wahab 


.went there and asked his brothers to take 


back the registered deed from the Regis- 
-tration Office and. then divide the belagan 
jands, adding that delay would entail fine. 
The receipt happened to be in the name 
of Habib. Sattar and Habib refused, They 
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Wahab asked. for the receipt, so that he 
might take back the document. This led 
to an altercation and abuses, and on the 
orders of ‘Ziarul Haque, “who is said to be 
a father-in-law of Habib, to assault, Habib 
struck Wahab on the head with a lathi, 


- and Saleem struck him on the right wrist. 


z 


It is-said that Sattar and Hafiz. sən of 
Ziarul Haque, also strack- Wahab with 
‘lathis. Wohabin self defence hit Habib 
and Sattar, Wahab fell down senseless 
into a tank close by, and then the others 
turned on the complainant Razaque and 
chased him, but he ran away.- Majeed is 
said to have taken out Wahab from the 


` tank, and Wahab was taken to his own. 


house. i 

The cage of the accused is to be gathered 
from the written statement. The. accused 
did not make:any definite statemert be- 
fore the Committing Magistrate and in 
the Sessions Court, although Habib admit- 
ted that there was.a fight between the 
four brothers on. account of a share of 


' their auct’s property, he did not know who 


hit whom, ` nor did he admit having hit 
anybody in the fracas. 

It may be ,notsd that Abdul Razaque 
was found to have an abrasion with a 
swelling on.the left forearm about two 
days old. Sattar succeeded in proving 
that he hadan abrasion with a swelling 
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Saleem caused grievous hurt to. Wahab: 
the second assessor was -of opinion that the 
charge was not proved and the third 
assessor was also of the same opinion as 
the second one. 

The First Information Report in this 
case was lodged not earlier than July 21 
1939, at 8 a.m. although the occurrence is 
said to have taken place on July 19, 1939 at 
4 p. m, The learned Sessions Judge has not 
accepted the defence version of the occure 
rence inasmuch as he says that it was not 
proved that the occurrence took place at 
the field. which was the subject matter in 
dispute. So far as the proseculion version 
is concerned he considers that the delay 


>in lodging the First Information Report 


should lessen our Confidence in the 
exactness of the report. Of the eye 
witnesses examined in support of the 


prosecution story, he relies to a certain 
extent upon the evidence of Zainul (P, W. 
No. 3) and Sadaruddin (P. W. No. 4): but 
he does not rely upon the evidence of 
Sundar Sao (P. W, No. 5), Without going 
into the details of the evidence, this 
case can be disposed of On the findings of 
the learned Judge himself, After having 
discarded. the evidence of one of the eye- 
witnesses, and that for very good reasons, 
he was of opinion that it was Wahab, the 


“deceased, who was the aggressor, He says 


that . according. to the evidence it was 
Wahab who- first came to-the spot carry 
ing’ a stick, and that Habib: and: Sattar 
at the time had no weapons, It was how- 
aver, not clear from the prosecution evie 


“on the left leg, a bruise with swelling on. 
the back.. of the left knee, a swelling 
‘on the leftsforearm, and also a bruise om. 
the left aria) Habib had a swelling on the © 
left index finger and the thumb, and: a~ 


' 


r 


-~ 


- 


pes 
an 


swelling on the left forearm, .Tae injuries 
on Wahab were these; (1) fracture of the 
‘right ulna, (2) a lacerated longitudinal 
wound 2"..x +" scalp deep on the vault 
of the skull about 1” to the right of middle 
line. On dissection there was found ante 
mortem clot around the wound, The 
doctor noticed an injury algo on the chest 
but that injury does not seem to have 
-been the result. of an. assault on Wahab, 


_ might have been due toa fall after having 


„received the injaries on the head and the 
arm. Death, according to the doctor, was 
due to the injury on the head and the 
pressure caused on the. brain on account 


>` of that injury. Inthe post mortem report 


‘the doctor says “the death in my opinion 
was due to shock and compression due to 
‘the head tinjury.” 
The trial was with the aid of three asses- 
sors. The first assessor was of opinion 
that Habib was not proved to have hit 
‘Wahab on the head, . nor that. Sattar or 


dence when and how they got the weapons, 
Now, on-these findings the question that 
arises is whether it could be said that 
the appellant had a right of private 
defence. Wahab came to the piace with a 
stick in hand. There is no doubt that some 
injaries were caused’ to Habib by means 
of a stick.. Under those circumstances, if 


be.-hit back and caused injuries to hia 
assailant i 
‘death, it c¢annot be said that he exceeded 


which ultimately resulted in 
the right of private defence, if at the time 
he inflicted the injuries he did not realise 
that they were of a'very serious nature. 
Looking at the nature of the injury caused 
on the head of Wahab, which ultimately 
caused the death of Wahab, it appears 
that the skull was not fractured; and it 
was due chiefly to the pressure on the 
brain that death ultimately resulted. It 
cannot, therefore, be said that the injury 
inflicted by the appellant on Wahab’s 
head. was of an unusually severe nature. or 
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that it’ was intended to be so. It appears, 
therefore, that the appellant had in the 
circumstances a right of private defence 
which he did not.-exceed in protecting 
himself against his assailant. 
. I would, therefore, allow the appeal, 
get aside the conviction and sentence 
passed upon the appellant and direct.that 
he be acquitted and set at liberty forthe 


with. His bail bond, if any, will -be 
cancelled, os 
Harrles, C. J.—I agree. 
D, Appeal allowed. 
LAHORE HIGH COURT. 
Second Appeal No. 1159 of 1938 
- March 9, 1939 . 
a Batpr, J. 
JIWAN—PLaintire—APPELLANT 
/ — METEUS z e 
KESHO DAS AND OTHERS—DAFENDANTS— 
RESPONDENTS 


Transfer of Property Act (IV of 1882), s. 55(4) 
— Purchaser from mortgagor failing to pay mort- 
gagee as stipulated—Property pre-empied by F and 
transferred to- R— None paying mortgagee —R not 
aware of non-payment—Morigagor paying amount 
and bringing sutt to ‘recover it—S. 55 (4) held did 
not. apply to R—Decree held could not be passed 
against R—Hvidence Act (I of 1872), a 90— 
Production of certified copies—Presumption. 

-A mortgagor sold a portion of the mortgaged land 
to M forcartain amount a portion of which was to 
be paid by M to.the mortgagee. One F pre-empted 
the sale. and got a. decree on payment of the full 

urchase money. He then transferred the‘land to R. 

either M nor / nor R paid the mortgage money dus 
to the mortgagee. The mortgagor was obliged to pay 
the sum and therefore sued for recovery of the sum. 
‘He claimed a decree agamet R as well as a charge 
onthe property on the basisof the payment made 
to:the mortgagees and alsoas an ‘unpaid vendor. 
R had notice of the. previous mortgage but he was 
hot aware that the mortgage charge remained 
unpaid till the property was purchased by him: ` 

Held; that the principle of s. 55 (4), T. P. Act, 
did not apply to R. The mortgagor was therefore 
entitled to a decree against R anda charge against 
property in his hands. _ O 
- No presumption under s. 90, Evi. Act can be 
raised om the basis of the certified copies. The mere 
production: of the certified copies did not: relieve 
the., person producing them. from the necessity of 
producing evidence as regards the execution of the 
Originals. 156 Ind. Uas. 864 (1), and 71 Ind. Cas. 568 
(2), relied on, ` 


. 8. A. from the decree of the Senior Sub- 
Judge, Gurdaspur, dated June 24, 1938. 


Mr, C. L. Aggarwal, for the Appellant. 


Mr. Shamair Chand, for Respondent 
No.l. 


 dudgment:—The material facts of the 
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Case giving rise to this second appeal 
may be briefly stated as follows: An 
ancestor of the plaintiff mortgaged the 
land in. dispute” along with some other 
land in favour of Kunj Lal, predecessor- 
in-interest of defendants: Nos. 2 and 3, 
for-Rs. 192 by a registered deed dated 
August 11,1899. A further charge of Rs. 400 
was created on the same land by another 
registered deed dated August 4, 1914. On 
May 29, 1929, the plaintiff sold 2/3rds of 
the land along with some other land to 
one Mulk Shah for Rs. 4,000 out of which 
Rs. 500 were to be paid to the previous 
mortgagees, namely defendants Nos, 2’ and 
3. (In the plaint it is stated that the 
sale was for Rs..4,500 but itis admitted 
that the sale was in fact for Rs. 4,000 
only), Fatta, defendant No. 4, preempted 
the sale in favour of Mulk Shah and got a 
decree from the Appellate Court on payment 
of the full purchase money with costs, A 
few months later, he transferred the land 
pre-empted by him to Ram Singh, defen- 
dant No. 1. -The plaintiff alleged that 
neither Mulk Shah nor Fatta nor defen- 
dant-No. 1 paid the morigage money 
due :to defendants Nos, 2 and 3 and that 
he himself was obliged to pay the sum 
and therefore -sued for recovery of. the 
sum of Rs. 500.. He claimed this amount 
both on the basis of the payment made 
to the mortgagees and‘ also as an ‘unpaid 
vendor,’ The trial Oourt ‘dismissed the 
suit but -on appeal the learned Senior 


“Subordinate Judge has ‘grarited “a decree 


for Rs. 500. against Fatta, defendant No. 4, 
only... From this decision the plaintiff has 
preferred the present appeal and his Gonten- 
tion is that he was entiled to a decree: for 
the aforesaid sum against Ram Singh, defene 
dant No. land that the same should also 


-have been made a charge on the property 
‘sold to Ram Singh. : 


Before proceeding to the merits of 
the case, it is necessary to, deal with the 
contention of the’ learned Counsel for the 
appellant that certain documents, namely 
copies of the mortgage deeds of:-1899 
and 1914, were wrongly rejected by. the 
Courts below. It appears that these certifi- 
ed copies were produced in the:trial Oourt 
but no evidence was led with, respect’ to 
them. The appellant apparently relied on 
s.. 90, Evi. Act, for a presumption being 
raised as regards the due execution of 
the original mortgage-deeds; but as the 
originals were’ not forthcoming, it seems 
clear frcm the decision of their Lordships - 


r 


.of the- Privy Oouncil: reported. in Basan 
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Singh v. Brij -Raj Saran Siugh (1) that 
no presumpuon under 8. $90 could be 
raised on the basis of the certitied copies, 
It is not disputed that no evidence was 
led. as regards.the certiied copies of the 
mortgage deeds, The mere production of 
the certified copies did not relieve the 
plaintif from the necessity of producing 
evidence as regards the execution of 
the. originals; vide Chuhamal vw. Rahim 
Baksh, 7i.Iud. Oas. 568 (2), In these cir- 
cumstances, it seems to me that the Courts 
below were right i in holding that toese copies 
were not duly proved and they were rigatly 
returned. Tne learaed Senior Subordinate 
Judge was also rigot in holding that there 
were no. reasons for admitting additional 
evidence with respect to tnese certitied copies 
under O. XLI, r. 27, Oivil P. O. as the 
plaintuf had ample opportunity of producing 
the necessary evidence in the trial Court. 
Ooming to the merits of the case, tag main 
contention of the learned Counsel for tne 
appellant is that Kam Singh, defeadant, had 
notice of the previous. mortgage. as well as 
the non-payment of.ine mortgage money aad 
taerefure te appellant was-eatitled to.claim 
the.sum of Rs, 500 from Kam. Singh as a 
charge on the property sold, He-relied in 
this respect:ou the principle laid down in 
8.39 (4), D; P. Acs ‘'uere seems -to Də 
Builicient evidence on the record to,-saow 
that.Ram Singa nad knowledge of . the 
previous morigage. Lhe piaint in -tne 
pre-emption suib iosituted py Faita was 
acwally written by Kam iuga, who is 
a „poutoa writer, Ram iaga nas also 
admitied that the sale-deed in favour of 
Muik Shah was seen by him, Tais sale- 
deed also mentions the mortgages la favour 
of defendants Nos. 2.and 3. Tae real poiut 
tor consideratiou, theretore, is wuetaer 
Ram Singan was. aware that.tne mortgage 
charge remained unpaid till the property was 
purchased by.him,. The pre-emption decree 
was on payment of the fuil purchased mouey, 
namely its. 4,000 .with costs, as stated above. 
This amount nad . been deposited by. Fatta 
in. Uourt and as a result Fatta. acquired 
title .as full owner (ses O. XX, r. 14, Usvil 
P.O.) Itis alieged toat Fatta subsequently 
witadrew a sum of ks. 900 out of tne 
sum deposited by .oim.. {tis not clear why 
' Faita was allowed to witudraw this suum 
(1) 57 A 494; 156 Ind. Gas, 864; AI R1930 P O 
133; 62 IA lgu; ök PU. 4; hdd OWN 15u; (1935) 
M w N ioù; (iv385) A Ld 817; 39 O W N i007; Y 
M L J 225; 42 L 231; äl Bom LR dua; 37 P uk 


614 {P 0). 
(2) 74 iad, Oas, 563; AI R 1924 Lah 303; 18 PW 
R 1923 B 
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but: in- -any case the fact remains that Fatta 
had obtained a valid title by depositing 
the full purchase money in Oourt in accorde 
ance with the decree passed in his favour. 
It- was this title-which he conveyed: to Ram 
Singh subsequently, and it has been found 
that Ram Singh also paid the full purchase 
money, namely Rs. 4,000 to Fatta. Tere 
is nothing on the record to snow that 
Ram Singh was aware at the time of the 
sale in his favour that the sum of Rs. 500 
which was due to the mortgagees had been 
withdrawn and not been paid to them by 
In view of the fact that Fatta 
had deposited the full purchase money, Ram 
Singh would nave been justified ia inferriag 
that the mortgage money nad been paid 
to the mortgagees. In tne absence of any 
clear evidence as to his knowledge of 
the withdrawal of the sum: of Ks,-900 by 
Fatta and the non-payment of that sum 
to the mortgagees, the priaciple of s, a9 
(4), I. P. Act, will not, I think, apply to 
Ram inga. I therefore ‘hold that the 
learned Senior Subordinate Judge was right 
in not grantiug a decree for Rs, 300 against 
Ram Siogh. -As regards the payment of 
the mortgage charge by plaintiff to defeas 
dants Nos. -2 and 3 L do not thiak aay 
separate cause of action accrued to plain- 
tiff. The- paymeatof tae mortgage charge 
simply wiped out the mortgage, All that 
the plaintiff could claim ia tha ciurcumstancas 


' was damages for breach of coatract from the 


original Vendee or at the moss against Fatta, 
who took tne property by -pre-emption, - He 
has -already -been -granted a decree - for 
Ks. -500-azainst Fatta, ia view of the facts 
desuribed above, [.do not think he 1s entitled 
to.claim -any relief-against- Kam Singh, d 
accordingiy.dismiss the appeal with cosis, 
8. - Appeal dismissed, 
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First Oivil Appéal No. 24 of 1937 
March 23, 1940 
- Zia-Ui-Hasan AND Has ILTon, JJ. 
MADAN THEATRES, LTD.—i)RFENDANT— 
APPELLANT 
versus 
= NARAYAN DAS—P LaINTIFR— 


RESPONDENT, 
‘Contract Penalty —Money payable b y instalments 


. —Paslure of-instaiment rendering money pard Leable 
to -forfeiture—Provision - held: - penaity—Interesi— 


interest not .provided in. contract — Whether can be 
allowed. 

Where in an agreement to pay money by instal- 
case of default the 
money -already paid would be-forfeited, the provi- 
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gion is a. penalty. In sucha case, if there is a 
default a reasonable sum by way of damages only 
can beclaimed. 33 Ind. Oas. 323 (1), referred to. ` ` 
No interest would be allowed where the claim 
for interest isnot within the contract nor is . such 
interest by ‘way of damages nor is it specifically pro- 
vided for by statute. 173 Ind. Cas. 15 (2), relied 
on. L m . ~ Da . = 


` F.O. A. against the decree of the Oivil 
Judge of Mohanlalganj, Lucknow, dated 
September 30, 1936. i i 


~. Messrs, H. D. Srivastava and S. R. Sri- 
vastava, for the Appellants, tape ii 

Messrs. A.- Husain and Makund Behari 
Lal, for the Respondents: . - 


Judgment.—Tnis is an appeal;by defen- 
dant No, i Madan Theatres Ltd., against a 
decision of tne Oivil Judge of Mohaniaigan) 

gainst them decreeing a suit of the plaint- 
iff Narayan Das. 


Tnere was originally a second defendant. 
but he is not.a party to tne appeal and we 
are not concerned withhim. | 
The plaintiff took tne rights of the dis- 
tribution of a film ‘Sukni Lutera” for the 
U, P. and Delhi Provinces, Tne defendant- 
appellant owned the nim and was to hand 
over two copies of it, to the plaintiff who was 
to make arrangements with various cinemas 
that the tilm. might be shown there. . An 
agreement, whicn is Kix. As] was entered 
into on March 5, 1934, and , gave wne plainte 
iff the right for wo years: tó, lease tae film 
to cinemas in the area, already stated. 
The plaintiff was . distributor under the 
fame of the Saree Visaonu Laikies and ne 
bad to pay Rs. 15,000 to the appeliant; 
Rs. 3,000 were to be paid on Marcu.3, 4934, 
Rs, 3,0u0 were to be paid on receipt of tne 
raijway receipt of the tilm and the balance 
of tts. ¥,0U0 was to be paid by nve equal 
monthiy instalments of Ke. 1,000, tne urst 
instaiment becomimg payable in the tirat 
week of May, 1954, aua the last, therefore, 
being payadie in the first week of Sepieme 
ber, l¥o4,- Admitiedly this iast instament 
was not -paid tuen and pnas'im tact never 
been paid. The reason given tor not paying 
jt is-that-the piamtit thought that the 
takings-had been-s0 bad that he would never 
get hs. 15,000 beiore the end of the year, 
Under para. & of the agreement the plamtit 
as distributor. wes to lease the nim to 
cinemas for 60 per cent. of the takings 
for the ‘first run, 50 per ‘cent. for ine 
second rum and 40 per.cent, for tne 
third and subsequent runs.: From these 
takings Le was entitled to 10 per cent. ior 
hin-seit, the-balance going io the appellant, 
Under para. 18 of ine agivement. if ike 
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takings did not amount to.Rs. 15,000 within 
one yeur from ihe date of ihe agreement; 
the plainuti nad tue rignt to recover the 
denci irom.the appellant. Tne case of the 
plaintiff, tnerefore, is that by September, 
lv34, he guessed that Rs. 15,000 would not 
be recovered from cinemas as takings and, 
therefore, the diference between Ke. 15,000 
and. the actual takings would have to. be 
returned to him. by. the appellant so that it 
was unnecessary tor him. to make this last 
payment. ‘line Court below has found that 
this was no justilication f.r not paying the 
last instalment; and the learned Counsel 
for the plainuff-respondent has not really 
disputed the correctness .of the decision of 
the lower Court. .We have it, therefore, that 
the plaintiff did not fully comply with the 
terms of the.contract. On failure to comply 
with any ofthe terms of the contract on 
the part of the piaintiit, the appellant was, 
according to this agreement, entitled under 
para. 4 to stop the screening of thefilm, to 
take possession of all copies of the nim in 
possession of the plaintiff, 10 forfeit all the 
money Paid -by..the plaintiff without affect 
ing. the right- to .sue. ior the money and 
under para. 1/ .to cancel the above agrees. 
ment after giving a fortmight's notice... In 
dact none of these things was done. gan 

It has been argued by the leartied Counsel 
for the.:appellant that. nis. client” did forfeit 
the money,. but he has not been able. to 
polnt.to any document or oral evidence 
showing that there was such forfeiture. . it 
isclear from Ex. Bel, D. W. No. l, a letter 
from the appeliant, dated December 4, lyt, 
that he had not forfeited anything ior. he 
then meréiy asked for that iast instalment 
which iu reality snouid have been ' paid in 
the monih ot September, Tne learned 
Qivil Judge came to tue conclusion that 
tuere was waiver. by the. appellant of. the 
rights which we have enumerated . above 
aud, he, therefore, went iio the evidence 
of accounts and came to the conclusion that 
the pamut was entitled to.the amount 
Claimed which consisted. of the balance 


-beween Ks, 13,ZU0 aciually paid -by the 


.pilantift towards-i.ne sum of ks. 15,000 and 
is. 7,974°14-0 consideration of. takings, thus 
arriving at the principal sum Kes. 0,222-2+0 
pius Ks. 77l4-U as interest by way. iof 


damages. .. . 


Tue jeained Counsel for the appellant 
has urged before us ihat the suit was pro- 
mature: or without cause of action as the 
iim aid not run ior a: ful year. 'He urges 
hal it was the duty of the plaint under, 


para, 3 of-the agreement to continue ecreeny 
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ing the said film in the territory and 
stations allotted during the period stipu- 
lated above (i. e., one year) and as he did 
not do so he is not entitled to maintain the 
suit. 

This point is first raised in this Court 
for we find no mention of it anywhere 
before. . Apart from that, the appellant 
relies meraly on the statement of P. W. 
No, 1 that the film was kept in use till 
January or February 1935, as meaning that 
after that period and up to March 5, 1935, 
the ‘film was not shown anywhere. The 
exact date when the film was no longer 
shown is not given, and if we are totake 


it as being the end of February there were 


only some five days left." The plaintiff had 
no cinema of his own in which to-show the 
film but he had to find cinema manager 
willing to take it and if be tried his best 
and they would not take it, it could not 
possibly be said that he had broken his 
contract, It was only if he was negligent 
that it could be said that he had not carried 
out the terms contained in para. 3 of the 
agreement, and there is no evidence that 
he was negligent for, as we have said, the 
point was never raised before. We are 
unable, therefore, to find that because the 
film did.qot appear in -any cinema between 
the end-of-February’ and ‘March 5, this was 
a breach of the contract by plaintiff: ` ) 

The next point urged by the learned 
Counsel for the appellant is that-the tilm 
has never been returned and the claim of the 
plaintiff should not’have been allowed withe 
out an order for the return of the tilm. This 
appears in para.8& of. the memorandum of 
appeal in this Court and -the: learned Couns 
sel for the plaintiff-respondeént says that he 
has no objection to the decree in favour 
of his client being made conditional on the 
‘return of such copies of the films as his 
client has. 

The next point urged by. the learned 
OQounsel for the appellant is the most im- 
portant one. He urges that the failure of 
the plaintiff to pay the last instalment pree 
vents him from maintaining this suit at all. 
_.Dhere is no doubt that under the contract 
dhe appellant was given the right to do 
' Various things, which we have already 
stated, amoug others that of forfeiting the 
money already paid, but we are unable to 
find that he did in fact exercise any of his 
rights and we agree, therefore, with the 
decision of the lower Court that he waived 
those rights and if there was any breach 
of the contract.on the part of. the plaintiff, 
the. appellant. would only be. entitled -to 
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damages and he has distinctly stated that 
he would sue for those separately. We are 
satisfied that the provision that the money 
already paid could be forfeited is a penalty, 
for a right to forfeit as in the prerent case, 
sum of Ka. 13,000 because of the nonepaye 
ment of the last instalment of Ks. 1,800, is 
obviously a penalty and cannot be compared 
with thé forfeiture of a small sum paid in 
advance, [n cases of penalty, Steedman yY, 
Drinkle (A. I R 1915 P O 94) (1), shows that 
only a reasonable sum can be claimed, but 
in this case not even a reasonable sum can 
be claimed because that reasonable sum 
will be the damages for whica the appeliant 
says he will sue separately, and presumably 
for this reason he gave no indication as to 
what this reasonable sum would be, The 
position, therefore, is reduced to this: what 
did the plaintiff actually realise and then 
what is the difference between the sum 
realised and the Rs. 15,000 minus the last 
instulment, for, he was entitled to recover 
this difference under the terms of the agrees 
ment. The plaintiff has stated on oath that 
as shown by the accounts which he has put 
in and by certain Vouchers given him by 
cinema managers the amount is that which 
he has ciaimed in the plaint. We have, 
therefore, his statement on oath as to the 
amount which is supported by a book of 
accounts, Hx, 108, waich contains items of 
takings as well as other items, and he bas 
also filed vouchers on papers belonging to 
Various Cinemas which purport to be the 
actual takings, By filing these accounts 
and the vouchers of these cinemas he has 
given an- opportunity to the defendaate 
appellant to prove that he has not’ admitted 
receipt of monies -which are not contained 
either in this account book or in tnese 
vouchers, but the defendant has produced 
no evidence to show that any other amount 
was realised. ` It was also the duty of tne 
plaintiff under para, 1I of the agreement 
to submit-reguiarly the booking of the 
film and accounts of the takings with state- 
ments of ticket sales signed by the managers 
of the cinemas and countersigned by the 
distributor. The plaintiff has sworn that 
he did submit these accounts whicn, it is 
clear from tais statement, would be state- 
ments-similar to ‘taose vouchers which ha 
has submitted in this case, for he says 
that one set of vouchers he kept and the 
other set of vouchers he sent to the'appele 
lant; Against this evidence on oath by tue 
plaintiff supported; at any rate, to some 


- (1): AIR1915 P C 94; 33 Ind. Oas, 323; 85 LJP Ọ 
79 PO. 


f 
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extent by his accounts and these vouchers, 
the defendant has not given any evidence 
by coming into the witness-box and saying 
that he received no such accounts. The 
néarest he has got to giving evidence was 
that defendant No, 2 stated that defendant 
No. 1 did not send these vouchers to him 
and, therefore, he came to the conclusion 
that none were submitted by the plaintiff 
to defendant No 1. This evidence obviously 
is entirely useless. The learned Counsel 
for the appellant also asks us to hold that 
Ex. B-?, a letter by the plaintiff to the 
appéllant, which states that the “cheque. of 
‘instalment together with upto date account 
of statements shall be sent to you by 
tomorrow as soon as completed” means 
that no such accounts had been submitted 
by that time, In the first place we are not 
prepared to hold that this. amounts to any- 
thing more than what it says, namely, that 
full accounts up to the date of that letter 
had not yet been submitted, and we cannot 
presume that uo accounts at all had been 
submitted up to that date much Jess that 
the promise to submit whatever accounts 
Bad not yet been submitted, on the follwing 
day Was not carried out. We consider that 
the ‘plaintiff had discharged the burden 
‘which lay on bim to submit prima facie 
prcofof the amount which he had actually 
received, and in the absence of anything 
to make ue doubt his statement on oath 
reinforced by the documents he has pro 
duced, we are entitled to accept it. À 
< Tne last point raised by the learned 
‘Counsel for the appellant is that in view 
of the decision of their Lordships of the 
Privy Oouncil in Bengal Nagpur Railway 
Compay Ltd. v, Ruttanji Ramji (651 A 66) 
(2) no sum should have been decreed .as 
interest a8 it was not within the. contract 
‘hot was such interest by way of damages 
and nor was it specifically provided for by 
statute. We accept this contention with 
the result that the decree of the Court below 
s modified only in that the plaintiff is 
only entitled-to execute his decree after the 
return of such copies of the film as he has and 
he is only entitled to Rs, 9,22z-z-0 and not 
also to Rs. 77-14 interest. As the appellant 
was disputing the decree of the Oourt 
which decreed Re. 5,300 against him and 
has only succeeded as regards Rs. 77-14 


19 P L T125; (1938) A L Jle% A IR 1938 P 
67; 10 R PO 316; 47 L W 281: 1938 O W. N.261, 
1938A LR 167; 4B R 374; (1938) 1 M'L J 640; 32 
.8 L R.3744; 670 L J153;42 OWN 985; (1938) M 
E A 046; LL R (1938) 2 Cal. 72; 40 Bom. È R 746 


OHINNAPPAYAN v. NARAYANA PaTTaR (MADR.) 


187 10 


and an order for the -return of the two 
films which are probably of little use as 
he has never asked for them back, we think 
this is a fit case in which the respondent 
should be allowed his costs. 

We, therefore, allow only to the extent 
stated above, this appeal but allow the 
respondent his costs Ea 


D. i Appeal allowed. 





MADRAS HIGH COURT 
Appeals Nos. 121 and 122 of 1937 
‘ July 27, 1939 
Wadsworth, J. 
KARANKATIIL HaJi THAWBILAVA 
ISMAL KOWTHEN’sS son OHINNAP- 
PAYAN AND OTH#RS— APPELLANTS 


`” versus : 
KARUMANASSERI GRAMOM 
PARASURAMA PATTAR’S son 
NARAYANA PATTAR—Ra&sPonvent 

Civil Procedure Code (Act V of 14908), O. XXXIV, 
T. 14, 3..1l—Lease by mortgagee back to mortgagor, 
pari of mortgage transaction dnd merely machinery 
for realizing interest ~Sutt for rent under lease 
—Under decree in such suit equity of redemption, 
when can be sold-—Decision of issue between parties 
in prior execution proceedings under different -and 
anterior decree—Stmilar matter at stmtiar istage in 
subsequent sust, if can be raised. Í D 

When a lease back is part of a transaction of mort- 
gage and is merely a piece of machinery for realizing. 
the interest on the mortgage, a suit [or rent under 
that lease would in fact be a suit to realize the. in- 
terest on the mortgage and under a decree insucha 
suit the equity of rédemption could not be brought 
to sale unless the suit was actually framed as a suit 
on the mortgage. Thefact that the mortgage .was 
on one day and the lease on the next day has very 
lutilo bearing on the question whether the lease and 
the mortgage form partof the same transaction. 
Nor the fact that an advance by way of security for 
rent was paid necessarily makes the lease something 
separable from the mortgage. Similarly the fact 
that the lease is expressed as ending on the same 
date asthedate on waich the right of redemption 
begins, is a clear indication that both the deeds 
form part of.one and the same. transaction. 

The decision of an issue between the same parties 
in a prior execution petition under a different and 
anterior decree, 1s.the decision of a question arising 
in part of the proceedings in one suif and an attempt 
to raise the same matter at a similar -stage of-the 
proceedings in a subsequent suit will be barred by. res 
gudscata, ~ i 2: 


A, against the appellate orders -of the 


Bub-Judge, South Malabar. at Palghat, in 
(2) 65 IA 66; 173 Ind. Oas. 15; 1988 OLR 119° = 


A. 5, Nos. 32 and- 31 of 1937; respectively, 


Messrs. K, Kuttikrishna Menon and. K. 
V. Gopalakrishna Nair, for the Appellants. 
_ Messrs. P. S. Narayanaswami Iyer and 
P. R. Narayana Lyer, for the Respondent. 
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-= Judgment. — These appeals arise out 
of an order allowing the execution of a 
decree for arrears of rent obtained by a 
usufructuary mortgagee against his mort- 
gagor who is the lessee of the hypotheca. 
In .the execution petition the mortgagee 
sought to bring to sale the equity of 
redemption in the mortgaged property in 
order to realize the decree for arrears of 
rent, An objection which was disallowed 
in the lower Appellate Court, was based 
on O. XXXIV, r. 14, Civil P. O., to the 
effect that the decree was in fact a decree 
for payment of money in satisfaction of a 
Glaim arising under the mortgage and 
that therefors the decree-holder was not 
entitled to bring the mortgaged property 
to sale otherwise than by a suit for sale in 
enforcement of the mortgage. 

_ The appellant (mortgagor lessee) mort- 
gaged his property usufructuarily to the 
respondent by a deed dated November 30, 
1930 and by another deed dated Decem- 
ber 1, 1930 the mortgagee leased the 
property back to the mortgagor. The 
mortgage itself provides for ‘redemption 
on ist Kumbham 1107 or any date up to 
the 30th of that month or during the same 
period in successive years, The lease is 
for a period of one year ending on Ist 
Kumbham 1107 on which date the lessee 
undertakes to surrender the property. The 
liabilities undertaken by the mortgagee in 
respect of Govt. revenue, michavaram ete., 
under the mortgage deed are the subject 
of special covenants in the lease deed, 
The question of the relation between the 
Jease and this mortgage has. come up for 
consideration in a previous litigation aris- 
ing out of the lease, The rent due under 
the lease deed was not paid and the lessor- 
mortgagee filed a smsjl cause suit for 
the arrears and got a decree which was 
executed on the original side of the Sub- 
Court. In execution the decree-hclder sought 
to bring to sale the equity of redemption 
in the mortgaged property, An objection 
was preferred on the strength of O. XXXIV, 
r. 14, Civil P.-C. On this petition the 
Subordinate Judge passed orders holding 
‘that ihe application for sale was barred 
under O. XXXIV, r. 14, and allowed the 
objection petition. The .-judgment in this 
matter is Ex, A. The execution with 
which we are now concerned was under 
the decree in a later suit, O. 8, No. 215 of 
1934, the appears in question being arrears 
of rent for years subsequent to the year 
actually covered by the lease. The execu- 
in topetition was filed in the Court of the 
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District Munsif and the same objection 
under O. XXXIV, r. 14 was taken tothe 
application to bring to sale the equity of 
redemption, It was also objected that 
the application was barred by res judicata 
by reason of the former order Ex. A, The 
trial Court upheld the objection but the 
learned Subordinate Judge has allowed the 
execution to proceed, 

It is, I think, well established that 
when a lease back is part of a transaction 
of mortgage and is merely a piece of 
machinery for realizing the interest on the 
mortgage, a suit for rent under that lease 
would in fact be a suit to realize the in- 
terest on the mortgage and under a decree 
in such a suit the equity of redemption 
could not be brought to sale unless the 
suit was actually framed as a suit on the 
mortgage. It is however contended that this 


-lease must not be regarded as part of the 


mortgage transaction and thatit is am ene 
tirely separate transaction on a different 
date with features which indicate an inten- 
tion that it should not be merely a portion 
of the mortgage transaction. The differ- 
ences upon which the learned Subordinate 
Judge relies are as follows: Firstly there 
is an interval of one day between the two 
deeds, Secondly, there is the difference in 
the period of the lease which is for one 
year only, whereas the mortgage is redeem» 
able at the end of the same period or at 
subsequent dates. Thirdly there is the fact 
that the lease provides for the payment of 
what is called kattakanam which, I am 
informed, means an advance paid as securic 
ty for future rents, It seems tome that the 
fact that the mortgage was on one dag 
and the lease on the next day has very 
little bearing on the question whether the 
lease and the mortgage form part of the 
same transaction, more especially in the 
circumstances of the present case wherein 
the standing crops onthe land were to be 
reaped by the mortgagor, so that both 
the fall possession of the property and 
the actual effect of the lease were to begin 
at a subsequent date when the standing 
crops were harvested. Nor do I think the 
fact that an advance by way of security 
for rent was paid necessarily makes the 
lease something separable from the morte 
gage. And as to the difference in the 
term the fact that the lease is expressed 
as ending on the same date as the date on 
which the right of redemption begins, is 
to my mind a clear indication that both 
the deeds form part of oae and the same 
transaction. Reading these two documents 
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together I have no doubt in fact that they 
are both part of the same bargain and 
that the lease was intended to implement 
thé undertakings of the mortgage, Instead 
of providing for a simple mortgsge with 
‘payment of interest in- cash, the common 
device was employed of drafting the morte 
gage 88 a usufructuary mortgage and 
making the mortgagor a tenant paying 
rent. Tbe transaction was in its essence a 
mortgage in which the interest was collect» 
ed in the shape of rent, 

‘Moreover. it seems to me that it is not 
open to the respondent to contest. the 
identity of the transaction of lease with 
the transaction of mortgage. The matter 
was thrashed out at length between the 
ssme parties in connexion with the same 
„transaction in the execution petition in‘a 
former suit for rent. It is contended that 
though the principle of res judicata applies 
to successive execution petitions in the 
same suit under the same decree, there 
is not res judicata in respect of a decision 
in an execution petition under a former 
decree when the same matter arises for 
decision in an execution petition under a 
subsequent decree, This contention seems 
to me to overlook the essential basis of the 
rulings with reference to the applicability 
of the principle of res judicata to proceed- 
ings in execution, The difficulty which arose 
in applying the principle of res judicata to 
execution proceedings arose from the fact 
that successive execution petitions in.the 
same suit could not be regarded strictly 
speaking as decisions in successive suits 
between the same parties. Therefore, in 
terms, s. 11, Civil P. ©... bad no appli- 
cation. But it was held that though the 
precise rule embodied in s. 11 did not 
apply, the parties were governed by the 
principle that when in one stage of a suit 
a matter had been finally decided, the 
same matter could not be agitated again 
in a subsequent stage of the same suit. 
But when we are concerned with the decision 
of an issue between the same parties in a 
prior execution petition under a different 
and anterior decree, this difficulty does 
not arise. What.we have is the decision 
of a question arising in part of the proceed- 
ings in one suit and an attempt to raise 
the same matter at a similar stage of the 
proceedings in a subsequent suit. The 
principle of s. 11 applies directly’ and it 
is unnecessary to call in aid the reasoning 
of the Privy Council in Ram Kirpal: v. 


Rup Kuari (J) snd subsequent caées ‘as to 
1) 6 A 269; 1) IA 37;4 Far, 489 (PO), 
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the application of the same rule by analogy 


to successive stages of tre same suit, 


The most that can be said for the decree. 
holder is that the order Ex. A, in the former 
proceedings only decided that the lease in 
this case-was part of the transaction of mort- 


‘gage and that in execution of the decree 


for arrears under. that lease the hypotheca 
could-not be brought to sale; whereas now 


‘we are concerned with the execution of 


the decree for arrears due from the tenant 
holding over « after. the expiry of the 
lease. So that the question is not precisely 
the same. But in so far as it involvesa 
decision as to the oneness of the transace 
tion of lease with the transaction of morte 
gage, the matter cannot in my opinion be 
reopened between the parties. I do not 
think that it makes any difference -to the 
applicability of O. XXXIV, r. 14 that we 
are now concerned with arrears of rent 
due from a tenant holding over after the 
expiry of the term of the lease. The 
relation between the parties is still govern- 
ed by the terms of this lease even though 
the original period fixed has expired... The 
rent claimed is still in its essence a sum of 
money due under the mortgage. Therefore, 
O. XXXIV, r. 44, still applies, ae 
It is however argued that in so far as 
the decree is a decree for costs this Rule 
will have no application and the respond- 
ent quotes the case in Haribans Rai v. 
Sriniwasa (2). That case is not quite an 
authority for the position which the 
respondent takes up. It was a case ofa 
usufructnary mortgagee who was not given 
possession of the hypotheca and sued for 
Possession and incidentally got a decree 
both for possession and for costs. It was 


-held that the decree so far as it related to 


costs was not a decree for meney due 
under the mortgage and that therefore 
O. XXXIV, r. 14 did not bar its execution 
by the sale of the hypotheca. The position 
however is somewhat different here. It 
is true that the mortgagee is suing for 
possession but his substantial claim is for 
arrears of rent and those arrears are, in 
the view I have taken, an essential part 


‘of the mortgage amount. By the analogy 


of O. XXXIV, r.10 the decree in so far as 
it is a decree for costs must be deemed to be ` 
added to the claim under the ‘mortgage 
even though the suit is not in terms a 
suit based on. the mortgage. I do not 
think that there are any grounds for separate 
ing the costs on the relief for possession 
from the costs in the rest of the suit. The 
(3) 35 A 518; 20 Ind, Cag, 696; It ALJ 84l- > 
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esszntial thing which the mortgagee wishes 
to recover is the money due from bis 
tenant which is in effect the interest due 
on his mortgage. This he cannot recover 
by sale of the equity of redemption other- 
Wise than under’a mortgage decree. In 
this view I allow the appeal, set aside 
the order of -the lower Appellate Court 
and restore the order of the - District Munsif 
dismissing the execution petition and 
allowing the objection with .costs through- 
out (in-A. A..A.O. No. 121 of 1937 only). 
Leave granted. =" ies ok 

c NeD: ` Appeal allowed. 
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©- _ ALLAHABAD HIGH COURT 
Criminal Reference No. 137 of 1933 
November 17, 1939 
- BENNET AND VaeremadJ. | 
‘-OHHANGA MAL —APPLIOANT 
. versus 
EMPEROR rmRrovan HEALTH 
OFFICER, MUNICIPAL BOARD, 
ALIGARH—Opposite Party. — . 

U. P. Prevention of Adulteration Act (VI of 1912), 
s.' 18—Prosecution under—Previows conviction, if 
can be shown—Potnt that ghee is not: manufactured 
at shop cannot be taken for first time in revision 
—Ezpression “in which ghee is manufactured" 
applies to manufactory, shopor place. =  __ 

“In the case of a‘prosecution under s. 18, U, P, 
Prev. of Adulteration Act previous conviction for 
selling adulterated ghee would be relevant to show 
intention. Rex v. Armstrong (1), relied on. 

‘In the case ofa prosecution under sg. 18, itis 
for the accused to take the plea that his shop 
is not such a manufactory, shop, or place in which 

hee is manufactured, under s. 242, Criminal P, O., 
in the trial Court. z he fails to do this, he can- 
not raise it for the first time in revision 
© The words “in which ghee is manufactured” in 
s; 18 apply to the three. previous things mentioned 
that is “manufactory, shop or place.” Ifthis were 
not so, then if would be an offence to keep any 
substance to be used for the adulteration of such 
ghee in any kindof a factory or any kind ofa 
shop. That cannot be what was intended by the 
Legislature, -but the Legislature’ did intend that the 
manufactory orthe shop were those in which ghee 
was manufactured. 


Mr. W. A. Aziz, for the Applicant. 
` Mr, A. M; Khwaja, for the Opposite Party, 


_ The. Deputy. Govt. Advocate, for the 
Crown. . ; l 


. Bennet, J.—This is a criminal reference 
by the learned Sessions Judge of Aligarh 
in fegard toa conviction of Ohbhanga Mal 
üñder s. 18. U. P, Prev. of Adulteration 
Act (Act VI of 1912) and a fine ‘of Rs, 150 
and Rs. 48-12-0 as expenses or in default of 


. payment oné, month’s rigorous imprison- 


i 


t 
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ment. The cage was tried summarily and 
was a summons case. The Oriminal P. O., 
8, 242 provides as follows: 

“When the accused appears or is brought before 
the Magistrate the particulars of the offence of which 
he is accused shall be stated to him, and he shall be 
asked if he has any cause toshow why he should not 
be convicted; but it shall not be necessary to frame s 


formal charge." i. 

In accordance with this Section the 
Magistrate apparently explained the report 
of the Sanitary Inspector to the accused, 
This report set out that accused had in his 
shop certain canisters containg moong phali 
or groundnut oil and certain canisters 
containing ghee and the keeping of these 
two sets ofcanisters was contrary to s. 18 
of the Act. The accused filed a written 
statement in which ground 2 sets out that 
groundnut oil cannot be mixed in ghee and 
the Court might examine this itself. Enmity 
was also alleged with the Sanitary Inspece 
tor, No other defence was taken The 
accused orally admitted in the statement to 
the Court that some canisters contained 
ghee. and other canisters contained moong 
phali oil, The first report also set out that 
one month before the date now charged the 
accused had been fined Rs, 71-15-6 on 
September 19, 1938, for selling adulterated 
ghee. This previous conviction would be 
relevant to show -intention following the 
well-known ruling in Rex v. Armstong (1). 
The accused was convicted and afterwards 
he made an application in revision to the 
Sessions Judge.:. That revision proceeds on 
the same grounds ashis written statement. 
The learned Sessions Judge however took 
an entirely new. ground that the Section 
requires that the shop should be one in 
which ghee is manufactured and the Ses: 
sions Judge states: 

“Qlearly the shop of the applicant was not such 
a manufactory, shop or place in which ghee is 
manufactured and therefore s. 18 does not apply 


and therefore the applicant has been wrongly con- 
victed.” 


' Learned Counsel for the applicant is 
quite unable to show any thing on the re- 
cord in support of this finding of the Ses- 
sions Judge that theshop of the applicant 
is not a place in which ghee is manufacture 
ed. - We adjourned this case for an interval 
to allow learned Counsel to produe the 
licence and conditions under which the 
accused has his shop for sale of ghee, but 
learned Counsel merely produced licence 
receipts of payments. On the back of those 
receipts itis stated that there are condi- 

(1).(1928) 2K B 555; 91 L JK B 904; 160r, App. 
R149; 127 L T 221;86 J P 209; 868 J 540; 38 T L 
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tions of which a copy is given to the appli- 


cant,.but such conditions are not produced- 


before us. It is therefore not possible to see 
whéther or not there is in the conditions 
permission to manufacture ghee in the 
shop. In any.case, it was for the accused 
‘to raise this point-under s. 242,, Oriminal 
P. O., in the trial Oourt, As accused did 
not raise the pointin the trial Court he 
Cannot raise it now in revision. _ | 
The learned Single Judge who referred 
this matter to this Bench desired a pro- 
‘nouncement ön the point as to be inter 
pretation of ‘s. 18, U, P. Prev. of 
Adulteration ‘Act. We are of opinion that 
the words "in which ghee is manufactur- 
ed” do apply to the three previous things 
mentioned, that is, “manufactory, shop or 
place," ‘If this were not-so, then it would 
be an offence to keep any substance to be 
used for the adulteration of such ghee in 
any kind of a factory or any kind of.a shop. 
We donot think that that is what. was 
intended by the Legislature, but the Legis- 
lature did intend that the manufactory or 
the shop were those in which ghee waé 
manufactured, 
In the U. P. Prev. of Adulteration 
(Amendment) Act, 1930, this s. 18 is intrd« 
duced and the marginal note is “prohibiting 
of 'adulterants in places where ghee is 
manufactured or sold.” It is clear from 
this marginal note that the Legislature in- 
tended to prevent the adulterant being kept 
‘either in the place where ghee was manu- 
factured or in the place where ghee was 


sold. But in the text after the words “in . 


which ghee is manufactured” in subes. (1) 
the words ‘‘or sold" are omitted. It appears 
that the omission of these words “or sold” 
is a mere verbal error in the Amending Act, 
otherwise the words would not appear in the 
margin. This Court cannot take the words 
in the margin as amounting to law and the 
Court must follow the text. It is clear that 
the Act requires further amendment if the 
intention in the margin is to be carried out. 
But the marginal note also shows that it was 
not the intention to interpret.sub-s. (1) by 
omitting to apply the qualifying words to 
the first two places mentioned, namely 
manufactory and shop. As the text stands 
_ ‘the qualifying words do apply to the shop. 
` Under the circumstances of this case we 
consider that the conviction by the Magis- 
trate is correct and we refuse this reference 
_and return the record to the: Court below. 

aD, 3 Reference refused. 
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OUDH CHIEF COURT 

Full Bench. _ 

Application No. 29 of 1937 

HAMILTON, YORKS AND 
Rapsa Krisana, Jd. 

N., Saiyed KAZIM HUSAIN— 
J UDGMBNT-DEBTOR—= APPLICANT 
versus : 


Mst. MANGALA DEV{—DEORERFHOLDER- 


_ OpPosıra Pakty l 

U. P. Agriculturist’ Relief Act (XXVII of 
1934), a. 30 (2)—Hapression “af decree has alveady 
bem passed refers only to decrees passed before 

cl. 

The words “ifa decree has slready been passed” 
in cl. (2) of sa. 30 ofthe U. P. Agri. Relief Act 
refer only to decrees passed before that Act came 
into force. 167 Ind. Gas. 168 (1), 172 Ind. Cas. 334 
(2) and 174 Ind, Oas. 659 (3), not followed; 


App. for revision of the order of the 
Munsif of Kheri dated December 14, 1936. 


Order of Reference to a Full Bench 


Radha Krishna, _J.—(December 13, 
1939) —The facts which’ gave rise to this 
application are’ that on May 28, 1935, Seth 
Pearey~Lal, the predécessorin-interest: of 
the opposite party, obtained a decree 
from the Court of the Munsif of Kheri 
against the applicant for a sim of 
Rs.. 600 with costs and future interest 
on the.basis of a promissory note dated 
July 30, 1929. The applicant had ‘et 
forth ia para. 9 of his written statenient 
that he was n agriculturist and claimed 
reduction in interest on that.ground. His 
claim to be an agriculturist was disputed 
by the. plaintiff, opposite party. Sub- 
sequently the applicant's Counsel admitted 
the claim and a decree as stated above 
was passed. as 


On April 25, 1936, the applicant made 
an application under s. 30 of the U. P, 
Agri. Relief Act for the amendment of 
the said decree by reduction of interest 
in accordance with the provisions of sub» 
a. (1) of a. 30. This application was 
opposed by the decree-holder on the ground 
that the prayer in the application was 
barred by the -principle of res judicata and 
that sub-s. (2) of s. 30 applied to the 
decree passed between January 1, 1930, 
and the date on which the Agri, Relief 
Act came into force. It may be mentioned 
here that the said Act came into force 
on April 30, 1935. -Oertain other objections 
were also raised by the opposite party. 

The Oourt below framed the following 


“issues with regard to the question of law 
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raised by the opposite party— ` 
1. Is the application not maintainable 
as alleged in: para. 2 of the written- 
s'atement? 
2. Is the’ application barred by res 
judicata as alleged in para, 1 of 

l -the written statement? 

It decided them against: the applicant 
and dismissed the application. Against 
the said order the applicant has come up 
to this Court in revision. l 
= The contention on behalf of the appli- 
cant is that the words “If a decree has 
already been passed in cl. (2) of s. 30 
refer to any decree passed before the 
date of tbe application for amendment 
and sre not confined to decrees before 
the ensctment of the Act. His further 
contention is that no question of res judicata 
arises on this view. l 
` I have heard the learned Counsel for the 
parties at length. The decision of the case 
turns upon whether the words “If a decree 
has already been passed” used in cl. (2) 
of s. 30 refer to decrees passed before 
the Act came into force or include even 
those decrees which were passed on dates 
prior to the application for amendment 
even though subsequent tv the passing 
of the Act. l 

I am inclined to think that on the 
clear language of the section the words 
' referred te above apply only to decrees 
passed before the Act. Olause (1) of s. 30 
lays down a frule of substantive law 
enacted by the U., P, Agri. Relief Act 
regulating the rate of interest on a 
loan taken before, the Act came into 
force for the period from January i, 
1930. The Act. as stated before, came into 
force from April 30, 1955, so el, (2) was 
enacted for the purpose ‘of enabling those 
debtors against whom decrees -had been 
passed before that date to obtain the 
benefit of cj, (1). In respect of suits to be 
‘filed after April 30, 1935, the Legislature 
must naturally have assumed that debtors 
would be in a position to claim the re- 
duction in interest as allowed by the Act. 
It -has been contended that the Legislature 
by cl. (1) laid down “that no loan shall 
carry intérest at a higher rate than specifi: 
ed therein and the ‘absolute privilege 
granted by this subssection would be dee 
feated if the debtor was debarred from 
making an application for reduction as 
provided in cl. (2) in cases where the 
decree was passed after the Act came 
into force. It is true that there is nothing 
in ‘the Act whith prohibits the judgment- 
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debtcr in express terms from making an 
application for redaction of interest in case 
where a decree has been passed after the 
Act at any fime till it remains unsatisfied 
in whole or in part, but the Legislature 
must have been fully aware of the general 
principles of res judicata applicable to all 
suits and proceedings, and Iam not pres 
pared to accept in the absence of such 
an express provision that the Legislature 
intended to abrogate the principle of res 
judicata. so far as applications for reduce 
tion of interest were concerned. It is 
further true that the Act was specifically 
enacted to give relief to agriculturist debtors 
but I find it difficult to agree with the 
contention that that intention would be 


. frustrated if the interpretation urged by 


the opposite party is accepted. The 
Act made an adequate provision for re- 
duction of interest in cases in which 
decrees had already been passed before 
the Act came into force by means of cl. (2); 
and in cases of suits filed after the Act 
came into force it would be most reason- 
able to suppose that the debtors would 
take advantage of the provisions contained 
in cl, (1). We cannot impute an intention 
to the Lagislature to force the advantages 
of the Act upon a sleeping or negligent 
debtor, In the absence of any express 
provision to the contrary the principle of 
res judicata would in my opinion be 
applicable to the proceedings of an 
appia for reduction of interest under 
cl. (2). 

It bas been further argued that the 
words “If a decree has already been passed” 
necessarily refer to a point of time and 
that it would be most logical and reason- 
able to discover that point of time in 
cl. (2) itself. The only point of time 
contemplated in cl, (2) is the date of the 


‘application for. amendment and, therefore, 
‘the words “If a decree has already been 


passed” refer to the date of the applicas 
tion and not to the date when the Act 
came into force. In my opinion, in intere 
preting the said words, els. (1) and (2) 
should be read together. Clause (2) is 
really a part of cl. (1) and was enacted to 
give effect to the rule of law laid down in 
cl. (1) in cases where decrees had already 
been passed, and the opportunity for claime 
ing reducticn of interest was not otherwise 
available, | o 

“The anomaly created by accepting the 
interpretation put forward by the learned 


‘Counsel for the appellant is most clearly 


brought out in the present case, In con- 
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testing the svit the applicant judgmente 
debtor claimed in his writter-statement to 
be an agriculturist and entitled to reduce 
tion of interest as provided by cl.11). He 
could not sub-tantiate his claim to be an 
agriculturist and admitted the claim of the 
plaintiff oppopite party with the result that 
a decree for the full amount was passed. 
In the present application for reduction of 
interest. can the judgment-debtor be ak 
lowed to raise the same question which 
must be taken to have been impliedly 
decided against him in the suit? If the 
contention ‘of the learned Counsel for the 
appellant is accepted, it would be open 
to the judgment-debtor to re-agitate the 
question of his being an  agriculturist 
although that question may have been 
decided on merits in the suit, which 
would in my opinion be a wholly untenable 
position. ` 

‘ The contention of the learned Counsel 
for the applicant is amply supported by 
the following decisions of the Allahabad 
High Court: | 

1. Baryar Singh v. Ram Dularey, (1936 
Allahabad Law Journal, 1309, (1), 2. Narain 
Singh v. Banke Behari Lal, (I. L. R. 1937 
Allahabad 943-A, I. R. 1937 All. 753) (23), 
3, Hafiz Abdul Noor v. Sahu Brij Mohan 
Saran, (A. I. R. 1938 Allahabad 153, L L. R. 
1938 All., 305) (3). 
_ With great respect to the learned Judges 
who decidéd the above cases, I find great 
difficulty in accepting their view. The 
question involved for decision is of con: 
siderable importance, There is no decision 
of this Court on the point that .I know 
of. I, therefore, refer the following ques- 
tion for décision of a Full Bench of this 
Court under s. 14 (1) of the Oudh Oourts 
ch :— | 
ACDo the words ‘If a decree has already been 
pĉssed’ in cl. (2) of s. 30 of the U. P, Agri. 
Rief Act (XXVII of 1934) refer only to decrees 
passed before. that Act came into force or even 
to decrees passed before the date on which an 
‘application for reduction of interest is made under 
cl, (2) of s. 30 by the judgment-debtor ?” 
' ‘Messrs, G. Hasan and I. Husain, for the 
Applicant, 

Messrs, R. B. Lal and M. M, Lal, for 
the Opposite Party. 


Q) (1936) A L J 1309; 167 Ind. Oas. 168; A I R 1937 
All. 96; 1936 R D 560; 1937 AL R144:9R A 51l; I 
L R (1937) All. 403, : 

(2) 1 L R (1937) All. 943; 172 Ind. Oas. 224; (1937) 
ALJ 842; 1937 R D 489; A IR 1937 All. 753;10R A 
386;.1937 A'L R 974. | 
. (3) A 1R;1938 All, 153; 174 Ind. Oas. 659; (19387A 
‘Ld 107; 1938, R D 223; (1938) A LR 305;10 R A 603; 
ID R (1988) A1305, ee 
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Opinion of the Full Bench | 


Yorke, J:-—' April 2, 1910,) — The question 
which has been referred to this- Full Bench 
is:as follows: vo. 

“Do the words ‘if a decree has already been 
passed’ in cl. (2) of s., 80 ofthe U.P. Agri. Relief 
Act (XXVII of 1934) refer only to decrees passed 
before that Act came into force or evento decrees 
passed before the date on which an application for 
reduction of interest js made under cl. (2) of s. 
by the judgment-debtor?” 

The matter has arisen in this way. 
The late plaintiff Seth Pearey Lal now 
represented by Mst. Mangala Devi insti- 
tuted in 1935 a suit to recover the balance 
due on a pro-note for Rs, 4,000 dated July 
30, 1929. After the institution - of the suit 
on April 30, 1935, the Agri. Relief Act 
came into force. On May 14. -1935, the 
present judgment-debtor applicant Nawab 
Syed Kazim Husain filed a written state- 
ment, in para. 9 of which he claimed a 
reduction of interest under what’ he called 
the new Act, evidently referring to s. 30 (1) 
of the Agri. Relief Act. On May 28, 1935, 
certain statements were made by Oounsel. 
The defendants Oounsel admitted that 
the amount of Rs. 600 was due’ and also 
agreed to future interest at 6 per cent. per 
annum, and the suit. was decreed for 
Rs. 600 with costs and future interest. 
In effect the defendant consented to 4 
decree, and thereby gave up his claim to 
be an agriculturist and entitled to reduced 
interest. i 

On April 25, 1936, the defendant made 
an application, to the same Oourt which 
had passed ‘the decree, under'’s. 30 (2) 
of the Agri. Relief Act asking for-amend- 
ment of the decree and reduction of 
interest. Two defences were taken, namely 
that in view of the consent decree of 
May 28, 1935, the application was barred 
by the rule of res judicata, and “secondly 
that s. 30(2) had no application to cases 
in which'the decree was passed after the 
Act came into force. The learned Munsif 
upheld both the contentions of the decree- 
holder and rejected the application as not 
maintainable at all. | ae Meh 

On the matter coming up before one‘of 
the members of this Bench, the question 
of the proper interpretation of 8. 30 (2) 
of the Act was strenuously argued before 
him, and he accordingly made a reference 
in the term stated above. a 

Learned Counsel for tke judgment- 
debtor applicant has rested his case in 
the main on three decisions of ihe High 
Court at’ Allahabad, two of them Single 


Judge cases, and the third a decision .of 
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a Bench. In Baryar Singh v. Ram Dularey, 
(1936 A. L. J. R. 1309) (1) it was held by 
Bennett, J., that a judgment-debtor can in 
the case of a decree passed after the 
coming into force of the U, P. Agri. 
Relief Act apply for relief under s. 30 (?) 
of the Act, His view was based on two 
considerations, first, that if the intention 
of the legislature had been to limit the 
application of the section to cases in which 
a decree had been’ passed before the Act 
came into force, s. 30 (2) would not have 
been worded in the form in which we find 
it, namely ‘if a decree has already been 
passed” but_the wording should have been 
“if a decree ‘has already been passed 
before this Act comes into force,” Second- 
‘ly, he thought that a defendant should 
not be deprived of relief under this Act 
merely because his legal advisers were 
not aware of the law on the poiut during 
the pendency ofthe snit, He considered 
that it was more natural in dealing with 
agriculturists to give them relief both 
during the suit and also after the decree, 
and Jegislation of this nature should be 
construed liberally to give the intention 
of the Act as much force as possible. It 
would thus appear that he interpreted 
els. 30 (1) and 30 (2) as giving an agri- 
culturist debtor liable under loans taken 
before this Act came into force two 
opportunities to claim the relief set forth 
in s. 30 (1) of the Act, one opportunity 
at the time of suit and one opportunity 
by application for amendment of the decree 
after a decree had been passed, and evie 
dently he would not, on his construction of 
the section, have held that a debtor who 
had pleaded s. 30 (1) unsuccessfully in a 
suit to be thereby debarred from getting 
amendment under s. 30 (2). 

In Narain Singh v. Banke Behari Lal 
(L L. R. 1937 All. 943) (2) it was held that 
the words “already been passed” had 
reference to the date upcn which the 
application under s.30 was made. It was 
conceded thats. 30(2) was rather ambi- 
guously drafted; but it wae said that 

“having regard tothe policy of the legislature in 
the matter of giving relief to all debtors against 
whom decrees on loana were passed whether before 
or after the passing of the Act, the sub-section 
cannot be interpreted to mean that in suits decid- 
ed afterthe Act came into force the defendantis 
bound to apply for relief under e. 30 beforethe 


decree is passed and that ifhe fails to do so any 
future application after the decree has been passed 


r 


would be barred by a. 11 of the Oivil P. C. 

The learned Judge remarked that until 
‘decree has been passed there is no neces- 
sity to apply for relief, and that even 
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after the passing of the decree the defend- 
ant may not desire to apply immediately 
for relief, and that in his view there was 
no reason for holding thatin these cir- 
cumstances the defendant was barred for 
alltime from claiming such relief. 

The matter was considered again by a 
Bench of two Judges in Abdul Noor v. 
Brijmohan Saran, (I. L. R. 1938 All. 305) 
‘3) where the view taken in these two 
previous cases was upheld. The learned 
Judges who decided this case examined 
the provisions of the four sections making 
up this Ohapter, and they apparently 
based their view in regard to the provi- 
sions of s. 30 on the view taken by them 
in regard to the provisions of s. 28, In 
this connection they remarked : 

“It isimportant to bear in mind that in the 
Act itself there are no provisions asto when a 
debtor has to make an application asking fora 
reduction of interest. In respect of loans contracte 
ed after the Act came into force it is open to 
the debtor to make his application for reducing 
interest either whena decree is going to be passed 
or any time after the decree whenever it is sought 
to be enforced against him. There is nothing in 
the Act which prohibits a debtor from making auch 
an application after the decree has been passed 
and this applies to both kindsof cases, that is to 
cases in which the loan was taken after the Act 
came into force and also to the loan taken 


before." 

Sections 28,29 and 41 of this Act all 
deal with interest on loans taken after the 
passing of the Act, Section 28 provides 
for the rate of interest on loans taken 
after the passing of this Act above which 
the debtor isnot liavle to pay. Section 
24- provides for benefit for prompt payment 
of loans taken after the passing of this 
Act, and s. 31 provides for the rate of 
interest on loans taken after the Act comes 
into force after the aggregate of interest 
has reached 100 per cent. of the sum bore 
In none of these three sections is 
there any provision corresponding to 
s. 30 (2), andthe reason of this obviously 
is that there is no necessity for any such 
Provision inasmuch as a plea based on 
these three sections of the Act can be 
taken ia the written statement when a 
suit is tled. 

With great respect I am unable to agree 
with the view that in respect of loans 
contracted after the. Act comes into force 
it is open to the debtor to make his 
application for reducing interest either 
when a decree is going to be passed or 
at any time after the decree whenever it 
is soughtto be enforced against him. 
That question. did not really arise for 
decision, but I should myself be mush 
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inélined to. doubt whether a defendant 
who has not taken a plea under ss. 28, 29 
and 31 of the Act could be allowed at the 
time of execution of the decree to apply 
for amendment of the decree, there being 
no provision for any such application in 
the Agri. Relief Act while neither s. 152 nor 
s. 47 of the Civil P. O., would cover such 
‘an application. 

aD Section 30 was evidently framed to 
meet the case of loanstaken before the 
passing of the Act and such loans would 
necessarily.be of two kinds, that is loans 
as yet undecreed and loans decreed 
already. Forthe case of loans as yet 
undecreed at that date s 30 (1) was, I 
think, inserted to enable the defendant to 
get the benefit of the reduced rates of 
interest prescribed in Sch, II _for the 
period from January 1, 1930; Similarly 
8. 30 (2) appears to me to have been 
framed to ‘meet the case of loans -in res- 
pect of which a decree had already been 
passed at, that is before, the same date, >: 
-.As learned Counsel for the decree-holdér 
opposite party has contended, the word 
“already" must be treated as having some 
real significance, and Tam unable to take 
the view that there is anything contrary, 
tothe spirit of this Act in accepting the 
view that the point of time referred to 
by the use of the word “already” is the 
‘date’ at which the Act came into force. 
This interpretation appears to meto be 
consistent with the view I take that els. (1) 
and (2) of s. 30 are intended to cover the 
whole field of loans taken before the. Act 
came into force, that is those in which 
a decree hss already been passed and 
those in which a decree has not already 
been passed, I am farther Impressed with the 
view that it could not have been the intention 


of the legislature by enacting s. 30 (2) to, 


override the ordinary provisions of the law 
of res judicata, The proper time for a 
debtor to plead that he is entitled to the 
advantage of the Agri. Relief Act and 
- Specifically to a reduction of interest is 
‘when a suit is instituted against him and 
when the ;question whether he was or was 
not an agriculturist at the date of the 
loan can be properly gone into, and I do 
-not in any case. think that he should be 
‘allowed a second opportunity of litigating 
a matter which should have been litigat- 
ed by him at the firat opportunity. 

In my opinion, while I am reluctant to 
put a different interpretation on any 
clauses of the Agri. Relief Act. from that 
‘which has found. favour -with the. High 
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Court at Allahabad, the answer to the 
buestion referred to us for decision ig 
that the words “if a decree has already 
been passed” in cl, (2) of s. 30 of the 
U, P. Agri. Relief Act refer only to decreés 
passed before that Act came into force, 
Radha Krishna, J.—(April, 3, 1940.)— 
I had already expressed my owh- view on 


‘the question in the order of reference, 


After hearing the arguments before the 
Full Bench I still adhere to~that view, 
I agree with the answer proposed to be 
given by my learned brother Mr. Justice 
Yorke. | a. 


Hamilton, J.~T agree. - ~ 


By the Court.—The answer to the refer- ` 
ence is that the words “if a decree has 
already been passed" in ol. (2) of s. 30 
of the U.P. Agri, Relief Act refer only 
to decrees passed before that Act came 
into force, 

D, 


e 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT. 


Civil Revision No. 156 of 1939 
February 3, 1940 ! 


Mir Auman, J. 


UMAR GUL ALLAH DIN anp OTHERS — 
D&FENDANTS—PETITIONERS | 


versus 


ABDUL MANAN anp ANOTHER — PLAINTIFFS 
— RESPON DENTS 

Civil Procedure Code (Act V of 1908), 0. XXXII, 
T. 7—Agreement to refer caze of minor to arbitration 
—Leave of Court, if necessary. 

Every agreement by the guardian or next friend 
of a minor relatingjto a suit is subject to the leave of 
the Oourt. Agreement to refer to arbitration is an 
agreement within the meaning of r. 7 of O. IT, 
Oivil P. O., and the leave of the Court should be taken 
when the case ofa minor is being referred to arbi- 
tration. 


©. R. from an order of the Sub-J udge, 


Second Olass, Nowshera, dated March 20, 
1939. | af 


Mr. Sher Khan, for the Petitioners. 
Lala Deviditta. Mal .Kakar, for 
Respondents, l 


the 


Order.—The respondents. were plaintiffs 
in the- trial Court. They had sued the 
petitioners (who were defendants) for 
possession of 8 mls, 3 gs. of land. The 


‘of the Courts and hold accordingly. 
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parties referred the dispute to the arbi- 
tration of one Mira Khan. Mira Khan 
said that the plaintiffs should get a decree 
for 8 mls. of land against the defend- 
ants, The trial Judge accepted the award 
and passed a decree accordingly. The 
defendants have come up on revision to 
this Court. Tho first objection taken by 
the learned Oounsel for tne petitioners is 
that Said Rahman, petitioner, was a minor 
and that the reference to arbitration was 
made by his guardian without getting the 
leave of the Court as is required by 
O. XXXIII, r. 7, Civil P.C. The learned 
Counsel for tbe respondents meets this 
objection by saying that the permission 
was not necessary. The rule runs thus: 

(L) No next friend or guardian for the suit shall 
witbont the leave of the Court, expressly recorled 
in the proceedings, enter into any agreement or 
compromise on behalf of a minor with reference to 
the suit in which he acts as next friend or guar- 
dian, (2) Any such agreement or compromise en- 
tered into without the leave of the Oourt so 


recorded shall be voidable against all parties other 
than the minor.” 


It is quite clear that every agreement 
by the guardian or next friend of a 
minor relating to a suit is subject tothe 
leave of the Oourt, Agreement to refer to 
arbitration is an agreement within the 
meaning of this Rule and there is no 
reason why the leave of the Cours should 
not be taken when the case of a minor is 
being referred t> arbitration, ` All the High 
‘Courts except those of Allahabad and 
Calcutta are unanimous that leave is 
necessary for referring the case of a minor 
to arbitration, I agree with the ates 

e 
‘Rule lays down that the permission should 
be expressly recorded. There is no ques. 
tion therefore of presuming that the Court 
impliedly .granted the leave when accept- 
ing the reference to arbitration. Ik is a very 
material defect which goes to the root of 
the case and makes the reference invalid. 
I therefore accept the petition, set aside 
the order of the Court below and supersede 
the reference to arbitration. I direct that 
the case shall go back to the original 
Oourt for trial on merits. Costs to follow 
the event, 


9, Petition accepted., 
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MADRAS HIGH COURT 
Appeals Nos, 416 of 1937 and 24. 


of 1938 
April 19, 1939 
BUEN AND StTopart, JJ. 
VEDULA LAKSH MIN ARASIMHAMURTI 
Stytep as NITTALA LAKSHMINARA- 
SIMHAMURTI anp oTazRs— 


APPELLANTS 
Versus 


MEDURI VENKATA JOGISOMAY- 


YAJULU AND ofaeRs—RESPONDENTS 

Hindu Law — Debts — Son's liability — Father 
defending suit on behalf of minar daughter and setting 
up false will—Father ordered to pay costs personally 
on that account—Liabtlity of sons for such debt. 

Where the Oourt-orders ‘the father to pay 
personally the plaintifi’s costs in a suit in which 
the father defends his minor daughter, for setting 
up & false will, although the father is not party to 
the suit, such a debs must be saii to ba a debt 
tainted with illegality or immorality for which his 
sons cannot be held liable. The costs of the appeal 
must be dealt with in the same way as thsa.costs of 
the suit, ifin prosecuting the appeal the father is 
acting in the same illegal and immoral way, 


As, against the orders of the Sub-Judge, 
Rajahmundry, dated February 10, 1937, 


Mr, P. Somasundaram, for the Appel: 
lants. i 


Mr. V. Suryanarayana, for the Respon- 
dents, i 


Burn, J.—These are cross-appeals from 
tne crder of the learned Subordinate 
Judge of Rajahmundry passed on E, A. 
No. v26 of 1935 in O. N. No. 68 of 1919, 
‘the decree-holders in this execution petition 
sougnt to recover from the jadgment-debtors 
four sums of money: costs in O,8. No. 68 
of i919 ordered by the decree of the Court 
to be paid by the guardian of defendant 
No. lto plaintifis Nos, 2 to 4 amounting 
wo Ks. 6v6-0-0, interest on the same sum 
from October 16, 1923 to September 15, 
1935 at 6 per Cent, per annum amounting 
to its. 476-89, tne costs decreed in A. N. 
No. 134 of 1924 on the file of this High 
Court amounting to Rs. 403-1-6 and costs 
in © M. P. No. 2774 of 1927 on the file 
of this High Court amounting to Ra, 402-13-0. 
The learned Subordinate Judge held that 
the legal representatives of judgmeute 
debtor No, 1 Vedula Kamakrishnamma 
shouid be added in tne execution petition 


and that execution should proceed against 
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any self-acquired properties of judgment- 
debtor No. i in their hands for the 
recovery of the first two items namely, 
Rs. 666-8-0, and interest Rs. 476-:-9. He 
directed that with regard tothe remaining 
two sums all the joint family property of the 
respondents should be held liable. The 
judgment-debtors have appealed with regard 
tothe last two items. Their contention is 
that the costs of the appeal (A.S. No. 134 
of 1924) should have been dealt with in 
the same way as the cost of the suit and 
interest upon it and that in so far as the 
costs in the O. M. P. are concerned, only the 
estate of appellant No.1 should be made 
liable. In O, M. A. No, 24 of 1938 the trans» 
feree decree-holders have appealed contend- 
ing that the legal representatives of the 
judgment-debtor No. 1 should also be held 
liable for the costs of the suit and the 
interest Items Nos, l and 2 referred to 
above. : ; 

Dealing with appeal No. 24 of 1938 first, 
we think the contention raised on behalf 
of these appellants is quite untenable. 
It was shown that Vedula Ramakrish- 
namma in defending O. 8S. No. 68 of 1919 
n. behalf of his minor daughter Nittala 
Yellamma set’ up a false will. It was for 
that reason that the Oourt ordered him 
personally to pay. the costs of the plaintiff's 
although he himself was not a party to 
the suit. We think thatit is quite clear 
that this debt is properly described as 
avyavaharika, As the learned Subordinate 
Judge has said, although he might have felt 
responsible for defending tne suit on behalf 
of his minor daughter, he was certainly under 
no obligation to fabricate a will in order to 
do'so and all the costs that he incurred 
in prosecuting. a defence of this kind must 
be said to be -a debt tainted with illegality 
or immorality for which his sons cannot 
be held liable. . 

With regard to the costs of the appeal 
we agree with. the -learned Counsel for 
the appellants in ©. M, A, No. 416 of 
1937 that they -must be dealt with in the 
game way as-the costs of the suit. It 
was urged on behalf of the respondents 
(decree-holders) that whatever might be 
said about the costs of the suit, the costs 
incurred by Vedula Ramakrishnamma in 
prosecuting the appeal could not be “said 
to be a-debt tainted with illegality or 
immorality. Welnd however on referring 
to the grounds of appeal (the appeal was 
preferred jcintly by “Vedula Ramakrish- 
namma as defendant No. 2 and his daughter 
as.defendant No. 1) that the allegations made 
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are that the lower Court was wrong in its 
decision ihat the will was a fabrication. It 
is quite clear therefore in prosecuting the 
appeal Vedula Ramakrishnamma was acting 
in the same illegal and immoral way as he 
bad done in conducting the defence on 
benalf of his minor daughter. There was 
no separate ground taken in A, 5, No. 134 
of 1924 that the order of the trial Oourt. 
directing the guardian to pay-the costs 
was in itself illegal, 

With regard to Item No. 4 appellant 
No, l in O. M. A. No. 416 of 1937 was 
the only person interested in O, M. P. 
No. 2774 of 1927, That petition was filed on 
his, bebalf by his father to bring him on 
record as the legal representative of his 
sister, appellant No. 1, in A, 8. No. 134 
of 1924. The order of the Court was- that 
the petition be dismissed with costs of, res- 
pondents Nos. 1 and 3. The liability for this 
falls, as the learned Subordinate Judge has 
said, upon the estate of the minor Nittala 
‘Lakshminarasimhamurti but his brothers 
arein no way concerned in that and the 
joint family property in their hands can- 
nct be made liabile for thisitem. ‘The learn- 
ed Subordinate Judge appears to have 
overlooked tnis point when he made all the 
joint family property liable for the costs 
decreed in O. M. P. No. 2774 of 1927, The 
result therefore is that O.M. A. No. 416 of 
1937 is allowed with costs throughout and 
that O. M. A. No, 24 of 1928. is dismissed 
with costs. PP ee 

| Note:—It should be made ‘clear in the 
decree that the item of Rs. 465-16 
(costs in the appeal) will be recoverable 
from auy self-acquired properties of Vedula 
Ramakrishnamma in the hands of any of 
the judgment-debtors. ] 


ND. _ Order accordingly. : 





PATNA HIGH COURT 
Oriminal Revision No. 72 of 1940 
March 11, 1940 i 
HARRIES, O. J. anp VARMA, J. - 
Chaudhury OHANDRA NARAIN JHA 
—PRBTITIONER | 
versus : 
Tas KING-EMPHROR~—OpposItE Party 
Criminal Procedure Oode (Act V of 1898), as. 233, 
225, 537—Charge under 8. 420, Penal Code (Act 
XLV of 1860), covering many cases of cheating 
Defect, if curable, when no prejudice t3 caused— 
Prosecution under s. 420, Penal Code (Act XLV of 
1860)—Misrepresentation, proof of —Hzact words used 
by accused should be given. ae 
Lumping of various cases of cheating in a charge 


Ly40 


under s. 420, I, P. 0.,.should beavoided. But where 
by such a defect no prejudice is caused to the 
accused, and there is no miscarriage of justice, the 
defect is curable under ss. 225.and 537, Oriminal 
P. O. 174: Ind. Cas. 1 (1), relied on. 

In a prosecution under s. 420 if misrepresenta- 
tion has to be proved, it would be better to get 
the exact words used by the accused. 


‘Or. R. .againgt an order of the Ses- 
sions Judge, Darbhanga, dated January 16, 
1940. 

Meesrs. @, Yunis and M. Azizullah, 
the Petitioner, 


Varma, J.—The petitioner Chaudhuri- 
Onandra Narain Jha was convicted on 
three ccunts by a Magistrate of Darbhanga 
aud sentenced under each of tnose counts 
as follows; Ilo Oase No. 397 of 1939 for 
having attempted to cheat Sonelal Gupta 
he has been awarded a sentence of one 
year's rigorous imprisonment with a fine 
of Rs. 150° in default three months’ 
rigorous imprisonment; in Case No. 428 cf 
1939, which-is in connection with the 
cheating of Ramdhani Mahto Pasi, he has 
been sentenced to six months’ rigorous 
imprisonment with a fine of . s. 150 in 
default three months’ rigorous imprison» 
ment; and in Oase No, 429 - of 1y39, 
which is connected with Misri Sahni, he has 
been given the same sentence as ia Case 
No. 428 of 1939.: The sentences of impri- 
gonment are'to run concurrently, with the 
resuit that he has gota sentence of one 
year's rigorous.” imprisonment with a fine 
of Rs. 450 in all. ‘rhe original sentences” 
of fine were more, but it 1s the modi 
fied sentences on appeal, that I have 
menticned just now. 

‘The case fur the prosecution is that on 
May 25, 1939, lospector Rajbalı Taakur on 
receipt of some information from a spy 
that gold mohurs were being faked with 
the object of creating public arranged to 
have a test purchase. He gave tne spy 
Rs. 20- and received a faked gold mohur, 
which is an exhibitin this case. On receiv» 
ing some iurther ın {or mation on June 5, 1939, 
he deputéd we’ senior Town Sub-luspector 
Lo search tle house of one Kambilas Mahto 
who 18 an e6lectroplater, Sonelal Gupta, 
who was the Victim-in Oase No. 397 of 
1939, was deputed to ach as a decoy. 
Sonelal Gupia’ wens with the spy wilh a 
märked teu-rupee note. -He came and gave 
certan iniofmation to the Police Outice. 
Lhe’ Police went ’-10 a sweetmeat snop 
known us the Prabhas Cabin and surround- 
ed the shop. The petitioner who was there: 
was searched and the marked note, tour 
faked gola mohurs and one -suver coin 


`‘ 


for 
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which, if electroplated with gold, would 
have looked lıke a gold mohur were recover- 
ed from him. On his own statement the 
Inspector drew up a First Information 
Report, The house of Ramlas was tnen 
Bearched and certain articles connected 
with electroplating were recovered. Now, 
these searches had the effect of rousing the 
curiosity of at least two other persons who 
had dealt with the petitioner. ‘One was 
Ramdhani Pasi who had purenased a gold 
mohur from the petitioner, and ‘the ober 
was Misri Sahni, Ramdhani Pasi on heare 
ing of these searches ‘got the gold mohur, 
which he had purchased from “the peti- 
tioner, tested by one goldsmith; Sitarama 
Sonar, and found that the gold mohur was 
faked. He went and lodged an ‘informae 
tion before the Police, and in' his own 
information he mentioned tne name of 
Misri Sahni, andthe latter also made a 
statement and produced the gold mohur 
which was found to be faked, Later un 
in the course of the investigation a test 
identitication. was nheld,.andon June 21, 
1934, in that test identincation Ramdhan: ' 
and Misri both picked out the present 
petitioner. After conviction the petitioner. 
went in: appeal. The lower Appellate 
Court moditied the conviction ‘connected 
with ihe case of Sonelal Gupta from under 
B. 420 to one under ss. 420/511, [. P. Ô., 
and as [ have just now suid,he reduced 
he sentence of tine. The petitioner has 
how come in revision before us. = ` 

Mr. Yunus appearing on behalf of the 
petitioner, has urged tnat the charge framed 
in this case is improper and it offends 
against the provisions of s. 233, Criminal 
K.O. This point was urged before the 
lower Appellate Oourt. In order to appre- 
ciate this- point I would quote the charge 
which runs as follows. 

“I, Muhammad Usman, Magistrate, First Olass 
hereby charge you Ohkowdkury Ohandra Narain Jha 
aiius Kandhaiyaji as follows:—~ ` 

That you on or about May 9, and June 5, 1939, 
at’ Mahalia Mullaganj and Laheria Sarai chéated 
Ramdhani Manton Pasi, Misri Sahni and Sonelal 
Gupta(p. ws.) by dishonestly ‘inducing ‘them’ to 
deiiver’ cash Rs. 80-to you on account of the 
price of two fuked gold mohure passed as genuine and 
also on account of advance for 4 similar gold 
mohurs. The said ts, 00 wae the property of the 
said .three .witnesses, and thereby committed an 
offence punishable under s. 420 of the 1. P, O, and 
Within my cognizance,” 

Looking -at this charge, it is clear thut 
the three cases of cheating have been 
lumped togetmner in one charge. Even the 
sum of money advanced by tne victims of 
the offences vf cheating nave been lumped 


éi 
together, although it was Rs. 20 in the 
case of Ramdhani, Rs. 20 in the case of 
Misri and Rs. 10 inthe case of Sonelal. 
The question is whether the irregularity in 
the charge has prejudiced the petitioner. 
before us. Tne law on this point nas been 
clearly laid down by their Lordships of the. 
Judicial Committee in the case of Babulal. 
Choukhanit v. King-Emperor (1). There 
were two appellants in that case and. 
they were charged with offences under the 
Electricity Act. The first appellant, Babu- 
lal Onoukhani, was convicted of tneft of, 
electricity. His conviction by the Magist- 
fate for conspiracy was quashed on appeal 
‘by the High Court. The second appellant , 
was convicted of aiding and abetting the 
first appellant, the conviction given against- 
him for conspiracy being iikewise quashed, 
‘he. charges framed against both the 
appellants, jointly witn toe other accused 
were a8 follows : . 

“That you between January 1934, and January 
20, 1930, at 2 and 2-1 Ohittaranjan Avenue {Bharat 
Lakshmi Picture House}, vupiter Ginuma, 68-2 
Beadon Street, Sealduh Hotel, 225 Harrison Road. 
and other places in Oaiculta, Howrah and: g4 
Parganas, along with Krishna Uhandra Shome, 
Bhola Nath Ohatterji,’ dardwar singh, Aswinol 
Kumar Panja, Nanilal Ghose alias - Noni Mistri; - 
Putu, Mohammad Abdul Azim and Bhudeb Uhandra 
Seth, and others were parties to a criminal gon- , 
Spiracy to committheft dishonest consumption or 
user) of electric’ energy belonging to the Ualcutta’ 
Electric Supply ‘Corporation Limited by tamperiay 
With meters -at.the premisusof the consumers and . 
that in pursuance of the said conspiracy, theft of 
electric energy was in fact commited at Bharat 
Laxmi Picture “House, Jupiter Uineéma and other ` 
places and thereby committed an, offence panisi- 
able under s. 120-8 of the L. P. 0., read with s, 39 
of the Indian #ilectricity Act and s. 3/9 of the~ 
L P.O; and within the cognizance of this Court.” -- 

d'ne arst appellant’ -Babulal Ohvuknani 


alone was turtuer charged as follows: - 
“That .you.between. April .1934, and January: 18, - 
1935, at Bharat Laxmi Picture House, situats at 
4 and 2-1 QOhittaranjan Avenue, Police Station 
Jorasbanko, Valcutta, committed theft (by dishonest 
Consumption gr’ user) of electric energy belonging 
to the ‘Udleutta’ Electri “Supply ` Uorporation 
Limited aud. thereby committed an: offence punish- 
able under '$. '3Y ot the indian ` Electricity Act AX 
of i910) read With s.3/Yofthe L P. Ul, and within 
the cognizance of this Cours.”* ° l T 
The, secohd appeilant alone wae furthér 
charged as follows: ii” cate E we 
"That, you..between’ April 1934 and January 16,. 
1939, at Bharat. Laksmı Picture. House, abetted 
Babulal Ohoukbani in .the commission. of the offence . 
of theit «by dishonest. consumption or user). 


(I) 49 P L T 343; 174 Ind. Gas, ly A1 R 1938 PO’ 
lau; 4985 A Lk 309; U988) A LJ 302; 10K P U 
25u; (198) 1i M Ld ‘647; 34 Ur. L J 402; 42 O W 
N ozi; ivgo O WN 416; 49388 O L R rep; 1933 M’ 
W -N-o00;74 b R-490; 67 O-L J 161; 40 Bom, -L- 
dt Igi; 65,1 A 158; 32 5 L R476; LL R-(1938) 2. 
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of electric energy belonging to: ths Oalcutta . 
Electric Supply. Uorporation Ltd.,} which offence 
was committed in consequence of your abetment 
and you have thereby committed an offence punish-. 
able under s, :09o0f the I, P. U,, read with s. 39. 
of the Indian Hlectricty Act (EX of 1910) and g. 379 
of the I. P. O., and within, the cognizance of this ; 
Gourt,” : : ; 
The first point raised before their Lord» 
ships was in connection with s. 239 (d). 
of the Oriminal P. O., but we are not. 
concerned in this case with that provision 
of law. It was contended ia that ‘cdse_ 
that the charge of theft was not properly 
framed, because the charge as framed 
alleged a multiplicity: of offence bee’ 
tween April 1934 and January 1935 
whereas the offence did not constitute a- 
siugle continuing offence; they were separate. 
offences committed: on particular .dates- 
and saould have been separately charged,: 
The Judicial Committee observed as fol- 


lows: - : i . 
“Their . Lordships feel that the form of the 
charge was most irregular and regrettable and one 
which should be avoided, But they cannot regard 
this objection as one Which in the circumstances 
of this case should receive effect, especially because- 
they agree .with the High Oourt what no. injustice. 
was inflicted on the app2llants, Tha specific offences , 
of which they were accused were satisfactorily 
proved by competent evidence, corroborated in all- 
necessary respects. There -was no miscarriage of 
justice. fa addition the irregularity was such as 
could be, and was cured under ss. 225 and 537. 
by the finding that the accused had not been 
prejudiced,” - i ey) 
in tae case before us tne lower Appele 


late Oourt has come’ to--the “conclusion 


that tne case: continued ‘for -a~length of 
time and the witnesses were cross examined 
elaborately on behalf of the accused, and; 
aithougn the form of the charge was such: 
as suould be avoided, no prejudice was 
caused’ to-the petitioner. I agree with the 
finding -of the learned -Judge that the 
petitioner has-not been prejudiced by the 
defect-in tae charge. i 


The second point urged by Mr. Yunus 
is ihat attempting to cheat Sonelal has 
not been made out, because there was no 
Case of representation on the part of the 
peutioner whicn would bring the offence 
under s. 420. The learned Judge inthe 
Court below has himself noticed that the 
Firat information in respect of that occur- 
rence does not specify that the petitioner 
made any false representation to Sonelal 
to induce hım to believe that the gold, 
mohurs were genuine. No doubt towards 
the end of his examination-in-chief Sonelal 
suid wnat the accused made him believe 
that the gold mohurs (Hxs. ILE to V1) were 
genuine and nothing was, wrong with them ; ... 


Fa 


1940 . 
but his evidénée on this point falls short 


! of the mark, If misrepresentation had to 


be: proved, it would have been better to 
get the exact words used by the petitioner, 
and it must.also be remembered that 
Sonelal himself was being used as a 
decoy by the Police. Tne benefit of the 
discrepancies in the evidence of Sonelal 
must be given to the accused, I would, 


1 therefore, give the petitioner benefit of the 


doubt with regard to this charge and set 
aside his conviction and the sentence 


4 passed on him under s. 420/511 I. P. O. 


So far as the conviction under s, 420, 
I.P. Ó., connected with the other two 
prosecution witnesses, Ramdhani Pasi and 


J Misri Sahni, is concerned, they are. poor 


people and they came to inform the 
Police on hearing of the searches carried 


on in the shop and of the person of the 7 


presant petitioner. Their evidence‘has been 
accepted by both the Courts below. There 
is no reason to discard their evidence 
now, I would, therefore, uphold the cons 


4 viction of the petitioner for cheating these 


~ 


ra ae, IR a ss ES cea Zh YS E 


3 the. record through the Inspector; 


two witnesses a8 well as his sentences 


passed in Oase Nos. 428 and 429 of 
19.59. 
‘There is one other point which was 


raised by Mr. Yuous and that was that 
evidence, which was clearly inadmissible, 
has been brought upon the record. Firstly, 
that the statements made by the spy, who 
was not examined, have been brought n 
an 
secondly, certain statements by P. W. 
No. 16 were made in his cross-examinas 
tion with regard to the statements made 
by him before the Sub-Inspector, The 


| learned Judge has held that these state- 
j menis were inadmissible, and he has based 


f his conclusions on evidence other than 
Í these statements. 


_A special plea was raised on the question 


A of sentence by Mr. Yunus on the ground 
1 that the petitioner comes of a respectable 
A family and he is a young man of 18 years. 


Looking at the nature of the offence, it 


i is only a person of some substance who 


can -pass a fake mohurfor a genuine one. 


| No one would easily purchase even a 
t genuine mohur from a poor man. 
| ofience is a serious one and I see no reason 


The 


to interfere with the sentences connected 
with the cheating of Ramdhani Pasi and 
Mısri. Sahni. 

~In the result the sentence of one year’s 
Tigorous imprisonment with a fine of 
Rs,.-150 for having attempted to cheat 
Sonélal Gupta will :be set aside; but the 
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sentence of six months’ rigorous imprison- 
ment with a fine of Rs. 150 in default 
three months’ rigorous imprisonment in 
each of the two Cases Nos. 428 and 429 
of 1939, relating to the offences of cheating 
kKamdhani Pasi and Misri Sahni will stand, 
the sentences to run concurrently. 


Harrles, C. J.—I agree. 


D. Order accordingly. 


LAHORE HIGH COURT 
Second Appeal No. 1690 of 1938 
March 20, 1939 
Bubp, J. 
NAND LAL—PLAINTIFE—ÅPPELLANT 
VETSUS 
Mst. LAKHMI AND oTHRRS-—DEPEN pants— 
RESPONDENTS 

Res judicata—Plaintt# abandoning claim — There 
is no decision operating as res judicata — Mvidence 
Act (I of 1872), s3. 68, 49 — Deed of adaptis or gift 
requires no atiesiation tn Punjab— Operation of 
8.68 is precluded—Certijfied copy of registered deed 
produced—Person challenging deed not denying that it 
as copy of deed—Attesitng witnesses, if must be pro- 
duced—Document making gift of piece of land and 
relinquishment of reversionary rights, not registered 
— Whether admissible for collateral purpose of prov- 
ing relinquishment—Registration Act (XVI of 1908), 
8. 17— Document giving up reversionary rights, if must 
be registered, 

When the plaintifis abandon their claim, there is 
no trial of the issues arising between the parties and 
consequently thereis no decision which could operate 
as res judicata. To prevent the defendants being 
harassed unnecessarily a second time on the same 


~Gause of action, the law however prescribes that the 


plaintifis shall not sue again onthe same cause of 
action, unless the suit is withdrawn under O. XXIII, 
r, 1, Oivil P. O., owing tosome technical defect, ete., 
and the permission of the Court is obtained. 110 Ind. 
Cas. 818 «2), relied on. Watson v. Collector of Lille 
Rajshahye (1), distinguished. 

here is no law ın force in the Punjab requiring a 
deed of adoption or gift to be attested by witnesses 
and this by itself would preclude the operation of 
s, 68, Evi. Act. 

Where, whena certified copy of a registered deed 
of gift is produced, a party challenging the deed does 
not specifically deny that it is the copy of the deed, 
in such a case under Proviso tos. 6%, Evi. Act, the 
production of an attesting witnessis not essential. - 

Where an uniegistered document executed by a 
reversioner contains relinguishment of reversionary- 
right and also an agreement to make a gift of a 
piece of land tothe donee even ifthe document requires 
registration so far asthe gift is concerned it can be 
admitted in evidence for the collateral purpose of 
proving the relinquishment of revergionary rights 
unders, 49, Evi, Act. 

The transfer of reversionary rights is not itself 
tantamount to transfer of property and hence regis- 
tration-of a document giving up reversionary rights is 
not necessary, 88 Ind, Oas, 55V (3), relied on. 
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. B. A. from the decree of the District Judge, 
Rawalpindi, dated August 15, 1938. 


Mesers. Harnam Singh and B. H. Ali, 
for the Appellant. 


Dr. Nand Lal, for the Respondents. 


Judgment.—The following pedigree 
table will show the relationship of the 
parties concerned in this case: ` 


RAJ KARAN 
i | 
| 
Mst. Jamna Devi= Told Ram Beli Ram 
{Duni Chand] (Defendant {Mst. Lakbmi 
| No. 3) widow] 
Nand Lal | (Defendant 
(Plaintiff) Parshotam Das No. 1) 
(Defendant 
No, 2) 


The suit out of which this appeal arises 
was instituted by Nand Lal fora declara- 
tion that a gift of property made by Mst. 
Lakhmi, defendant No. 1, in favour of 
Parshotam Das, defendant No. 2, shall not 
affect his reversionary right. The suit was 
resisted by the defendants mainly on tke 
ground that Nand Lal had been adopted 
by one Hira Singh and had, therefore, 
lost his right to inherit the property in 
dispute. It appears that in the year 1924 
on the death of Duni Chand, father of the 
plaintiff, when bis property was mutated 
in favour of Nand Lal, Tola Ram and Mst. 
Lakhmi instituted a suit to contest the 
succession on the ground that Nand Lal 
had been adopted by Hira Singh and could 
not therefore inherit the property of his 
father. Eventually, however, they abandon- 
ed the suit and it was dismissed. The 
defendants’ allegation was that the with- 
drawal of the suit was due to a compromise 
effected between the parties by virtue of 
which one ghumaon of land. was given by 
the plaintiff Nand Lal to Tola Ram and 
Tola Ram and Msi. Lakhmi abandoned 
their claim. 
suit and the decision has been upheld by 
. the learned District Judge on appeal. On 


behalf of the plaintiff who has come in 


second appeal the following points have 
been argued: (1) The withdrawal of the 
suit by Mst. Lakhmi and Tola Ram in the 
year 1931 was tantamount to a dismissal of 
their claim and consequently the issue.as 
to adoption which arose in that case must 
be held to have been decided against them 
and to operate as res judicata. (2) The 
éxecution of the deed of adoption on which 
the defendants relied. and of which- a 
certified copy was produced by them has 


NaND Lat v. taki (LAB.) 


The tris] Court dismissed the. 
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not been duly proved, (3) That the agree- 
ment on which the defendants relied re- 
quired registration and was inadmissible 
in evidence. 

As regards the first point, it appears 
from the record of the previous case that 
issues were framed including one on the 
question of adoption, but thereafter both 
the plaintiffs abandoned their claim, stat- 
ing that they had been persuaded to do 
so by respectable members of their brother» 
hood. As a result the suit was dismissed 
but the parties were left to bear their 
costs as desired by the plaintifs. The 
learned Counsel for the appellant contended 
that as the- plaintiffs led no evidence and 
the suit was dismissed the issue as to 
adoption must be deemed to have been 
decided against them and must operate as 
res judigata. In support cf this conten- 
tion, the learned Counsel has relied on 
Watson v. Collector of Lilla Rajshahye 
(1). But that case is distinguishable as 
the plaintifs in that case do not appear to 
have abandoned the claim as in the present 
suit. When the plaintiffs abandon their 
claim, there is no trial of the issues arising 
between the parties and consequently there 
is no decision which could operate as 
res judicata: cf, Rama Mal v. Upendra 
Dutt (2;. To prevent the defendants being 
harassed unnecessarily a second time ‘on 
the same cause of action, the law however 
prescribes that the plaintiffs shall not sue 
again on the same cause of action, unless 
the suit is withdrawn owing to some 
technical defect, ete., and the permission- 
of the Court is obtained (O. XXIII, n 1, 
Civil P. ©.). The learned Counsel for- the 
appellant next argued that the case. did 
not fall within the purview of O. XXII, 
r, l, Civil P. O., as the defendants were 
not awarded costs. But the wording of 
that Rule shows that costs are in the dis» 
cretion ofthe Court and when the plaine 
tiffs had not gone to trial on the issues and: 
the defendant raised no objection, the’ 
Court may have thought it proper to leave: 
the parties to bear their costs. I accorde: 
ingly hold that there was no decision in the: 
previous suit on the question of adoption, 
whether express or implied, which could: 
operate asres judicata against the defen- 
dants in this case, l 

As regards the second point, the plaintif- 
admitted that there was a gift by Hira 
Singh in his favour, but denied that there 
was any adoption. He did not produce the 

(1) 13 M I A 160; 3 Beng. L R 48; 12 W R 43 (PO; | 

(3) A IR 1928 Lah, 710; 110 Ind, One, 818, ~ ~ - 


1940 
original deed alleging that it had been lost 
and the defendants had therefore to pros 
duce a certified copy of the deed as secon- 
dary evidence. Thelearned Counsel for the 
appellant urged that the production of the 
secondary evidence did not absolve the 
defendants from producing evidence as 
regards the execution of the deed as 
required by s. 68, Evi. Act, and as no 
attesting witness was produced the execu- 
tion of the deed must be held to have 
been not proved. This contention also 
does not appear to mėto have any force. 
In the first place there appears to be no 
ı law in force in this province requiring a 
' deed of adoption (or gift?) to be attested 
by witnesses and this by itself would 
preclude the operation of s. 68. Moreover, 
the deed was registered and when a certified 
copy was produced, the plaintiff did not 
Specifically deny that it was the copy of 
the deed of gift which according to him 
was executed by Hira Singh in his favour. 
It woald appear from the proviso tos, 68 
that in the circamstances the production 
of an attesting witness was not essential. 
The plaintiff had described himself as an 


‘adopted son of Hira Singh at the time 


when the land of Hira Singh was mutated 
in his favour on the alleged deed of gift. 
If that deed was different, the plaintiff 
might have been expected to produce at 
any rate a copy thereof to support his 
case; buthe has not done so. In view 
of all these circumstances I agree with 
the learned District Judge that the exe- 
cution of this document was sufficiently 
proved. 

The third point raised by the learned 
Counsel for the appeliant was that the 
agreement dated March 10, 1931, which 
was relied on by the defendants and by 
which the plaintiff is said to have given up 
his reversionary rights in the property left 
by the husband of Mst. Lakhmi, required 
registration, It was urged that the transfer 
of reversionary rights was itself tanta- 
mount tə transfer of property aad hence 
registration was necessary. But this con- 
tention seems to be clearly untenable in 
view of the Division Bench ruling of this 
Court reported in Gurbhaj v. Lachhman 
(3). The learned Counsel next urged that 
the agreement included a gift of one 
ghumaon to Tola Ram and hence it required 
registration as adeed of gift at any rate. 
But there is no dispute in the present 
case a8 regards the gift of one ghumaon 

3)6 L 87; 88 50; : 
sP ERS, Ind. Oas, 550; AIR 1925 Lah. 341; 
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to Tola Ram. The agreement is relied on 
only to prove the relinquishment of the 
reversivnary rights. Consequently even 
if the document required registration so 
far as the gift was concerned, the docu 
ment can be admitted in evidence for the 
collateral purpose of proving the relinquishes 
ment of reversionary rights: cf. 8, 49, 
Evi. Act. In my opinion the appeal fails 
and must be dismissed with costs. 


S. Appeal dismissed. 


a 


BOMBAY HIGH COURT. 
Application in Testamentary and Intestate 
Jurisdiction Suit No. 12 of 1934 
March 8, 1939 
BLACKWELL, J. 
BHAGWANDAS NARANDAS— 
AppLIOANT 
versus 


D. D. PATEL & Co.—Opposita Party 

Criminal Procedure Code (Act V of 1898), s. 476 
(as amended in 1923)—Stranger to proceedings in 
which offence is committed can apply un iers. 176— 
Application under, when should be made — Applicant, 
if entitled to adduce evidence outside record of pro- 
ceedings out of which application arises, to show that 
evidence, in those proceedings was false — Proceedings 
under—Coats, if can be awırded— Evidence Act (I of 
1872), as. 44, 4L— Whether applies to civil and criminal 
proceedings—J udgment in probable suitis judgment in 
rem—Stranger’a right to impeach decree in rem—Party 
against whom judgment ès set up, if should bring 
separate-suit — Probate decree — Application under 
8. 476, Criminal Procedure Oode — Criminal Court's 
jurisdiction to decide that probate decree was forgery 
—Appiicablity of s. 44 to application under s. 478, 
Criminal Procedure Code. 7. 

Section 476, Criminal P. O., as amended, contains 
words which were not present inthe fermer section, 
namely “whether on application made to it in this 
behalf or otherwise.” Therefore it is open to the 
Court to entertain an application wader s. 476 at the 
iestance ofa stranger to the proceedings out of 
which the application arises and in the course of 
which the offence is alleged to have been committed. 
120 Ind. Oas, 629 (2), relied on. no 

Under s. 476 as it now stands the application need 
not be made in the course of the proceedings out.of 
which it arises, or immediately thereafter. Whether the 
Gourt would accede to an application made long after 
the termination of the proceedings out of which it 
arises ig a Matter which would arise upon the merits ' 
and would no doubt depend. upon all the circum- 
stances. Begu Singh v. Emperor (3) held over- 
ruled by 88 Ind. Qas. 709 (1) and 6 Ind. Oas. 801 (6), 
relied on. Aujakannu Piilıi-v. Emperor (4) and 
In re Lakskmidas Lalji (5), dissented from, |p» 810, 
col. 1. , ee 

In poiding whether it is in the interests of justice 
that an inquiry should be made the Oourt is not 
confined tothe record of the proceadings, but ig 
entitled to take into account and consider informa- 
tion otherwise acquired. The applicant is entitled 
toadduce evidence outside the record ofthe pro- 
ceedings out of which the application arises to ehow 
that evidence given in those proceedings was false, 
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‘In re Lakshmidas Lalji (5), relied-on. 140 Ind. Cas. 
819 (7), explained. ooo 

ceedings under s, 476 being of civil nature Oourt 
would have jurisdiction to award costs, 114 Ind. Cas, 
741 (24), followed. 

Section 44, Evi. Act enables any party to a suit or 
other proceeding to show that a decree proved by 
the adverse party against him was obtained by fraud. 
‘The section would, apply in any proceedings, civil 
‘or criminal, if-the decree sought to be challenged is 

‘proved by theadverse party. It cannot be said that 
7 seppliee only in a suit for revocation of a pro- 
ate. 

A judgment in ‘a probate suit isa judgment in 


rem. 

Case-law relied on.) 

y reason of s. 44, Evi. Act, the law in India is 
different from that in England, and in India the 
argument that a decree invem even ofa foreign 
Court cannot be contested at all, or can be contested 
only by the parties to the suit in which it was pro- 
nounced, cannot be accepted, ‘and further in India a 
decree in rem which is relevant under s.41, can be 
contested on the ground of fraud or collusion which 
does not go to the jurisdiction of the Court. Apart 
from s. 44,a stranger toa suit in whicha decree in 
rem has been passed may impeach that decree for 
fraud and have it set aside if the fraud be proved. 
It is not necessary for the party against whom a 
‘judgment is set upto bring & separate suit to have 
‘it set aside, but he may show inthe suit or proceed- 
-ing in which it is set up against him that it was 
cbtained by fraud. Bater v. Bater (12), not ap- 
‘proved, 

Where in the testamentary suit ia which probate 
-decree was passed, a stranger makes an application 
under s, 476, Criminal P. O., the proceedings under 
8.476 must be regarded as independent, arid when 
the applicant in the affidavit upon which the applica- 
tion is based admits the decree and there is no ques- 
‘tion of the decree being proved against him by the 
‘adverse party, s. 44, Evi, Act does not apply to this 
‘application. -Although the Criminal Courts have no 
jurisdiction to revoke the probate it has full jurisdic- 
tion fo ‘decide that if was a forgery in acriminal 
case in which the party offering the evidence of 
forgery:admits the probate ‘to be valid and -admits 
the title -of- the~executor, but seeks to show what 
means he usedsin order'to become so. Having regard 


to s.:44, ‘Evi. Act, it would be equally open to the 


party offering the evidence of forgery to prove that 
the.probate decree was obtained by fraud, if it were 
got‘up aguinst him by the accused, instead of admitt- 
ing the..probate-‘and the title of the executor, In the 
osage of an application under s..476, although s. 44, 
Evi, Act, does not apply, evidence of forgery is <ad- 
miesible ir the same manner as it would be admissible 
in-acriminal case, the applicant admitting the validity 
of the probate decree and the title of the executors, 
Buttery’se Case (20)rand Priestman v., Thomas (22), 
‘ relied on, Hex v. Vincent (21), held no longer good 
alah Manjanalt Debi v. Empress (18), dissented 
om. 


_ Facts.—In or about the year 1923 
Rasiklal) Obandulal, the son of Chandulal 
Narandas, inherited a large estate from his 
mother, Rasiklal Ohandulal died-at-Patan 
on -April 17, 1934, being still a minor. On 
his: death, his father Chandulal Narandas 
bécame entitled to-inherit his estate. On 
August 25, 1925, E. ‘D. Sassoon, United 
Mills-Ltd., arid D.'D, Patel “& Oo., “obtained 
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a decree against the firm of Rasikla 
Chandulal, of which Ohandulal Narandas 
was the sole proprietor, for Rs. ‘ 2,10,916-11-0 
and Rs. 200 for costs. On the death of 
Rasiklal Chandulal, the decree-holders D. D. 
Patel & Co., attached the securities and 
shares belonging to the deceased. Chandulal 
Narandas then alleged that there had been 
a settlement in respect of the decree. 
Realizing that he was unable to establish 
a settlement, he set about devising a 
scheme whereby his judgment-creditors 
might be prevented from having recourse to 
the estate which he had inherited from his 
son, Accordingly in conspiracy with Kalidas 
Gopaldas, Ratilal Ambalal, Kanubhai 
Keshavji, Ramanlal Mobanlal, Krishnalal 
Himatlal, Manilal Hargovandas, Manilal 
Gopaldas, Laloo Kuber, and in particalar 
with his brother Bhagwandas Narandas, 
who was appointed one of the executors 
under the will, he procured the preparation 
and execution at Patan of a false will of the 
deceased Rasiklal dated April 1l, 1934. 
A petition for probate of the will having 
been filed: by Bhawandas Narandas, D. D, 
Patel & Oo., filed a caveat alleging that 
the will wasa forgery. At the instance of 
Bhagwandas Narandas a commission was 
issued to Baroda, and from the evidence 


. taken it became evident that the witnesses 


who were alleged to have executed the will 
were persons of no substance and were 
unreliable, Meantime photographs of the 
alleged signature of the deceased upon the 
will and of genuine signatures of the 
deceased were at the instance of the 
caveators submitted to hand-writing ex- 
perts, and they expressed the opinion 
the signature on the will was a 
forgery. Knowing that that signature was 
a forgery, and realizing that he would 
not be able to prove it to be genuine, 
Bhagwandas Narandas put pressure upon 
Chandulal Narandas to have the proceedings 
compromised in crder that the forgery 
might not be established. Consequently on 
February 14, 1936 a consent decree was 
taken whereby probate was to issue to the 
plaintiff, and half the estate of the deceased 
was to go to the attaching creditors an 
the other half to the minor brothers of- 
the deceased and the legatees who agreed 
to ied half the amount mentioned in the 
will. l 
The conspiracy and the offences alleged 
were sought to be established by the 
evidence recorded on the commission, by 
other materials in ‘the possession of the 


Police of ‘Botnbay, and “by the matters 
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eged ina complaint filed by P. D. Patel, 

partner of D. D. Patel & Co, on August 
3, 1934 in the Court of the Ohief Presi- 
lency Magistrate against Kalidas Gopaldas- 
nd others. 
ronsent decree that the caveators should 
ithdraw the criminal. complaint, and they 
an so. Thus, Bhagwandas Narandas, 
handulal Narandas and the other persons 
who were instrumental in the preparation 
and execution of the forged will were alleged 
io have succeeded in stifling the enquiries 
which had been started by the Police, 
and procured the admission to probate of 
a will which they knew to be forged. (An 
application was made under s, 476, Criminal 
P. O, for filing a complaint against 
hagwands Narandas under ss, 191, 196, 
467, 108 and 120-B, I. P. 0.) 

Mr. N. H. Bhagvatt, for the Applicant. 


Messrs. K. A. Somjee, Sir Jamshedji 
Kanga and M, M. Desai, to show cause. 


Blackwell, J.—(After setting- out facts, 


the judgment proceeded.) Section 476: (1), 
Oriminal P. O., is as follows: 

“When any Oivil, Revenue or Criminal Court is, 
| hether on application made to it in this behalf or 
otherwise, of opinion that it is expedient in the 
interest of justice that an inquiry should be made 
into any offence referred to in s. 195, sub-s. (1), 
cl. (b) or cl. (c), which appears to have been com- 
mitted in or in relation to a proceeding in that 
‘Court such Court may, after such preliminary 
inquiry, if any, as it thinks necessary, record a 

ding to that effect and make a complaint thereof 
in writing signed by the presiding officer of the 
Court, and shall forward the same tos Magistrate 
‘of the First Class having jurisdiction, and may 


T sufficient security for the appearance of the 





accused before such Magistrate or if the alleged 
offence is non-bailable may, if it thinks neceesary 
Bo to do, send the accused in custody to such 

agistrate, and may bind over any person to 
appear and give evidence before such Magis- 


trate : 
| Provided that, where the Oourt making the com- 
iplaint is a High Court, the complaint may be 
signed by such officer of the Court as the Court 


- 


ay appoint, 

| For the purposes of this sub-section, a Presidency 
Magistrate shall be deemed to be a Magistrate of 
the First Olass,” 

| The former s. 476 was amended by 
R. 128, Oriminal P. O. (Amendment) Act, 
1923. Several decisions based upon the 
former section have been cited.to me, buat, 
as. was pointed out by Orump,J,, in Bai 
Kasturbai v. Vanmalidas (1) the effect of 


them is very materially affected by the. 5 


amendment. Mr. Somjee, for the.respon- 
dent, t.ok a preliminary objection to my 
entertaining the application based upon a 


(1) 49B 710; 88 Ind. Cas, 709; A I R 1925 Bom. 436; 79 


6 Or. LJ 1189;-27 Bom. L R616, 


nm 
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number of grounds.’ First he submitted that 
a stranger to the téstamentary proceedings 
out of which the application arises could 
not make the application. Section 476, as 
amended, contains words which were not 
present in the former section, namely 
“whether on application made to it in this 
behalf or otherwise.” I think therefore 
that it is open to the Court to entertain an 
application under s. 476 at the instance 
of a stranger to the proceedings out of 
which the application arises. It was held 
in Harekrishna Parida v. Emperor (2) that 
the Court may be moved by a person 
who was not a party to the proceedings 
out of which the application arises. — 
respectfully agree with that decision. This 
point fails. 


Next it was contended that the applica- 
tion can be made only in the course of the 
proceedings out of which the application 
arises, or immediately after the conclusion 
of those proceedings. Mr. Somjee relied 
upon decisions to this effectin Begu Singh 
v. Emperor (3) and Aiyakannu Pillai v. 
Emperor (4). A different opinion was ex- 
pressed in In re Lakshmidas Lalji (5) and 
by Miller, J., in his dissenting judgment in 
Aiyakannu Pillai v. Emperor (4) and 
Begu Singh v. Emperor (3) must be taken 
to have been cverruled by Bahadur v. 
Eradatullah Mallick (6). In Bai Kastarbat 
v, Vanmalidas (1) Crump, J. considered 
Begu Singh v. Emperor (3) and after 
pointing out that it was overruled by 
Bahadur v. Eradatullah Mallick (6) he 
paid (p. 714*): à 

“It is also obvious from a reference to the section 
itself as it stood, and as it now stands, thet the 
main grounds on which the decision rests are 
no longer‘in force. The learned Judges relied 
on the words “committed before it or brought 
under its notice in the course of a judicial pro- 
ceeding” which are no longer to be found in the 
section 3" ; 

and he pointed to other amendments in 
the section which affected the grounds of 
the decision. As regards the former section 
I prefer the opinion expressed by the Judges 
in In re Lakshmidaa Lalji (5) and by 
Miller, J. in his dissenting judgment in 


(2)8 Pat, 736; 120 Ind. Cas, 629; A IR 1929 Pat. 
242; 1LPL T 75; 31 Or. L J 143; Ind, Rul. (1930) 


Pat, 53. 

(3) 34 O 551; 5 Or. LJ 398;50L J 508; LLOWN 
68 (F yh 

(4) 32 49; 9 Or. L J414;19M L J42;4 ML T 404 
F 


(5) 32 B 184; 7 Or. L J 35; 10 Bom, L R 28. 
(6) 37 O 642; 6 Ind. Oas. 801; 120 LJ 45;14O0 WN 
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Aiyakannu Pillai v. Emperor (4). On the 
section as it now stands: it is, I think. 
clear that the application need not be made 
in: the course of the proceedings out of 
which it arises, or immediately thereafter, 
and the difference of opinion upon the 
former section is now immaterial. Whether 
the Oourt would accede to an application 
made long after the termination of ‘the 
proceedings out of which it arises is a 
matter which would arise upon the merits 
and would no doubt depend upon all the 
circumstances,” . 

Then it was contended that the applicant 
is not entitled to adduce evidence outside 
the record of the proceedings out of which 
the application arises to show that evidence 
given in those proceedings was false. In 
support of this contention certain observa- 
tion of the Judgesin: In re Chatur Jethaji 
(7) were relied ,upon. They did not how- 
ever say that the Court eculd look only 
to the record of the proceedings for the 
purpose of. ascertaining whether the evi» 
dence was false. This was certainly not 
the opinion of.the Judges in reference to 
the former section in: In re Lakshmidas 
Lalji (5). In that case Chandavarkar, J. 
said (p. 191*): 

“An offence may be committed in the course ofa 
trial before a Judge, and no one may know any- 
thing about it. It may be discovered long after the 
trial has ended; the Judge or his succeseor may 
come to know of it in the course of some other 
trial or in some other way. No private party may 
think it worth ‘his while then. to apply for a 
sanction to prosecute; and yst in the interests of 


public justice it may become necessary that there 
should be a prosecution.” 


These observations, in My opinion, apply 
with even greater force to the present sec- 


tion, which contains the words whigh were . 


not present in the former section “ whether 
On application made to it inthis behalf or 
otherwise.” In my viewin deciding whe- 
ther it is in the interests of justice that an 
inquiry should be made the Court is not 
confined to the record of the proceedings, 
but is entitled to take into account and con» 
sider information otherwise acquired, Next 
it- was contended that the judgment in the 
testamentary proceedings was a judgment 
in rem, which conculsively established the 
validity of the will and the title of the exe- 
cutors, and that no evidence could be 
adduced to show. that the. will. was a 
forgery, except in a suit for revocation of 
the probate, and ss. 4 and 41, Evi. Act, 


(7) 34 Bom. L R 1247; 140 Ind. Cas. 619; AT R 1932 - 


Bom. 551; (1932) Or, Css. 783; 34 Or. L 3 33; Ind. Rul, 
(1933) Bom, 1, ` E 


* Page of 32 Be—{ Ed] ~. 
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and s, 273, Succession Act, were relied 
upon. As regards s. 44, Evi. Act, which 
provides that any party to a suit or other 
proceeding may show that any judgment, 
order, or decree, which is relevant under 
ss, 40, 41 or 42, and which has been proved 
by the adverse party, was obtained by 
fraud, it was contended that s. 44 would 
apply only in a suit for revocation, and in 
the alternative that it does not apply to 
this application in which the judgment is 
admitted by the applicant in para. 19 of 
his affidavit, s. 44 being applicable only 
when the judgment has been proved by 
the adverse party. The contention that 
s. 44 would apply only in a suit for revo» 
cation is in my opinion ill founded. The 
section contains no limitation of the charace 
ter suggested ; it enables any party to a 
suit or other proceeding to show that a. 
decree proved by the adverse party against 
him was obtained by fraud, The section 
would, in my opinion, apply in any pro 
ceeding, civil or criminal, if the decree 
sought to be challenged is proved by the 
adverse party. | 

No autkority is needed for the proposition 
that judgment in a probate suit is a 
judgment in rem. Of the cases cited upon 
this point, I may mention Komollochun 
Dutt v. Nilrutton Mundle (8), Venkatasube 
bamma v. Ramayya (9), Harmasjz Navrojt 
v. Bal Dhanbaiji Jamsetji Dosabhai (10) 
and Bal Gangadhar Tilak v. Sakwarbai (11 , 
Mr. Somjee referred to Bater v. Bater -(}2 , 
but it was pointed out by Macpherson, J., | 
in Sita Devi v.: Gopal Saran (13), that by 
reason of s. 44, Evi. Act, the law in India 
is different from that in England, and that 
in India the argument that a decree in rem 
even of a foreign Court cannot be contested 


_at all, or can be contested only by the 


parties to thesuit in which it was pronoun- 
ced, cannot be -accepted, and further. that 
in India a decree in rem which- is relevant 
under s. 41, Evi. Act, can be contested on 
the ground of fraud or collusion which does 
not go to the jurisdiction of ths Court. 
Apart from s. 44. Evi. Act, it is well estabe 
lished that a stranger to a suit in which a 
(8)4 O 360;40 L R175 


(9) 62 M L J 365; 133 Ind. Cas, 111; A I R1933 PO 
92:55 M 443: 59 I A Lif: 9 OW N 201; Ind. Rul 


` (1932) P O 63; 36 O W N 441; (1932) ALJ 293; 36 L W 


ooa M W N 488; 55 O L J 263; 34 Bom. L R 764 
J 
(10) 12 B 184. : 
(11) 26 B 792; 4 Bom. L R 637. - f 
Ta aoe LRP 209; 75 L JP 60; 94 L T 835; 22 T 
408. i 
4 {13) A IR 1928 Pat. 375; 111 Ind. Cas, 762;9P LT 


waa 
n 
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decree in rem has been passed may impeach 
that decree for fraud and have it set aside 
if the fraud be proved: see the judgment 
of Latham, J in Ahmedbhoy Hubibhoy V. 
Vullebhoy Cassambhoy (14), where the guess 
tion is fully discussed. It is also clear 
that having regard to s.44, Evi. Act, it is 
not necessary for the party against whom 
ajudgment is set up to bring a separate 
suit to have it set aside, but that he may 
show in the suit or proceeding in which 
it is set up against him that it was obtained 
by fraud : see Bansi Lal v, Dhapo (15) and 
Rajib Panda v. Lakhan Sendh Mahapatra 
(16), in which the judgment of Banerjee, J. 
is very instructive. 
that this is an application in the very suit 
in which the probate decree was obtained, 
and that s. 44 appliesonly where the decree 
is set up in a separate suit or proceeding, 
and Oounsel referred to Biswa Nath Prosad 
v. Bhagwandin Pandey (17), where it was 
held that an execution proceeding is a 
continuation of the suit, and s. 44 does not 
apply. In my opinion, although instituted 
in the testamentary suit in which the decree 
was passed, this is an independent proceed- 
ing brought by a stranger to the suit, but 
I think that as the applicant in the affidavit 
upon which the application is based admits 
the decree and there is no question of the 
decree being proved against him by the 
adverse party, s. 44, does not apply to this 
application. Mr, Desai however for the 
applicant said that he did not upon this 
application seek to challenge the validity of 
the decree or the title of the executors, but 
that while admitting both he sought toshow 
that in procuring the decree and his title 
as executor the respondent had been guilty 
of the offences set out in the schedule to the 
tule. He submitted that he was entitled 
to adduce evidence for this purpose. I will 
return to this argument later. : 

Mr. Somjee next submitted that no evi- 
dence would be admissible in a Criminal 
Court to establish the alleged offences so 


long as the probate of the will was unrevok- 
ed, and that if this be so, it would be futile ` 


‘for the Oourt to admit such evidence on 
this application even if itis admissible and 
the Oourt should decline to do so, and he 
relied upon Manjanali Debi v. Empress (18) 
and Kanullah v. Emperor (19). Section 44 

(14) 6 B 703. 

(15) 24 A 242;A W N 1902,38. 

(18) 27 O11;30 W N 660, 

et 14 O L J 648; 10 Ind. Oas, 536. 

(8)4 OWN 176 N O. 
: see OWN 1; 8 0 L J 703; 6 Cr. LJ 
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Evi. Act, was not referred to in Manjanalz 
Debi v. Emperor- (18) and Buttery’s Case 
(20), hereafter discussed, was not cited, 
With respect Manjanali Debi v, Emperor 
(18), was in my opinion wrongly decided. In 
Kanullah v. Emperor (19), the point decided 
was that the Criminal Court should have 
stayed its hand when the decree of the 
Munsif, upon which he had moved under 
s. 476, was reversed, a9 that order was no 
longer justified. Mr. Somjee also referred 
to the notes on s. 41 of Woodroffe and Ameer 
Ali's Law of Evidence, Edn, 9, at p. 419, 
where it is said that while in English Law a 
judgment in rem is strong prima facie 
evidence in a Criminal case on behalf of the 
person in whose favour such judgment 
was given, yet “under this Act such a judge 
ment will be conclusive in a criminal, 
equally and to the same extent as in a civil 
proceeding;” he referred also to Sarkar on 
Evidence, Edn., 5, p. 384, where it is said 
that “a judgment in rem under this section,” 
(ù. és, 5. 41) “will be conclusive in a criminal 
as well as in a civil proceeding.” The 
learned authors of these works do not, 
however, in these passages refer to s. 44, 
I see no ground for drawing any distinction 
between civil or criminal proceedings as to 
the applicability of s. 44, which permits 
“any party toa suit or other proceeding” to 
prove that a judgment proved by the 
adverse party was obtained by fraud. If 
therefore a criminal enquiry should be 
directed and a complaint made, I think that 
s. 44 would apply if the probate decree 
were relied upon by the accused. 

In Buttery’s Case (20), abovementioned, 
nine Judges considered the objection taken 
for the prisoners that the probate unrevoked 
was conclusive evidence of the validity of 
the will, and overruled it and held that the 
conviction for forging the will was right. 
The ruling to the contrary by King, O. J., 
in the earlier case in Rex v, Vincent (21), 
cannot now be treated as good law. 
Mr, Somjee objected that in the year 1818 
when Buttery’s Case (20), was decided, the 
probate affected personalty only and not 
realty, and that no regard should be paid 
in India to the ruling in that case where no 
distinction has ever been made as -in 
England between real and personal estate. 
But in England since the passing of the 
Land Transfer Act of 1897 probate is con- 
clusive as to both real and personal property, 
and the principle in Buttery’s Case (20), is 
considered a8 good law in England today . 


20) (1818) R & R Or. O 342. 
21) (1721) 18k, 481. 
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Halsbury’s Laws of England, Edn. 2, 
Vol. 9, p. 592, s. 991 f. n, (a), Roscoe's 
Criminal Evidence,- 1921, Edn. p. 660, 
citing Priestman v. Thomas (22), where 
Ootton, L, J., expressed the opinion that 
although the Chancery Division had no 
jurisdiction to revoke the probate of a will, 
it had full jurisdiction to decide that it was 
a forgery, and Archbold’s Oriminal Plead- 
ing, Evidence and Practice, Edn. 30, p. 818. 
The question is discussed in Vol. 2 of 
Smith’s Leading Oases, and at p. 693 the 
learned authors say : 

“In Buttery’s Oase (20) a probate was held not to 
be conclusive evidence that the party obtaining it 
had not forged the will, which may at first sight seem 
inconsistent with the doctrine in Noell v. Wells (23), 
at p. 236, viz., that the party in a civil action cannot 
avoid the probate by showing the will to be forged. 
But, on consideration, the cases appear to be con- 
sistent; for, in the civil suit, the evidence is offered 
for the purpose of showing that the, party who 
obtained probate did not thereby become executor, 
which charaoter the special Oourt has adjudged him 
to possess: but in the oriminal cuse, the party 
offering the evidence admits the probate to be valid 
till repealed, admits the prisoner to have thereby 
become executor, but merely seeks to show what 
means he used?in order to become so, which is no 
more than if he sought to prove that in the affidavit 
in which the prisoner verified the scripts he had 
committed perjury.” 

In my opinion, the principle in Buttery’s 
Case (20), is applicable in India in a crie 
minal case in which ihe party offering the 
evidence oi forgery admits the probate to 
be valid till repealed, and admits the title 
of the executor, but seeks to show what 
means he used in crder to become so. 
Having regard to s. 44, Evi. Act, I think 
that it would be equally open to the party 
offering the evidence of forgery to prove 
that the probate decree was obtained by 
fraud, if it were set up against him by the 
accused, instead of admitting the probate 
and the title of the executsr. As regards 
the present application under œs. 476, 
although s. 44, Evi. Act, does not apply, 
I think that evidence of forgery is admise 
sible in the same manner as it would be 
admissible in a criminal case, the applicant 
admitting the validity of the probate decree 
and the title of the executors. 

All the poizils taken by way of prelimi- 
nary objection in my opinion fail. I there- 
fore proceed to hear the application upon 
the meriis. [His Lordship then proceeded 
to hear the application upon the merits, 
and dismissed it with costs, observing as 
follows}: Mr, Desai submits that I should 


yey 2888) 9 P D 210; 83.1.5 B 109; 51L T843; 32 
(28) (1668) 1 Ley. 235 (236). 
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make no order as-to costs, He argues that, 
s. 476 falls under Chap, XXXV, Oriminal 
P. ©., and that there is no provision made 
in any part of that Chapter for costs. He 
referred me to Emperor v. Behari Lal (24); 
and though in that case if was held on the 
particular facts that the Munsif had no- 
jurisdiction to award costs, it was pointed 
outin the judgment that in proceedings 
under s. 476 the Court “acts as a Civil Court, 
and that the Oivil Oourt would have juris- 
diction to award costs to one or the other 
party where the parties were the same a3 
those in the civil litigation. I am clearly of: 
opinion that an application under s. 476, 
being in the nature of a civil application 
the Court has full jurisdiction to award costs, 


D. Order accordingly, 


(24) A I R 1928 All 588; 114 Ind, Oas. 741; 51 A 338; 
(1929) A L J 62; Ind. Rul, (1929) All. 277. 
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MAHESH MISSIR AND otHeRs— 
PRTITIONERS 
VeETSUS 
PROVINCE or BENGAL-~Opvosits Party 
Calcutta Improvement Act iV of 1911), s. 24— 
Any portion of land intended to be acquired in 
pursuance of contract under s. 21, if can be abandoned 
by Board of ‘I'rustees—Land Acquisition Act (I of 
1894), s. 49—Order of tribunal rejecting reference 
under 8.49 (1)—Appealability ~- Held, application 
of the tenants to acquire their huts also was not 
premature. oak 
Even apart from s, 7&8, Land Acquisition Act, 
there is nothing in the Land Acquisition Act or 
the Cal, Improvement Act which prevents the 
acquiring authority from abandoning a portion of 
the land in respect of which proceedings under the, 
Act have been taken. Unders., 24, Cal. Improve- 
ment Act, very comprehensive powers are given to 
the oard of Trustees and they can enter into and 
perform any contract which they might consider 
necessary for carrying oat the purposes of the 
agreement. There is nothing in law therefore 
which prevents the Board from abandoning any 
portion of the land intended to be acquired in 
pursuance of a contract entered into under the 
provisions of s, 24, Cal. Improvement Act. Secretary, 
of State v. Mahip Sha \3), relied on. i 
A decision onor a determination by the tribunal 
of any matter which has no reference to compensation 
in some form orother doesnot come under the 
definition of an ‘award,’ and no appeal lies in such 
oases. An order of the tribunal rejecting reference 
under s. 49; Land Acquisition Act is not therefore 
appealable. 50 Ind, Oss. 732 (1), relied on. 37 Ind, 
Ind. Cas. 11 (2), explained. 
. Held, on facts that the application of the tenants 
for the acquisition of their huts. also was not 
premature. The action taken by wey of agreement 
under s. 24, Oal. Improvement Trust Act, for- 
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exemption of acquisition of part of the premises 
following steps taken for acquisition of the whole 
amounted tothis: that the provisions of Land 
Acquisition Act (as part of the Oal, Improve- 
ment Trust Act) were being put into force for the 
purpose of acquiringa part only of the premises in 
question.. 

©. Rule issued from an order of the 
President, Calcutta Improvement Tribunal, 
dated April 18, 1939. 


Messrs, Surendra Madhab Mullick, Pro- 
bodh Chandra Kar and Sukumar Ghose, for 
the Petitioners, 


Messrs. Bepin Chandra Mullik and Bire- 
swar Bagchi, for the Opposite Party. 


B. K. Mukherjea, J. — This rule is 
directed against an order passed by the 
Calcutta Improvement Tribunal, dated 
April 18, 1939, rejecting a reference made 
to it by the First Land Acquisition Collector, 
Calcutta, under s, 49 (1), Land Acquisition 
Act. The material facts may be shortly 
stated as follows: Premises No, 40, Lake 
Road which comprises an area of 6B-5C-6ch 
of lands was scheduled for acquisition under 
the Land Acquisition Act as amended by 
the Cal, Improvement Act, under declaration 
No, 12578 L-A, dated June 19, 1937. One 
Saradindu Mukherji, who is stated to be the 
owner of the premises, applied to the Board 
of Trustees for the Improvement of Calcutta 
for exemption of this property from acquisie 
tion under s. 78, Cal. Improvement Act. 
This application was rejected. Thereupon 
there was an agreement entered into bet» 
ween the owner and the Board on Janus 
ary 24, 1939 by which a portion of the 
premises measuring 58ct 12ch only which 
was coloured blue in the map was to be 
acquired and the balance measuring 66ct 
12ch, which was painted pink was exempted 
from acquisition. Proceedings were then 
taken up by the Collector forthe acquisition 
of the blue plot only and the petitioners who 
are alleged to have huts on the pink portion 
filed applications before the Collector stating 
inter alia that the land to be acquired 
contained a part of the access from the lake 
to their structures and that filtered water 
connections and drains to their hute also 
ran through that land. It was further 
stated that they had a right to use the 
water of the tank and jhil in primises 
Nos. 40 and 40/1 Lake Road. As the afore- 
said access and water connecticns were said 
to constitute an integral part cf the huts 
in the excluded portion they prayed for the 
acquisiticn of these huts as well, Upon 
that the Collector made -a reference to the 
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Court under s. 49 (1), Land Acquisition Act, 
and the question referred for determination 
was, whether the portion of the land 
intended to be acquired formed a part of 
the house of the petitionérs within the 
meaning of s.49, Land Acquisition Act. 
The tribunal by its order mentioned afore- 
said rejected the reference on the ground 
that the reference was incompetent. It is 
against this order that the present rule bas 
been obtained. 

Mr. Bepin Obandra Mullik who appears 
for the opposite party has raised a prelimi- 
nary point and he has argued that as the 
order rejecting the reference could have been 
challenged by way of appeal the petition 
for revision does not lie. We do not think 
that this contention is sound. From the 
decisions of the tribunal only a limited 
appeal is given by the Act XVIII of 1911 
and as the Preamble of that Act says, an 
appeal lies only from ths award of the 
tribunal constituted under the Cal. Improve- 
ment Act of 1911, I am unable to hold that 
a decision on or a dertermination by the trie 
bunal of any. matter which has no reference 
to compensation in some form or cther comes 
under the definition of an ‘award.’ That 
no appeal lies in such cases has been 
expressly held by a decision of this Court 
in Sarat Chandra Ghose v, Secretary of 
State (1). The case in Dalchand Singhi v. 
Secretary of State (2), upon which reliance 
has been placed by Mr. Bepin Obandra 
Mullick, cannot, in our opinion, be regarded 
as an authority in support of a contrary 
view. In that case it was not disputed 
that an appeal would lie only, against an 
award but it was observed by the learned 
Judges that such orders had been dealt with 
in appeal by the Allahabad and Madras 
High Courts. The learned Judges however 
concluded by saying that as there was a 
petition in revision filed in that case upon 
which a rule was obtained they had ample 
authority todeal with the matter under s, 115, 
Civil P. C. Weare unable to hold.that the 
order passed by the tribunal in the present 
case was an appealable order. 

Coming now to the merits of the case it 
would seem that the tribunal has rejected 
the reference relying on certain previous 
decisions of its own where under similar 
circumstances the reference was held to 
be incompetent. The reason in substance 
appears to be this. There was a declaration 
here made under s. 6, Land Acquisition Act, 

(1) 46 O 861; 50 Ind. Oas. 732; A I R 1919 Cal 86; 
230 WN 378. 

(2) 43 O 665; 37 Ind. Qas. 11; A 1 R 1917 Oal 148, 
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which covers the entire premises including 
both the pink and the blue plots. The 
agreement entered into between the trustees 
on the one hand and Saradindu Mukherji 
on the other was not in pursuance of cl. (4) 
of s. 78, Cal. Improvement Act, and con- 
sequently there was no abandonment within 
the meaning of cl. 5 of that section. It is 
said therefore thst as there has not 
been an abandonment of the land acquisie 
tion proceedings with regard to the pink 
portion s. 49, Land Acquisition Act, is 
inapplicable, for it cannot be said that 
the provisions of the Act are being enforced 
for the acquisition of a part of the house, 
unless the acquisition of the lands upon 
which the remaining part of the house 
stands is abandoned. There can be no doubt, 
in my opinion, that unless at the present 
moment there hasbeen an abandonment of 
the acquisition with regard to the pink 
portion no question of reference under s. 49, 
Land Acquisition Act, can possibly arise, 
But the errorlies in assuming that the 
only way of abandoning acquisition is that 
provided by s, 78, Cal. Improvment Act. 
Section 78 lays down one particular method, 
according to which, if any area, the acquisi-+ 
tion of which has been sanctioned by the 
Local Govt. is not required by the Board for 
the execution of the scheme the Board, may 
abandon the acquisition proceedings in 
consideration of certain money payments 
being made by the owner or an agreement 
being executed by him in conformity with 
the provisiors of that section. But even 
apart from s.78, Land Acquisition Act, there 
is nothingin the Land Acquisition Act or 
the Oal. Improvement Act which prevents 
the acquiring authority from abandoning a 
portion of the land in respect of which 
proceedings under the Act have been 
taken. As was observed by D. N. Mitter, 
J.in Secretary of State v, Mahip Sha (3) 
“it was consistent with commonsense that the party 
which had been given power to acquire lands for 
certain purposes had also the power to abandon any 
such land which was intended to be acquired from 
acquigition unless there was provision in the statute 
preventing such piecemeal acquisition.” 
- This is also the principle underlying 
s. 48, Land Acquisition Act. Under s. 24, 
Oal. Improvement Act, very comprehensive 
powers are given to the Board of Trustees 
and they can enter into and perform any 
contract which they might condisder neces- 
rary for carrying out thepurposes of the 
agreement. There is nothing in law there- 
fore which prevents the Board from 
‘abandoning any portion of the land intended 
(3) 41 O W N.437 
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to be acquired in pursuance of a contract 
entered into under the provisions of s. 24, 
Cal. Improvement Act. Whether there has 
been abandonment or nct on any particular 
case would of course depend upon the 
circumstances of that case. Mr. Bepin 
Ohandra Mullik contends before us that 
the agreement in this particular case 
cannot amount to an abandonment as there 
are various other things which are required 
to be done by the owner and unless these 
things are done the matter cannot be said 
to be complete. There is nothing how- 
ever said on this point by the tribunal 
and we have no materials before us upon 
which we can hold that the acquisition of the 
pink porticn has not been definitely aban- 
dened. On the other hand the order of 
the Collector clearly suggests that the 
agreement has been. acted upon and pro» 
ceedings have been started to acquire the 
blue portion only to the exclusion of the 
pink plot. 


In these circumstances it seems to me 
that if the petitioner’s case is true, circum- 
stances are present which would justify the 
Collector in making a reference under 
s, 49(1), Land Acquisition Act, and in our 
opinion the matter oughtto be investigated 
on its merits by the tribunal. The result 
is that the rule is made absolute. The 
order of the tribunal dated April 18, 1939 
is set aside and the matter is sent back 
to him in order that the reference case 
may be disposed of on its merits and ac- 
cording to law. It is desirable that the 
reference should be heard in the presence 
of Mr. Saradindu Mukherji who is stated 
to bethe owner of the plots and it would 
be open certainly to the opposite party to 
raise any othercontention relating to the 
maintainability of the reference at the 
instance of the petitioners who are stated 
tobe the tenants in occupation of certain 
huts upon the land. There will be no 
order as to costs in this rule, 


Roxburgh, J.—On the merits the simple 
question is whether the application of the 
tenants under s, 49, Land Acquisition Act, 
13894, was premature or not. The order of 
the tribunal is rather unfortunate in form, 
as it suggests that the only basis of deci» 
sion isthe fact that as Govt. might change 
its mind, and eventually go on with the. 
acquisition, so the application of the tene 
ants cannot be considered. The suit of a 
plaintiff might equally well be dismissed on 
the ground that he might subsequently 
change his mind and not execute his decree 
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if obtained, and proviso 1 to s. 49 
itself makes provision allowing the owner 
to change his mind at any time before 
the award is made, The point for decision 
is whether, under the law, circumstances 
exist by which the tenants have the 
right to make the application for a ree 
ference; this is to be decided by reference 
to the terms of s. 49 itself, and to the 
facts. Under sub-s. 1 of s. 49 the pro- 
Visions of the, Act arè not to be put into 
force for the purpose of acquiring a part of 
a house, manufactory or building if the owner 
desire that the whole of such house, manufac- 
tory or building shall be acquired, and then 
under the terms of proviso 2 provision is 
made that if any question shall arise as 
to wiether any land proposed to be taken 
under the Act does or does uot form part 
of a house the Collector is to refer the 
matter to the Court. It will be seen that the 
precise time at which the reference is to be 
made is not clearly specified; certainly it 
must be made if the provisions of the 
Act have already and clearly been “put in 
force” but they are not inconsistent with 
a reference being made at an earlier stage. 
In the present case the method by which 
the provisions of the Act are to be put 
into force for the purpose of acquiring a 
portion of the premises in question is by 
way of declaration and notice for acquisi- 
tion of the whole, followed by an agree- 
ment under s. 24, Cal. Improvement Act, 
made with the landlord for exempting a 
portion, and hence by eventual abandon- 
ment of the acquisition under s. 48. In such 
case if is even mcre difficult than in a 
case where the proposal to acquire a 
portion isa direct one to determine the 
precise point cf time at which it 
may be said that the provisions of the 
Act are being put into force for the pure 
pose of acquiring a portion, In the pre- 
sent case there was originally an application 
for action under s, 78, Cal. Improvement 
Act, but this was rejected by the trustees, 
and the present proposal for action under 
8.24 was adopted, and has been carried 
out to the extent of a formal agreement 
having been made, f 

Mr. B. O. Mallik draws attention to the 
terms of sub-s, (5) of s. 78, to the effect 
that when an agreement his been executed 
in pursuance of subss. (4) or payment has 
been made under the proviso the proceed- 
ings for the acquisition shall be deemed to 
have been abandoned and contends that 
on the analogy of those provisions the stage 
- for the present application in the analogous 
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procedure by way of s, 24 and of eventual 
formal abandonment under s. 48, Land 
Acquisition Act, has not been reached, but 
consideration of these provisions seams to 
support rather the contrary view. It eme 
Phasizes the fact that in order to find out 
the whole land acquisition law applicable 
here we have to read the Oal. Improvee 
ment Trust Act and the Land Acquisition 
Act a8 one, and as has been pointed out in 
Secretary of State v. Hindusthan Coc 
operative Insurance Society Ltd. (4) incor- 
poration of the provisions of the Land 
Acquisition Act into the provisions of the 
Oal. Improvement Trust Act is a case 
of legislation by reference, the terms ine 
corporated being those of the Land Acquisi- 
tion Act as it stocd when it was adopted (in 
the schedule) and incorporated under gs, 69 
and 71 (b) Oal. Improvement Act. In 
short the present action taken by way of 
agreement under s. 24, Oal, Improves 
ment Trust Act, for exemption of acquisi- 
tion of part of the premises following steps 
taken for acquisition of the whole amounts 
to this: that the provisions of Land Ace 
quisition Act (as part of the Oal. Improve- 
ment Trust Act) are being put into force for 
the purpose of acquiring a part only of the 
premises in question. The Collector himself 
appears to have understood the position 
to be such for in his order of reference, 
after setting out the contentions of the 
applicants he concludes ; 

“I beg therefore to refer for the decision of the 
Court as to whether the portion of the premiseg 
intended to be acquired form part of the home of 


the petitioners within the meaning of s. 49 (1), Land 
Acquisition Act.” 

I think therefore that the application 
was not premature, and that the tribunal 
has failed to exercise the jurisdiction vested 
in it. 

a. Rule made absolute. 

(4) A IR 1931 PO 149; 182 Ind Oas, 748; 
59 Oal 55; 58 I A 259; 35 C W N 794;(1931) A LJ 475: 
33 Bom, L R 1006; 1931) M W N 69; Ind. Rul. (1931) 
P O 236; 54 O L J 14; 61 M L J 864 (P O). 
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Act (I of 1877), s. 9—Suit under—Nature and 
scope—Contract Act (IX of 1872), s. 2 (d)—Con- 
sideration may move from third person—Contract-— 
Stranger to, when can sue on it. 

Parties to a suit can compromise their differences 
on any terms they please and they can include in 
those terms any matters, whether the subject-matter 
of the suit ornot, and,under the provisions of 
O. XXIII, r. 3, Civil P. O., the Court is compelled 
to pass a decree in accordance with the terms of 
the petition. It is not opento the Court to select 
gome terms of the petition and pass a decree in, 
accordance with those terms while neglecting the- 
others. [p. 876, col. 2.) 

It. is a rule of practice in the Rangoon 
Court that revisions may be filed at any 
time within 90 days of the date of the decree 
soughtto be revised, and the applicant is entitled to 
utilize that rule of practice to the full. 62 Ind. 
Oas. 897 (1), referred to [p. 878, col. 1.] 

In a suit under s. 9, Specific Relief Act the 
plaint must aver previous possession and dispos- 
session by the defendants otherwise than in due 
course of law within six monthsof the suit being 
brought, and should aver nothing else, and the only 
prayer in sucha suit can be a prayer for the 
recovery of possession. The decree must either 
dismiss the suit or order the plaintifis to be put 
into possession by the defendants, such decree being 
based on previous possession and dispossession 
merely and not on title. (p.*77, col. 1.] 
` “Qonsideration’? as defined in s. 2 (d), Contract 
Act, shows that the consideration may move from 
a third person and need not necessarily move from 
the promisee. [p. 878, col. 1] 

A stranger to a contract can sue upon it at any 
rate in the following circumstances, namely, (a) 
where a partyto the contract agrees with the 
stranger to pay him direct or becomes estopped 
from denying his liability to pay him personally 
and (b) where the contract creates a trust in favour 
of the stranger. 20 Ind. Cas. 630 (4), 124 Ind. Cas, 
55 (5) and 143 Ind. Cas. 723 (6), relied on. {[p. $78, 
col, 2.) 

Court, Myaungmya, dated August 5, 1937. 

Mr. K. C. Sanyal, for the Appellants. 

Mr, R. K, Ray, for the Respondents. 


Judgment. — The incompetent way in 
which. this litigation has been conducted 
has placed. me in a position. of great 
difficulty in endeavouring to do justice 
between the parties. The litigation origin- 
ally arose out of a dispute regarding: 
the ownership of the holding of agricultural 
land now in suit between U Baik and his 
wife Daw Po, on the one side, and U Po 
Hmyin and his wife Daw Zan Byu, on 
the other side. Ino Oivil Regular Suit 
No. 3 of 1935 of the Township Court of 
Moulmeingyun U Po Hmyin and Daw Zan 
Byu sued the tenants of this land for 
recovery of rent for ths agricultural year 
1933-34. The defence of the tenants was 
that they were-.the tenants of U Baik and. 
Daw Po and not- of U Po Hmyin and Daw 
Zan Byu. U Baik was dead at the time 
that this suit was brought. Ma Hla Khin 
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is the daughter of U Baik and Daw Po 
and T, D’Attaides is her husband. He 
held a general powereof-attorney. from both 
Daw Po and Ma Hila Khin. The suit in 
the Township Ocurt never went to trial 
for the parties filed a joint petition, 
signed by themselves and their Pleaders,. 
and by T. D’Attaides and others as 
witnesses for the compromise of the suit, 
The terms of the petition were: 
“(a) That there be a decree against the defendants. 
(b) That after the passing of the decree the 
plaintifs U Po Hmyin and Daw Zan Byu shall 
transfer the land gratis, for natural love and affec- 
tion, either by sale deed of release to Da Po, Ma 
Hla Khin and Mr. T. D'Attaides within 15 days 
from the passing of the decree. j 
(c) That the plaintiffs would not claim the said 
land. any longer, for which the present. rent suit is 
filed, and further undertake not to execute the. 
decree until the land is transferred to Daw Po and 
others. ' f i 
On the presentation of this 
the learned Township 
following order: 
“Parties and Pleaders present. They file a joint 
petition for compromise decree on the terms con- 
tained in the petition. These terms. are noted by. 
the Oourt but not contained in the body of, the 
decree as some portion of the terms are extraneous 
to the decree in suit, i 


petitior 
Judge passed the 


ORDER l 
Let there be a decree for Rs, 240 with costs on 
the uncontested scale. The decree is not to be exe- 
cuted before the time stipulated in the joint peti- 
tion. 


And upon that there followed a decree 
for a sum of Rs. 240 with the further 
declaration that the decree. should not 
be executable until the land had been 
transferred to Daw Po and her two 
relatives. Now, in declining to pass a 
decree in accordance with the terms of the 
petition the learned Township Judge acted. 
without jurisdiction. Parties toa suit can 
compromise their differences on any terms 
they please and they can include in those 
terms. any matters, whether the subject- 
matter of the suit or not, and, under the 
provisions, of O, XXII, r. 3, Civil P. O., 
the Court is compelled to pass a decree-in. 
accordance with the terms of the petition.. 
It is not open to the Court to select some 
terms of the petition and pass a decree.in, 
accordance with those terms while neglects 
ing the others. Consequently, all. those terms, 
including the terms regarding. the transfer. 
of the land to Daw Po, Ma Hla Khin 
and T. D’Attaides, ought to be part of the. 
decree in Civil Regular Suit No. 3 of 1935. 
of the Township Court of Moulmeingyun. 
Subsequently, Daw Po, Ma Hla Khin and, 
T. D’Attaides instituted Suit No. 10 of 
1935 of the Sub-Divisional Oourt of 
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Wakema against U Po Hmyin and Daw 
Zan Byu as defendants. This suit was 
tried by the Additional Sub-Divisional 
Judge, and the second appeal which is now 
before me arises out of this suit. Daw Po 
and Ma Hla Khin have died and T. 
D'Attaides has been adjudicated insolvent 
during the pendency of this second appeal. 
The Official Assignee has therefore been 
joined as an appellant as representing the 
estate of T. D’Attaides, and the other appel- 
lants are the legal representatives of Daw 
Po.and Ma Hla Khin. 

The title cf the plaint in Suit No. 10 of 
1935 of the Sub-Divisional Court ‘was “suit 
under s. 9, Specific Relief Act,” and in 
the course of his judgment disposing of 
this suit the learned Additional Sub-Divi- 
sional Judge made reference to s. 9, 
Specific Relief Act, It is plain that neither 
the Plecders who appeared in the suit nor 
‘the Additional Sub-Divisional Judge have 
any conception of the nature and scope of 
a suit under the provisions of s, 9, Specific 
‘Relief Act. The plaint in such a suit must 
aver previous possession and dispossession 
by the defendants ctherwise than in due 
course Of law within six months of the suit 
being brought, and should aver nothing 
-else,and the only prayer in such a suit can 
bea prayer for the recovery of possession. 
The decree must either dismiss the suit or 
order the plaintiffs to be put into possession 
by the defendants, such decree being based 
on previous possession and dispossession 
merely and not on title, I shall, later in 
this judgment, have to return to the aver- 
ments of the plaint in this suit, but for the 
present moment it suffices to say that the 
suit was fought throughout as a suit based 
on title for declaration of title and recovery 
of possession. 

_ The learned Additional Sub-Divisional 
Judge came to the conclution that the 
plaintiffs had not proved their title or 
their previous posssssion but gave them a 
decree declaring that the terms of the 
Agreement of compromise and the decree 
in Suit No. 3 of 1935 of the Township Court 
of:Moulmeingyun were -binding on the 
defendants, Such a decree was, of course, 
Valueless because it is unexecutable. As 
I have said, in the course of his judg- 
ment the:learned Additional-Sub-Divisional 
Judge referred’ to s. 9, Specific Relief 
Act, and against a decree in & suit under 
that section there in no right of appeal. 
Oounsequently, under the circumstances 
the ‘present ‘respondénts ‘took the only 
‘step that they could, tke, -namely 
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they made an application in revision 
to this Gourt (Civil Revision No, 386 
of 1936), and in his judgment in that revie 
sion my learned brother Spargo pointed out 
that a suit did not become a suit under s, 9, 
Specific Relief Act, merely because that 
section was mentioned in the plaint and the 


_judgment, that the suit in question was 


Plainly a suit for recovery of possession 
based on title, and that therefore an appeal 
lay to the District Court. He therefore 
dismissed the application in revision. The 
present respondents then filed a first appeal 
in the District Court of Myaungmya (Civil 
Appeal No, 16 of 1937). The appeal was, 
on the face of it, long time-barred, but the 
learned District Judge gave the present 
respondents the benefit of s, 5, Lim, Act, in 
a summary ex parte order without hearing 
Tkis action of the 
learned District Judge caused further 
difficulty. When this second appeal was 
first heard by my learned brother Mosely 
the case had to be remanded to the District 
Court with iastructions to the learned Dis- 
trict Judge to comply with tke law and 
come to a proper finding on the question of 
limitaticn after hearing the present appele 
lant. This he has now done. He has come 


‘to the conclusion that the respondents had 


sufficient cause for not preferring their first 
appeal within the period of limitation pres- 
cribed,.and exercised his discretion under 
s. 5, Lim. Act, in their favour, and on the 
merits he has allowed the appeal and 


dismissed the suit of the plaintiffs-appellante. 


Against these decisions the present appeal 
has been brought, and ithas heen canvassed 
before me both on the question of limitation 


-and algo on the merits. 7 


The period. prescribed for an appeal to 
the District Court is 60 days. The respone 
dents did not file their application in revision 


to this Court until after a period of 82 days 


had lapsed from the judgment of the Sube 
Divisional Oourt. Subsequently, after the 
judgment of Spargo, J., had been delivered 
in the revision case, a first appeal was not 
filed in the District Oourt. until a period of 
30 days had lapsed, It is urged on behalf 
of the appellants that the filing of the 
revision in this Court by the respondents 
was not a sufficient cause for the delay in 
filing the appeal and that, in any case, no 
proper explanation of the delay of 82 days in 
filing the revision, or of 30 days in filing the 
appeal after the judgment in the revision, 
has been given, In my opinion, the respone 
dents were ‘justified -in filing their appli- 
Gation in revision to this Court, . Io fact, on 
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the plaint of the appellants in the original 
suit. and the judgment of the learned Addi- 
tional Sub-Divisional Judge, they had no 
other course open to them, for, if they had 
filed an appeal direct in the District Court 
it. would undoubtedly have been rejected 
on the ground that no appeal lay ; and there- 
fore, in my opinion, the principle of s, 14 (1), 
Lim. Act, is applicable, and under s, 5 of 
that Act it must be held that the respondents 
had sufficient cause for not preferring their 
appeal during the time that they were pro- 
secuting the revision before this Court. It 
is urged that they had no excuse for not 
filing their revision more promptly, but it is 
a rule of practice in this Court that revi- 
sions may be filed at any time within 90 
days of the date of the decree sought to be 
revised, and the respondents were entitled 
to utilize that rule of practice to the full: 
see Sun terbai v. Collector of Belgaum (1). 
After Spargo, J., had delivered his judge 
meni there was not, in my cPpinion, any 
undue delay. The respondents had to be 
informed by their Rangoon Advocate of the 
result of the revision application and they 
then had to come to Rangoon and obtain 
copies of the High Court judgment, before 
they could get their appeal accepted by the 
District Court, and for this purpose a delay 
of 30 days was not excessive. Consequeaily, 
in my opinion, the learned District Judge 
exercised his discretion under 8, 5, Lim. Act, 
rightly in accepting the first appeal of the 
respondents, ‘- 

‘Turning now to the merits of the appel- 
lant’s case the learned District Judge has 
held that tha appellants were not entitled 
to the declaration which has been given 
to them by the learned Additional Sub- 
. Divisional Judge as they were not parties to 
the compromise agreement filed in the 
‘Township Ocurt of Moulmeingyun, and fur- 
ther, so far as the appellants were concerned 
there was no consideration for the agreement, 
On the question of consideration the learned 
. District Judge is clearly wrong. The consi- 
deration for the agreement was the with- 
drawal by the tenants of their defence in 
„the rent suit in the Township Oourt and 
their consenting to a decree for the rent in 
favour of the respondents. ‘‘Oonsideration” 
is detined in s,2(d), Contract Act, and the 
words in that definition “the promisee or any 
other person” show that the consideration 
may move from a third person and need not 
, necessarily move from the promisee. In this 
(i) 43 B 376; 52 Ind. Oas, 897; A I R1918P O 
135; 46 IA 15; (1919) M W N 254; 230 W N 753; 21 
Bom, L RIS- 0, Ea - ee 
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respect the law of contract in India and 
Burma differs from the. English law `of 
contract. There was ample consideration 
for this agreement. 

The other ground of the learned 
District Judge's decision is a strict appli- 
cation of the principle laid down in Tweddle 
v. Atkinson (2), which decided that a person 
who is not a party toa contract cannot sue 
on it. : But in England the authority of 
this case, which was decided in 1861, has 
been greatly weakned since the fusion of 
law and equity in a line of modern 
decisions of which I propose to mention only 
one: Les Ajfreteurs Reunis Societe Anonyme 
v. Leopold Walford (London) Limited (3). 
Moreover, Tweddle v. Atkinson (2), has 
pever been the law in India, The ques» 
tion as to whether, and if so, to what 
extent, a third party may sue on acone 
tract to which heis nota party has been 
considered in numerous cases of which I 
will cite four of the most important deci- 
sion: .Debnarayan Dutt v. Chunilal Ghose 
(4), Subbu Chetti v. Arunachalam Chettiar 
(5) and Jagadamba Debya v. Bibhootibhusan 
Sarkar (6). These cases decided that a 
stranger to a contract can sue-upon it at any 
rate in the following circumstances, namely 
(a) where a party to the contract agrees with 
the stranger to pay him direct or becomes 
estopped from denying his liability to pay 
him personally and (6) where the contract 
creates atrust in favour of the stranger, In 
Khirodebihari Dutt v. Mangobinda (7) the 
Calcutta High Court has now gone even 
further, and has.held that a stranger to 
a contract can always sue on the contract 
if it is made for his benefit, and this last 
decision seems to be in accordance with the 
modern English cases. - 

It is now necessary to see what’ were 
the facts leading up to the compromise 
of the rent suit in the Township Oourt 
of Moulmeingyun, and on this point the 
evidence in Suit No. 10 of 1935 of the 
Sub-Divisional Court of Wakema leaves 
no room for doubt. T. D’Attaides, acting 


(2) (1861) L B&S 393; 30L IQ B 265;8 Jur. (N8 
33%: 4L 7 (N s, 468; 9 W R781; 124 R R610. | 
' (3) (1919; A O 801; 88 LJ K B 861; ` 121 L T 393; 
A i Oas. 268; 35 T L R 542; 14 Asp. MO’ 
5 - 


451. = 
(4) 41 0 137; 20 Ind. Oas. 630; A IR 1914 Oal 
129; 18 O L J 603;17 OW N 1143, a 
(5) 53 M 270; 124 Ind. Cas’ 55; A I R 1930 Mad. 
zA Eos L J 420: 31 L W 371; Ind. Rul, (1939) Mad? 
( .) á 7s 
(6) 60 O 767; 143 Ind. Oas. 723;A IR 1933 Oah- 
407; 37 O W N 447; Ind. Rul. (1933) Cal, 466, 
(7) 61 0841; 152 Ind, Oas. 351; AI R 1934 Qal, 
682, 380 WN 683;7 R O38363,- fea! 
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for himself, his wife and his mother-in-law, 
defended the suit in the Township Court on 
behalf of the tenants. He negotiated the 
compromise agreement with U Po Hmyin 
and T. D’Attaides and U Po Hmyin were the 
real parties to this agreement. This is 
admitted by U Po Hmyin in his written state- 
ment in the present suit and also in his 
evidence. He set up that the written agree- 
ment was mistranslated to him and he was 
made to understand that he was toget asum 
of Rs. 1,000 as well as one year’s rent. Both 
the lower Courts have come tothe conclusion 
that this defence was false, and all the evi- 
dence in the suit isto the effect that U Po 
Hmyin signed this agreement voluntarily 
with full knowledge of its contents, The 
real parties to this agreement were the 
appellants, on the one side, and the respon» 
dents, on the other. The two tenants signed 
if as bare trustees, their beneficiaries being 
the appellants. It is also urged that the 
respundenis are now estopped from denying 
their liability to. the appellants, and had 
they been paid the one year’s rent which 
they were to obtain under the written agree- 
ment, l should have been inclined to hold 
that they were so estopped. T. D’Attaides 
in his evidence states that he has paid this 
amount of Rs, 240, but as satisfaction of the 
Township Court decree has not been record- 
ed I cannot accept this statement. However, 
it is quite clear that the tenant entered into 
this compromise agreement as trustees for 
the present appellants and hence, in accord- 
ance with the authorities which I have 
cited, the appellants are entitled to enforce 
this agreement against the respondents, 


_ The decree which they have obtained 
is Meaningless and wortheless to them, 
and this is due to the defective nature 


of their plaint in the suit in the Sub- 


Divisional Court, Plainly, the suit should 
have been a suit for specific performance 
of the agreement, and the question which 


I have to decide is whether on the pleadings - 


in the suit I can make a decree for specific 
performance in their favour. Paragraphs 5 
and 6 of the plaint read as follows: 

“5. That in U Po Hmyin v. Maung Ye Hmwe, 
O. R. Suit No. 3 of 1935 a compromise petition was 
filed (a certified copy of the same is hereto annexed) in 
which the defendants had agreed to relinquish their 
rights, title, and interest over the said paddy land 
in favour of the plaintiffs Daw Po, Ma Hla Khin and 
Mr. T, D'Attaides in consideration of a decree being 
passed sgainst the defendentsin that suit. Accord- 
ingly the terms of the compromise were embodied in the 
compromise decree. A certified copy of the compro- 
miss petition and of the deeree are herewith attached 
for ready reference. The plaintiffs thereupon entered 
upon the land and cultivated paddy fop’ the.- year 


—— 
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1935-36 after having act i with the terme of 
the decree of February 5, 1935, 

6. That nevertheless defendant No. 1 failed ta 
fulfilhis part of the contract embodied in the com- 
promise petition.” 

And prayer (c) of the prayer of the 
plaint is as follows: ‘(C) that the terms 
of the compromise and the decree may be 
made binding on the defendants.” 

Now, had these two paragraphs been 
the only avermenis in the plaint and this 
prayer been the only prayer in the plaint, it 
would not have been difficult to construe 
that prayer as being a prayer for specific 
performance of the agreement of comproe 
mise. But, nevertheless, the appellants 
overloaded their plaint with numerous 
other averments which were all unnecessary, 
and a number of other prayers which 
could not be granted. However, I think 
that I am bound to construe the plaint as 
liberally as possible, having regard to .the 
unsatisfactory nature of pleadings present- 
ed tc Subordinate Courts by Pleaders of 
the lower grade, so as to do justice between 
the parties, but bearing in mind that a new 
case must not be made out which was not 
made out in the p.aint. 

The plaint undoubtedly sets up inter 
alia the agreement and a breach of the 


‘agreement by the respondents and it 


asks for a declaration thatthe agreement 
was binding on the respondents. Of course, 
such a declaration is, as I have already said, 
worthless, and if the prayer had been a 
prayer for. specifie performance instead of 
this bare declaration, that part of the 
plaint would have been properly a plaint 
of this nature, and after full considera- 
tion I havé come to the conclusion that 
I shall not bé going too farin construing the 
plaint accordingly and granting the appel- 
lants the relief which they intended to seek, 
and to which they are entitled. 

- The judgment and decree of the District 
Court on first appeal, dismissing the suit 
of the plaintifis-appellants, are therefore 
set aside, and instead of the judgment 
and the decree of the Sub-Vivisional Court 
of Wakema, the plaintiffs-appellants will 
be granted a decree for the specific perfor- 
mance of the compromise agreement filed on 
January 30, 1935 in Civil Regular Suit No. 3 
of 1935 U Po Hmyin v. Maung Ye Hmwe, O. 
R, Suit No. 3 of 1935, of the Township Oourt 
of Moulmeingyun, and the respondents are 
ordered to execute a registered instrument 
relinquishing, in favour of the appellants 
all right, title and interest which they may, 
have in the land in suit, namely holding 
No. 8 of 1935-36 in Kyonepainggyi kwin, 
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.-Moülèingyun township, measuring approxi- 
mately 32 -acres, and itis further ordered 
‘that they shall execute this registered 
instrument within one month of the date 
of this judgment. The appellants are 
‘entitled to their costs as against the res- 
pondents in all three Oourts, Advocate’s 
fee in this Court eight gold mohurs. 


5. Decree set aside. 


CALCUTTA HIGH COURT 
Suit No. 1976 of 1938 
June 12, 1939 
PANOKRIDGOE J. 
HARNARAIN MISRA— APPLICANT 
VETSUS 
KANHATYALAL LOHAWALLA 
AND ANOTHER — RESPONDENTS 
Companies Act (VII f 1913), s. 171—Winding up 
order—Subsequent suit without leave — Jurisdiction 
of Court to grant leave to continue suit, under 3.171 
— Jurisdiction of Court to dismiss sutt on application 


Jor leave. 
Under s, 171, Companies Act, leave to proceed with 


a pending legal proceeding can only be granted 
where that proceeding has been instituted prior to 
-the winding up order. The Oourt has no jurisdiction 
to give the plaintiff leave to continue a suit instituted 
without leave subsequent to the winding-up order. 
The Court has inherent jurisdiction to dismiss a suit 
on an interlocutory application for leaveto continue 


the suit, 
. Mr S. N, Banerjee (Jr.), for the 


Applicant, 
= Mr., R.S. Bachawat, for the Respondents, 


Order.—This application raises a ques- 
tion of some importance. In December 
last year the plaintiff filed a suit against 
Kanhaiyalal Lohawalla and the Rajputana 
Films Co, Lid. It now appears that prior 
to the institution of the suit, that is to say, 
on October 6, 1938, an order was made at 
the instance of a creditor by the District 
Judge of Ajmere for the compulsory 
liquidation of the defendant company. 
The plaintiff ‘states that atthe time when 
the suit was instituted he was unaware of 
the order for compulsory liquidation, and 
accordingly he made no application to the 
Court having jurisdiction in the winding 
up proceedings for leave under s. 171, 
Companies ‘Act, to sue the company. ‘he 
liquidator now applies that the suit should 
be dismissed against the company as being 
incompetent on account of the plaintiff's 
failure to ask for and obtain leave to sue. 
_ The position, when a suit has been insti- 
tuted-against a company after an order for 
its compulsory liquidation without the leave 
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of the Court, was considered by me in In re 
Steel Construction Co., Ltd: {1l).- In that 
case the winding up order had been made 
by this Court, and an application was made 
by the liquidator to. restrain a suit subse- 
quently instituted in the Oourt of the first 
Subordinate Judge of Oomilla. It appears 
from the report that the suggestion was 
made that the application to restrain the 
proceedings in the Comilla suit should be 
adjourned in order to give the plaintff an 
opportunity of regularizing his position by 
asking for and obtaining leave under s, 171. 
As to that I observed: i 

“In my opinion if such application were made the 
Court would have no jurisdiction to grant it. 
As I read s. 171 it means that leave to proceed 
with a pending legal proceeding can only be granted 
where that proceeding has been instituted prior to 
the winding up order. I do not consider that the 
Court has jurisdiction to give the plaintiff leave to 
continue a suit instituted without leave subsequent 
to the winding-up order," 

It has been pointed out to me that the 
Opposite view bas been taken in the Allaha- 
bad High Court and in the Bombay High 
Court, though, it seems that my view has 
commended itself to the Lahore High Court. 
There is clearly no authority binding on me 
which compels me to modify the opinion I 
expressed in In re Steel Construction Co., 
Lid. (1). On the authority of that case I 
fee] constrained to accede to the liquidator’s 
application On the assumption that the 
plaintiff had no knowledge of the winding 
up order, my decision is undoubtedly 


‘productive of hardship, I suggested that 


a solution might be found if the plaintiff 
were to make an application to withdraw 
this suit with leave to instituie afresh suit 
on the same cause of action, and thereafter 
were to apply to the Oourt in which the 


company is béing wound up for leave ‘to 


commence fresh proceedings. That suggepe 
tion however did ‘not commend itself to 
the plaintiff, and there may be very good 
reasons for this. i 
It has been urged that there is no rule 
which specifically empowers the Oourt ta 
dismiss a suit onan interlocutory applica 
tion ‘in circumstances such as the present.: 
That indeed must be conceded, but it “is 
by no means uncommon for the Court to’ 
make order-in interlocutory proceediizs 
dismissing ‘a ‘suit, where it is clear that 
there is no jurisdiction to entertain -it: 
In my opinion the ‘Court has inheregt- 
jurisdiction to take such a course, and.if- 
the ‘Court considers that at some. stage or 
Other it‘will be “céitipelléd, because of ihe: 
absence of leave under ‘s. 171, to dismiss: - 
0O WN 3R ce EE 
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a suit as against a defendant company, I 
cannot see that any harm is done by taking 
this course at the earliest opportunity. . I 
have been referred to cases in England 
where it has been held that the Oourt 
will not stay proceedings where the com: 
pany is a necessary party to a suit fram- 
ed againstit and other defendants. I will 
assume, though a perusal of the plaint 
does not convince me of this, that if the 
company is dismissed from the suit, the 
Court cannot grant relief against the other 
defendant. However, I do not think that 
this is a consideration which oughtto in- 
fluence me in view of my previous decision. 
In these cirumstances’ the suit must be 
dismissed as against the company with 
costs, inciding the costs of this application. 
At the same time if the liquidator is willing 
to entertain the company's claim, nothing 
that I have said should affect his decision, 
whether, if the mainclaim is maintainable, 
the plaintiff should be allowed toadd to it 
any of the costs which he has incurced in 
respect of these proceedings, _ - a 


5. . Suit dismissed. 
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CALCUTTA HIGH COURT 
Application in Suit No. 33 of 1939 
July 13, 1939 
ÀMRBBR Axl, J, 
In re TRUST ror ZEBUNNESSA 
KHA LOON 

Married Women's Properiy Act (III of 1874), s. 6 
(2)—Irrespective of any Oficial Trustees Act, exis. 
tence of Oficial Trustee capable of receiving money 
under a. 6 (2), is sufficient ~He is payee. 

The Official Trustees Actof 1913 has not caused a 

pinthe evolutionof the Official Trustes. The 

ficial Trustee under the old Act is not ofa different 
species of being from the Official Trustee under the 
later Act of 1913. The Official Trustee of to-day, 
notwithstanding more elaborate plumage, is but the 
existing living representative of what is not an 
extinct race. Even if the Act of 1864 had been 
wholly repealed saving theexistence of the Official 
Trustees, nevertheless s. 6 (2), Married Women's Pro- 
pert Act, remains, Hence irrespective of any 
particular Official Trustees Act, if there is now an 
Official Trustee of Bengal capable of receiving the 
money under cl, 2 of s.6 that ig sufficient, He is the 
payee. 170 Ind. Oas. 912 (1), explained. 


Sir Asoke Roy (Advocate-General) and 
Dr. S. K. Gupta, for the Oficial Trustee. 


Mr. Kamala Bose, 


for the Insurance 
Company. 


Order.—This is an application by the 
Official Trustee for directions, the practical 
question asked being, how he should dis- 
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pose of the sum of Rs. 4,588 in his hands, 
The short facts are as follows: One 
Mohamed Ghyasuddin effected a policy 
of insurance withthe Sun Life Insurance 
Co., of Canada, expressed to be payable to 
his own wife, Zebunnessa Khatoon On 
November 12, 1938, the company paid the 
amount mentioned to the Official Trustee 
of Bengal, purporting to do so under s. 6, 
Married Women’s Property Act (Act III 
of 1874). There was some other claim to 
this fund by another member of this family 
but that claim bas now been withdrawn 
and there is no dispute among the members 
of the family. On December 15, 1938 the 
solicitors of the Insurance Company dem: 
anded from the Official Trustee repayment 
of the amount by reason of a Gertain 
decision of this Oourt in Haridassi Dassi 
a Manufacturers Life Insurance Co, 
(1). 

The provision of law with which we are 
concerned is, as I have said, s 6, Married 
Women’s Property Act and I shall discuss 
this section as if the sub-clauses of this 
section were separately numhered. By 
virtue of cl. 1 without a doubt the effect of 
this policy is to create a trust in favour of 
the widow of the assured; cl. 2 indicates 
who shall be the trustee of that trust. ft 
provides in other words for the legal 
ownership of the fund. It reads: 

“When the sum secured by a policy becomes 
payable, it shall, unless special trustees are duly 
appointed to receive and hold the same, be paid 
to the Official Trustee of the Presidency in which 
the office at which the insurance was effected, is 
situate, and shall be received and held by him 


upon the trusts expressed in the poliey or such of 
them as are then existing.” ° 


Clause’ 3 declares that in reference to 
such sum, that is, the sum paid to and 
received by the Official Trustes, he shall 
stand in the same position in all respects 
as if he had been appointed trustee there- 
of by a High Oourt under Act XVII of 
1864, s. 10. That Act is the Act relating 
to the Official Trustee in force at the time 
of the Married Women's Property Act. 
There had been earlier Acts relating to the 
Official Trustee as there is now a later Act 
of 1913, 

The decision in Haridassi Dassi y. 
Manufacturera Life Insurance Co., (1) is 
one which, like so 'many others, cannot 
be appreciaied without reference to the 
peculiar facts. In that case the company’s 
first defence to a suit by a widow, was that 
as mere beneficiary she could not sue, an 
objection of non-joinder. Panckridge, J. 

(ly) 41 OW N 517; 170 Ind, Cas. 912; A I R 1937 
Oal. 3.951 L R (1937) 2 Oal, 67; 10.R O 319, - 
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promptly appointed trustees under the first 
portion of cl. 2 of s 6. The company 
then turned round and took a second 
objection, namely that these trustees were 
not properly appointed” and that under 
the Act it must be the Official Trustee 
and no otber. On this point being taken, 
Lort-Williams, J., was met with a further 
difficulty, namely that the Official Trustee 
refused to act for want of funds. The 
learned Judge thereforé in order to do 
justice, was disposing of a technical objec- 
tion, and with regard to the Official Trustee, 
seeking. to be disembarrassed of, an un- 
willing horse. The case before me is per- 
fectly simple. Should difficulties such as 
were raised before Lort-Williams, J., be 
presented in any other case before me, I 
will consider myself freë” to reconsider my 
decision. 

Before I deal with.the only point on 
which I venture to disagree with the 
learned Judge's final view, I desire to state 
the two points, (dealt with at p. 519* of the 
report), on whicb, although they do not 
arise before me, it must not be understood 
that I disagree, namely the power of this 
Oourt to appoint otber trustees under the 
first portion of a, 6,- and secondly, the 
beneficiaries’: right to’sue. The only point 
on which I have to express a different 
view is that discussed in:the second column 
of p. 518* of the report/*:the question being 
whether there is in existence an ‘Official 
Trustee to whom the fund canbe. paid in 
pursuance of cl. 2 of s, 6, . 

The learned Judge finally and contrary 
to his firet impression came to the concli- 
sion that there was nosuch officer. This 
view was based on a comparison between 
the Official Trustees Act of 1864 and the 
Official Trustees Act of 1913. He was 
Impressed by the fact that there is liberty 
under s 7 of the latter Act to the Official 
Trustee either to accept or refuse a trust. 
He was further impressed by the fact that 
under s. 10 of the former Act, the Official 
Trustee's consent is required. As regards 
the latter point, the section appears to 
be the same, In the case before Lort- 
Williams, J. the, question of consent was 
from a practical point of view most material. 


` 


The Official Trustee was either refusing or 


seeking to impose conditions. The learned 
Judge was obviously impressed with the 
inconvenience at least of having an officer 
appointed by law to receive the money, 
who might refuse to take action on the 
ground of wani of finance, and who might 
*Pages of 41 O W-N.—{(Ed] z 
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the later Act of 1913. 


-third clause of s. 6, Married 
Property Act, for the Act of 1864 the Act of 
1913. Thatis one answer te the theory of 
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and apparently did contend that he was 
not bound to act as trustee until he actually 
received the money. That question does not 
arise before'me. As I have said, the ques- 
tion whether the Official Trustee, bsing the 
person made payee by the Act itself is 
entitled to refuse to enforce a trust isa 
question: with which [ am not called upon 
to deal. It may be argued -that the Act 
creates him beneficiary of one trust and 
trustee of another trust in favour of the 
married woman. - As I say,that difficulty 
does not arise before me; andon a pure’ 
question of construction I feel myself at 
liberty to agree with what the learned Judge 
has stated to ‘be his first impression. Shortly 
put my view is as follows: Before the Act 
of 1913, cl. 2 of s. 6, Married Women's: 
Property Act was quite sufficient. It says 
that- the proceeds of the policy shail be paid 
and shall be received by the Official 
Trustee. It-is not necessary to proceed to 
the third clause. In my view, irrespective 
of any particular Official Trustees Act, 
if there is now an Official Trustee’ of 
Bengal capable, of receiving the money 
under cl. 2 of s. 6 that is sufficient. He is 
the payee. nS 
But what has the Act of 1913 done? In 
my view it has not caused &' gap in the 
evolution of the, Official Trustee, fn my 
view the Official Trustee under the old 
Act is not of a different species of 
being from the Official Trustee under 
The Official 
Trustee of to-day, notwithstanding more 
elaborate plumage, is but the existing living 
representative of what is not an extinct 


race. . My own view is that even ifthe Act 


of 1804 had been wholly repealed.. saving 
the existence of the Official Trustee, never» 


theless s. 6 (2), remains. In point of fact, 
and this point was never argued before the 
learned Judge, by-reason of the. General 


Olauses Act, s, 8, we have to read-ipn the ~ 
Women’s 


break in evolution. a a. . ae 

Another -answer is ‘to-be found in an- 
other section the ‘effect of which is to pro- 
vide for the continuity of office, I think 
s. 15. . While therefore I should under 
ordinary circumstances have had great 
hesitation in differing from the learned 
Judge, I feel myself at liberty to- agree 
with his first impression and to hold that 
s. 6 (2) applies and that the ` Official 
Trustee, ‘unless the other trustees are 
appointed, is the person to receive . the. 
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fund and bound to ho'd it upon the trusts 
created. The directions I therefore give 
are that the Official Trustees do not return 
the fund but hold it upon trusts created by 
the insurance policy in question and by 
operation of law, and do dispose of the fund 
accordingly. DN 
_ With regard to the costs of this applica- 
tion I have been given able and ample assis- 
' tance. I understand that the costs of this 
| application are not going to fall on the fund. 
With regard to the costs of the ultimate 
bene'iciary, I think she also should not pay 
any costs, and I suggest thatthe costs of 
ér Osunsel appearing may be set of against 
the commissi n due to the estate in respect 
| Of the fund. Certified for Counsel, The 
| fand may be made over to the nominee 
| under ‘the policy. The Official Trustee 
! 
l 


raaa a a e M Mee o a ad 
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will pay the balance of the money after 
deducting his commission as aforesaid to 
Zebunnessa Khatoon, Payment already 


made by the [nsurance Company operates" 


to discharge the [Insurance Company. 

_Dr. Gupta has addressed me on the 
direction to the effect that the costs of 
Zebunnessa Khatoon may be set off against 
the commission due, He has pointed out 
that this is a dispute in which ehe need 
not strictly speaking have appeared, and 
| that as it is, the Official Trustee has 
incurred costs which are not being thrown 
upon the fund. Nevertheless I think she 
| has incurred some costs for appearance, 

She isthe beneficiary. She is interested 

as-to whois to be her trustee, and in the 
| circumstances of the case I ‘allow my direc- 
' tion to stand. It is not in any way to 
| form aprecedent. The costs in question, 
no affidavits having been filed by her, are 
only the fee payable to Counsel on a 
, Ohamber application. l 





6. Order accordingly. 
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| Applicability —Suit by panchayat—All members not 
r on record—Provistons oy O. I,r.8 not invoked—Suit 
| must fail. 
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NABUMAL MULOHAND v. RAIS HASAIM RAIS SAHIBDINO (SIND) 


‘Civil Procedure Code (Act V of 1908), O. I, r. 8— 


883 


Order: I, r. 8, Civil P. O., is-often referred to as & 
rule which applies when the suit is brought by ® 
member of the public on behalf of the public or by 4 
member ofa partioular community on behalf of the 
community or by a member of a class on behalf of 
that class 

Where in a suit brought by a panchayat all the 
members of the panchayat are not on record, nor has 
permission under O. I, r. & been obtained by those 
members who are on record to represent the rest of 
the members who are interested in tha suit, the suit 
must fail. Mahomed v. Husen (2) and 143 Ind. Oss. 
665 (3), relied on, 127 Ind. Cas. 542 (1), distin- 
guished, 


Mr. Dipchand Chandumal, for the Appel- 
lants. . 

Mr. Hukumatrai M. Eidnani, for Respon- 
dents. Nos. 6 and 7. 


Davis, J. C.—This is an appeal against 
the judgment of the First Olass Subordinate 
Judge at Sukkur dismissing an appeal 
against the judgment of the Subordinate 
Judge of Rohri, who dismissed the plaintiffs 
suit on the ground that the suit was one 
clearly which fell under O. I, r, 8, Oivil 
P. O., that there were numerous persons 
interested in the suit, namely, the panchayat 
of the village of Kadirpur and the’ plaine 
tiffs on the record were not properly autho- 
rized to represent them. The case of the 
appellants as put before us is firstly that the 
suit was in reality brought by plaintiff No. 1 
whois'a Modi of the jagir of which the 
first 5 five defendants are karis, that he 
advanced ‘to them seeds and money and 
that in a document ‘signed by them they 
acknowledged their indebtedness. Further 
it is said that even if it was the panchayat 
and not the Modi who advanced money to 
the karis and was entitled to get back its 
money, nevertheless sufficient members of 
the panchayat have been put on tne record 
as plaintifis and they adequately represent 
the panchayat for the purpose of this suit, 
and great reliance is placed upon the judge 
ment of the Privy Cenncil in Bhagvanpuri 
v. Secretary of State (1),p.1517. The docue 
ment on the record on which the plaintifs 
place great reliance and which indeed shows 
the relationship between the parties recites 
that there was a disagreement between the 
Raj Mahajan and the panchayat; formerly 
there was a Modi named Hakumatmal ap- 
pointed by the Raj Mabajan but the pane 
chayat had appointed another Modi named 
Narumal Mulomal and in consequence there 
was a dispute ånd consequent confusion as 
to the money and seeds advanced by Naru- 


(1) 32 Bom. L R 1516 (1517); 127 Ind. Oas. 542; A I 
R 1930 P O 232; 31 O W N 849; 59 M L J 134: 
52 O id 54; Ind, Rul. (1930) P O 330; 33 L W 139 
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mal and Hakumatmal. The am mukhtiar 
Imam Bakhsh.Khan had introduced further 
complications and it was finally agreed that 
the am mukhtar should recover and: pay 
Narumal’s advances to Narumal and that 
both the Modis Hakumatmal and Narumal 
should make the batai of the jagir. It was 
agreed thereafter that Narumal the Modi 
should have no interest in the batai of the 
jagir and in. future the: jagirdar would 
appoint a Modi of his:choice, -` "y 


This settlement was not signed by the 
Modi, plaintiff Narumal at all: it was signed 
by plaintiffs Nos, 2 to 5; but it makes it as 
clear as can be that the Modi Narumal when 
he sued in this suit for Re. 220-5-6 and 39 
kharars and 3 iokas and 74 daries of wheat, 
was not suing as the learned Advocate for 
the appellants now says, as the village 
Modi or the village money-lender asking for 
the return of loans made by him personally 
to the haris of the jagir, This agreement to 
Which plaintifis Nos. 2 to 5 have put their 
Signatures clearly shows that it was the 
panchayat as such which advanced seeds 
and takvai to the haris and it was for this 
reason that plaintifs Nos. 2 to 5 joined them- 
selves as pisintifis in the suit and did not 
leave the matter to plaintiff No. 1, the Modi 
alone. The panchayat as such was interested 
in this suit; it was they who claimed the 
money and it is clear that in order that 
defendants must be bound, a]l those persons 
who constitute the panchayat or their re- 
presentatives duly authorized must be upon 
the record before the suit is properly framed. 
But all the members of the panchayat are 
not upon the record, nor has the procedure 
laid down in O, I, r. 8, been followed and 
therefore we think it is clear that both the 

‘learned trial Judge and the learned appel- 
late Judge were right when they come to 
the conclusion that this was a suit to which 


O. I, r. ð applied. ‘The learned Appellate . 


Judge Pvinis out that this is not a suit of 
the kind to which rulings relating io suits 
by members of the public apply, for itis a 
suit akin to that brought by an unregistered 
society or by a club. Order I, r. & is often 
reierred to as a rule which applies when 
the suitis brougLt by a member of the 
publie cn behalt of the public or by a mem- 
ber of a particular community on behalf of 
the community or by a member of a class 
on behalf of that class. The words in O. I, 
r. 8 are perfectly clear and approprtate ; 
they are - 


_ “where there are numerous persons having the 
same interest In one suit, one or more of such persons 
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may, with the permission of the Court, sue or be sued 
or may defend.......” ' 

and applying those words to this case it is 
clear tbat the panchayat consisis of numer- 
ous persons. It consists really of all the 
elders of this village of Kadirpur, a fluc» 
tuating body, varying from time to time, 
but certaialy all the members of the pan- 
chayat are not upon the record, nor have 
those upon the reccrd obtained permission 
under O. I, r. ò to represent the other 
members of the panchayat, who undoub- 
tedly exist add who are undoubtedjy in- 
terested in this suit. But, said the learned 
Advocate for the appellants this is not necese 
sary because there is now a judgment of 
the, Privy Council in Bhagvanpuri v. Secre» 
tary of State (1), wkereby some persons are 
now allowed to represent others without the 
application: of O, I r. 8, Oivil P. O. But 
reading through that judgment it would 
appear that their Lordships were of the 


opinion upon the facts that all those intee’ 


rested in the suit were upon the record. 
In that case the defendants were elected 
mahants or managers of an akhara (math) 
at the Kumbh at Hardwar. These elected 
managers gave a::power of attorney, which” 
was still in force at the time of the proceeds 
ings to one Hardayal Girji who was actually 
managing the akhara properties in virtue of 
this power of attorney. — 
Therefore it would appear from the facts 
of that case that the persons entitled to 
deal with the property of the math were the 
mahants or managers and Hardayal Girji, 
their duly appointed attorney. Tne learned 
Advocate for the appellants says that if we 
accept the argument of the learned Judges 
in the case now before us then in the Privy 
Council case it was not sufficient to bring 
the Managers of the akhara upon the record; 
it was necessary to- briug upon the record 
all those Nangas.or naked persons, who at 
the Kumbn elected the Managers. But the 


judgment of their Lordsnips of the Privy - 


Council proceeded upon the basis that the 
mahants were lawfully entitled to manage 
the math property, so that it could be said 
that all the persons interested were pro- 
perly upon therecord, It cannot be said 
tnat the facta of the casein Bhagvanpuri v, 
Secretary of State (1), are in any way gom- 
parable with the facts in this case. The 
facts in this case are clearly more compar- 
able to a case reported in Mahomed v. Husen 
(2), where the suit was brought on behalf 
of the panchayat and the plaintiffs were told 
to amend their plaint in accordance with 


~ 
` 


(2) 22B 729. ' re 
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the provisions of O. I, r. 8, There is a 
recent judgment of the Privy Ccuncil ia 
Kumaravelu Chettiar v. Ramaswami Ayyar 
(3), in which this quéstion of representation 
under O. I, r. 8 is discussed at length. 
Order I, r. 8, their Lordships point out, forms 
an exception to the general principle that all 
persons interested in a suit shall be parties 
thereto and being an exception to thé general 
law the provisions laid down by O.I, r. 8 
must be strictly followed. They have not 
been followed in this case. We do not 
see how it can be said that plaintifs Nos. 2 
to'5 were not necessary parties to the suit 
and that the suit could have proceeded with 
Narumal the Modi as plaintiff alone, bė- 
cause it is a case of plaintiffs No. 2 to 5 that 
it was the panchayat whicn was primarily 
interested; Narumal was thé Modi acting 
under their orders, but advancing and re- 
covering not his own money but the monéy 
of the panchayat’ We think therefore that 
the learned Judges of both the Courts 
below were right in their conclusions that 
this was a case where numerous persons 
were interested within the meaning of 
O. I, r, & that tbese persons were not 
upon the record and no attempts have been 
måde to invoke the provisicns of O. Lr. 8. 
They therefore rightly dismissed the suit 
‘and the appeal must be dismissed with 
costs. Orderaccordingly. 


S > Appeal dismissed. 


(3) 143 Ind. Cas. 655; AI R 1933 P O 183; 60 I A 278; 
56 M 657; Ind, Rul. (1933) P O 176; 57 O'L J 528; 37 
O W N 853; (1933) M W N 758; 865M L J 87,38 LW 
16; (1933) A L J 762; 35 Bom. L-R 827 (PO). 
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cidental issué or an issus the decision of which 
alone would determine the jurisdiction of the Court 
to grant instalments: The Court passing the decree 
alone has jurisdiction to convert it into a decree 
for instalments and where inthe exercise of that 
jurisdiction it has refused to grant instalments on 
the finding that the applicants are not agrioulturists, 
gs. 8 (2) has application to such a case and when 
an appeal has been preferred under s. 5 (2) the 
decision of the Appellate Court confirming that of 
the trial Court is final and no revision lies. 184 
Ind, Cas, 768 (1), followed. 


App, and O. Mis. App. for revision of the 
order of the District Judge of Gonda, dated 
June 7, 1939. 

Messrs. R. B. Lal and M: M. Lal, for the 
Applicants, ae 
_ Mr. Mohammad Hafeez, for Opposite 
Party No. 1. 


Judgment .—The facts leading up to this 
revision are that Haji Sheikh Mohammad 
Abdul Haq, opposite party No. 1 and one 
Abdullah obtained a decree’ for possession 
and mesùe profits against Ram Swarup, 
opposite party No. 2, and the applicants 
from the Court of tne Civil Judge of 
Bahraich on’ September 7, 1935. Abdullah 
assigned his rights under the decree in 
favour of Sheikh Mohammad Abdul Haq, 
opposite party No.1, and he alone now is 
entitled to execute the decree, fhe appli- 
carts made’ an applicatioh under ss. 5 and 
30 of the U.P. Agri. Relief Act praying 
for instalments. and reduction of interest, 

The trial'Coirt held that it was not prove 
ed that the-applicants weré agriculturists 
at the date of the suif, which was instituted 
on May 18, 1935, and rejécted the appli> 
cation. 

Tne appligants went up in appeal before 
the District Judge. It may be observed 
here that so far ds the dismissal of the 
relief for reduction of interest under 
s.30 of the U, P, Agri, Relief Act wag 
concerned, no appeal was maintainable 
against it, and therefore, we are no longer 
concerned with that relief, So far as the 
relief for the' conversion of the decree for 
instalments is concerned the appeal was 
maintainable in the Court of the District 
Judge under cl. (2) of s. ə The learned 
District Judge agrééd with the trial Court 
in holding thatthe tapplicants' could not 
claim the benett of the U. P. Agri. 
Relief Act-inasoyuch as they had failed to 
prové that the Income-tax paid by them 
was not inexcess of the local ratés paye 
able by them and dismissed the appeal. 

This is a revision under s. 115 of the 
Civil P. O. agdinst taei ofdér id appeal 
passed by the learned District Judge. 
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By s. 5 of the U. P. Agri. Relief 
Act-the decision. of «the .lower Appellate 
Qourt: has been made final, and by a recent 
-Full Bench case of this Court- in Mahipal 
‘Singh v. Kamta Prasad, 1939 0. W.N. 
‘970 (1) it -has been héld ‘that the. provisicn 
in-s. 5 .(2)-of the U. P. Agri. Relief 
‘Act making the decision of the Appellate 
Court final not only debars’a further, appeal 
against it but also prevents ‘interference 
with it in revision so that no revision lies 
‘against the order of the learned District 
Judge refusing instalments under 8. 5 of the 
Act. 

The learned Counsel for- the applicants 
has contended that s. 5 of the Act is ap- 
plicable when it has been decided that 'the 
applicant isan agriculturist and that tbat 
section does net arise for application in the 

resent case where the two Courts have 

eld thatthe applicants have not proved 
themselves to be agriculturists. It is, 
‘contended that the order of the learned 
District Judge does not, therefore, fall 
under cl, (2) of s. 5 of the Act and the 
Full Bench case is not applicable to it. 
~ Olause (1) of s. 5 lays down that not- 
withstanding anything contained in the 
Civil P,O., V of 1908, the Court shall, on 
the application of the judgment-debtor, 
direct that any decree for money or pres 
‘liminary decree for sale or foreclosure 
“passed by it, against an agriculturist, shall 
be converted into a decree for payment 
by oe The word “agriculturist” 
‘is defined ins. 2 (2) of the Act, and for the 
purposes of applications under Chap, II of 
the Act, in which s. 5 falle, certain further 
réquirements are laid down by s. 8 which 
must be fulfilled before a person can be 
‘deemed to be an agriculturist for the 
purposes of that Chapter. The Court which 
‘passed the decree . has jurisdiction to 
convert the decree for payment of money 
ito a decree for payment by instalments 
provided the applicant is an agriculturist. 
. The Court which bas got jurisdiction to 
‘fix instalments has also jurisdiction to decide 
with reference toss. 2 (2) and 8 ‘of tke 
U. P. Agri, Kelief Act whether the 
‘applicant is an agriculturist or not. If 
the Court finds that the judgment-debtor 


is Not an agriculturist, then the Court has to . 
“x. 1, Civil P.O 


‘réfuse the grant of instalments, and if 
there is a refusal. to grant instalments, 
“the order of the Court ia appeals ble to the 
Court to which the Court passing the decree 
is immediately Subordinate. The words 


= (4) 1989'O W Ñ 970; 186 Ind. Oas 768;1939 © L 
R055; 12 R O 146, , 
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“Tefuses to grant instalments” are uns: 
qualified. They cover cases of refusal on’ 
the ground that the applicant is not an: 
agriculturist* or does not fulfil the’ require- 
ments laid down by s.8 of the Act. The 


issue whether the applicant is an agricule: 


turist is not an incidental issue or an 


issue the decision of which alone would. 
determine the jurisdiction of ‘the Court to- 


grant instalments. The Court passing. the 
decree alone had jurisdiction to convert 
it into.a decree for instalments and it is in 
the exercise of that jurisdiction that. it has 
refused to grant instalments on the finding 
that the applicants are not agriculturiste. - 
The applicants themselves had a recourse 


to cl. (2)of s. 5 of the Act when they filed - 


their appeal in the Court of the learned. 


District. Judge. The contention of the. 
learned Counsel that s. 5 (2) of the- 
U. P. Agri. Relief Act has no appli- 
cation has no. force. In our opinion the 
Full Bench case referred to above is fully 
applicable to the present case and the 


Present revision is not maintainable on the 
view taken in that case, 
The result is that the application fails 
and is dismissed with costs. l 
‘As the revision.application has been dis- 
missed, Civil Misc. Application No. 699 of. 
1939 is, also rejected and the order dated 


September 26, 1939, passed ` thereon ` is 
vacated; 
B. 2 * Appeal dismissed. 


t2 eas 


CALCUTTA HIGH COURT ae 

Testamentary Jurisdiction Application 

May 1, 1939 | 
San, Je - s` 
In the Goods of STANLEY 
' AUSTIN CARDIGAN MARTIN 

Civil Procedure Code (Act V of 1908), O. XXXL: 
r, 1—Proceeding for grant of letters of administra: 
tion—Application for injunction restraining. 

certain persons from paying money belonging to 
estate lying with them, to certain persons—If falls 
under 0. IX, r: 1—Power of arara Ss 
Courtte grant injunction apart from pr of 
0. XXXIX, r. 1—Provident Funde Act (XIX 0 of 71925), 
8. 5 (lj— Deceased nominating . certain person . to 
receive amount to. his credit in Provident Fund— 
Such sum, if forms part of estate of deceased... 

It is clear from the provisions of 0. - 3 
that’ before an application te 
injunction | can be granted under that Rule the 
appplicant must show that the property with rès- 
peot to which an injunction is prayed for, is pro- 

paty in dispute in s suit. In’ a proceeding for the: grant 
of letters of: administration it cannot be -said that 
there’is any property in dispute, No question: 


` regarding title to property can be decided in an 
_ #pplication, for probate: or letters of administra- 


x 
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‘tion, An application made in such proceedings 
‘for an injunction restraining certain persons from 
. Withdrawing certain sums alleged to appertain to 
| the estate of the deceased and restraining various 
iauthorities with whom these sums are lying, from 
| paying them out, untilthe disposal’éfthe applica- 
| tion for letters of adminstration, cannot be brought 
| within the scope of O. XXXIX,r.1.. 27 Ind. Oas. 

617 (1), relied on. 

_ Although the application cannot be brought 
| within the scopa of O. XXXIX, r, 1, a Ohartered 
, High Court is not powerless to grant an injunc- 
i tion otherwise than in accordance with the pro- 
| visions of O. XXXIX, r. 1 if a proper case is 

made out A Ohartered High Court, has an 
inherent jurisdiction to grant injunctions operat- 
ing in personam under circumstances aud conditions 
other than those set out inthe Civil P., O, where 
i the ends of a justice so require. Mungle Ohand 
| v. Gopal Ram (2), relied on. : 
| Where a deceased has nominated certain person 
‘as & person to whom the sum standing to his 
credit in the Railway Provident Fund should be 
paid, that sum does not form part of the estate of 
the deceased and it cannot be disposed of by the 
deceased in his will. 


Mr. 
den, 
Mr. Kamal Sarkar, for Leo Martin. 


Sankar Banerjee, for, Miss. Lums- 


| 
| Order.—This is an application for an 
| order restraining certain authorities of 
i the B. N, Ry. from making payments of 
| money lying with them which are alleged 
| to appertain tothe estate of one Stanley 
' Austin Oardigan Martin, deceased, and 
restraining Misa, E. A. Lumsden from 
withdrawing or receiving payments of the 
| aforesaid money. The facts leading to this 
application briefly areas follows. Stanley 
Austin Cardigan Martin was an employee 
of the B. N. Ry. He died on December 3, 
| 1935 leaving a minor son. The petitioner 
| brother, Leo Joseph 
| He alleges that Stanley Martin 


is the deceased's 
Martin. 
' executed a will: before his death dispos- 
| ing of all his property. The property 
| consists of the following items: (1) Money 
| lying wth the B: N, Ry, employees Mutual 
| Benefit Fund, Kidderpore, ‘Rs. 1,500. (2) 
r Money liiog with the B. N.. Ry. Mutual 
Family Death Benefit Fund Ltd., Bilas- 
pur Ks. 2,000, (3) Mcney lying with the 
B. N. Ry. being the provident fund, 
gratuity and unpaid salary, Rs. 25,240-11-0. 
, The potitioner is one of the legatees 
, under the will and he has applied for the 
| grant of letters of administration with a 
copy of the will annexed. According to 
| the terms of the will, allthe property 
| left by the deceased is given to the mother 
of the deceased and to the petitioner except 
a sum of ks 5,000 which the petitioner is 
directed tospend for the ‘education and 
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wants of the deceased's minor child Ian 
Martio.’ The petitioner states that Miss 
Lumsden who is the sister of the decease 
ed wife of the testator is about to with- 
draw the different sums mentioned above 
from the B.N. Ry. on the ground that 
she has been appointed a guardian of the 
minor and on the ground that the minor 
has been appointed a nominee to whom 
these different sums sare to be paid on the 
death of the testator. The petitioner's 
c:se is that these sums should be disposed 
ofin accordance with the terms of the 
will. and that there should be an injunction 
restraining Miss Lumsden from withdraw- 
ing these sums and restraining the various 
authorities with whom these sums are 
lying, from paying them out, until the 
disposal of the application for letters of 
administration. Miss Lumsden ~<pposes 
this application. The first ground taken 
on her behalf is that the application is not 
maintainable at Jaw. Secondly, she says 
that even if this application is maine 
tainable, no circumstances have been 
established ‘which would justify the 
ris in granting the injunction prayed 
or. ; 

I shall consider first the question regarde 
ing the maintainability of this application. 
I have no doubt that this application is 
not one which ‘can be made under 
O. XXXIX, Civil P.O. It is clear from 
the provisions of O. XXXIX, r. 1 that 
before an application for injunction can 
be granted underthat rule the applicant 
must show that the property with respect 
to which an injunction is prayed for is 
property in dispute in a suit. , Now, this 
application has been made ina proceeding 
‘for the grant of letters of administration. 
In such a proceeding, it cannot be said 
that there is any property in dispute. No 
question regarding title to property can 
be decided in an application, for probate 
or letters of administration, This ptinciple 
has been affirmed in a large number of 
cases of this Court. ‘Tcereis thus no proe- 
perty in dispute in fhe application for 
letters of administration out of which the 
present application arises. The application 
for injunction,therefore, is not one which 
can be brought within the scope of 
O. XXXIX, r.l. Iam supported in this 
view by the decision of this Gourt in Nirode 
Barani Debi v, Chamatkarini Debya (1). . 

Although the application cannot be 
brought within the scope of O. XXXIX, 


BS 19 O W N 205; 27 Ind. Oas, 617; A T R 1915 Cal. 
5, ` ; 
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r. 1, this Court is not powerless to grant 
an-injunction otherwise than in accordance 
-* with the provisions of O. XXXIX, r.l ifa 
“proper case is made out. It has been held 
that this Court, being a Obhartered High 
Oourt, has an inherent jurisdiction to 


.grant injunctions operating in personam . 


“under circumstances and conditions other 
_, than those set ont in the. Civil P. O., where 
the ends. of justice so require: vide 
‘Mungle Chand v. Gopal. Ram (2). Bearing 
, this -in mind, I propose to examine whee 
ther the applicant has made out a good 
case which would justify me in exercising 
this, inherent jurisdiction. It has been 
proved from the affidavits and the corres- 
pondence -that out of the sum of 
Rs, 25,240-11-0 confined in the third item 
of property asum of Rs. 19,600 is lying to 
the credit of the deceased in the Provident 
Fund of the B. N, Railway, This sum is 
accepted by learned Counsel for both 
sides as being correct. Now this amount 
is affected by the provisions of the Provi- 
dent Funds Act (Act XIX of 1925). Section 
5 (1) of this Act states that notwithstanding 
any disposition, whether testamentary or 
‘otherwise by a subscriber to-a Railway. 
- Provident’ Fund of the sum standing to 
his credit in the Fund or any part. thereof, 
-any , nomination duly made in accordance 
. with the rules of the Fund, which -purports 
to confer upon any person the right to 
receive the whole or any part of such sum 
‘on the death of the subscriber, shall be 
deemed to confer such right -absolutely 
until such nomination is varied by another 
nomination or is expressly cancelled by tbe 
subscriber. It is admitted that the deceas- 
ed nominated his. son Jan Martin as 
being the person to whom the sum should 
.be paid. That being so, the disposition 
.by the testator in his will cannot affect 
this sum. The railway athorities have 
written that they will not pay this sum to 
. anybody until a proper guardian is ap- 
pointed by the Court of the minor, Ian 
. Martin and that they propose to pay this 
„Sum to such guardian. In my opinion, this 
sum of Ks. 19,600 does not form part of 
the estate of the deceased and it cannot be 
disposed of by the deceased in his will 
_That being so, there should be no injunction 
with respect to this amount. 

regards the other sums of money 
lying withthe B. N. Railway Employees 
Mutual. Benefit Fund, Kidderpcre, and the 
B.. N. Railway . Mutual Family Death 
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the balance of the money lying with the 
B. N. Railway as gratuity and unpaid 
salary, there is a substantial question 
-involved regarding whether these sums 
form the assets of the deceased's estate 
or whether they are the’ property of the 
minor son of the deceased. irrespective 
of the’ will alleged. to. have been executed 
by the deceased. The deceased appointed 
his son as his nominee to. receive the amount 
lying to his credit.in the Mutual Benefit 
Fund and the Mutual Family Death. Benefit 
Fund. But whether this nomination would 
prevail against the administrator or exe- 
cutor of the estate of the deceased is a 
question of.some difficulty and it will have 
to -be decided in proper proceedings for 
that propose, Ido not express my opinion 
one way orthe other on this point, Fur- 
ther, it is pointed out on. behalf of Miss 
Lumsden that she will challenge. the 
Validity of the will. In these circumstances 
Ithink that it is essential that no one 
should be permitted to receive these sums 
until the question of the validity of the 
will and the representation to the estate 
of the: deceased is decided. I think this 
is a, fit case in which the inherent jurisdic- 
tion of the Ovurt to grant an injunetion 
should be exercised. I accordingly direct 
that Miss Lumsden be restrained from 
withdrawing these sums, that is to say 
from withdrawing any of the aforesaid 
sums other than tte eum of Rs. 19,600 till 
the final disposal of the application. forthe 


. grant of letters of administration or until 


further orders. e 

The Secretaries of the B. N. Railway 
Employees Mutual Benetit Fund, Kidder- 
pore and of tke B. N. Railway Mutual 
Family Death Benefit Fund Ltd., Bilaspur, 
and the Chief Auditor of the B.N. Railway, 
Kidderpore, are aiso hereby restrained 
from making apy payment of any of the 
aforesaid sums. other than. the sum of 
Rea, 19,600 mentioned above to any person 
till the final disposal of this application 
for ‘letters of administration or until 
further orders. ‘Lhere is no order of injunc- 
tion restraining any one from receiving 
or paying the sum of Rs. 19,600. In the 
circumstances of this case 1 consider that 
the costs of all parties to this application 
do come out of the estate. a. 

8, Order accordingly. 


- Benefit Fund Ltd:, Bilaspur, and as regards 


(2) ši O 101, 
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OUDH CHIEF COURT 
Second Oivil Appeal No. 197 of 1938 
March 14, 1940 
Radua Keisuna, J, 
MATHURA PRASAD. anv otuExs— 
DREFENDANTS— APPELLANTS 

VETEUS l 
SITA RAM AND oTHERS—P LAINTIEFS 
-— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLIII, 
r. 1 (u), 0. XLI, r. 23—Order held one under 
O. XLI, r.23 and appealable—Oathe Act (X of 
1873), s. 9- -“ Party”, if includes his agent and 
duly authorised Pleader. 

Where the operative portion of the appellate order 
ia “ I set aside the judgment and decreas of the 
lower Court and allow the appeal of plaintiff No. 3 
with costs. The case will besent back and retried 
according to law from thestage where it has been 
left by the learned Munsif,” the order isan order 
of remand contemplated by O. XLI, r. 23 of the 
Civil P. C., and an appeal lies against such order 
under O. XLIII, r, į (u) [p. 889, col, 2.) 

In s. 9, Oaths Act, the expression “any party to 
any judicial proceeding " must be interpreted as in- 


. cluding the Counsel or agent duly authorised repre- 


senting him in the case. 114 Ind, Oas. 759 (1), 
relied on, Sadashiv Rayaji: v. Maruti Vithal (2), not 
followed. {p. 891, col. 1] 

If a Pleader is authorised by the vakalatnama 
in his favour, to do all proper pairvt in the case 
and to represent his client in a litigation and to 
present all sorts of applications which may become 
necessary, even though no express power tocom- 
promise the case on his behalf may have been con- 
ferred upon the Pleader, still the Pleader being a 
duly authorised person to represent the client would 
be fully entitled to bind the client by offering to 
abide by the special oath of the opposite party. 
For the purposes ofs. 9 all that is necessary is 
that the Pleader or the agent should be considered 
a duly authorised agent on behalf of his party to 
conduct the case. [p. 891, col, 2.} 

Obiter—Apart from the written authority pointed 
out above, a Counsel appearing in a case from the 
very nature of his duties and for the purpose of a 

roper conduct of the oase must be deemed to have 
implied authority to admit or deny a document, to 
press or withdraw an issue in the case, to examine 
@ witness or call no witnesses and do such other 
acts which are required for the proper management 
and conduct of the trial. 

Held, that the vakalatnama authorised the Pleader 


to do all that he considered necessary for the conduct 


of the case on behalf of his clients, [p. 891, col. 2} 

§. 0. A. against the order of the First 
Ses Judge of Bahraich, dated May 30, 
1938. 

Mr. B. P. Misra, for the. Appellants. 

Mr. Hyder Husain, for the Respon- 
dents, 

Judgment.—This second appeal has 
been filed by  defendants-appellants 
against an order dated May 30, 1938, 
passed by Mr. Gauri Shankar Varma, First 
Civil Judge of Bahraich, reversing the 
judgment and decree of. Shaikh Mohammad 
Ahmad, Munsif, Qasisarganj, district 
Bahraich, and the operative portion of 
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the order is to the following effect : — 

“I set asidethe judgment and decree of the lower 
Gourt and allow the appeal of plaintiff No. 3 with 
costs. The case will be sent back and retried 
according to law from the stage where it has been 
left by the learned Munsif,” 


The appellants have described their 
appeal as a second appeal against the 
judgment and decree passed by Mr. 
Gauri Shankar Varma, Obviously, the 
lower Appellate Court did not pass any 
decree in the case and so no second 
appeal is maintainable. The force of this 
objection was realised by the learned 
Counsel for the appellants at a very early 
stage of his arguments and he prayed that 
the appeal, which is styled as a second 
civil.appeal, may be treated as a mise 
cellaneous appeal under O XLHI, r.1 
(u) of the Civil P. O. Order XLIII, r. 1 (u) 
rans as follows :— 

(1) An appealshall lie from the following 
orders under the provisions of s, 104 namely 

(u) an order under r, 23 of O. XLI, 
ramanding a case, where an appeal would 
lie from the decree of the Appellate Court ;” 

Order XLI, r. 23 of the Civil P. O., runs 


as follows :— 

“Where an Appellate Court has reversed a decres 
and all questions arising in the case have not been 
decided, it may, if it thinks fit, by order remand 
the case, and may further direct what issue or 
issues shall be tried in the case so remanded, and 
shall send a copy of ite judgment and order to the 
Court from whose decree the appeal is preferred, 
with directions to re-admit the suit under its 
original number in the register of civil suits, 
and proceed to determine the suits ; and the evidence 
{if any) recorded during the original trial shall, 
subject to all just executions, be evidence during the 
trial after remand.” 


The question is whether the Order passed 
by the lower Appellate Court falls within 
the order contemplated by r. 273 of O.XLI 
of the Oivil P. C. On the facts of the case, 
whicb will be related presently, there is no 
doubt that the order under appeal is an 
order of remand contemplated by O. XLI, 
r. 230f the Civil P. O. The conditions 
ofr. i (uj of O. XLIII of the Oivil P. O. 
are, therefore, satisfied, and I grant 
leave tothe appellants to make the neces- 
Bary moditications in the memorandum of 
appeal in the description of the appeal. 

The facts of the case are that the three 
plaintiffs respondents filed a suit for 
possession of a grove as mortgagees under 
a deed of mortgage dated the November 29, 
1893, executed by one Bishun. The two 
defendants are the sons of Mst. Patan Dei, 
defendant No. 3. Bishun died childless 
and ihe three defendants are alleged 
to be the only reversioners of Bishun. 


890. 


The defendants denied the mortgage and 
pleaded that it was void on several 
grounds. They also pleaded that the 
plaintifis had never been in possession as 


mortgagees and that their claim was, 


barred by time. 

The trial Court framed the following 
eight issues:— 

(1) Was the mortgage-deed in suit: duly 
executed and attested ? : 

(2) Is the mortgage deed void and ine 
effective under s. 52 of the T. P. Act ? 

(3) Was the mortgage deed in suit exe- 
cuted under, undue influence and fraud as 
alleged in para. 11 of ‘he written statement? 


(4) Have defendants Nos. 1 to3 any paras 


mount title in the preperty in snit as 
alleged by them ? If so, to what effect ? 

(5) Isthe suit barred by limitation ? 

(i) Was the judgment and decree of the 
Court passed on the basis of the compro- 
mise (Ex. 5) never given effect to as 
alleged by the defendants? If so, to what 
effect ? : 

(7) To what reliefs, if 
plaintiffs entitled ? 

(8) Is thé court-fee paid insufficient ? 

The plaintiffs finished their oral evidence 
and closed their evidence, except perhaps 


any, are the 


for rebuttal, on February 14, 1938. The. 


defendants’: evidence was fixed for the same 


date. They: prayed for the examination 


of the village patwari and other witnesses 
on some other date, The plaintiffs’ Counsel 
lodged a protest- to the effect that the 
patwari was an important witness and 
piecemeal examination of oral evidence 
would result in great prejudice to them. 
The defendants were allowed to examine 
the patwart on March 3, 1936. On March 
3, 1938, the plaintiffs Nos, land 2 were 
present in person and the plaintif No. 3 
was absent. Mr. Kaul, who appeared for 
all the plaintiffs, was present. The defen- 
dants’ Counsel stated his case and propos; 
ed to exajnine seven witnesses. At that 
stage a joint application was put in signed 
by the parties present in Uourt and by 
the Counsel of the parties agreeing fo 
withdraw their respective pleas in this case 
and agreeing further to undertake to abide 
by the oath of Mst. Patan Dei, defendant 
_ No.3, in accordance with the terms contain- 
ed in the application. The application was 
verified by the plaintiffs Nos. 1 and 2 and 
défendants Nos. 1 and 2 in person, March 
5, 1933, was fixed for the special oath 
by Mst. Patan Dei, On March 5, 1938 
Mr. T. Kaul with plaintiffs Nos, 1,2 and 


3 appeared ‘and expressed his desire to 
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resile from the offer of special oath on 
behalf of the plaintiff No. 3, This appli- 
cation was vehemently opposed by the 
defendants. The learned Munsif dismissed 
this application by a  well-considered 
judgment dated March 5 1938. The order 
of the learned Munsif I must say discloses 
a firm grasp of the points of law involved 
in the decision of the application on behalf 
of the plaintiff No. 3 and is a well cons 
sidered order. He rejested the application 
of plaintiff No.3 to be permitted to resile 
from the offer. As aresu't, the oath was 


taken and the plaintiffs’ suit in accordance: 


with the oath taken was dismissed with 
costs. 

This decree of the learned Munsif was 
reversed on appeal. Here I may advert 


to state thatthe suit had heen’ disposed - 


of by the trial Court on a preliminary 


point and that decree was reversed in, 


appeal. The order of remand by the lower 
Appellate Court fora decision of the case 
on merits falls under an order of remand 
described inO. XLI, r. 23 of the Civil 
P.C., and such an order 


as I have stated above. 

Against the order of remand passed by 
the lower Appellate Court ‘the defendants 
have come up in appeal. The learrfied 
Oounsel for the appellants challenges the 
order passed by the Oourt below that the: 


learned Judge has relied in support of his 
view on cases which have absolutely no 


application tothe case and that~ he has 


ignored entirely the provisions of ss. 8 and. 


9 ofthe Indian Oaths Act (X of 1873). It 
is further 


cable to the case, i 


The contention of the learned Couusel for’ 


the appellants is that the word ‘‘party” in. 
ss.8 and 9 of the Indian Oaths Act covers’ 
“duly acknowledged agents. of a party” 
also, From the judgment. of the Oourt 
below it appears that thess sections were 
not taken into consideration at all. I 


have heard the learned Oounse!] for the 
parties at considerable length and a large ` 


number of cases have been cited before me. 
The argumentin the case has proceeded 
mainly upon the interpretation- to be 
placed upon the words ‘‘any party to any 
judicial proceeding” in s. 9. It was further 
argued that a Counsel engaged to. conduct. 
the case on behalf ofa party to the cage’ 
has a general power todo such acts as he 
thinks ure essential for the proper con- 


is appealable. 
- under O, XLUI, r. 1 (u) of the Civil P. O., > 


contended that the learned 
Judge has omitted from consideration cases’ | 
decided by this Court which are fully appli-- 


w n e eI aee a 


Mie, 


dun w me 


me et eee 


X 


-for the purposeof answering such 


‘Thay will be considered as done by ourselves.” 
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duct of the case and that the Court below 
should bave held in agreement with the 
trial Court that the actcf Mr. Kaul agree- 
ing to abide by the special oath of a 
person was binding upon his client, 2. e., 
the plaintiff No.3. Sections b and 9 of the 
Indian Oaths Act may be reproduced 


here :— 


“8, Ifany party to, or witness in, any judicial 
proceeding offers to give evidence on oath or 
solemn affirmation in any form common amongst 
or held binding by, persone ofthe race, or persua- 
sion to which he belongs, and not repugnant to 
justice or decency, and not purporting to affect any 
third person, the Court may, if it thinks fit, not- 
withstanding anything hereinbefore contained, 
tender such oath or affirmation to him. 

Ifany party to any judicial proceeding offers to 
be bound by any such oath or solemn affirmation 
as is mentioned ins. $, if such oath or affirmation 
is made by the other party to, or by any witness 
in, such, proceeding the Court may, if it thinks 
fit, ask such party or witness, or cause him to 
be asked, whether or not he will make the oath or 
affirmation : 

Provided that 


no party or witness shall be 
compelled 


to attend personally in Court solely 
vestion.” 


In s.9% reproduced above tthe expression 


“tany party to any judicial proceeding” 


must be interpreted as including the 
Counsel representing him in the case. I 
may on this point cite afew cases decided 


_by this Court :— 


= Amir v. Mohammad Bakhsh (5 O. W. N. 
1010) (1). In this caseit was held that the 
word “party” ins. 9 of the Indian Oaths 
Act (X of 1573) includes a duly authorised 
representative and a duly authorised 
Pleader is entitled to make an offer on 
behalf of his client tobe bound by an 
oath. In this case an earlier csse of 
Bombay High Oourt in Sadashiv Rayaji v, 


Maruti Vithal, I. L, R.14 Bombay, 455 


(2) was dissented from. It would appear 


from the report that the Counsel who had 


agreed to. abide by special oath of 
another party had a vakalatnama in his 
favour, of which the terms are embodied in 


this judgment. The vakalatnama gave the 


Counsel authority to file compromises and 
confessions of judgment on their clients’ 
beLalf. Itgave authority to the Counsel to 
submit the dispute to arbitration and 
ended up with tte following words: 


“We accept all acts done and everything 
executed by our Pleader and approve of them. 


A 


On the language of this vakalatnama 
as- quoted above, it was held that the 
powers given. by it- to:the:Pleader. were 
very wide ard general. and- if the 


(1) 50 W N 1070; 114 Ind. Oas. 759; A IR 1929 
Oudh 56; Ind. Rul. (1929) Oudh 167.. ; 
(2) 14 B 455, 
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Pleader made an offer on! behalf of his 
client to be bound by an oath, the offer 
was binding on the client. 

The next case is Jasoda v. Gopal, 
(8 Oudh Weekly Notes, 880) (3). In this 
case the former case, t.e., 5 Oudh Weekly 
Notes, p. 1070 (1), has been followed. 

I have had a translation of the vakalat- 
nama of Mr, Triloki Nath Kaul prepared 
by the cffice and it has been put on tne 
record. The relevant portion in question 
is as follows:— 

eee do hereby agree that whatever replies and 
defence, filing of plaint or written statements, under 
their signatures, or filing of an application for 
execution of decree, or obtaining copies for ‘inepec- 
tion, in short filing of applications of every descrip- 
tion under their signatures, on our behalf, or filing 
of any document or getting it back, or receiving 
of decretal amounts on our behalf, under a receipt 
signed by them, or filing of appeal under 
their signatures to a competent Court and doing 
pairvé in it, or appointing any other Counsel on 
a further fee through a vakalatnama, under their 
signature, or through a memorandum for conduct- 
ing the suit, all that we the declarants, accept and 
will admit as if done by us personally,” 


From the above it appears that the persons 
who gave this vakalainama agreed to abide 
by whatever application was made over 
the signature of the Oounsel. They further 
bound themselves by the replies and 
defence, filing of plaint and written state- 
ments under the signature of the Counsel 
as on their behalf. In my opinion this 
vakalatnama authorised Mr. Kaul to do 
all that he considered necessary for the 
conduct of the case on behalf of his clients, 

I entertain the opinion that if a Pleader 
is authosised by the vakalatnama in big 
favour to do all proper pairvi in the case 
and to represent his client ida litigation 
and to present all sorts.of applications 
which may become necessary, even though 
no express power to compromise the case 
on his behalf may have been conferred 
upon the Pleader, still the Pleader being 
a duly authorised person tc represent the 
client would be fully entitled to bind 
the client by offering to abide by the 
special oath of the opposite party. For the 
purposes of s. 9 all that is necessary is 
that the Pleader or the agent should be 
considered a duly authorised agent on behalf 
of his party to condact the case. . 

Apart from the written authority pointed 
out above, it has been held in several 
cases that a Counsel appearing ina case 
from the very nature of his duties and for the 
purpose of a proper conduct of the case 
must be deemed to have implied authority 


(3) 8 O WN 880; 136 Ind: Oas. 246; A I R 1931 Oudh 
350; Ind, Rul. (1982) Oudh 103, ee eos 


” 
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to admit or deny a document, to press 
or withdraw an issue in the case, toexamine 
a Wiiness cr call no witnesses and do such 
other acts, which are required for the 
ey management and conduct of the 

rial. 

The learned Munsif after describing the 
circumstances of the present case came to 
the conclusion tkat on the facts of the 
case Mr. Kaul must have thought that 
abiding by the special oath of Mst. Patan 
Dei was the best act to do on behalf 
of his ‘clients. I have no hesite 
tion therefore, in holding that for the 
purposes of s, 9 of tbe Indian Oaths Act, 
if the offer is made by a Counsel on behalf 
of a party, it. is not necessary that the 
Counsel should be specifically: authorised 
to make such an offer or,” to compromise 
the case generally. It is enough if he 
has been duly authorised to conduct the 
case generally on behalf of his client. 
Tke action’ of such a Counsel in whose 
favour no such authority to make. ‘an 
offer exists may-further be upheld on the 
ground that he has suchan implied power. 
On the view expressed above I must 
‘hold’ that the offer made bv Mr: Kaul, 
Counsel jon bebalf of the plaintiff No. 3, 
was a good offer and binding on the 
plaintiff No. 3. In this view it is not 
necessary to consider other points that 
were argued by the learned Oounsel for 
the parties, but as a large number of 
cases were cited during arguments I would 
‘like to express-my Views as regards them, 

. The Court below has relied upon Tumman 
Singh viSheodarshan Singh, (A. I. R. 1930, 
‘Allahabad, p. 162) (4) and Rup Singh Nayal 
y. ‘Mrs. Arjun Sen, (A, E. R. 1935 Allahabad, 
276) (5}. In both these cases the question 
that is involved in the decision of the present 
appeal was not decided. The only point that 
-was considered was whether it was open to the 
offerer of Special oath toresile from his offer 
‘or not. The case-law on the point is not one 
‘gided. There aresome cases in which it las 
been held that if an offerer resiles before 
an oath ig actually taken, then he can do so 
without assigning .any reason for doing 
‘that. In other cases if has been held that 
an offerer cannot resile except for good 
‘yeasons.. The two cases mentioned above 
discuss the- same question, and the point 
which was raised in Amir v. Muhamad 
Baksh, (5 O. W. N. 1070) (1), was not 


(4): AI R 1930 All. 162; 122 Ind. Oas, 186; Ind, Rul. 
(1930) All. 218 (1930) A L J 397; 524.235, ` 
. - (FA LR 1935 all, 276; 153 Ind, Oas. 686; 7R_ A 
565; (1935) A L d 3l3i- Jeni hes 2 widsdeeisple ecky 2 
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considered by the above Allahabad cases. In 


t 
i 


l 
i 


the Allahabad High Court the decision. | 


in Wasi-usZaman Khan v. Faiza Bibi, 
(I, L. R. 38 Allahabad, 131) (6), is quite 
parallel to the cases of this Court, e. g.a 
(5 O. W.N, 1070) (1) and (8 O. W. N. 880) 
(3). These cases were considered in a recent 
case of the Madras High Court in Vall 
Ammal v. Arunachala Moopanar (A. I. R. 
1938 Madras, 385) :7), and the ground ‘of 
distinction, which I have pointed out above, 
was very clearly noted., 


| 


i 
| 
| 


1 
i 


Jadu Sahu v. Chamra Sahu, (A. I. R. 
1939 Patna, 222) (8), is the most recent vase 


on the point. In this case it was held 
that where in a suit an application is filed 
on behalf of the defendants to the effect 
that if the plaintiff takes special oath and 
makes a statement regarding certain items 
of property claimed by the defendants, 
the same would be binding on the defene 
dants and such an application is signed 
by some of the defendants and also by 
the Pleader appearing on behalf of all the 
defendants, and the Pleader adds the 
words “for the defendants” after his signa- 
ture, any statement made by the plaintiff 
in pursuance cf the application would be 
binding even on the defendants who may not 
have signed the application because in the 
absence of any qualifying. words that the 
Pleader is signing only on. behalf of tHe 
defendants who have signed, the Pleader will 
bedeemed tohave signed on behalf of all 
the defendants for whom he is appearing. ~ - 

One strong comment against the appli- 
cation of Amir v. Mohammad Bakhsh, (5 O. 
W. N. 1070) (1) and Jasoda v. Gopal (8.0. 
W. N. 8&0) (8), .and Jadu Sahu v. Chamra 
Sahu, (A. I. R. 1939 Patna, 222) (8), to the 
facts of the present case, made by the 
learned Counsel for the respondent, is that 
in all these cases the Counsel had'an 
express authority to compromise the case, 
while in the case before me no such power 


was given, and on the other hand, the 


powers of the Counsel in the present case were 
limited. I have reproduced the vakalatnama 
in the present case above, and my reading 
of the vakalatnama is that the Counsel 
was given very wide powers and he could 
do many more acts on behalf of his clients 
than merely compromising: the case. The 
power to file any kind of application by 
his signature on behalf of his clients is 

(6) 38 A 131; 32 Ind. Cas. 348; 14 A L J 38. 

(7) A IR1938 Mad. 385; 182 Ind. Cas 926; F 
MW N 110; (1938) 1 M L J 368; 47 L W. 453; 12 

(8) A I R 1939 Pat; 22%: 189'Ind, Cas, 791; 20 P’L 
T 131; 12 R P 69; 5B R 327, | = 
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a power of very wide scope, and I am of 
opinion that the scheme of the vakalat- 
mama in the present case conferred upon 
Mr. Kaul wide powersincluding the power 
to offer to abide by the.special oath. 

In Wast-us-Zamin Khan v. Faiza Bibi, 
(i. L. R. 38 Allahabad, -131) (6), a lady 
had authorised her husband to compromise 
or withdraw the suit, to refer it to arbitration 
and to nominate arbitrators and finally the 
plaintiff said that every step that he might 
take in tte conduct of the case was to be consi- 
dered as having been taken by herself. 
It was held that the husband had power 
to take action under ss. 8, 9 and 10 of 
the Indian Oaths Act, 

Disagreeing with the view of the lower 
Appellate Court, I hold that the decision 
given by the trial Court was quite correct. 
The result is that the appeal is a'lowed and 
the order passed by the Court below is 
set aside and the plaintiffs’ suit is dismiss» 
ed, with costs throughout, 

D. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT | 


Reference No, 16 of 1937 
March 24, 1939 
Davis, J.C. anD TYABJI, J. 
. COMMISSIONER or INCOME-TAX, 
BOMBAY PRESIDENCY, SIND anp ADEN 
— APPLICANT 


Hea VE TSUS 
NARAINDAS & Co, Lro. (FIam)—Asszssex 
— OPPONENTS, | 

Income Taz Act (XI of 1922), 8s. 26 (2), 66 (3), (2) 
(6)—Business transferred being agency business, 
whether excludes application of 3. 26 — Assegsee firm 
held could be tazed as successor — Costs payable by 
aasessce, whether should be paid from òr limited to 
Rs. 100 depostied under 3.66 (2)—Discretion of Court 
in the matter. 

The facts that the business transferred is an agency 
business cannot, always be decisive to exclude the 
application of s. 26, Income Tax Act, because many 
businesses gell as agents the goods of others. 

A certain motor company terminated in December 
1930 an agency for sale of its cars given by it to 
snother firm A, and gave it to the assesses firm from 
January 1931. On January 22, 1931, A sold to the 
assessee all its business aga going concern and the 
assessee firm took charge of the business and buildings 
&3 & ZoOlNg concern as ite vendor went.out. There was 
thus continuity and identity : 

Heid, that the assessee firm could be taxed asa 
successor of firm A within the. meaning of s, 26 (2) of 
the Income Tax Act. 

Oase-law relied on.] 

nder s. 66 (6), Income Tax Act, costs are in 
Court's discretion. The deposit is returnable under 
proviso 2 to s. 86 (2) in certain circumstances. There 
is however no provision in the Act that costs payable 
by an assessee should be paid from or limited to the 
Ks. 100 deposited under s. 66 (3), Rupees 100 in s. 66 
(2) is referred to as a feos.. rag 
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Ref. made by the Commissioner of {ne 
come-tax, Bombay Presidency, Sind and 
Aden, dated February 4, 1937. 

Mr. Partabrat D. Punwani, 
General, for the Applicant. 

Mr. Srikishindas H. Lulla,for the Op- 
ponents. 

Davis, J. C_—This is a statement of a case 
to this Court in its High Court jurisdiction 
under s. 66 3), Income Tax Act, by the 
Commissioner of Income-tax for Bombay 
and Sind in the matter of the assessment 
for the financial year 1931 32, of the asses- 


Advocates 


‘see, Messrs, Naraindas & Oo., Ltd. The 


question of law arising is : 

“Whether in the circumstances of the case, the 
assesses Company has been correctly taxed as suc- 
cessor to the Auto Oar Sales Company of Jullan- 
der within the meaning of s. 26 (2), Income Tax 
Act, 1972." 

The learned Oommissioner has assisted 
Us with his opinion that the question should 
be answered in the affirmative. Now, the 
facts of the case are that the assessee com- 
pany was the agent for General Motors 
(India) Ltd., in the Lahore area for the sale 
of its Cars, and took over fron a firm caljed 
the Auto Oar Sales Company, the agency 
for General Motors (India) Ltd., whioh the 
Auto Oar Sales Company ‘held in the Jul 
lunder, Ludhiana and Hoshiarpur areas, 
General Motors terminated Auto Car Sales’ 
contract in December 1930, ani granted 
the agency to th> assesses company in 
January 1931, So far, it might be said there 
was- no succession by the assessee company 
to Auto Car Sales within the meaning of 


B. 26 (2), Income Tax Act, and the ruling of 


this Court in Tolaram Ramdas v. Commis- 
sioner of Income-taz, Bombay Presideney 
and Aden (1). All that happened was that 
Auto Car Sales ceased to be the agents for 
General Motors for a particalar area and the 
assessee company became the agents of 
General Motors for that area. Auto Oar Sales 
did not sell their business to the assessee 
company., General Motors merely trans- 
ferred their agency from the oneto the 
other. The business of Auto Oar Sales 
merely ceased to exist or was carried on 
elsewhere, But this interpretation of the 
case leaves out of account the fact that by a 
deed dated January 22, 1931 Auto Oar 
Sales sold to the assesses company for the 
sum of one lac and sixty five thousand 
Tupees what can only be described as their 
business. This is a large sum of money, 
and obviously would not be given except 
for s.mething of value, What that is, is set 


(1) 328 L R 203; 173 Ind. Oas. 7&6; A IR 1938 Sind 
33; 10 R B 227, E 
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out in the deed in the following terms : 


- “in consideration of the sale price of our all. 


and single rights and ownership, lease-holders, 
agreement, goodwills, ‘franchises, contracts, assets, 
stocks-in-trade, accessories, spare parts, tyres, oil, 
petrol, furniture, fixtures, tools.and machinery, new 
motor vehicles, about 30 second hand vehicles, 
building material of our Jullunder and Hoshiarpur 
buildings along with the lessee rights and benefits 
pertaining to both these buildings debts due to us 
_or our joint firm from third persons including bills 
for collection, petrol bills loans and pronotes, hire 
purchase account and outstandings at our Hoshiarpur 
Branch. And these have already been sold and 
transferred and possession delivered by us to the 
said Messrs, Naraindas & Co., Ltd. 

All the account books, cash books, day books, 
ledgers, stock-books, agreements, corrospondence, 
pronotes, hundis, and all 
ing to the abovesaid items `of sale have ere now 
been handed over to them with powers and rights 
to deal with these items and realize them as right- 
ful transferor from us. The lists -of all the debts 
due to us and other articles delivered have also been 
handed over duly signed by us.” 

It is true that.the deed is dated Janu- 


ary 22, 1931, and the agency terminated 
on. January 1, 1931, but that interval of 
time is too short to matter. Itis also clear 
from: the very words of the deed that there 
was here something more than a mere 
transfer of an agency from one firm fo an- 
other at the volition of a third party.. All 
the esséntials.of the business as a going 
concern were sold. The fact that the ven- 
dors held themselves liable for the due pay- 


ment of debts they owed to cthers, appears. 


to us in no way sufficient to alter the 
essential nature of the. transaction which 
was the transference of a. business as a 
going concern from one firm to another, 


their successors, > - 
Mr. Lulla -for the assessee contends that 


there was not here the sale of a business but- 


the sale of the assets of a business, -and that 
the case of this.Court in.Tolaram Ram- 
das v. Commissioner of Income:tax, Bombay 
Presidency and Aden (1) completely covers 
this case. But that case must be kept to 
its own particular facts. The facts that the 
business transferred. is an agency business 
cannot, in cur. opinion, always be decisive 
to exclude the application of s. 26, Income 
Tax Act, because many businesses sell as 
agents the gocds of others, It is a matter 
of common knowledge that famous makes 
of cars bave as their selling agents certain 


firms who have the right to sell these. 
special makes and the.duty not to sell. 


others, and most businessmen would, we 
think, be of the opinion that the advantage 
in business cf this kind is not all on one 
side, the side of the makers of the cars, 
for :as. good agents want good makes of cars, 


so makers of good cars want good agents, : 
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One agent may by his skill, energy and 
enterprise build upa big business on the 
sale of a particular maker’s car another agent 
in the same district with the same op- 
portunities miv fail, We do not think 
therefore thal it can be said thatin the 
transfer of an agency business the good- 
will of the transferors must necessarily 
amount to nothing, thatthe name of the 
principal is everything. But where one firm 
merely gives up an agency which is given 
to another, and the matter there ends, there. 
is of course no question of the successor to 
a business within the meaning of s, 26 (2) 
and this is, we think, how the case of 
pfaff’s machines was regarded in Tolaram 
Ramdas v. Conmissioner of Income-tax 
Bombay Presidency and Aden (1). . That. 
case’ was regarded as a case wherein the 
agency was taken from one firm and given. 
to another. In this case however the agency. 
rights of General Motors are not specifically. 
mentioned ia the deed and are not expressly: 
sold by Auto Oar Sales as they could not 
sell what was not theirs, The word 
“franchises” may or may not:be taken to 
include these rights, but we thinkit matters 
not, Thatis but one item inthe sale by 
Auto Oar Sales. What is sold is a business 
in motor cars. as a going concern, The 
buildings and the lessees’ rights were sold 
with goodwill, contracts,. assets, stock-ine. 
trade, spare parts, tyres, new and second 
hand vehicle, accounts, bills, pronotes, hire 
purchase.--accounts and outstandings. In 
short, all ‘that of. which a business of this. 
kind could be reasonably said to exist, was 
sold-and the assessee company went into: 
the buildings and took charge ‘of the busis 
neess asa going concern as Auto Car Sales. 
went out. There was continuty and identity. 
This question of succession is dealt with by’ 
Rowlatt, J., in an oft-quoted passage in 
Shipstone v. Morris (2), and is referred to. 
in a compartivelv recent case by Finlay, J., 
in Wild v. Madame Tusaud’s (3), where 
part of Rowlat, J.s judgment in another 
case, Ogston v. Reynolds (4) at pp. 523-524, . 
is cited in the following passage : 

“In this case I am ‘of opinion that I cannot: inter- 
fere with the decision of the Oommissioners, I ° 
should like again to advert to the consideration: : 
which I- drew attention to in Shipstone v. Mooris 
(2), namely that this provision as regards succes- 
sors ja designed merely with a view to preserve’ in s- 
proper case where there is a succession a measure upon 
which. the succsssor may be assessed in the first 


year of his proprietorship of- the business, and 
that, as I pointed out, is at the root of the necessity © 


(2) (1929) 14 Tax, Oas. 413, 
(3)(1933) 17 Tax. Oas. 127. . 
(4) (1930) 15 Tax. Oas. 501 (523-524). 2 0.2. Le 
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for there being a real continuity- of the business. 
You want to measure the income of the successor 
by the past history of the business; it is therefore 
essential that there should be a very close identity 
between the' business in the former proprietorship and 
the business inthe present proprietorship, Now, in 
the present case what troubled me at first was that 
the Commissioners in deciding the case, being o 
course primarily a question of fact, have stated 
that they hold that the company did not purchase 
a business formerly carried on, but only certain 
assets. Now, if that had meant that because they 
did not purchase all the assets, therefore there was 
no succession, I think that would be wrong in law. 
It is not easy to believe that the Commissioners 
should think that or say it. Ido not think that is 
what they have done. What they say is: They 
did not purchase the business; it ig true that they 
purchased some of the assets; but that is all they did. 
That is what I think the Commissioners intended. 
Now, is that a view to which they could properly 
come? That went to the Court of Appeal: the 
Master of the Rolls discusses the matter and he says 
quite definitely that, in his view, it is a question of 
fact for the decision of the Commissioners. Greer, Led. 
gives a judgment to which I will refer, because the 
Solicitor-General quite naturally placed much re- 
liance on it. He said: ‘I think the question of succes- 
Sion involves, or may involve, the question as to whe- 
ther there has been a long enough gap between the 
former business and the business which is supposed 
to have succeeded to it. It might well be that if there 
was a bankruptcy and within a week the whole of the 
- assets were sold to the new firm, and the new firm 
then started to carry it on, that would not be a 
sufficient gap to prevent a suceession happening. 
But, on the other hand, it might well be that in 
another case the bankruptcy continued for 12 months 
before the sale took place, and I should think if the 
gap was as long as 12 months then it would be 
quite certain that it could not be regarded as a 
succession in-the hands of the purchaser of the 
assets even if it-were a purchase of the whole ‘df 
the asseta. “For intermediate periods of time the 
question must be a question of fact.'™ 


That passage, I think, answers Mr, 
Culla’s argument that there was here only 
a sale of some asseis of the business and 
not a succession and that the gap of 21 
days between the transfer of the agency on 
January 1, and the execution of the said 
deed on January 22, 1931 destroyed that 
continuity and identity in the business 
which is necesary if there is to be a succes- 
sion within the meaning of s, 26 (2), In- 
come Tax Act, In fact, it would appear from 
the deed itself that on January 22, 1931 
possession had been already given but 
though transfer of the agency was un- 
doubtedly the cause of the transfer of the 
business, we hold that there was here a 
business, as part from or including the 
agency it matters not, which was succeeded 
4). ‘Ihe date of January |}, 1931 does not 
therefore finally conclude the case in the 
assessee company’s favour. 


We have been referred to two other cases, 
Kanniappa Nicker & Co, v. Commissioner 
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of Income tax, Madras (5) and Maharaja- 
dhiraj of Darthanga v. Commissioner of 
Income-tax (6), but neither of these cases 
in our opinion assists the assessee, We 
think therefore the question raised must be 
answered in the atHrmative, -Lastly, Mr. 
Lulla asks that we should make an order 
that the costs be limited to the Rs. :00 
deposited as the assessee was bouad to de- 
posit it under s. 66 (2) of the Act. Under 
8. 66 (6), Income Tax Act, costs are in our 


‘discretion, The deposit is returnable under 


proviso 2 to s. 66 (2) in certain circum- 
stances. There is however no provision in 
the Act that costs payable by an assessee 
should be paid from or limited to that sum. 
Rupees 100- in s. 63 (2) is referrei to as a 
fee, The question of costs in proceedings of 
this nature is to be fully argued in another 
case -and the assessee may haye liberty to 
apply to the Court hereafter for an order 
giving directions as to costs. We therefore 
now make no order as to costs which order 
we will make hereafter. 

D. Answered in affirmative. 

(5) (1937) 1M L J 619; 168 Ind. Oas. 13; A I R 1937 
Mad. 316; I L R (1937) Mad, 814;45 L W 333;9 RM 
535; (1937) M W N 650 (8 B). 

(6) 12 Pat. 5:144 Ind. Oas. 354; A I R 1933 Pat. 123; 
l4 P L T 171; Ind. Rul, (1933) Pat. 232. gr. 2 


at a 


CALCUTTA HIGH COURT ~ 
Appeal No, 169 of 1939 
August 15, 1939. 


ct NASIM ALI AND Nagsine RAU, JJ., 


Firm GANESHDAS BADRINARAIN 
——~DEORBRE-HOLDER—-APP3LLANT 
versus 
AMULUK CHAND OSWAL— 
JUDGMENT DBBTOR— RgsPonpENt®. 

Civil Procedure Code (Act V of 1908), as, 29, 47— 
Transferes Court contemplated by s. 39—Objection 
toex parte order, tf can be raised under s. 47— 
Order overruling such objection—Appealability. 

There is no express provision ins. 39, cl. (4) Oivil 
P. O., that the transferee Court may be a Oourtof any 
pecuniary jurisdiction, The transferee Court contem- 
plated by s. 39 must be therefore a Qourt of competent 
jurisdiction, that is, a Oourt which has the same 
pecuniary jurisdiction as the transferor Court. Durga 
Charan Mojumdar v. Umatara Gupta (1) and 6 Ind. 
Oas., 97 (2), relied on. ue 
` A judgment-debtor can raise an objection to the 
ex parte order of transfer under s. 47, Civil P. O, 
This objection is an objection relating to the execution 
of the decree as it is an objection relating to the first 
step in execution, An order overruling such an objec- 
tion is one under s. 47 and is appealable. The Ap- 
pellate Court has therefore to set aside the order. — 

A. from appellate order of the District 
Judge, Assam Valley District, dated June 
21, 1939. 

Messrs, Gopendra Nath Das and Indir 


Chandra Ghose, for the Appellant, 


L 


&96 
- Mr. Binayak Nath Banerjee, for the Res- 
pondent. 

Nasim All, J.—Tbisis an appeal against 
the order of the District Judge, Assam 
Valley Districts, dated Jurie 21, 1939, 
reversing an order of-the Special Subordi- 
nate Judge of the same district made on 
March 23,1939. Tae , appellant obtained 
& money decree against the respondent in 
the Court of the Special Subordinate Judge 
on March 19,1927. He applied- for trans- 
fer of this decree for execution to the Pre- 
sidéncy Small Cause Oourt, Calcutta, on 
February §, 1939. On February 10, 1939, 
the Subordinate Judge issued the necessary 
certificate of non-satisfaction of decree to 
the Court of Small Causes, Caleutta, for 
execution and transferred the decree to that 
Court without giving sny notice to the 
judgment-debtor. Thereafter the Small 
Cause Court arrested the judgment-debtor 
in execution of the decree, On March 23, 
1939, the judgment-debtor made an applica- 
tion before the Subordinate Judge,- Assam 
Valley Districts, who made the order for 


transfer for recalling the said order. The 


learned Subordinate Judge refused this 
prayer of the judgment-debtor. The latter 
thereupon appesied to the District - Judge. 
The learned District Judge allowed the 
appeal and recalled the order of transfer 
made by the- Subordinate Judge, Hence 
this appeal to this Court, 

The first point urged by Mr, Das in sup- 
port of this appeal.is that the learned Dise 
trict Judge was wrong in recalling the order 
inasmuch as-the order was good in law 
though it was made ex parte, The learned 
District Judge has found that the order of 
transfer was bad in law inasuimuch as the 
decree. was above Rs. 2,000 and the Smail 
Oause,Osurt, Oalutta, bas no power. to 
execute decrees exceeding Rs, 2,000, Mr 
Das’ contention is that-the view taken vy 
the learned District Judge is wrong inas- 
much as there is no limitation as regards 
the pecuniary jurisdiction in cases coming 


- , under s. 39, cl. (2), Civil P. O. His argu- 


meat is that cl. (27) of the ' said Section ex- 
pressly refers to the jurisdiction of the 
= Oourt, but cl. (4) does not mention any- 
thing about the competency of the Court. 
The opening words of cl. (¢) of s. 39 are in 
these terms: : ue 

“The Oourt which passed {a decree may, on the 
application of the decree-holder, send it for execu- 
tion to another Court,” 


_ Ít was argued by Mr. Das that the ex- 
pression ‘‘another Court” includes Court: of 
any jurisdiction, viz., that of a Munsif or 
aSubordinate Judge and -consequently a 
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decree passed by a Subordinate Judge can 
be transferred for execution to the Court of 
a Muosif. Lam unable to accept this cone- 
tention. Section 6 of the Code runs thus: 
“Save in so far as is otherwise expressly provided, 
nothing hereincontainsed ghall operate to give. any 
Court jurisdiction over suits the amount or value 
of the subject-matter of which exceeds ‘the pecuni- 
ary limits (if any) of its ordinary jurisdiction.” 
There is no express provision in g. 39,: 
cl. (2) that the transferee Court may be a. 
Court of any pecuniary jurisdiction. The’ 
transferee Court contemplated by s, 39, 
must be therefore a Oourt of competent. 
jurisdiction, that is, a Court which has the 
same pecuniary jurisdiction as the transe 
feror Court. Tais view is supported by the 
decision in Durga Charan Mojumdar v. 
Umatara Gupta (1), and Sham Sundar Saha: 
v. Anath Bandhu Saha (2) The learned 
District Judge was therefore right in hold* | 
ing that the order of the Subordinate | 
Judge transferring the decree for execution 
tothe Small Cause Court, Calcutta, was — 
bad in law. | 
Mr. Das next contended that the learned. 
District Judge had no jurisdiction to set 
aside an order made by the Subordinate 
Judge fejecting the judgment-debtor’s ob-~ 
jection to the order of transfer. It, was 
argued byhim that the order of transfer, 
though it was ex parte, being an order 
uacer 8. 47 of the Oods was appealable 
and as that appeal was barred by time, the 
judgment-debtor was precluded from ques- 
tioning’the validity of the said order by 
another. petition under ‘s. 47, Oivil P. O; 
I am unable to accept this view. Tne order 
for transfer was made ex parte. The judg” 
ment-debtor no doubt did not appeal against 
that order in time. There is nothing in the 
law which precludes him from raising his 
objection tó the said ex parte order, under 
s. 47 of the Code. Thishe did. This objec~ 
tion is an objection relating tothe execution 
of the decree as it is an objection relating 
to the first step in execution. His objection 
was overruled by the Subordinate Judge. 
The order of the Subordinate Judge there- 
fore was an order under s8. 47 and was con- 
sequently appealable to the District Judge. 
The District Judge had therefore jurisaice 
tion to set aside the order of the Subordinate 
Judge. The points taken by the learned 
Advocate for the appellant fail and this 
appealis accordingly dismissed, There will 
be no order as to costs, 
Narsing Rau, J.—I agree. PE 
S. à Appeal dismissed. 


(2) 37 O 574;6 Ind, Oas. 97; 14 O W N 662: - 
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Abetment. See Penal Code, 1860, s. 107 464 
Accounts. Sze Partnership 41 


Acknowledgment. See Limitation Act, 1908, Spa 





Nature of. 
An acknowledgment does not contain any promise to 
pay. Ram NARAIN v. NEMI Onanp Bhop. 225 


Acts—General. 


Act 1839—X XXII. BEE INTEREST Act. 
1850—XX1. See Caste DISABILITIES REMOVAL 
AOT. 
1859 —IX. SEE FORFEITURE Act. 
1860—XLV. Ser PENAL OODE. 
1861—V. SEE PoLIOE Aor 
1869—-IV. See Divoroz Act. 
1870—VII. Ses Court Fres Aor. 
1871—X XIII. Sze Pensions AOT. 
1872—J. See Evipence Aor. 
1872—IX. SEE Contract Aor, 
1873—X. Ser Oatas AOT. 
1874—TII. SER MARRIED WoMEN's 
ACT. 
1877— I. Ser Sprorrro RELIEF AOT. 
—— 1878—VIIJ. Sez Sea Customs AOT. 
1878—~XI; SEE Arms Aor. 
1879—XVIII, Sue LEGAL PRACTITIONERS ACT. 
1881—X XVI, SEE NEGOTIABLE INSTRUMENTS 
AT, 
— 1882—IV. SEE TRANSFER OF Property AOT 
—— 1887—IX. Sgn Provinoran SMALL Cause Courts 
Aor, 
1889—1V. Sze Mrerosanpise MARKS Aor, 
—- 1890—IX, Ser Raitways AOT. 
—— 1893—IV. See PARTITION Aor. 
— 1894—I Sre LAND ACQUISITION AOT, 
— 1898—V. SEE ORIMINAL Procepurs CODE, 
— 1899—II. Szz Sramp Act BHOPAL. 
-~— 1899—IX. SEE ARBITRATION AOT. 
—- 1908—V. Ss: Orv Proozpurr Cone, 
—— 1908—IX. See LIMITATION Aor. 
—— 1908—XVI. Ser REGISTRATION AOT. 
— 1909—III. Sze PRESIDENOY Towns E 
AOT. 
— 1909—IV. See Waippine Aor ° 
—— 1913—VII See COMPANIES AOT. 
—— 1920—V. See Provinora, INSOLVENOY AoT, i 
—— 1922—XI. See Income Tax AOT. 
— 1923—VIII. Sen Worxmen’s 
AOT. 
—— 1925—XIX. Sres Provipent Funps Act. 
— 1925—XXXIX: Ser Succession AOT. `- 
—~ 1928— XII. ‘Seu QONTEMPT or Courts AOT, 
—- 1936—I1V. SEE PAYMENT Wages AOT. 
—— [939—XXXV. Sez Derenoce or Inpra AOT. - 
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Acts— Bengal. 
1859—XI, Ses Bencan Lanp Revenve BAL 8 
A 


OT. 

—— 1880—IX. Sze Benoa Cess Aor. 

—— 1882—II Sree BENGAL EMBANKMENT ACT., 

—— 1885—VIII. Sez Benaau Tenanoy Act. 

—— 1911—V. Sex OALOUTTA IMPROVEMENT ACT. 

—— 1913—III. See Beneat PusLio Demanps RE- 
OOVERY AOT. 

— 1923—III. Sess OALOUTTA MUNICIPAL ACT. 

— 1932—XV. Sze Benat MUNIOIPAL Act. 


Act—Berar. 


Act 1928. Sres Berar Lanp Ravanug OODE. 
Acts—Bihar. 


Act 1885—VIII. Ses BIAR Tenanoy AOT. 

— 1934—VIII. See Bryar Tenanoy AOT. 

—— 1938—III. Sze BINAR Money-LENDERS ACT. 

—~ 1939—VII. Sree Bimar MONEY-LENDERS (REGULA- 
TION oF TRANSACTIONS) AOT. 


Acts—BlIhar and Orlssa, 


Act 1885—III. Sez BISAR AND Orissa Looau BBLF- 
GOVERNMENT AOT. 
1908—VI. Sze Cuota Naarpur TENANOY Act, 
—— 1922—VII, Szz Broar AND Orissa MUNICIPAL 
AOT. 
Acts—Bombay. 


Act 1887—IV. See BoMBAY PREVENTIQN OF GAMBLING 


OT, 
—— 1888~—III. Serr Bompay (City) MUNICIPAL AOT. 
—— 1901—IIJ: Sree Bomsay District MUNIOIPAL 
g ACT, 
— — 1904—I. Sze BOMBAY GENERAL OLAUSES Act. 
—— 1925—XVIILI. Sze BOMBAY MUNICIPAL BOROUGES 
ACT. 


Acts—Burma. 


Act 1898—Ilil. Bursa MUNIOIPAL Aor. 
~—— 1930—III.. Sege Burma PREVENTION OF ORIME 
(Youn@ OFFENDERS) ACT, 
Acts—C. P. - = 
Act 1893—-XI. Sze O. P. Tenanoy Aor. 


—— 1917—H. Serg O. P. Lanp REVENUE Act, 
—— 1920—I, Sze C. P. Tenanoy Aor. 
—— 1922—11. SEE O P. MUNICIPALITIES AOT. 


Acts—Madras. 


Act 1873—II{, Sze Mapras O1vin Courts AOT. 

—— 1888—III. See Mapras City POLICE Act, 

—-- 1897—1V. SEE MADRAS BURT AND BOUNDARIES 
OT. 

i 1920—V. Sez MADRAS pee MOouNIOIPALITIES 
cT. 

—— 1920—XIV. Ses MADRAS LooaL BoARDS ACT. 
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Acts—PunjJab. 


1872—1V. See PUNJAB Laws Act. 
1900—XIII. Sze PUNJAB ALIENATION oF LAND 
‘ Act ; 
~—-— 1911—III, SEE PUNJAB MUNIOIPAL Act. 
19290—II, Serr Fuxnsas Customs (Poweg To. Con- 
TEST) ACT. 
Acts—ŅU,. P. 
Act 1886—XXII. Sres Oupa Rent AOT. 
=— 19901—-]1], Sze U, P. LAND REVENUE Aor. 
-= 19)2—IV. See U.P. Cocrt or Warps AOT. 
—— 1912—VI. See U. P. PREVENTION oF ADULTERA- 
TION Act. : 
—--—-1916—TI Sze U. P. MUNICIPALITIES Act. 
—— j992—X,. Ser U. P. District Boarps AOT., 
—— 1922—XI. SEE AGRA PRE-EMPTION Act. 
mer- 1934—XXV. Sex U. P. ENỌUMBERED ESTATES Act. 


—— 1934—X XVII. Sez P; AGRioULTURISTS’ 
RELIEF AOT. 
Regu lation . . 
Reg. 1886—I, Ses Assam LAND AND, REVENUE 
l REGULATION, | 
Statute. 


Stat. 1935:(25 &26 Gzo. V; Gx. 42).. Sez Govern- 
` MENT-OF INDIA ACT. - 


Admintstratlon—Surety — When entitled to be dis- 
charged—Iizecutor adjudged insolrent—Surety, tf 
can be released. 

The surety is entitled to protection against the 
executor if it be shown that the latter is wasting the 
estate, and thereby rendering the former liable on his 
surety bond. The courge tobe adopted, on waste by 
the executor, being-established by the surety, is to 
call on the executor to furnish other security, and, 
on his doing sọ,, to “discharge the original surety in 
respect of future waste. Should the executor fail to 
furnish other security the probate should be revoked 
and the surety discharged. 

Where therefore the executor by being adjudged 
ingolyent has demonstrated that he is. unable-to 
mėnage his own affairs itis reasonable for the surety 
to believe that he is not afit person to manage an 
estate of somebody else and he is entitled to “be 
released from Iltis surety bond, SBI Ram v. EMPEROR 

in Lah. 93_ 

Agra Pre-emption Act (Xi of 1922), s$. 4, cls. (1) 

“and (7)—Resumed muati-holder, whether a co-sharer 

His status. 

The resumed muaji-holder of specific plots of land 
with specific Govt. revenue ina village, without 
the right of having any interest in the joint lands 
of the mahai or the administration of its affairs 
is not on the same fuoting as aco-sharer and his 
status ig inno case better than that of a petty 
proprictor without fhe right of having any interest in 
the joint lands of the mahal or in the administration 
ofits affairs, MANGAN LaL v. BeasmĮm Durr All. 147 
8. 17—Pre-emption decree, when can be 





passed. 

Under s. 17, Agra Pre-emption Act, a decree for pre- 
emption can be passed in favour of a plaintif only on 
payment of either the “actual price” paid by the 
vendee or on payment of the market value ofthe pro- 
perty. ANANT KRAI v, Buaewan Rai All 
Amendment. 

Bzg Plaint 809 

Sre Fleadings l 198, 215, 226 
Appeal— Objection that suit is barred under s. 47, 

‘Civil Froceduie Code, if can be raised for first 

time. Szx Civil Frocedure,Code, 1908,5.47 816 
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Arbitratlon—Appointment of arbitrator by one party 
on behalf of other party according to agreement— 
Communication to arbitrator but not to other party 
—Appointment, if incomplete. 
Where a clause in the agreement states that if any 

party shall refuse or neglect to appoint an arbitrator 

within seven days after the one-party shall have ap- 
pointed an arbitrator and served a written notice 
upon the other party requiring him to appoint an 
arbitrator, then, upon such failure, the party making 
the request may appoint another arbitrator to acton 
behalf ofthe party so failing to appoint and the 
arbitrator so appointed may proceed and act in all res- 
pects as if he had been appointed by the person failing 
to make such appointment, and where such appoint- 
ment is made and communicated to the arbitrator, ib 
cannot be said to be, inoperative or incomplete. until, 
other party has received notice of it. Louvis DREYFUS 

&:Co, v, HEMANDAS HOTOHAND Sind 262 

Award—Interference on ground that arbitra- 
tors have erred in law. 

Where the parties have chosen thearbitrators to 
decide their disputes outside the Courts, consider- 
ing thatthe knowledge of law of the arbitrators-is. 
sound the Courts would be very reluctant to interfere 
with the decision: of the tribunal and would only dogo 
in cases mentioned in Sch. II, Paras. 14, 15 and 16 of 
the Civil P. O. The mere fact that the tribunal has 
erred in law would be no ground for interference, 
Raguopati Durr v. Ram GoraL Dutt Cal, 80 
-~ Award—Misconduct—No disagreement bet- 

ween arbitrator-—-Omisston to appoint umpire, 

whether legal misconduct vitiating award. 

In a case where the arbitrators disagreed onthe 
matters referred to them, and the necessity for umpire 
became established it may well be that-.the omission 
of the arbitrators to appoint-an umpire before they 
entered upon the submission would be fatal to the 
whole proceedings. But when, no disagreement 
between the arbitrators occurred, the omission of the 
arbitrators to provide for a contingency, does not 
vitiate their proceedings. The omission to make the 
appointment is not a,defect amounting to legal mis- 
conduct onthe part of the arbitrators and sufficient 
to vitiate the award made, Lours. Drevpys & Co. v. 





Hemanpdas HoToHAND Sind 262 
Award— Party accepting and receiving 
benefit under tt—Whether can subsequently 


challenge its validity. 

Where an award has been accepted by the parties,. 
and one of them has received benefits under it he 
is not entitled at a later stage to challenge its 
validity. Kopuxuua KameswagaMMa Y. Kopukuua 
THAMMANNA Mad. 602. 
Award—Wrong construction of wiil by. 

arbitrators —If binding on parttes. — 

If the arbitrators have made any mistake in con-. 
atruing a will the parties are bound by the deci- 
sion of the arbitrators as the latter are not only 
Judges offact but also. Judges. of law. RaGRUPATI.. 
Durr v. Ram Goran Durr Cal. 80. 
Term in agreement that after certain period 

one party may nominate arbitrator on behalf of 
other party—Such period, when commences— Letter 
of appointment written before expiry of such. 
period to be sent afterwards-Whethker amounts to 
appointment. 

The period of days after which one party in accord- 
ance with theterms of the agreement may nominate 
an arbitrator on behalfof the other must be so many 
clear days commencing from the midnight after the 
receipt of the letter or notice requiring the other 
party to nominate his arbitrator. 

Where in anticipation of nomination of such an 


G 








_Drgyrus & Co. v. Hemanpas Hotovyanp 


"u, MOSANLAL & Co, 
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arbitrator a party has written letter of appointment 
before the expiry of the period stated in the agree- 
ment, to be sent when the necessity arose, the ap- 
pointmentcannot be said to becomplete when the 
letter was written provided the formal communica- 


tion to the arbitrator or to other party is not made. 


before the expiry of the period. Lours Dreyrus & Oo. 
V. HEMANDAS HOTOHAND Sind 262 
——-——- Umpire, meaning of. : 

The ordinary meaning of the word “umpire” is a 
person who is to decide upon disagreement. Louis 
Sind 262 
Arbitration Act (IX of 1899), s. 19— Fact of con- 

tract itself disputed ~Arbitrators, if can decide 

that-point—Court, if can grant stay. 

As the Arbitration Act requires a-submiission in writ- 
ing, the fact that acontract or submission in writing 
exists is'to be established by the person who comes 
to Court and applies for a stay. On the assumption 
that a contract which contaims a submission in 


‘writing exists, an application may be made because 


on'that assumption'the arbitrators have jurisdiction, 
If the. fact of the contract itself is disputed the 


‘arbitrators cannot decide the point, andthe Oourt in 


the’ normal course would refuse a stay. SHRIRAM 
HANUTRAM v, MOHANLAL & Co, Bom. 494 
——— S, 19—55, 19, nature of. 

Section 19, Arbitration Act isin the nature of a 
summary procedure and’ does-not normally include any 
lengthy or protracted. inquiry. Sseram HANUTRAM 


: Bom. 494 

s. 19-—Submission in writing. 
Merely sending.contract notes by a party to another 
without any confirmation notes signed by the other 
party does not amount to a submiesion in writing, as 


-required by the Arbitration Act, Ssrrzam HANUTRAM 


vo. MOBANLAL & Oo. Bom, 494 


“Arms Act (XI of 1878), s. 19 (f}—Servant of gun 


licensee carrying gun to 

‘guilty under s. 19 ($). 

Servant of a gun licensee who was merely carry- 
ing the gunto the house of the master onder his 
orders cannot be convicted under s. 19 (7), Arms 
Act, Avipr VEERASAMI, In re Mad.120 


his master’s house—I7 


‘Assam Land and Revenue Regulation (I of 


1886),S. 94—5S. 94, interpretation, 

Section 94 cannot be interpreted to mean that all 
the sums realizable as arrears of land revenue must 
be recovered under the provision of Chap. V, 
Section 94, Assam Land and Revenue Regulation 
should:be read as subject to s. 154 by which the 
jurisdiction of the Oivil Courts is expressly excluded 
in connection with certain mattere only. Ifa process 
were issued under Ohap. V for the recovery of a sum 
realizable as land revenue the provisions of Chap. V 
would. automatically apply by’ virtue of s. 94, but if 
the party entitled torecover such a sum instituted a 


‘suit in a Oivil Court for this purpose there is nothing 


in the Regulation to prevent the party from doing 
so. RAGHUBIR Sinax CRETRI ev. Tezpur Loca, Boarp 
Cal. 593 
-———_ SS. 154 (1) (g), 94—Claim of Local Board 
for recovery of money arising from breach of lease. 
and not connected with process issued under Chap. V 
—Suit in Civil Court, if competent. 
The expression “process” obviously has a technical 
meaning under the Assam Land and Revenue Regula- 
tion and refers to the various processes for the 
recovery of arrears of land revenue which are men- 
tioned in Chap. V ofthe Regulation, and the methods 
which may be adopted in this connection are actually 
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Assam Land and Revenue Regulation—conold: 


described as “ processes’ in s.91 of the Regula- 
tion, tr 

Where theclaim of the Local Board ariaes directly 
from a breach of the conditions of the defendant's 


- lease-and is not connected with tho processes issued 


under Chap. V, there-is nothing in-the Regulation- to 
‘debar the Board from instituting a suit in Civil 
Oourt for the recovery of the money due to them. The 
mere fact that the Board once resorted to the revenue 
authorities for the recovery of their dues, does not 
debar them from recovering any portion of the money 
due to themin a Civil Court, Racrosiz.Sinau Orerer 
v. Tezpur LooaL BoarD Cal, 593 
Attachment—Removal of—OCosts—TIllegal attach- 

‘ment— Proceedings to set aside—Decree- satisfied in 

meantime —Objector, if entitled: to costs. 

Where a decree-holder has attached banking 
‘account of a garnishee illegally and during pro- 
ceedings to set aside the attachment, the decree is 
eatisfied “and the proceedings are closed, the 
garnishee is entitled to his costs. G.H, SHEERAZBE V. 
T. V. Reppy . Rang, 105 
Award. Sze Arbitration | 602 
Bengal Agricultural Debtors Rules, r. 145— 

ee of Civil Court to decide amount of 

ebt. 

The question as to what is the. amount of a debt 
of a particular “debtor is to be decided by the 
Board under r. 145, Ben. Agri. Debtors Rules. The 
Qivil Court, therefore, has no jurisdiction to go into 
this question. ByABAGOVINDA OxoupHuRr v., B 
NATA BASAK l Cal. 93 
Bengal Cess Act (IX of 1880), 3. 45—Decizion 

by Revenue Court that cess was recoverable and 

claim made for its recovery was within limitation . 

—Decision, if can be set astdeby Civil Court. 

The cess which is payable under the Act may be 
recovered either under the Public Demands Recovery 
Act or by a suit. The question whether cess was 
recoverable in a case under s. 45 of the Act is one 
to be decided by the Revenue Oourt which issued 
the certificate, and if that Court has-decided right- 
ly or wrongly that the cesg was recoverable and 
the claim made for the recovery was not barred by 
limitation, a suit cannot be entertained ina Oivil 
Court to set aside that decision, A°Oivil Court oan 
entertain a suit only if the order of the Revenus 
Court is witbout jurisdiction and not because the 
decision pronounced by the Oourt is not correct. 
Manetu Lat BAGARIA V. BEOCRETARY or State 

Pat. 727 
S. 45—“ Recovered," meaning explained, 

The word “ recovered " which isin a: 45, Ben- 
Oess Act means “ sued for” or “ recovared by means 
of an action.” Manatu Lat BAGARIA p. SRORRTARY oF 
STATE Pat. 727 
Bengal Embankment Act (l! of 1882), ss. 43 

68, 56,57—Removal of Sch. ‘D’ embankment 

and construction of new one in its place—Original 

embankment removed: from Sch.‘D' by notification 

— New embankment does not become Sch. 'D' em- 

bankment without notification under sg. 43. 

Where upon an application being made to the 
Collector for shifting aSch. ‘D' embankment, tha 
Govt. orders by a notification: that-the embankment 
hould be removed and a new one with drainage 
sluices be constructed in its place but by asub- 


sequent notification the Govt. orders that-a portion 


of the original Sch. ‘D’ embankment. should be 
removed from the Sch. ‘D’ then: unless the Govt. by 
a notification _ issued under s.. 43, Ben, Embank. 
Act -declares-that embankment as- included in the 
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Bengal Embankment Act—concld 


Sch: ‘D’ such portion of the new embankment does 
not become a Sch. ‘D` embankment.. The mere fact 
that it replaced a Sch. ‘D’ embankment does not 


necessarily mean that it must be included in the 
Sch. ‘D’ without any further notification JADUNATH 
BaNeRJEE V SEORETARY or STATE Cal. 477 





— 8. 68—Apportionment—Notice under s 56 
‘ora, 57 is condition precedent. 
_ A notice under s. 58'or s. 57, Ben, Embank. 
Act is a. condition precedent to creation of liabili- 
ty of the.proprietor or the tenure-holder as the case 
may be, under the Act, and unless and until due 
publication or service of the notice is proved the 
very foundation of the liability is taken away. JADU- 
NATH BANEERJEE 8. SECRETARY oF STATER Cal. 477 
. 88, 68, 56, 57—Civil Court whether can 
enquire intd question whether Collector has 

‘apportioned costs on land not liable to be charged 

—Proper course for aggrieved party. 

A Oivil Court cannot enquire into the question 
whether Collector has apportioned costs on land not 
liable to-be charged. The apportionment of costs 
by Collector on lands which he should not have 
done under the provisions of the Ben. Embank. 
Act ie at the most an erroneous decision or an 
irregular exercise of the jurisdiction which the 
Collector undoubtedly possesses and in no sense it 
‘an be said to bé a usurpation of jurisdiction by 
the Oollector which would-make the order a nullity 
‘or without jurisdiction. It isopen to the party ag- 
‘grieved to-take an appeal against that order to the 
‘Commissioner as provided for in s. 84 or- to invoke 

‘the powers vested in the Commissioner and the 
` Govt. as provided forin s. 85o0fthe Act JADUNATH 
. ‘BANERJEE V. SEORETARY OF STATE Cal. 477 

- — $$. 68, 56, 57— Recovery of costs of repairs 

of ‘several years— Notification for each repair, if 

necessary. © i a 
- “Where the costs of embankment which’ thse Govt. 
seeks to recover are the costs of repairs of several 
-years for each particular repair there must be a 
‘notification upon the parties interested, their objec- 
tion‘must be heard, and then only can an order of 
apportionment be passed by the Collector under the 
-provisions of 58,68, JapunaTH BANERJBE v SECRETARY 
for STATE Cal. 477 
‘BengalLand Revenue Sales Act (XI of 1859), 
‘ 8.14 Serr Bengal Land Ruvenue Sales Act, 1°59, 

s. 33 286 
—_— 8, 14— Sale unders. 14, when effected. 
> It cannot be said thata sale under s 14 is really 
madè by the Collector after the period of ten days hag 
‘expired, and after all the moneys are put in. The 
sale as is effected by the first paymentof the entire 
‘arrears. If there are no materials, upon which’ the 
‘Collector can find ae to whether one payment is 
‘earlier than the other, the obvious course would be to 
‘regard these payments as simultaneous, and declare 
both of them as tobe joint purshasers Kamar Kei- 
SENA MANDAL v, HEMENDRA Krisuna Singua Cal. 286 

———-—- $, 14—Ten days' period under s, 14, whether 
absolute. ` 
` Tf the’ period of ten days in s, 14 expired ona 
‘holiday, the period is extended til] the re-opening 
‘day. KAMAL Keisena MANDAL v. HEMENDRA KRISSNA 














‘SINGHA : Cal. 286 
i 8, 33—Question of substantial injury, 
whether must be made specific ground of appeal 


before Commissioner. 
It is certainly incumbent upon the plaintiff to 
establish thathe has sustained substantial injury by 
‘Téason of the irregularity complained of, but it is not 
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necessary, that the question of substantial injury must 
also be made a specific ground of appeal before the 
Commissioner, KAMAL KRISNA MANDAL y. HEMENDRA 
KRISHNA SINGHA Cal 286 
—~-—. &, 33—* Sale” in 3.33, ` ; 
The word ‘ sale’ ie used rather loosely in the Act. 
‘Sale’ must necessarily include thé whole procedure 
from issue of notices under ss. 5 and 6 uptill the 
final completion of the ‘sale’ in its narrower sense as 
the corollary to ‘purchase’. A ‘sale’ is conducted con- 
trary to the provisions of the Act within the meaning 
of s. 33 if there is any defect in any of these proceed- 
ings, not merely for defect at the time of actual 
auction. Kaman Krissna MANDAL v, HEMENDRA 
KRISHNA SINGHA Cal. 286 
ss. 33, 14—Fntire arrears paid by one co 
sharer — Subsequent payment of arrears by other 
co-sharers within ten daya—Latter, if become co- 
purchasers with former. 
When one sharer has paid the entire arrears due 
any other sharer or sharers cannot by subsequently 
paying the money, even within ten days, could rank as 
co-purchasers withhim. As soon as the full amount 
of arrears is paid by one sharer, the offer made by 
the Oollector must be deemed to be accepted, and the 
purchase. becomes complete.. That the subsequent 
payments were also made by recorded sharers within 
ten days cannot affect the position. KAMAL KRISHNA 
MANDAL v, HEMENDRA KRISHNA SINGHA Cal. 286 
——— 5$, 33, 14, 34—S, 33, applicability to sale 
under 3 14—Sutt by co-sharer far declaration . of 
his preferential title and that sale should stand 
entirely in his favour, if falls within s. 33. 
Section 33, Feng. Land Rev. Sales Act is not con- 
fined to sales by public auction under the Act, but 
also applies to a sale under s. 14 of the Act, But 
in order’to attract the operation of s, 33 the suit must 
be one to annul the sale and this presupposes that the 
party suing is the defaulting- co-sharer or any other 
person who derives hia title from him. Where the 


-plaintiff co-sharer impeaches the rights of other co- 


sharers to become purchasers by reason of the subse- 
quent deposits they made, but wants at the same time 
that the sale should stand and stand entirely in his 
favour, itis really a suit by one purchaser against 
another for a declaration that he has a preferential 
title and does not fall within s. 33 and would lie in 
a Civil Court, quite apart from s, 33 for having a 
declaration that the plaintiff is the sole purchaser, and 
no title was vested in any of the other co-sharers by 


reason of the payments they made ‘under s, 14, 
Kama Kris .na MANDAL v. HEMENDRA KRISHNA 
SINGUA Qal, 286 


s. 34—Hffect of annulment of sale. ai 
Per Rozburgh, J —The effect of an annulment dealt 
with in s. 34 clearly contemplates restoration ‘of the 
defaulter, assumed to be deeree-holder, on certain 
terms and conditions. Kaman KRISHNA MANDAL v. 
HEMENDRA KRISHNA SINGHA : i Cal. 286 
S 37 — Auction-purchaser, if can eject 
under-tenant holding under-tenure partly within 
his estate, 
The auction-purchaser 


is entitled to ‘eject all 


-under-tenants who hold their land entirely within 


his estate but he is not entitled by this section to 
eject an under-tenant who holds an under-tenure 
partly within his estate and partly within other 
estates. Where, therefore, the tenures are held by the 
defendants not only under the touzt purchased at 
a revenue sale by tbe predecessor-in-interest of the 
plaintiff but also under other touzgies, these- tenures 
cannot be annulled in part and, therefore, the plaint- 
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iff is not entitled to any relief by any way 
ment. AsHAMAY? Bast y. BARANAGORE JUTE 
Oo., LTD, 


of eject- 
FACTORY 
Cal. 535 


8. 37— Revenue sale—Suit to recover posses- 
sion on basis of such sale—Onus lies on plaintiff 
to prove that land lies within his regularly assessed 
estate. i 
In acase in which the plaintiff is seeking to re- 

cover possession of property on the basis ofa re- 

venue sale the initial onus must He on the plaintiff 
to show that the land ‘lies within his regularly 
assessed estate or mahal and not merely that it 
lies within the ambit of his zemindari. Even if 
he has succeeded in discharging this onus the entry 
in the Record of Rights in favour of the defendants 
has the effect of throwing the onus back on the 
plaintiff in order to prove that the land did not 
appertain to a niskar tenure, Once the plaintiff has 
discharged the initial onus which'lies upon him in 

a matter of this sortit would be for the defendant 

to prove that his case would fall within one of the 

exceptions tos. 37 of Ben, Revenue Sales Act, 

ASHAMAYI BABU v. BARANAGORE JUTE Factory Oo., LTD. 





æ >- 


Cal. 535 
8. 37—~Suit to annul tenure — Defendant 
pleading niskar grant made prior to Permanent 


Settlement—Proof of long possession without pay- 

ment of rent, nature of, 

It is true that in a case for the assessment of 
rent evidence of long possession without payment of 
rent might in certain circumstances lead to an in- 
ference that a former proprietor of the estate had 
created a rent free tithe in respect of the land in 
suit, But even in such a case it would be essential 
that such evidence should be of a definite character 
and cover a sufficiently long period to allow such 
an inference tobe drawn. Ina casein which it is 
sought to annul a tenure under s. 37 of the revenue 
sale law. a fortiori the proof of long possession 
without payment of rent must be of a very definite 
and convincing nature such as would be sufficient to 
enable the Court to drawthe inference that the 
misiar grant in respect of the tenure had been made 
prior to the Permanent Settlement. ASHAMAYI Basu 
v. BARANAGCRR Jute Factory Oo., Lrp. Cal. 535 


Bengal Municipal Act (XV of 1932), ss. 2, pro- 
viso, 133—Assessment without preparing valua- 
tion list under new Act, validity—S. 2, Proviso, 
applicability—Valuation and assessment made 
under old Act, if kept alive by proviso. 

There is no precise correspondence between the 
fee under the cld Ben Municipal Act and conser- 
vancy rate under the new Act. The name and the 
incidence are different; and it is, therefore, not 
~ possible to apply to them the language of the 
proviso to s.2 of the new Act. Where the old and 
the new imposts correspond, the proviso obviously 
applies, but it is not possible to apply it in cases 
where there is no correspondence. A valuation list 
prepared under the old Act is not a valid valua- 
tion list made under the new Act. 

Where property is for the- first time sought to 
be assessed to the conservancy rate without a valid 
valuation list, under s. 133, Ben. Municipal Aot 
-the resulting assessment is ultra vires. MUNIOIPAL 
ComMissIonger, Dacca v. GANGAMANI CeAUDHUBANI 

Cal, 605 
— 88.15,136, 133, 2, Proviso—Suit against 

Chairman of Commissioners intended against 

corporation ~Amendment impleading Commissioners 


_applied also to certificate sales 
. change was made fromthe law as it stood 


GENERAL INDEX y 


Bengai Municipal Act—cencld. 


themselses—Itis mere correction of misdescripttion 

under O.I, r. 10, Civil Procedure Code (Act V of 

1908)}—S. 22, Limitation Act (IX of 1903), does 

not apply. : l 

The name is not always the true criterion for 
determining the party really sued. The Oourt has 
to consider the nature of the allegations in the 
plaint and the nature of the relief sought. 

Where asuit for declaration that the assessment 
is ultra vires and illegal, intended to be brought 
against the Corporation is through mistake institut- 
ed against the Ohairman of the Municipal Gommis- 
Sioners instead of against the Municipal Commis- 
sioners themselves as required by s, 15, Ben. 
Municipal Act a subsequent amendment impleading 
the Municipal Commissioners themselves is merely 
a correction of misdescription under O. I, r, 10, Civil 
P. O., and not an addition ofa new party within 
the meaning of s. 22, Lim. Act. The amendment 
relates back tothe date of the suit as originally 
filed and time cannot be reckonad as from the date of 
the amendment. MUNIOIPAL Oommissroners, DACOA v. 
GANGAMANI OHAUDHURANI Cal. 605 
— — 8. 133. See Bengal Municipal Act, 1932, 

8.136 605 
———_ 88. 136, 133— Valuation and assessment 

distinction. 

Bengal Municipal Act, 1932, makes a careful distinc- 
tion between valuation and assessment. Thus, the 
assessment list mentioned in s, 136 of the Act is a 
distinct document from the valuation list mention- 
ed in s. 133. Although the process of assessment 
necessgrily involves an antecedent valuation, yet 
the two things are diferent. MUNIOIPAL CoMmIs- 
SIONER, DACOA p. GANGAMANI Ox aupuueant Cal, 605 
Bengal Public Demands Recovery Act dH of 

1913:, 88. 3 (1), 20—Order directing certain per- 

sonsto be added as parties~Their names not 

specified in order nor added tn certificate—Whether 
makes them certificaie-debtors 

An order merely directing the addition as parties 
of certain persons, whose names were not specified 
in the order, nor added in the certificate, cannot 
make these persons certificate-debtors within the 
meaning of s. 3(1}, Ben, Public Demands Recovery 
Act and their right does not, therefSre, pass by the 
sale, BHARAT BANDBU OHATYOPADHYA p., RANENDRA 
Komar DUTTA , Cal 276 
——— § 20— Representation — Anplicability to 

sale in certificate proceeding—S. 146-4, Bengal 

Tenancy Act, if applies to such proceeding:. 

Section 145-A, Ben, Ten. Act does not in terms 
apply to certificate proceedings. Certificate proceed- 
ings are governed by s. 20, Ben Public Demands 
Recovery Act. The words “where the holding is sold 
in execution ofa certificate’ in 8 20 (1) mean 
‘where the interests of all the tenants of a hold- 
ing are bound bythe sale aud sold in execution of 
a certificate.’ The principle of representation 
recognized in respect of rent decrees would also 
apply in the case of sales in execution of certi- 
ficates. When the amendment to Ben. Ten. Act 
was made by the insertion of s. 146=A, by which 
in the case of sales by execution of decrees it was 
provided that in certain circumstances the interests 
of certain persons not actually parties to thesuit 
might be affected, it does not follow that this 
in so far as any 
aut the 
time when the Ben, Public Demands Recovery Act 
itseli was passed in 1913, Basroga Kaatoun v, Pgo- 
VINCE oF BENGAL Cal. 301 


vi 


Bengal Tenancy Act (VIIlof 1885), s. 26-G— 
Order passed by Rerenue Officer’ under s. 26-G., if 
can be revised under s. 115, Civil Procedure Code 
(Act V of 1908). : 

Section 26-G, Ben. Ten. Act, empowers a Court as 
well as a Revenue Officer to entertain applications. 
A Revenue Officer on the plain language of the statute 
ig not therefore a Court. Heis not subject to the 
appellate jurisdiction of the High Oourt. The mere 
fact that his order might have the effect of a decree of 
Oivil Court doesnot make him-a Court, far less a 
Court subordinate to the High Court within the mean- 
ing of s. 115, Civil P. O. His order cannot therefore 
be revised. SARAT OsANDRA CHAKRABURTY v. SASHI 
-BausaN MANNA Cal, 14 
- S$. 26-G (5)— Order on application under, tf 

appealable. 

- The right of appeal isthe creation of the statute 

and should not be inferred from- analogy or deduced 

by implication. The words “shallhave the effect 
of a decree’ in Ben. Ten. Act do not provide for 
an appeal, Section 26-G (5) of the Act does not 
take away the ordinary jurisdiction of the Oivil 

Courts. It is- optional with the mortgagor to make 

an application under the section and it is. optional 

with the Court to make an order. No- appeal, there- 
fore, lies from an order passed on an application 
under s. 26-G (5), AcHINTA Nata SASMAL- v. GOBINDA 

Prosan Das Cal. 530 

——_— $, 146-A, Sze Bengal Public Demands 

Recovery Act, 1913, 5. 20. 30 
§,148-B—Suit for rent— What 

must establish, l 

It is not sufficient. for a plaintiff to establish merely 
that the defendant is liable to paya certain amount 
of rent. He must also establish the identity of the 
lands of thetenancy. No decree for rent should .be 
passed until the Oourt is satisfied regarding the 
identity of the lund with respect to which the'rent is 
payable. The Court cannot leave the question of 
ideutity open because there can be no tenancy except 
with reference toa definite piece of land. RADHA- 
SHYAM. OHAUDAURY J. GoURINATH Roy Cal..154. 
———— S, 174— Application under—Question whe- 

ther sale must be set aside for want of notice 

under O. XXI,r.72, Civil Procedure Code (Act V 

of 1908;, does nos arise. 

The question that the sale must be held liable to 
be. set aside for want of notice under O. XXI, 
r,72, Oivil P. O, does not arise when applica- 
tion: is under s. 174, Ben. Ten. Act. ANIL KUMAR 
Roy Oxaupuury v. AHAMMED ALI SARKAR Cal 121 
————— $, 18 4S. 184 does not overrule O..VIII, 

r. 2, Civil. Procedure Code—Limitation must be 

pleaded—-Facts in case not clear and undisputed— 

Plea: of limitation not raised in trial Court—Should 

not be allowed in appeal. 

Section -184 (1) Ben. Ten. Act does not overrule 
the provisions of O. VIII, rt. 2, Oivil P. O. which 
require that the defendant must raise by his plead- 
ing all mattere which raise issues of fact not aris- 
ing out of the point, as for instance, limitation. 
Section 184 would require a suit to be dismissed if 
in fact it hag been filed after the period of limita- 
tion and would apply even in an eg parte case if the 
facts appear clear and undisputed. Where however, 
the factsare not clear and undisputed. The ques- 
tion of limitation should not be allowed to be raised 
as the-necessary facts had not been pleaded and so 
attention had not been drawnto them at the time 
` of the trial. Basroas Kuaton v. Provinog oF BENGAL 

Qal. 301 

————. $.184—Suit for possession- as raiyat — 

Limitation. See a 








1 
plaintiff 


INDIAN OASES 


[1940 


Bengal Tenancy Act—concld: 


Limitation for-a suit to recover possession of land 
claimed by the plaintiff asa raiyat is governed by 
s. 184, Ben. Ten. Act and not by s. 3 or s. 29, Lim. 
Act. Baskoaa Kxyaton v. Provinog or Beneat Cal. 301 
Berar Land Revenue Code, 1928, s,129(3)— 

Dispute as to right of way -— Enquiry. and order 

passed by Tahsildar—Appeal heard by Sub-Divi- 

stonal Officer exercising powers under a. 32—Sub- 
sequent civil suit—Starting point of limitation. 

A dispute regarding aright of way which pro- 
vided: access: to certain survey number was enquired 
into by the Tahsildar who was empowered'to do'so 
by Govt. Notification at the instance of the defend- 
ant and the Tahsildar passed his order on January I0, 
1934, in defendant's favour. The plaintiffs thereon 
preferred an appeal to the Deputy Commissioner 
which was heard by the Sub-Divisional Officer, wHo 
decided it on- March 14, 1934. An appeal: to: the 
Commissioner was decided on June 13, 1934, and ja 
revision application made to the Local Govt. -was 
decided on December’ 12,1934. The decision having 
been given against the plaintiffs they filed a suit 
on March 11, 1935, in terms of s. 129 (3) of the 
Berar Land Revenue Code, 1928:: 

Held, that although the Tahsildar exercised the 
powers under the Berar Land Revenue Code under 
s. 129 his decisions did not ‘have the force of the 
decisions of the Deputy Commissioner, The order 
passed by the Sub-Divisional Officer exercising 
powers under s, 32 became that of the Deputy 
Commissioner and the period on one year was to be 
computed from the date of the order passed by'the 
Sub-Divisional Officer. ‘The suit was, therefore,. in 
time. SamBsoo vy, PARASHRAM Nag. 404 


Bihar and Orissa- Local Self-Government Act 
dH of 1885), s. 118-C (3) (d)—Joint family carry- 
ing on business in five different buildings. within 
union—Taz, ‘tn respect of each building,. tf canbe 
levied. 

Where the assesses is-a joint family and this family 
carries on business in five different buildings 
within the boundaries of: the Union, the Committee 
is not entitled to levy tax in respect of each build- 
ing owned or occupied by it within ‘the Union. 
Acceptance of the- contention that it is so entitled 
will be to ignore altogether the provisions. oficl. (d) 
of sub-g, 3 of s. 118-0, Bihar and Orissa Local Self- 
Govt. Act. The assessment in such a case'should not 
exceed Re. 5, the joint family being’ a person 
within the meaning of el. (d) of sub-gs. 3. 

In sucha case the assessee is entitled to the 
refund of the whole of the excess tax paidto the 
Union. MEÑBERS OF THE UNION COMMITTEE, DALSINGE- 
BARAI V. SANAY SAH ; Pat. 300 


Blharand Orissa Municipal Act (VII of 1922), 
$8, 82,180—Commissioner imposing tax upon 
platforms on Municipal drains —- No consent of 
Locat Government—Taz, tf illegal and-ultra vires; 
It ig impossible to exempt from the provisions:of 

s. 82, Bihar and Orissa Muni. Act, license fees to-.be 

imposed under s. 180 of the Act, and where the Com- 

missioners purport to fix a scale of fees imposing tax 

upon platforms over Municipal draine under s. 180, 

the imposition without the consent of the Local. Govt, 

under sub-s.-(2) ots. 82 is illegal and ultra vires the 

Commissioners. COMMISSIONER OF THE ARRAH MUNI- 

OIPALITY V. INDER OHAND _ a _ Pat. 701 

—— $. 180. ‘Sez Bihar and Orissa Municipal 
Act, 1922, s. 82. | 701 

Bihar Money-lenders Act (Ill of 1938), s. 7. 
Sere Bihar Money-lenders Act,.1938, 8, 11. 132 
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——- $. 7 — Rule of Damdupat under s. 7, if 
applies to period subsequent to tnstitution.of suit. 
The rute of Damduput introduced by s, 7 of the 
Bihar Money-lenders Act in respect to a.claim for 
interest for the period preceding the institution. of 
the suit does not: apply also -to the period sub- 
sequent tothe institution of the suit. Ram Sarup Sau 
v. MUENTBINGH Pat. 132 
-——— 8, 8. See Bihar Money-lenders Act, 1938, 

s. 11 : 132 


—.-- $, 8-—Discretion under s.8 not exercised by 
lower Appellate Court —High Court if should exer- 
cise it. 

Where the lower Appellate Court has failed to 
exercise its statutory discretion under s.8, in the 
matter, it is open to the’ High Court, to pass an 
order in respect to interest subsequent.‘to, the date 
of the institution of. the suit. Kam Saropr Sau v. 
Moxur SINGE Pat. 132. 


—-—— 8, 11—Certificate to question validity of 8.11 
granted—New Act of 1989 coming into force — 
Question becoming not existant—Federal Court, if 
can still entertain appeal, 

When jurisdiction to hear an appeal is once vested 
in the Federal Court by the grant of a certificate, it 
cannot be divested by any subsequent event. A certi- 
ficate is the key which unlocks the door into Federal 
Oourt, and a litigant who has once passed through 
that door cannot afterwards be ejected by the 
happening.of events cutside and beyond hiscontrol. 
It is quite immaterial that the relief which the ap- 
pellanta claim arises from an. Act which was not law 
when, the certificate was granted. Section 205 (2) is 
plain ; and once a certificate has been granted, an 
appellant can appeal on any ground whatsoever, if 
the Court thinks fit to givehim leave to doso. 
Where a certificate was granted on the question of 
validity of s. 11 of Bihar Money-lenders Act, 1938, but 
in the meanwhile the new Act of 1939 came into 
force, and the question ceased to exist, the certificate 
does not become “infructuous” and the jurisdiction 
to hear appeal isnot taken away from the Federal 
Court. 

Parliament never contemplated a vontingency of the 
kind; bat that is no reason why the Federal Court 
should not give effect to the plain language of the 
Act, Nor could it lightly adopt a construction which 





would have this result, that an appeal properly begun ’ 


and continued in Federal Court was suddenly, by the 
action of a Provincial Legislature, taken out of its 
jurisdiction and transferred to the jurisdiction of the 
Judicial Committee. SUBHANAND CHOWDBARY v. 
APURBA KRISHNA Mirra FC436 


=—- $8, 11, 8, 7—Duiy of Court under s; 11—~ 
Parties not appealing, with respect.to amount 
decreed by trial, Court as principal and interest 
—Power of Appellate Court to reduce amount. 
Section 11, Bihar Money-lenders Act enjoins a 
duty on the Court, in the class. of cases to which it 
refers to restrict the amount. of interest awarded. 
to & sum not in excess.of. the principal. advanced;, 
The only conditions necessary to attract the opera- 
tion of that section to an Appellate Court are that 
there shall be a euit by. a money-lender, that the 
suit shall be in respect of a loan and that the 
appeal shall arise out of such a suit.. When these. 
conditions are subisued Lhe duty of an. Appellate: 
Court is plain that it must give effect to the sec- 
tion. Hence in an appeal even if the parties con- 
cerned have not raised, a point with respect to tha. 
amount decreed by the first Court as principal and 
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interest it is open tothe Appellate Court to reduce 

that amount.. Ram Sarup Sag v. MUKHI SINGE 

IA Pat. 132 

$. 12—Discretion under—High Court not 
asked to use—Federal Court, if can be requested. 

Federal Court would reject a request to exer- 
cise forthe first time a discretion which the High 
Oourt could have been, but was not asked to exer- 
cise -under s. 12 of the Bihar Money-lenders Act, 
(1938), .a section which, the High Gourt has not at 
any time held to be void, as it has held other sec- 
tions of the same Act to be. Prerawr Cranp LALL 
CHAUDHARY v.Sukaras Rat FCG 453 
— $,12--High Court: using discretion—Inter- 

ference-by Federal Court. 

The word “may” in the opening portion of s. 12 of 
Bihar Act VII of 1939 has not the meaning of the 
word “shall.” Obviously by the use of the word “may” 
it is intended that the Oourt should consider the cir- 
cumstances of each case and then decides whether 
it should or sheuld not exercise all or any of the 
three powers mentioned in the section. The use of 
the..word “may” indicates that the Court is not 
bound +o exercige. at least one of the powers, and 
may well not exercise any of the powers at all 
The: language as it stands can mean only this 
that the Court has the discretion to exerciss all 
or any or none of the specified powers, 

When the question is one of a discretion of 
the High Count under old s. 12, of the Bihar 
Money-lenders Act, the Federal Court cannot in 
appeal interfere with the way in which the discre. 
tion is exerciadd or. not-exercised, unless it appears 
that_the High Oourt did not apply its mind at all 
to the question, or acted capriciously or in dis- 
regard of any legal principle, or was influenced by 
some extraneous. considerations wrong in law. If 
there can. be no legal objection to the way in 
which discretion has or has not been exercised by 
the High Court, then the Federal Court would not 
in-appeal substitute its own discretion for that of 
the High Court.. JAIGOBIND Sine@s v, Laosmr NARAIN 
Ram . FC 796 
Bihar Money-lenders (Regulation of Trans- 

actions) Act (Vil of 1939), S$. 7—Certificate 

under old. Act—New Act coming into force— 

Appeal if can be entertained by Federal Court, 

Once the.door of the Federal Court is opened to the 
appellant, it cannot be shut against him on the 
double ground that he. can no longer rely on the 
certificate because the. old Bihar Money-lenders law 
under which the certificate was granted to question 
the validity of a section of the old Act has been 
replaced by a new one, and hecannot rely on the 
new law:;because to avail himself. of the new law he 
must get the certificate vacated and then goto the 
Privy Oouncil.. If Federal Court is nòt prepared to 
consider the old section, because it has been notonly 
repealed but replaced, by a new section then it must 
consider and apply the latter, unless it can dis- 
pose of the appeal on some other shorter ground, As 
g special case, the Federal Oourt has also power to 
grant leave for taking such a ground under a, 205 2} 
of the Govt. of India Act,and can also take account 
of the new Act suo moto. The Federal OUourt can 
take cognisance of the new Act, with a view to do 
justice between the parties, as the new Act has been 
made retrospective, SURENDDA PRASAD NARAIN SINGH 
v, GAJADHAR PRASAD Sanu Trust ESTATS FC 612 
—— §, T-—"' Document" in expression ‘ based on 

document ` can be used iniwo ways, 

Section 7 of the Act deals with two kinds of 
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loan, a loan advanced and a loan based on a 
document. Under the second heading it takes into 
consideration two kinds of documents on which loan. 
may be based, one kind may evidence the loan 
and the other which may not evidence the loan, 
but may be utilized to find ouf the amount men- 
tioned in it, The document in the expression 
“ based on a document” can be used in twodiffer- 
ent' ways, in one case evidencing a loan and in 
another case simply mentioning a loan. Thesection 
cannot be interpreted to contemplate, that the same 
document may relate to two different amounts. 
SINGHESHWAR SINGH v. Mgpni Prasan Sınan Pat. 339 
== S. 7 — Entries in account books showing what 

items represent principal and -what interest—~ 

“Amount of the loan,’ how arrived, 

The account books must be taken as a whole and 
where the- ‘entires therein clearly show what 
items represent principal and what items 
interest, the Court must arrive at the “amount of tbe 
Ioan” within the meaning of s.7 of the Bihar Money- 
lenders - Act, 1939, by excluding the items that 
represent only interest. The scheme of the Bihar 
Act emphasises the distinction 
between liability in respect of the 
liability in respect of the interest and whether a 
party relies on the words “mentioned in” or on the 
words “evidence by” at the end ofs.7 ofthe Act of 
1939, the “amount of loan’ must be determined with 
reference to the whole document and not by confinding 
attention toa particular entry. SURENDRA PRASAD 
SINGH v. GasaADHARB Prasad Sanu Trust Estate : 

: FC 612 
~ 8, 7—HEzpreasion “ evidenced by such docu- 

ment ", meaning of. . : 

The meaning of the clause ‘evidenced by such 
document ` in s, 7, Bihar Money-lenders (Regulation 
of Transactions) Act, is thatthe Gourt should, in 
every case, look to the document on which the 
loan is based in order to find out the loan ad- 
vanced. If the loan is based upon a single docu- 
ment, then the Court will ascertain from that docu- 
ment what isthe amount of loan mentioned in. it, 
always bearing. in mind the definition of the word 
‘oan’ which covers an engagement to fulfil a pre- 
vious obligation; ‘where the loan is evidenced by 
a series of letters or other documents like baht 
khatas or based on as evidenced by the handnote 
which for some purposes may be inadmissible in 
evidence, nevertheless, a Court must refer to them 
for the purpose of s. 7 to find out what the loan was 
in order to apply the rule of Damdupat adopted by 
Legislature withthe limitations provided by the 
Act, SINGsEsAWwAR SINGH v. MEDNI PRASAD SINGH 

, Pat. 339 
: S, 7—Inierest pondente lite—Civil Procedure 

Code (Act V of 1908), O. XXXIV, r. 11. 

Rule 11 of O, XXXIV, OQOivil P. 0O., which re- 
moves any conflict that there might have been be- 
tween s. 34 and O, XXXIV, rr. 2 and 4, gives a 
certain amount of discretion to the Oourt, so far 
as interest pendente lite and subsequent interest are 
concerned, It is no longer absolutely obligatory on 
the Courts to decree interest at the contractual 
rate up to the date of redemption in all circum- 
stances, if there be no question of the rate being 
penal, excessive or substantially unfair within the 
meaning of the Usurious Loans Act, 1918, 

It may not be quite in harmony with the new 
provisions of the Bihar Money-lenders (Regn. of 
Transactions) Act, to go back to the old practice 
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or the old standard of high rates of interest, which 
were freely allowed. It may even be contrary to 
the spirit of the Bihar Act now to allow compound 
interest at a high contractual rate not only during 
the pendency of the suit but even up to six months 
after the preliminary decree to be passed here- 
after. Of course, whether the Court would or would 
not give relief in respect of interest in excess of 
nine per centum simple per annum, and if so to 
what extent, will depend on the special circum- 
stances of each case. The opinion of the High 
Oourt on such a matter must carry weight, where, 
being conscious of its discretionary power under 
s. 8, it has considered the case not to bea fit one 
for the exercise of such power. 

(The pendente lite interest was reduced to 12 per 
cent, per annum single). JAL GOBIND Sines v. LAGSMI 
Naparn Ram F C736 
~ 8, 7—Scope—Loan advanced on mortgage— 

Creditor suing one of executants for separate share 

having already realized balance from others - 

Mazimum amount of interest that can be decreed. 

Reading s. 7 of the Bihar Money-lenders (Regu, of 
Transactions) Act as a whole, it is quite obvious 
that it deals with a suitbrought by a money-lender 
(against the defendant who is sued) in respect of a 
loan advanced (tothe defendant sued against) in 
which a decree has to be passed (against the de- 
fendant who is sued) the amount of interest allow- 
ed prior to the suit not exceeding the amount of 
the loan advanced (to the defendant sued against) 
or if the loan (due from the defendant aued against) 
is based on a document, the amount of the’ loan (dus 
from the defendant sued against) mentioned in or 
evidenced by such a document. It could not have 





been the intention of the Legislature that if there | 


gre several executants who have borrowed various 


sums and the creditor sues one of them ` for: his’ 
already realized the’ 


separate share only, having 
balance from the others, then’ the’ maximum pre- 
scribed forthe amount of interest to be decreed 
against him is not to exceed the aggregate of the 
various sums borrowed by him as wellas all the 
other pro forma defendants who are not, really 
being sued, The only reasonable interpretation to 
put onthe section isto read it as referring to the 
claim brought against the particular defendant who 


is sued, and the amount which is due from him 


alone andis the subject-matter of the claim. lt 
will be in accord with the intention of the Provin- 
cial Legislature as disclosed by the various provi- 
sions in the Act for the 


defendants in respect of the interest which they 
would otherwise be liable to pay. . 

Where the total amount of loan is Rs. 75,900 but 
the liability of the defendant is only to the extent 
of one-sixth of thie liability 2,-¢., Rs, 12,500, 
interest that would be allowed to the plaintiff 
against the defendant would not exceed Rs. 12,500. 
BIRENDRA PRASAD SAKUL Vv, SURENDRA PRASAD BAKUL 

. FC 622 
S. 7—Scope and interpretation of $. 7. 

Meaning, scope and interpretation of s. 7 of the 
new Bihar Money-Ienders Act, 1939, considered. 
SURENDRA PRASAD NARAIN Sings Vv. QGAJADSAR FRASAD 
Sanu Trust ESTATE F C 612 
————~ 8. 7—Scope of —Interest to which mortyagee 

would be entitied under Civil Procedure Cade (Act 

V of 1908),0. XXXIV, 7.11, tf can be reduced. 

Section 7 of 


reduction of interest to . 
interpret the section so as to` give relief to the ~ 


the: 


the Bihar Act of 1939-is expressly -- 


i 
i 


? 


+ 


+ 
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limited to interest claimable upto the date of the 
institution of the suit. The Act has maintainad a 
distinction between loans advanced beforethe Act and 
logns advanced subsequently. The contract for the 
payment of interest not having been declared 
illegal, but only unenforceable beyond a certain point, 
thecreditor retains his contractual rights except to 
the extent to which the statute has expressly limited 
them. In these circumstances, it may perhaps be open 
to doubt whether the policy of the Bihar legislation 
can proparly be taken into account by a Court which 
is considering whether there are any grounds for 
reducing the rate of interest to which a mortgagee 
would ordinarily be entitled under the provisions of 
O. XXXIV,r. 11 of the Code, since this would in 
effect be to extend the Act to a period with which the 
Legislature has not chosen to deal; but it may be 
that the wide powers of re-opening transactions 
originating before or after the commencement of the 
Act given to the Court by 8.8 of the Bihar Act of 
1939 were ragarded by the Legislature as conferring 
a much wider discretion than that given by 
O. XXXIV, r. ll or by the Usurious Loans Act, 
J918. Supaananp CHOWDHARY v, APURBA KRISHNA 
MITRA F C436 
Bihar Tenancy Act (VIII of 1885), as amended 
in 1938 —S. 26-B, Proviso—Transfer of non- 
transferable holding before 1923—Transferee ever 
since in possession—Sale in execution of decree 
for rent against recorded tenant—Interest of 
transferee, if affected. 

Where a transfer of a non-transferable holding 
was'made in 1912 and since then the transferee has 
been in possession, it must be assumed by reason of 
the’ proviso"to s. 26-6 ofthe Bihar Tenancy (Amend-~ 
ment) Act,-1938, that the transfer was made with 
the landlord's consent. In such acase the trans- 
feree cannot be ejected. Ths interest of such a 
transferee is not affected by the sale in execution of 
a decree for rent against the recorded tenant only 
OHANDEIKA Prasad Singa v. Ram Lat Sanu Pat, 629 
Bihar Tenancy Act (Vill Of 1934), s. 20-0, Sch. 

HI, Art. 3—Applicability of 8. 26-0 ~—Distinction 

when landlord is plaintif and when he is defen- 

dant-—-Landlord’s fees, if can be deposited after 
appeliate decree but before it becumes conclusive. 

In the applicability of s. 26-O, Bihar Ten. Act, a 
distinction cannot be drawn between pending suits 
in which the landlord is a plaintiff and pending 
suits in which the landlord is a defendant. 
The title of the transferee would not become ex- 
tinct by the passing-ofa decree against him unless 
and until such decree has become final as it might 
by the lapse of the period of limitation for an appeal 
and the omission of the defendant to file an appeal 
against the decree. The landlord's transfer fee under 
s, 26-O can, therefore, be deposited after the trial 
Court as well as the Appalate Court has decreed the 
landlord's suit but before such decree becomes con- 
clusivé, JAGA SINGH v, Baspzo SINGH Pat. 518 

—-as amended by Act (XI of 19388), s. 
` 48-A — Section if retrospective—Applicability to 
pending actrona. f À ' 

Section 48-A, Bihar Ten. Act, which was incorporat- 
ed by Amending Act XIof 1933, by use of the words 
“ghall be deemed to have acquired” is expressly 
made retrospective, andthe . section is applicable to 
pending actions. -The suit shall be deemed to be still 
pending in appeal, even if-a decree for ejectment 
had already been passed by the lower Courts and it 
was duly executed and possession taken before the 
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new s.48-A came intoforce. AGIN SinGa v., Baupdgo 





SINGH - Pat.580 
Sch, IH, Art. 3~Applicability —- Simple 
money decree against original tenant—Landiord 


getting dakhal dehani—Sutt by transferee for 

possession—Limitation applicable—Landlord, +f 

should take possession as landlord as such. 

Where the decree obtained is only a money decree 
and in execution ofthe decree against the original 
tenant the landlord obtains dakhal dehani from the - 
Court, the landlord, is auction-purchaser only of 
the right, title and interest of the original tenant 
whatever that might be and not of the holding or of 
the tenancy right of the transferee from the original 
tenant. Therefore, in dispossessing the transferee 
the dispossession is not really inthe capacity of 
auction-purchaser of his interest, but merely upon 
the excuse of being an auction-purchaser, This is 
clearly a case where the special limitation under 
Art, 3, Sch. ITI, Bihar Ten. Act is applicable to a 
suit by the transferee for possession. : `~. 

Obiter.—The special two years’ limitation as pro- 
vided by Art. 3,Sch, II, Bibar Tenancy Act, applies 
even where ‘the landlord takes possession as suction- 
purchaser. That Article does not provide, even by 
implication, that dispossession must be by the 
Jandlord. Dgoratr KUER v. Dasaratu DUBEY Pat. 539 


- Art. 3~-Applicability of Art. 3— 
" Decree for rent arrears—Holding put to sale— 
Landlord himself purchasing—Tenant dispossessed 

—Article, if applies. 

- Where a landlord in execution of a decree for 
arrears of rent puts the holding to sale, purchases 
it himself and obtains delivery of possession as 
tenant 
is nota dispossession by the landlord within the 
meaning of Art. 3, Sch. III ofthe tihar Ten. Act 
so as to make that article applicable. A. suit to 
recover possession is governed by the ordinary law 
of limitation. Jaga Sinem v. Baspgo Sinca Pat. §18 
—— m Art, 6—"Decree under this Act” — 

Suit, +f should be framed in accordance with pro- 

visions of Act. 

A suit need not at its institutione be framed in 
accordance with the provisions of the Bihar Ten, 
Act, so that it could result in a decree under that 
Act. JANKI Rat v. Ram Ran BIJAYA PRASAD  SINGE 

' Pat, 49 
> —— Art. 6—Erecution held governed by 
. Art, 6. 

Sixteen annas proprietor instituteda suit for 
sixteen annas rentsof two tenures recorded under 
different kKhewats held by different persons. The 
suit was decreed separately in respect of each of the 
khewats and separate decree for less than Rs. 500 
was passed in respect of each khewat : 

Held, that the decree-holder held two separate 
decrees each of them for amounts less than Ks. 500 
and therefore execution in reapect of either of them 
was governed by Art. 6, Sch. ILI, Bibar Ten. Act. 
JANKI Kar v, Ram Ran Brsaya Prasan Sinau Pat. 49 


Bombay City Municipal Act(itl of 1888),s.154 
(2)—Value of machinery, whether to be deducted. 
Sub-section (2) of s. 154, Oity of Bom. Municipal 

Act, does not require that the value of machinery 

should be deducted from the rateable value of the 

buildings. What the sub-section says ie that the 
value of the machinery “shall not be included in the 
rateable value of such building or land.’ MULJEE 
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Bombay District Municipal Act (Hl of 1901), 
ss. 3 (13), 50 (2), 90 (5)—Municipality declaring 
private street as public one—Soil of such street, if 
belongs to Municipality ~ Whether can, be 
claimed by person. 

From the definition of “public street” ins. 3 (13), 
Bom. District Municipal Act, it does not follow that 
the soil of every public street must necessarily be of 
the ownership of the Municipality. Section 50, 
sub-s (2) (f), says that all public streets, and the 
pavements, stones and other materials thereof and 
also all trees, erections, materials, implements and 
things provided for such streets shall be vested in and 
belong to the Municipality, and shall be held and 
applied by them as trustees. Unless it is definitely 
proved that the soil of any public street belongs to 
the Municipality, it cannot be presumed to beofthe 
ownership of the Municipality merely on the ground 
that it is used as‘a public street. In fact s. 90, 
sub-s, (5), contemplates a private street being declar- 
ed bythe Municipality as a public street, but thereby 
the soil of such street does not come to be of the 
ownership of the Municipality. The only effect of 
such a declaration is that the street is allowed to 
be used by the public,and the public canclaim a 
right of way over it as contemplated by s. 3, sub-s. (13) 
(a) of the Act. Therefore the decision of the City 
Survey Enquiry Officer that certain land was a public 
street does, not declarethat the Municipality was the 
owner of the soil of the street. On failure ofa person 
to file.a suit within one year after the decision of the 
Oity Survey Enquiry Officer, he is debarred from 
challenging the Municipality's claim that the land is 
a public street ; but he is not debarred from. claiming 
‘that even though it is a public street, the soil of the 
street belongs to him. Csuoratan PANAOHAND »% 
Borovas.MUNIOIPALITY or Naprap Bom. 166 
Bombay General .Clauses Act (1 of 1904), 5.17. 
5 = Bombay Prevention of Gambling Act, nee 
> 8. ô... ; eee 
Bombay.Municlpal Boroughs .Act (XVIII of 
. 1925), 88. 80, 81—Individual notice under a. 81 

proved—Presumptton that.. notice under s. 80:was 

properly given.. 

If it is proved, that individual notice was given 
under s. 8], Bom. Municipal Boroughs Act . the 
presumption as to official or legal acts under s, 114, 
Evi. Act, should be raised and it should be pre- 
sumed that public notice was properly given of the 
assessment. list, under s..80, and that all formali- 


ties required forthe proper assessment of the tax 
were followed. by the Municipality, Jamnapas 
T'HAROOMAL V, EMPEROR Sind 127 


Bombay Prevention of Gambling Act (IV of 
1887}, 88. 3,. 5, 7—Person. caught actually 
taking bets over telephone—Contiction under s. 5, 
Section .3, Bom. Prevention of Gambling Act 

makes “ gaming’ within the meaning of the Act 

the collection or soliciting of bets, and itmakes no 
difference if these bets are brought by a messenger 
or person or sent by telephone or sent and received 
by telephone. It is gaming within the definition of 

s. 3,and in s. 7 the word “persons,” includes “person” 

the plural includes the singular, Therefore, a person 

cought actually in the act oftaking bets over the 
telephone can be ‘rightly convicted of gaming, under 

S. 5. BHAGWANDAS GHANSHAMDAS V. EMPEEOR Sind 78 

- $8. 4, 5—Conviction of accused under ss. 4 
and 5 on same facts and acts~There should be 
only one puntahment, 

Where the prosecution have relied upon thesame 
facts and upon the same acts of the accused to 
prove that the offences under ss, 4 and 5 were 
committed, the accused may ` be convicted under 


i 
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both sections but there should be one punishment for 
both. BHAGWANDAS GHANSHAMDAS v. EMPEROR Sind 78 
— $. 6— Powers arising under 3s. 6 are outside 

Bombay District Police Act (IV of 1890)— Powers 

under, if can be conferred on Additional Superin- 

tendent of Police by Provincial Government —Issue 
of warrant by such oficer—Legality—S. 17, Bombay 

Generai Clauses Act (I of 1904), if applies to such 

case, 

Section 6, Bom. District Police Act, does not 
confer on the Proy, Govt. the right to confer on 
the Additional Superintendent of Police powers 
arising outside the Bom, District Police Act, and 
the powers arising unders. 6, Bom. Prev. of Gam. 
Act are outside the Bom. District Police Act. The 
words “ specially empowered by Govt. in this be- 
half.” in s. 6, Bom. Prev. of Gam. Act only cover 
the Assistant or Deputy Superintendent of Police. 
So that a Magistrate of the First Class or a District 
Superintendent of Police can exercise the power 
without any special authority from Govt. ; but there 
is nothing said about an Additional Superintendent 
of Police. Although the Additional District Superin- 
tendent of Police is ‘carrying out all the powera 
under the Bom. District Police Act, of,a District 
Superintendent of Police, he is not infact a District 
Superintendent of Police, and he cannot be given 
power to issue & warrant onder s. 6. Section. 17, 
Bom, General Clauses Act, 1904, does not apply. to 
this case at all 

Hence the Additional Superintendent of Police, 
Panch Mahals District, has no power to authorize the 
issue of a search warrant under s. 6, and where the 
conviction turns upon the presumption arising under 
s. 7 on a search under s. 6, the conviction must be 
set aside, as the presumption does not arise, ASGAR- 
ALLI MAHAMMEDALLI HERALWALA V. EMPEROR Bom. 459 
—--——- $8. 6, 8—Money found in coat pocket . of 

accused convicted of gaming —Seizure of, under a, 6, 

It was not, the intention of the Legislature that 
moneys should be forfeited whem there is no reason 
to believe that these moneys were connected with 
the gaming. The power of forfeiture exercisable 
by the Magistrate under s, 8 is discretionary. Where 
the money seized was found in the cost pocket of 
the accused, it cannot ‘be said, in the absence of 
any satisfactory explanation by him that this money 
was not rightly seized under s.8and was not connected 
with the gaming of which he has been convict- 
ed. BHAGWANDAS GuaNnsHaMpDAs V. EMPEROR Sind 78 
. ——--—— §.7, SEE Bombay Prevention of Gambling 

Act, 1887, 3, 3 
Bond—Instalment bond— Waiver—Default clause-— 

Acceptance of overdue instalments amounts to 

waiver, 

In the case of an instalment bond with a default 
clause that on default of any one of the instalments 
the creditor would have aright to sue for the whole 
amount, mere acceptance by the creditor of payment 
of overdue instalment amounts to waiver of. his right 
to recover the whole amount and .in sucha case the 
time does not beginto run from the date on which 
the instalment was due. MADAN MOHANLAL V. Zanir- 
UDDIN i Bhop. 809 

Instalment, bond with default clause— 

Instalments not , paid and some becoming time- 

barred—Teme, if begins to run against whole 

amount from date of first default-—Creditor, whe- 
ther can sue for remaining portion of debt treating 

relinquishment as act of waiver within Art. 75, 

Limitation Act (Bhopal) (IX of 1908)—Held on 

facts that suit was time-barred. f 
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Tf instalment bond for the payment of debt con- 
_ tains @ provision that in the event of failure of 
any instalment the creditor shall have a right to 
recover the whole amount thereunder and the debtor 
fails to pay -several instalments, time will run from 
the failure of the instalments against the whole 
amount and the creditor is not entitled to forego 
such instalments as have become time-barred, and 
sue for remaining portion of his debt treating his 
relinquishment as an act of waiver within the 
meaning of Art, 75 ofthe Lim. Act 
If a creditor keeps quiet and does not prefer an 
suit to enforce his right of realizing the whole 
se E an Deta iment bond with a default 
ciauss, time begins to run agai i 
z frst default against him from the date 
An mpa ment bond contained a default clause 
Zlving the creditor a right to realize the whole 
amount due in the event of failure of any instal- 
ment. No instalment had been paid and eleven 
instalments had become time-barred since the dates 
of their felling due, and a suit was brought to 
recover the remaining seven instalments under the 


ond : 

Held, that the suit was time-barred. KANAYYALAL 
V. ZALIM SINGH Bhop. 221 F B 
Burma Municipal Act (Ill of 1898), 8. 43—Muni- 

cipal councillor, position of-—Liability for misap- 

plication by his own aets or by his agents. 

The -position of councillors with regard to the 
Municipal fund is in law that of trustees. As 
trustees they would be bound to exercise over trust 
properties the.same degree of caution and care as a 
man.of ordinary prudence would exercise in the 
cás of his own property. They would be liable 
for any loss of the trust. fund which was facilitated 
by the‘ gross neglect oftheir duties as trustees by 
their. own acts or by the acts of their agents. 

Held, on facts that the President of the Munici- 
pal Committee was guilty of acts of malfeasance, on 
account of loss caused by -the embezzlement of- the 
taxicollector whom he -had appointed without tak- 
Ing :security, though he had no power to. do so and 
consequently -he ‘was liable ‘to make good the loss 
under s,43, Burma Municipal Act. U Win Tsv.v. 
SEORETARY oF State Rang.'212 
Burma Prevention of Crime (Young Offenders) 

Act (lil of 1930), s, 25—Order under —~Nature of, 

‘Per Ba U, J,—(In order of reference) the order passed 
under s. 25, Prevention of Crime (Young Offenders) 
Act, has not the same legal effect as an order pass- 
ed under s. 962, Criminal P. O., as it affects the 
offender directly in his person and deprives him 
of his” liberty unlike an order under s. 562, Criminal 
P. O. It is, therfore, a punishment within the 
meaning of e. 3, Whipping Act,and s. 53, I. P. O. 
Tas Kine v. Kyaw Arg Rang. 405 
C. P. Land Revenue Act (Il of 1917), s. 109— 

Succession to tenure of protected thekedar, how 

spov ned Hinde holder—Idea of notional joint- 

e88. 

Succession to the tenure of protected thekedar ia 
governed under s. 109, O. P. Land Revenue Act by 
the personal law of the deceased thekedar. The law 
which isto be applied is the ordinary law of Hindu 
succession and modifed in minor details by s. 109, 
and irrespective, of ‘any idea of notional jointness 
which might arise from the principle that the 
tenure is impartible. i 

Hence where a person who after-expressly denying 
the status of jointnees with his deceased brother who 
was the last holder cf'the tenure, subsequently pits 
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forward a claim as reversioner onthe death of the 
widow of his deceased brother and not asa survivor, 
he is not entitled tosucceed tothe exclusion of tho 
daughter of the last holder. In such a case no 
question of notional jointness arises. Naruagr v. 
MAHARANI Nag. 750 
C. P. Municipalities Act (Il of 1922), 8. 45 ()— 

Interested in contract with Muntcipality—Night 

soil auctioned—Deposit of full price, condition of 

sale—Highest bid accepted—Part of purchase prece 
deposited — Auction-purchaser selling manure to 
another who paying full price, removing it-~Sub- 

_sequent purchaser cousin of member—Night sos] 

thrown on member's field—-Another member helping 

in removal—Membersa if “interested in contract 
with Committee. ` 

‘There was an auction sale of night soil manure 
belonging to a Municipality and one M purchased it 
for-Rs. 625. Under the condition attached to tha 
sale, he had to pay the full price immediately and 
until payment he wasnot entitled to remove the 
material, He paid Rs, 300. He borrowed Rs, 325 
from one N who deposited that amount with the 
Municipal Committee. ‘Being unable to pay off the 
loan, he sold the manure to N for Rs. 625 on re- 
ceipt of Rs. 300 in cash and in adjustment of the 
losn of Rs. 325. N was the natural brother of H 
one of the accused. N got permission from the 
Committee to remove the manure. Thereon the ac- 
cused got it removed through the Municipal 
sweepers to H's field. The other accused @'who was 
also a member of the Committee, helped the accused 
H by giving Municipal sweepers, inthe removal 
of the manure: 

Held, thatthe contract could not be discharged 
until the conditions were fulfilled, ¢. e., by payment of 
the full price. The transaction could ba characterised 
as & “ contract’ even after the property in the 
manure had passed to M, the highest bidder, and 
by the purchase of the manure from M after he 
became owner of it, H could be regarded as having 
become interested in a contract with the Municipal 
Oommittee, 

Held, also that G who simply assisted in the re- 
moval of the stuff could be regarded asa person 
interested in the contract with the "Municipal Oom- 
mittee, The word ‘interested’, in s. 45 (1), O, P., Munie 
cipal Act, is to be interpreted in its ordinary wide 
sense and not confined to interest in money and in- 
eludes jobbery. HazarimaLv EMPEROR Nag. 161 
C. P. Tenancy Act IX of 1898), s 89—Surrender 

—Surrender by person of his tenant-right though not 

in possesston of holding—Validity. 

The surrender of a holding properly understood 
signifies the relinquishment of the tenant-right in 
favour of the landlord as affecting the parcel of 
land which isthe subject-matter of the contract of 
tenancy. Surrender signifies the merger of the 
tenant-right in the proprietary right so as to 
convert the tenancy holding into the landlord's 
khudkasht. The tenant-right which means the right 
to cultivate the land is distinct from actual ` cultiva- 
tion just as title “is from ‘possession. Delivery of 
possession is not a necessary ingredient of a 
validity of a transfer of title or any kind of right 
recognised by law A fortiori, a relinquishment of 
@ right to be valid need not be accompanied by 
delivery of possession. There is nothing in law to 
preclude the tenant from relinquishing his tenant- 
right because he ie out of possession, So long as 
he has the tenant-right, the holding is hie and the 
relinquishment of the tenant-right must mean 
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relinquishment of the holding. The land may be 
in possession of a trespasser but the “holding” 
remains with the rightful tenant. Datru Rawat 
Mati v WAMAN DAMODHAR Nag. 247 
C.P. Tenancy Act (I of 1920), 8, 9—Sale of oceu- 

pancy holding in execution of rent decree—If 

_free- from encumbrance. 

. An absolute occupancy field sold in execution of 
a rent decree unders 9, O. P. Ten. Act is not sold 
free from encumbrances. What is sold in execu- 
tion of the rent decree is the interest of the judg- 
ment-debtor and where he has mortgaged the holding 
he holds it subject to the mortgage which he 
has created. The ordinary principle is that a pur- 
chaser cannot get a better title than that possessed 
by his vendor. BuixounaL v. BeEAIYALAL Nag. 785 
Calcutta High Court (Original Side) Rules, 

Chap. XXVi—Registrar in making report regard- 
~ ang payment of alimony making suggestion as to 

amount of maintenance payable for children—No 

reference to him on this point—Such part cannot be 
conjirmed. 

Where the Registrar has,in making his report regard- 
ing the payment of alimony pendente lite, made 
certain suggestions regarding the amount of main- 
tenance which should be paid for the children, the 
latter part of his report cannot be confirmed when 
there was no reference to him upon that point. A. W. 
Lozo v. J. A. Logo Cal. 252 
Calcutta Improvement Act (V of 1911), s. 24— 

Any portion of land intended to be acquired in 

pursuance of contract under s. 24, tf can be abandon- 

ed by Board of Trustees, 

' Even apart from s. 78, Land Acquisition Act, 
there is nothing in the Land Acquisition Act or 
the Cal, Improvement Act which prevents the 
acquiring authority from abandoning a portion of 
the land in. respect of which proceedings under the 
Act have- been taken. Unders. 2i, Cal Improve- 
ment Act, very comprehensive powers are given to 
the Board of Trustees and they can enter into and 
perform any contract which they might consider 
necessary for carrying oat the purposes of the 
agreement. There is nothing in law therefore 
which prevents the Board from abandoning any 
portion of the eland intended to be acquired in 
pursuance of a contract entered into under the 
provigions of s. 24, Oal. Improvement Act. MA8SES4 
MISSIR v. FROVINOE or BENGAL Cal. 872 
Caicutta Municipal Act (Ill of 1923), ss. 406, 

407, 488—Ss. 106 and 407 corer case of person 

storing otl in transit as broker. 

Even if the accused was storing the oil in transit 
as a broker, that would not take him out of the 
provisions of ss 406 and 407, Sub-s (1) of these 
two ecections 1s wide enough to cover sucha case, 
RAMESWAR MARWARI v. AMAR Natu SINHA Cal. 425 

S. 488—Conviction cannot be based on 
duleged plea of guilty at previous trial. 

The Magistrate is in error in referring to an 
alleged plea of guilty at the previous trial, A 
conviction cannot be based on such an alleged plea 
of guilty. RAMESWAR MARWARI p. AMAR NATH SINHA 

Cal. 425 
Caste Disabilities Removal Act (XXI of 1850) 

—Scope—Doea not deal with succession to estate of 

convert. 

“The Caste Disabilities Removal Act is intended 
to deal with the rights to property of the person who 
is converted and not with succession to the estate of 
the convert. RANBIR Karam SINGH v. JOGINDRA 
Ç HANDRA BHATTACHARJI All.170 
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Certlorari—Writ of—Powera of High Court to issue 
—Chief Judge of Small Cause Court hearing appeal 
under s. 217, City of Bombay Municipal Act (III 
of 1888), acting without juriadiction~-His act, tf can 
be controlled by writ of certiorari. 
The High Oourt has power to issue a writ of 

certiorari in respect not only of the orders of sub- 

ordinate Courts, but also of the proceedings of any 
tribunal or officer who, though not a Oourt, is yet 
acting judicially in these proceedings. Although 
the Chief Judge of the Small Cause Court, Bombay, 
hearing an appeal under s. 217, Oity of Bom, Munici- 
pal Act, 1888, be not a Court, his decision isa judi- 
cial act, and if he acts without jurisdiction orin 
excess of his legal authority, his act can be controlled 
by the High Court by a writ of prohibition or certi- 
orari, as the case may be. It ie no doubt true that 
sub-s, (1) of s 219 of the Act provides that the 
decision of the Chief Judge upon any appeal under 

s. 217 against any such value or tax shall be final, 

But that only means that there are no further appeals 

but it does not affect the power of the High Oourt to 

issue a writ of certiorari, There are two conditions to 
be fulfilled before a writ can be issued, namely that the 
tribunal or officer whose act is complained of must be 
acting judicially, and that the act complained of 
must be without jurisdiction or in excess of the legal 
authority of that tribunal or officer. An officer or 
tribunal having jurisdiction to decide a question 
cannot be said to have acted in excess of the legal 
authority if the decision happens to be wrong. The 
mere fact that the order of the Chief Judge of the 

Small Cause Oourt, Bombay, is opposed to the 

principle of res judicata and that the provisions of 

sub-s, (2) of s. 154, City of Bom. Municipal Act, have 
been misinterpreted by him are not adequate grounds 
forthe issue of a writ of certiorari. MULJEE Sroxa 

& Oo, v. MUNICIPAL COMMISSIONER, BOMBAY Bom. 8 

Charge, Szu Transrer or Property Acr, 1882, es 


Cheating. Sre Penal Code, 18€0, s. 415 123 


Chota Nagpur Tenancy Act (VI of 1908), ss. 46, 
47—Mortgage in violation of s. 48—Validity. 
Where a mortgage has been entered into in viola- 

tion of s. 46, Chota Nag. Ten. Act it cannot under 

that section or s. 47 form the basis of a valid 
decree for sale and the fact that the land asub- - 
sequent to the mortgage ceases to be raiyati will 
not validate a transaction regarding the land which 
was previously invalid. Maxsupan Lan BARU v. 
Nrrangan Nate Das Pat. 266 


Civil Procedure Code (Bhopal) (Act V of 1908), 
ss. 2(8>, 58—Ex parte decree of foreign Court 
awarding costs to defendant-—-Sutt by defendant in 
Court in Bhopal State to recover costs based on 
judgment of foreign Court—Maintainability of. 
The definition of ‘judgment’ in a 2 (8), Oivil P, 

O., (Bhopal) covers both an order and a decree, 

and equally holds good whether the decree js pass- 

ed ex parte oron merits. 

Where ina suit in a foreign Court plaintiff's 
witness who way under examination, absented him- 
self and upon an adjournment being disallowed the 
Counsel withdrew from the suit with the result that 
the plaintiff's claim was rejected and she was re- 
quired to pay the costs ofthe defendant, the ab- 
sence of the witness on the date fixed for his fur- 
ther examination and the consequent withdrawal of 
plaintifi's Counsel from prosecution amounted toa 
default in proper prosecution of the suit on the 
part of the plaintiff and the suit, must be deemed 
to have been decided by the foreign Court ex parte 
under O. XVII, r. 2, Oivil P, O., A auit based on 
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such a judgment to recover the costs from -the 
defendants is maintainable in a Court in Bhopal 
State and is not barred by s. 58, Bhopal Civil 
P. O. Hargunwar Barz. Kesri Sinus Bhop. 439 
———— §. 10. Sze Civil Procedure Code, 1908, 

s. 115 = 835 
~—— §,11—Deciston of issue between parties in 

prior execution proceedings under different and 

anterior decree~-Similar matter ai similar stage 
an subsequent suit, if can be raised. 

The decision of anissue between the same parties 
in a prior execution petition under a different and 
anterior decree, is the decision of a question arising 
in part of the proceedings in one suit and an attempt 
to raise the same matter at a similar stage of the 
proceedings in a subsequent suit will be barred by res 
judicata, OnNINNAPPAYAN v. NARAYANA PATTAR 

Mad, 852 
8. 13 (a) (b)—Mortgage suit against minor 
daughter of deceased mortgagor in Osmanabad 

Court—Daughter's husband appointed guardian 

ad litem but zot appearing—Court appointing its 

nazir as guardian ad litem and deciding case on 
merits—Decree for sale passed giving right to 
mortgagee to apply for personal decree if gale 
proceeds were insufficient—Suit by mortgagee for 
personal decree in Court in British India—De- 
fendant held, could get benefit of cl. (a) and not 

of cl. (b) of exceptions to s3. 13. 

The plaintifs filed a mortgage suit against 
the minor daughter of the deceased mortgagor in 
the Osmanabad Oourt (Nizam's State) to recover 
the amount due under the mortgage deed by the 
sale of the mortgaged property andthe balance out 
of the assets of the deceased mortgagor in the 
hands of the defendant. The defendant was then 
living with her husband inthe Sholapur District 
in British Indias. Her husband was appointed her 
guardian ad litem. The defendant’s husband, how- 
ever, did not appear to defend the suit, and the 
Osmanabad Oourt appointed its nazir as the de- 
fendant’s guardian ad litem. The nazir put ina 
written statement denying the mortgage, and after 
recording the statement of the writer of the mort- 
gage deed, the Osmanabad Court passed a mort- 
gage decree, which further provided that if the 
decretal amount was not satistied out of the sale 
proceeds of the mortgaged property the plaintiffs 
were at liberty to apply for a personal decree 
against the defendant to the extent ofthe assets of 
her father in her hands, The decree was executed 
by the Osmanabad Oourt, and as the sale proceeds 
of the mortgaged property, were not sufficient to 
discharge the decretal amount the plaintiff filed a 
suit inthe Oourt at Sholapur on the judgment of 
the Osmanabad Oourt, for personal decree against 
the defendant: 

Held, that asthe Osmanabad Court considered the 
plaintiffs’ claim on its merits, and after taking evi- 
dence, disposed of the suit on the merits the defend- 
ant could not get the.benefit of the exception con- 
tained in cl, (b) of 5.13, Civil P. C., 

Held, also that that part of the decree passed by 
the Osmanabad Court against the defendant which 
was a personal decree against her must be regard- 
ed asa nullity. . 

Held, further that the Osmanabad Oourt acted 
beyond its jurisdiction in appointing its nagir as 
the defendant's guardian when her hushand, who 
was her de jure and de facto guardian and had 
been appointed guardian ad litem by the Court 
itself, had never expressed his unwillingness to act 
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as her guardian. In such circumstances the Court 
acted against the interests of the minor and against 
natural justice by indirectly compelling her to 
appear in the suit by appointing its own officer as 
her guardian ad litem. Moreover, it could not be 
said that the officer of the Court who was thus 
appointed guardian ad litem voluntarily appeared 
to defend the suit. He was after all an officer of 
the Court and had to obey the orders passed by the 
Court. When the Oourt appointed its nazir as the 
guardian, he had to appear and eay something, 
Thus his appearance could not be regarded as a 
voluntary submission to the jurisdiction of the 
Osmanabad Ccurt. When such submission was not 
voluntary, then, it could not be said that the de- 
fendant rendered herself willingly amenable to tha 
jurisdiction of the foreign. Hence, under the eir- 
cumstances the personal decree passed against the 
defendant was an ex parte decrees and the defend. 
ant did not voluntarily submit herself to the 
jurisdiction of the Osmanabad Court. She was, 
therefore, not bound by the personal decree against 
her; and the suit, based on such a personal decree 
passed by the foreign Oourt, was liable to be dis. 
missed. GasaNaN SHESHADRI V, BHANTABAI Bom, 57 
— 8, 35—Costs—Discretion of Court. 

Oosts are always in discretion of the Court. 

Held, thatthe Appellate Court exercised a sound 
discretion in the matter of the award of costs, 
MAHOMED ALI KHAN v. WAJID ALI Kuan Oudh 83 

3. 39—Discretion under 8.39 tobe exercised 
judicially. 

The whole of s. 39, Civil P, O., gives a discretion to 
the Court in the matter of transfer. That discretion 
must be judicially exercised, Hanmataa Part Cuou- 
DEURY 9. SARADA Prosap NATE Cal. 67 
-S. 39, O. XXI, rr. 5, 8—Transmission of 

decree for execution to Sub-Court — Application 

for execution, when lies—Desree has to be sent ta 

District Gourt under O, XXI, r. 5 only for trans- 

mMisgton. 

An order transferring a decree to another Court 
takes effect from the date on which it is passed and 
the transferee Oourt has jurisdiction to entertain 
application for execution from the date of the passing 
of the order of transfer. z 

The decree under O. XXI, r. 5, Oivil P. O., has to 
be sent tothe District Uourt for mere transmission 
to the transferees Court and therefore no application 
lies to the District Court and O. XXI, r.8 does not 
apply to such & case, JULURI VENKATARATNAM v. 
BALABHADRUNI OHRENNVAYYA Mad. 758 
ss. 39, 47—Transferee Court contem- 

plated by 8. 39. A 

There is no express provision in s. 39, cl. (4), Civil 
P. O., that the transferee Court may be a Court of any 
pecuniary jurisdiction The transferee Oourt contem- 
plated by s. 39 must be therefore a Oourt of competent 
jurisdiction, that is, a Oourt which has the same 
pecuniary jurisdictionas the transferor Court. Wires 
GangsaDas BADRINARAIN vt. AMULUK Oyanp OswaL 

Cal, 895 
—-—— 8.46. Sze Oivil Procedure Code, 1908, 

O. XX I, r. 63-0 (1) 105 
S. 47. 

Sez Oivil Procedure Oode, 1908, O. XXI, r.2 428 

Sga Civil Procadure (Jode, 1908, O. XXI, r. 58 165 

8.47—Application for transfer of decree, 

if falls under 2. 47—Objection opposing such ap- 

plication, whether comes under 8. 47—Order on 
_ such ae: 

An application for transfer of a decree to the 
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Court which passed the decree, is one relating to the 
execution of the decree and comes under s. 47, Civil 
P. ©., and an objection by a judgment-debtor to such 
an application isan objection which can come within 
the purview of s.47. The words “relatingto exe- 
cution of the decree” used in s. 47, are wide enough 
to cover such acase. Theorder pagsed by the Court 
on such objection isan order coming within the 
scope of s. 47 and the appeal from such order is com- 
ptent. Manmatsa PAL OHOUDHUBRY v. SARADA PROSAD 
NATH Cal. 67 
— s.47—Decree against person in represen- 
‘tative capacity—His objection in his own capacity 
‘regarding property against which decree is being 
executed, if can be ratsed by separate suit. 

‘Wherea decree is passed against a person in his 


representative capacity and proceedings are taken’ 


under itto obtain execution in his representative 
character, he is a party tothe suit’in respect to any 
question which may arise between him andthe other 
parties relating to the execution of the decree. Hence 
when a decree has been passed against a person in 
his representative capacity, he should, in execution 
proceedings, in his own capacity, raiseany objection 
with regard to the property against which the 
decree is being executed. Where he has failed to do 
so, he is debarred by s. 47, Oivil P, O., from bring- 
ing, subsequently a suit ‘or declaration that his 
share inthe property is not affected by the decree. 
R. M. S.V. Oaerryag Firm yv. Ma Onn MYAING ` 
Rang. 254 
—m S, 47 —Objection that suit ts barred under 
s. 47 can be allowed to be raised for first time in 
aopeal. 
Since the objection’ that a certain suit is barred 


under s. 47, Civil P O., is purely a question of law, it 


can be allowed tobe’ raised forthe first time in 

appeal even if it was not raised in written state- 

ment, LAKSHMADU ¥ Ramune , ` Mad: 816 

-— S. 47—Obdjection to ex parte order, if can 
be raised under s. 47-—Order overruling such 
objection—Appealability, 

‘A judgment-debtor can raise an objection to the 
ex parte order of transfer under s. 47, Oivil P. O. 
This objection is an objection relating to the execution 
of the decree as ft is an objection relating to the first 
step in execution. An order overruling such an objec- 
tion is one under s. 47 and is appealable. The Ap- 
pellate Court has therefore to set aside the order. 
Fiaem GanesHbAs BADRINARAIN V. AMULUK OgAND 
OSWAL Cal. 895 

$s. 47—Proceedings under s. 47 between 
parties to suit —Auction-purchaser, if necessary 
arty. i 

Ta a proceeding arising under s. 47, Oivil P. O., 
between the parties to the suit the auction-purchaser 
is not a necessary party. The non-joinder of the 
auction-purchaser in the appeal is not therefore fatal 
to it, Aznar HUSAIN v. MOHAMMAD SHIBLI Nag, 791 

——— 88, 47, 39—Objections under s. 47, if can 

‘be taken at any stage. 

‘A judgment-debtor can prefer. objections under 
a. 47, Civil P.O, at any stage of the execution pro- 
ceedings. Those objections have to be determined 
on their merits, unless a particular objection had 
been adjudicated upon by the Court earlier, or unless 
the judgment-debtor is debarred from agitating the 
particular objection. Where the objection, thatthe 
decree ought not to have been transferred to other 
Court as the judgment-debtors had properties within 
the jurisdiction of the Court which passed the decree 
sufficient to satisfy the decree, had ‘not been -adjudi- 
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cated uponatsa previous stage of the proceedings, 
and the order of transfer was made ex parte, and 
without giving the judgment-debtors an opportunity 
to contest the decree-holder’s prayer for transfer, 
the Court ought to consider the objection on its 
merits, Hanmataa Pan Onaupsaury y, SARADA PROSAD 
NATH Cal. 67 
S$. 47—Sons, if can challenge decree or 
mortgage by father on basis of which decree is 
passed in execution. 

Section 47, applies to matters which arise after a 
decree has been passed and not to those which were 
in existence even at the time when the suit was insti- 
tuted. If objections regardiug the correctness or the ` 
validity ofa decree are raised by a person who wae 
a party to the suit or by one who must be deemed to 
have been a party; these will be barred not by s. 47, 
but by scme other provision of law. If, on the other 
haud, these are being raised bya third party and are 
of a nature which go to the root of the matter and 
attack thedecree itself, they could not be gone into in 
execution proceedings for the simple reason that an 
execution Court cannot be asked to go behind the 
decree. If persons who were no parties to the suit on 
mortgage against father and who have been already 
found not to be represented by their father, desire to 
challenge the decree or the mortgage on the basis of 
which the decree was passed, they cannot doso in 
execution proceedings. Laksymapu v. RAMUDU 

Mad. 816 
c $, 47-—-Tranafer by party before decree ' 

Transferee, tf his representative. 

A transferees of ths interest of a party before a 
decree is passed against him or in his favour is not 
a representative of such party within.the meaning of 
e.47, Civil P.O, Sarvo Saippa ÜHANGULA p. LAKHMI- 
OHAND TuLJARAM KOTSARI Bom. 96 
- 5.47, O. XXl—Sale not challenged by party 
‘to execution proceedings under s3. 47—~Sale con- 

firmed and certificate granted—Suit for posses- 

“sion on ground that sale certificate included 

more property than was'ordared to be sold by 

decree—-Maintainability. - 

When a sale of immovable property has not 
been challenged by the judgment-debtors a sale 
certificate is granted by the Court. At the date of 
the grant of certificate the sale becomes absolute, 
The sale certificate granted by the Court to the 
purchaser is a formal document of title. When a 
sale has been confirmed by the Court and has become 
absolute under the terms of O, XXI it cannot be said 
thatthesale is a nullity. The sale must be considered 
valid until it is set aside. - Where a party to the 
execution proceedings has failed to challenge the 
sale under s. 47 or O, XXI onthe ground that the 
sale certificate included more property than the decrea 
directed should be sold, a separate suit for posses- 
sion is not maintainable. BARU y. AMIR SINGH 

All. 294 
8, 47, O. XXI, r. 58—“ Representatives," in 
s. 47, scope of —Transferees from decree-holder 
or judgment-debtor, if included—Property attached 
in execution of decree obtained against legal re- 
presentatives of deceased—Question, whether -pro- 
` perty forms part of asseis of deceased raised 
by legal representatives or their tranaferees — 

Whether falla under a. 47 or O. XXI,r. 58. 

The-term ‘representatives’ occurring in s. 47, 
Oivil P. C.,iucludes not only legal representatives 
jn the sense of heirs, executors or administrators but 
also representatives-in-interest, that is, any trans- 
feree of the-decree-holder’s jnterest-or any transferee- 
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of the judgment-debtor’s interest who sofar as such 
interest is concerned is: bound by the decree. 

Where therefore, a decree is obtained against legal 
representatives of the deceased in respect ofa debt 
charged against the assets of the deceased and in 
execution of that decree the assets of the deceased 
are attached, the question whether the properties 
attached are assets of the deceased or belong to the 
legal representatives themselves, raised by the legal 
representatives or their transferees who are bound by 
the decree, is uquestion relating to execution, dis- 
charge or satisfaction fof the decree and must be 
determined in execution, and not by a separate suit. 
It is only when the judgment-debtor claims to repre- 
sent the interest of a third party in whom the pro- 
perty is vested that the case would fall outside the 
purview of s. 47.. In-sucha caseas this what the 
jJudgment-debtor says isthat although the property 
is vested in him it is so vested not beneficiatly but as 
trustee or executor for someone else. It is clear that 
in such a case the real objecting party isone_who is a 
stranger to the suit and the objection having been 
madeon his account his claim must be regarded as 
oe a third party and dealt with under O. XXI, 
r. 58, 

[Distinction between the position of a legal repre- 
sentative of a deceased personand of a shebait ofa 
deity pointed. out.) Aznar HUSAIN v. MOHAMMAD 
BBIBLI l Nag. 791 
.——— $. 48—Erecution application not made 

within 12 years- Court, if can allow amendment 

to enable decree-kolder to proceed. 


-r 


Wheres an application has not been properly made 


within the 12 years’. period provided in s. 48, Civil- 


P, O., no ‘amendment can bs allowed which would 
have the effect of depriving the judgment-debtor 
of putting forward the plea of limitation. Bub in 
special and. exceptional circumstances the Court has 
discretion to order such amendments in order to 
enable the decree-holder to proceed further with 
execution. JHoRAMA vv. VISWASARAYI: LATORANNA 
Dora l Mad. 334 
———— 8. 48— Starting point-—Decree amended— 
Art,.182, Limitation Act, if affects s 48--Limita- 
tion, whether begins to run from date of amendment 
-or of original decree. . ' l 
,. Article 182, Lim, Act- is expressly limited to 
Applications for execution not provided; for -by 
Art, 183 or bys, 48, Qivil P. O. Inasmuch as 
Art, 182 clearly leaves the provisions of s. 48 un- 
touched there can be no execution of a decres gov- 
erned by s, 48 when 12 years have passed from the 
date of the decree, amendment or no amendment, 
It is true that there is no period of limitation for 
an amendment of a decree to correct ‘ an accidental 
slip or omission under s. 152, Oivil P. O., but, be- 
cause the Code gives the Oourt power fo correct 
slips or omissions at any time it doesnot mean that 
the law of limitation is affected. A correction made 
in a time-barred decree leaves the decree still time- 
barred, RAMAGHANDRa v. PARASURAMAYYA Mad. 176 FB 
— 8, 52— Property of deceased in hands of his 
widow as executriz.and not in her personal capa- 
city—If can be attached in execution of decree 
against deceased —Decree-holder, whether must file 
administrative suit. 
Where the widow of the deceased has property of her 
husband in her’ hands as executrixand not in her 
personal capacity, the property may be attached in 
execution of a decree against the deceased. A decree- 
holder has rights which he may work out in execution 
proceedings,.and the cumbrous method of filing an 
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administration suit when he desires to attach pro- 

perty prima fascie inthehands of the judgment- 

debtor as such may not appeal tohim. He may not 

therefore file an administrative suit. Saras BAUL 

SOFARERE v. W, M, EZEKIEL Rang. 370 
s. 53—85. 53, scope of. 

Section 53,.Civil P 0., assumes the existence of a 
debt and declares in effect that the property which 
was liable under Hindu Law for payment for a debt 
incurred by the ancestor would, despite his death, 
continue to remain liable in the hands of his descen- 
dant as his legal representative. It was not meant 
to deprive the descendant of his right to contest the 
existence of the debt where he was in danger of 
losing the whole of his ancestral property. There is 
no provision in the section that the entire property 

elonging to a joint family of which the father was 
_karta, would be necessarily liable for payment of debts 
incurred by him. Laxsamapu v. Ramupu Mad. 816 
———- §.58. Ser Civil Procedure Code (Bhopal) 

Act, 1908, s. 2 (8)., ; 439 
.~——— S, 66—Three persons entering into contract 

for joint purchase of land about to be auctioned— 

Each providing money—Land purchased on behalf 

of them by agent of one of them—Sale certificate 

in name of principal alone—Others held could file 
suit for their shares and possession. 
, .Where-three persons entered into a contract to the 
effect that they, would jointly put up. the money 


‘(though in different shares) necessary to purchase a 


certain village that was about to be put up to auction, 
and the village was purchased by the agent of one of 
‘them acting on behalf of all they three, but the sale- 
certificate was issued in the name of the principal 


alone and the other two filed suits for their share and 


for possession : 

Held, that, s. 66, Oivil P. O., was no bar to the 
suit, BEUDARSAO V, Sar arAfeMaL Nag 60 
- 8. 73—Goods tf judgment-debtor attached 

and kepi in premises occupied by judgment-debdior 
as lessee, in possession of Nazir—Lessor, if can 
claim rent for period during which goods were 
in his premises as part of costs of realization 
out of sale proceeds, 

Where the goods attached by the creditors have 
‘continued to remain in possession of the Nazir 
in the premises which were in the occupation 
of the judgment-debtors as lessees, and the 
lease has not been terminated, the relationship 
between the lessor and the judgment-debtors as 
lessor and lessees continues unaffected and there is 
ho privity either of contract or of estate between 
the lessor and the Nazir. The lessor, however, is 
entitled to -claim rent for the period during which 
the attached goods were kept on the premises as 
part of the costs of the realization to be deducted 
from the sale proceeds before distribution to the 
judgment-creditors is made under s. 73, Civil P C. 
It is claimed that this amount is payable to the 
applicants under s. 73, Civil P. O, NUSSEBWANJI v. 
RoYaL TOYLAND Sind 55 

i s. 100. Srn Second appeal 207 
—— 8. 100—Finding of fact. l 

In a second appeal under the provisions of s. 1C0, 
Civil P.O., the findings of fact of the first Appel, 
late Court are binding upon the High Court, how- 
ever gross the appellant may assert those findings 
to be, U Win Tsu v. Szoretary or State Rang. 212 
8,109. See Federal Oourt Rules, i 
8.110 (2)—Value of property invoived in 
proceedings leas than. Re. 10,000-—Decision of High 





r. ł 


xvi 
Civil Procedure Code—contd. 


Court affecting party's whole property worth 
more than Rs. 10,000—Certsjicate under g. 110 (2) 
held could be granted. 

P and R were co-owners of a village owning one- 
third and two-thirds of the property respectively. 
Through the village lands ran two water channels, 
A and B. P brought under wet cultivation by 
means of channel B an additional area which re- 
sulted in a suit being filed against him by R. The 
suit was compromised, whereby P was restrained 
-from cultivating any further area by using the 
-channel. P, however, subsequently brought under 
cultivation more area by use of the water from 
channel B. This resulted in execution application 
being filed by Rin which the High Court ultimate- 
ly held that P was not entitled to draw further 
water from either channel. P applied for leave to 
appeal tothe Privy Council. The value of the ad- 
ditional land brought under cultivation which re- 
sulted in the execution proceedings was under 
Rs. 10,000 but the value of the land affected by 
the decree was of the value of more than Rs. 10,000: 

Held, that as the decision of the High Oourt pro- 
hibiting P from bringing any further portion of 


his land under wet cultivation affected his interest. 


in the village which was of far greater value than 
Rs. 10,000, the certificate under s, 110 (2), Civil 
P. O., could, therefore, be granted. Kupparnereu 
Gureuvappa Natoxer v. M. Mounaguruswami NAICKER 
o Mad. 731 
$.111-A. Sze Federal Court Rules, O. X, 
670 

s. 115. See Bengal Tenancy Act, 1885, 
14 


s. 28-G 

s. 115. Sze Oivil Procedure Oode, 1908, 
O. XXIII, r. 1 (2) 409F B 

'——— 8.115—Facts and law duly considered by 
lower Court—Decision erroneous—If can be cor- 
rected on revision, 

If the facts and the law applicable to the case 
have been duly considered ‘by the lower Court, 
then, although its decision may be erroneous, the 
error cannot be corrected on revision. If, on the 
other hand, the lower Court has failed to consider 
the law or the facts, it has acted illegallyand its 
decision may be revised. Ko San Paw v, Ko Po Yr 

Rang. 350 
s. 115— Limitation for filing revision in 

Rangoon High Court. 

It is a rule of practice in the Rangoon High 
Court that revisions may be filed at any time 
within 90 days of the date of the decree sough to 
be revised, and the applicant is entitled to utilize 
that: rule of practice to the fall. 
HMYIN 














Rang. 875 
ss. 115, 10—T rial which ought to have been 
stayed under U. P. Encumbered Estates Act not 
stayed—Order, if revisable 
An order allowing continuation of the trial of a suit 
which had been stayed and which ought to have 
remained stayed under s. 10 ofthe Oivil P, O.;isa 
“decided case” within the meaning of s. 115 of 
the Code and is capable of being revised by the 
High Court. 
Section-115 of the Civil P, O., gives the Chief Court 
a discretion to make such order in the case as it thinks 
fit where it is 9f opinionthat the Subordinate Court 
has acted in the exercise of its Jurisdiction illegally 
or with material irregularity. Where an ordinary 
Civil Court finds that its jurisdiction to proceed with 
the trial of a suit is temporarily ousted by the pro- 
visions of the Encumbered- Estates Act, and it elects 
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nonetheless to proceed with the hearing of the suit, 
itacts with material irregularity; and it cannot be 
said that when the Court passes such an order, it is 
any less a case decided because the decision isnot 
with reference to s. 1) but with reference to the pro- 
visions of the Encumbered Estates Act. M. Moun. 
Intisaaw ALI V. LACHUMAN PRASAD Oudh 835 
s. 122. Sen Federal Court Rules, O. x 

670 


m 





s. 144 — Applicaiton for restitution is 
governed by Art. L82, Limitation Act (IX of 1908). 
An applicationfor restitution must be regarded as 

an application in execution and would be governed 
for the purpose of limitation by Art. 182, Lim Act. 
Oonsquently,a person claiming restitution would have 
todo so within the period ofthree years from the 
dateon which theright to make the claim arose. _ 

Held, on facts that application for restitution was in 
time, GANPAT GATLU v, NAVNITLAL RANOHHODDAS 

Bom. 354 

8. 144 — Basis of order of restitution— 
Judgment-debtor held entitled to interest on decretal | 
amount deposited by him as condition for grant of 
stay of execution, on reversal of decree. : 
The basis of an order of restitution should not be 

the benefit which had accrued to the party whose 
decree has been reversed, but the loss suffered by 
the successful party as a result of the erroneous 
decree and the Court's orders thereunder. 

A judgment-debtor applied to the Court to stay 
execution of the decree and the Court ordered him 
to furnish security for the amount of the decree as 
a condition precedent tothe grant of stay. He, 
however, deposited into Court the full amount of 
the decree, praying the Oourt to order the decres- 
holder not to draw outthe amount except on fur- 


nishing security. The Court did so order; but 
the decree-holder was unable or unwilling to 
furnish the ‘security, with the result that the 


decree remained stayed and the money remained 
in Court. Eventually the decree was reversed in 
appeal and the judgment-debtor applied for reatitu- 
tion, including in his claim’ interest onthe amount 
in deposit for the period for which it was in 
Court : 

Held, that the interest could be awarded to the 
judgment-debtor. OxELIKANI SITABAMAYYA v KOPPULA 
Peppa VENKANNA Mad. 30 
-— $. 144— Distinction made by 3. 144 between 
restitution which is properly consequential on ish) 
not— ke- 

versal of decree —Possession taken under original 

decree, whether always wrongful. l 

Ordinarily, on the reversal of a decree for posses- 
sion the judgment-debtor would be entitled to posses- 
sion if claimed. The judgment-debtor would also 
be entitled to mesne profits during the period he waa 
wrongfully kept out of possession. But it - cannot 
always be said upon reversalof the decree, unless it 
gives clear indication of that fact, that the posses- 
sion taken under the original decree is wrongful. 
Section 144, Civil P. O., makesa@ distinction between 
restitution which is properly consequential on the 
variation or revereal of the decreeand restitution 
which is not. It emphasizes the fact that discretion 
is vestedin the Qourt to make an order for mesne 
profits which are properly consequential on such 
variation or reversal That distinction recognizes 
the possibility of a reversal not imprinting, on the 
possession taken,a wrongful character within the 
meaning ofs. 2, sub-s, (12), containing the definition 
of “mesne profits.” Ifin the order of reversal the 
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character of that possession has been determined, then 
the question ceases. But if itis not and the Court 
remands the suit for determination of that question 
afterfresh or further inquiry, then certainly it 
would be premature for the Oourtin the application 
by the successful appellant for restitution to make 
an order for mesne profits, for the Court woald then 
be determining a question whick was sub judice. 
GANPAT GATLU v. NAVNITLAL Rano.Hoppas Bom. 354 
~$, 151, Seg Civil Procedure Code, O. ee 


———— $, 151, O, XXXIX—Power of Court to pasa 

: temporary injunction for preservation of property 

. in respect of which person has filed plaint and has 
applied for leave to sue as pauper. : 

: Apart altogether from O, XXXIX of the Code, the 
Court has ample jurisdiction to pass anorder provid- 
ing for the protection and security of the property 
which is the subject matter of the litigation. It can 
pass a temporary injunction for the preservation of 
property in respect of whicha person has filed a 
plaintand has applied for leave to sue as pauper. 
Duanesdwak Nata TEWARI v, GHANSHYAM Doar MISBA 

i j i All. 813 
- 8, 152— Power to rectify errors in decree— 
Personal decree passed against legal representative 
—Error, tf can be rectified in execution by Court 
passing decree. l 
Where a decree on .the face of it shcws that a 
person sued in his representative capacity has been 
-burdened witha liability which is not consonant 

with that capacity, the error is obviously that of a 
.ministerial officer. In sucha case the Gourt whieh 
made the decree and which is empowered by s. 152, 
Oivil P. O., to rectify its error at any time, is not 
debarred from exercising its powers under the 
section, merely because thaterror has been brought 
to its notice in the course of an application, in which 
„the decree-holder is seeking toexecute the decree in 
a manner which the Court could never have intended 
when it passed the.decree. GangsH PROSAD AGAR- 
‘WALLA 2. Monouag Lau MULLIOK . . Cal. 801 
O. 1, r.1—Sutt by vendee of mortgagor for 
redemption of two mortgaged properttes—Decree 

for redemption as well as decree against mortgagor 
for ancther sum charged on cne of mortgaged pro- 
perties, if can be passed. a 
In a suit for redemption of two mortgaged prop- 
erties instituted by a vendee from the mortgagor 
-it is not possible to grant a decree for redemption 
.to the plaintiff against the mortgagee on payment 
of a certain sum ‘and to give hima decree against 
his vendor for another sum charged on one of 
the. mortgaged properties, The two claims cannot 
-be combined Suras MAL v., OxanpeRn Baan Dak. 705 


0.1, r. 8—Applicability — Suit by pan- 
chayat—-All members not on record —Provisions of 
' O.1,r.8 not invoked—Suit must fail. 
- Order I,r. 8, Civil P. O.; is often referred to as a 
‘rule which applies’ when the” suit is brought by a 
‘member of the public on behalf of the public of bys 
member ofa particular community on behalf of the 
‘community or by a member of aciass on behalf of 
“that class. ~ 7 - 
» Where in a suit brought by a panchayat all the 
- members of the panchayat are not on record, nor has 
“permission under : O. I, r. & been obtained by those 
members who are on record to represent the rest of 
the members who are interested in the suit, the suit 
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must fail. NarumMasn Munonanp v. Rats Hasurm Rais 
BAHIBDINO at = Sind 883 
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O. I, r. 9-—-Multifarious suit resulting +n 
decree—Defect ia considered to have been wa ived. 
Under O. I; r. 9, Civil P. O, suits are not to be 

dismissed for misjoinder or non-joinder of parties 

and in case of misjoinder of causes of action the 

Oourt can in proper cases call on the — plaintiff to 

amend his plaint by limiting the relief claimed to 

what he is entitled to in respect of one cause of action 
go as to avoid embarrassment, When this procedure 
is followed the plaintiff can of course bring a separate 
suit in respect of the other cause or oBuses of action. 

But when this course is not taken nothing turns on, 

the fact that it might have been taken, Once a 

multifarious suit has been allowed to proceed and 

hes resulted in adecree, the defect isconsidered to 

have been waived and is irrelevant. JANKI RAI 9. 

Ram Ran BIJAYA PRASAD SINGH -i Pat. 

O.1,r.10, Sze Bengal Municipal Act, 1932, 

ss. 15, 136, 133, 2, proviso 605 

— O. li,r. 2—Two suits for divorce one by 
husband against wife on ground of her adultery 
and other by wife against husband on ground of 
cruelty — Oourt without going into merits and with- 
out going into alleged misconduct of wife decreesng 
both suits, with a note that this would not prejudice 
parties regarding subsequent suit in connection with 

' marriage property —Subsequent sutt by wife for 
partition and possession of joint property of 
marriage —Note by Judge in divorce suti, effect of 
—Husband, if debarred from proving misconduct 
on part of wije. ; ; 
ond iene a suit against his wife for 

divorce on the ground of her adultery. The wife 

brought a suit for divorce in the same Court against 
her husband on the ground of cruelty. The Judge 
without going into the merits gave two decrees for 
divorce. He made a note to the effect that this 
would not prejudice the parties with regard t> any- 
thing that they might desire to establish ina,sub- 
sequent suit in connection with the property of the 
marriage. Subsequently the wife brought a suit 
against her husband for partition and separate 
possession of the joint property of the marri. 

a 0 : a A - . * 

S Held, that the note of the Judge in the divorce suit 

would be of no effect onthe rights of the parties 

egarding marriage property. i 

: Feld, da thatin the divorce sult ` although the 

husband did not insist upon proving his wife’s guilt 





‘to obtaina divorce, he was not debarred from raising 
_this point in a subsequent suit where the property 


of the marriage wasinvolved. It was open to him to 
prove ALONA on the wife's part which would 
disentitle her from obtaining any of the j>iat pro- 
perty. Maune Po Sar v, Ma Pwa Tin Rang. 380 
O. 1l, r. 2, O. XXII, r. 3—Suit Sor declara- 
tion of title to property— Property outside jurss- 
diction of Court not included —Compromise —Such 
roperty included-—-Compromtse brought on record 
ydate only and not made exhibit—Decree, tf 
nullity for non-regtstratzon of compromise —Sutt 
on compromise for possession of property which 
was outside jurisdiction of Court which passed 
decree on compromise — O. II, r. 2, if applies — 
Compromise, if binding — Party acting on compro: 
mise, whether can plead that tt was result of 
pressure and undue infiuence. , i 

In a previous suib the reversionere | sued the 
"a declaration that the will in her 
favour by her deceased husband was not valid 
and that she hadno right to certain properties 
situated within the jurisdiction of theOourt. The 
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suit however, was compromised. The compromises 
dealt with another property also which wag outside 
the jurisdictiou of the Court, Some money was to bs 
paid to the widow. The Court by its decree “ordered 
that a decree be and the same jis hereby passed on the 
terms and under the conditions embodied in the deed 
of compromise asa whole with this reservation that 
the sum stipulated shall be paid into Couit within 
fifteen days from to-day, incase of failure the widow 
to be entitledto recover that amount by execntion.” 
The widow suosequently executed the decree and got 
the money stipulated inthe compromise. Ths widow 
also gifted away the property, which was situated 
beyond the jurisdiction of the Court, and which was 
given to her by the compromise for lifetime only. A 
suit was.instituted by the sons of the reversioners for 
declaration that the gifts were beyond her power. 
The High Court held that by not including in the 
suit which was compromised aclaim to recover 
possession of these lands the reversioner had forfeited 
all right therein by virtue of O. H, r. 2, Civil 


P. O: 

Held, (i) that had that claim been included in the 
plaint, the suit could not have been entertained, 
Moreover so long as thatsuit was undisposed of it 
was always possible that the Court, if ıt thought that 
there was’ anything in the point as toO. IT, r. 2, 
would give leave to the plaintiff to amend by includ- 
ing a claim to recover possession of those lands. 
Consequéntly O. II, xr. 2, Oivil P. O, did not 
apply. ~~ l 
(42) That the Court had jurisdiction to passa decree 
interms of the compromise though it included the 
property situated outside its jurisdiction When it 
was agreed that she should have the lands for her 
life, there was no doubt or difficulty as to the juris- 
diction ofthe Court to include these lands within 
the declaration made as tothe other lands and 
assets, It wasno longer a question of a decree for 
possession but merely of a judicial determination as 
to the reversionary rights of the plaintiff or his 
descendants Whether the Court acted irregularly 
and failed to comply strictly with O. XXILI,r. 3 of 
the Civil P. O , mattered nothing. He acted by con- 
sent and within hia jurisdiction his decree - was 
enforced in exegution by the widow and no proceed- 
ings had at ony time been taken to have it set aside. 
So the non-registration ofthe compromise which was 
referred to by the Court by date though not marked 
as exhibit, did uot affect the jurisdiction of the Court 
to pass the decree that the terms of the compromise 
should be carried out as a whole And under Registra- 
‘tion Act, 8.17 42), no question of registration arose as 
regards decree : : 

(iit) Considered as a contract, the compromise was 
binding on the widow. The decree recorded the com- 
promise though the compromise was not recited 
textually either in the body of the decree or ina 
schedule thereto, 

. (ie) That the widow took the benefit of the com- 
promise and acted on it for many years before repudiat- 
ing it. Asshe not only got rid of the claim of the 
reversioner to be the sole owner of her husband's lands 
and other assets, but enforced one of the terms ot the 
compromise against him, there was more than suffici- 
ent prima facie evidence that she understood the 
transaction and that there was no pressure or undue 
influence 

Order XXIII, r. 3, Civil P. ©.,is sufficiently com- 
plied with by a reference to the compromise being 
made inthe aecree, JAGAI SINGH y. BANGAT SINGE 
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O. Vi,r.17—~Plaint—Amendment of at 
second appeal—Amendment altering nature of suit, 
- cannot be allowed 
The plaintiff cannot’be allowed in second appeal 
to amend his plaint by asking to be treated as a 
person who hasby prescription acquired an absolute 
title as owner instead of as mortgagee, as originally 
alleged, with a prayer to be restored to possession 
of the house, since such an amendment would alter 
the character of the suit, Maxsupan LaL SALU v, 
Nrrangan Nata Das Pat, 266 
- ~- O. Vill, r. 2. Ste Bengal Tenancy Act, 1¥85, 
8.144 301 
——-—— 0.1X, r. 13~-Provinsial Insolrency Act 
(V ef 1920), ss, lx, 5— Exparte insolvency order — 
Application to set aside, tf can be entertained. 
Order IX, r. 13 of the Oivil P. 0.,i8 applicable 
to „proceedings under the Insol Act als», Con 
sequently an application for setting aside an in* 
solvency order passed ona petition by the debtor, 
which was made ex parte can be entertained. Ram- 
PEATAP MARWARI v. LAOSMAN MISTRI Pat. 794 
- O. XXI. See Oivil Procedure Code, Don 
9 








S, 4 





——--—— 0, XXI, r, 2—Compromisé of date subsequent 
o tal decree, tf can be recorded under O. XXI 
r. 2. 

Jompromise of a date subsequent to the final 

decree ina suit can be recorded under O. XXI, r. 2, 


in execution proceedings, GayA Prasuap » Ram 
OuABAN Ail. 805 
———— O XXI, r. 2, $.47—Decree,ifcan be ad” 


justed or extinguished by executory agreement— 

Enforcement of such agreement in execution pro- 

ceedings. 

A deciee can be adjusted or extinguished by an 
executory agreement, if that is the intention of the 
parties. Though, unless that agreement merely 
varies the decies within certain limits, it cannot bs 
enforced in execution proceedings of the original 


decree, it must be made thesubject of a separate 
civil suit. LacHaUMAL MorumaL v. ATTAMUHAMMAD 
Kean Naprpaksy Kaan ' Sind 428 


———— O XXI, r. 2,8 47—Variation of decree, tf 
adjustment of whole decree—Compromise agreement 
whish is total adjustment of decree, if can be 
enforced in execution of decree which is totally 
adjusted or satisfied. 

A variation of a decree cannot be deemed an 
adjustment of the whole decree within the meaning 
of O. XXT, r. 2, Civil P.O. A compromise agrea- 
ment varying the time or manner of enforcement 
of a decree may be a partial adjustment of a 
decree ana can, therefore, be enforced in execution 
proceedings in satisfaction of that part of the decree 
which remains yet unsatisfied, but if the compro- 
mise agreement is a total adjustment of a decree, 
though that agreement may be the subject-matter 
of a ‘separate suit, it cannot be enforced in execu- 
tion of a decree which is totally adjusted or satis- 
fied, LAOH»UMAL MORUMAL v, ATTAMUHAMMAD 
Naprpaxsa Kuan z “S: Sind 428 
——--— O. XXI, rr. 5, 8. Sze ivil Procedure 

Code, 1908, s 39. * 758 
~ O, XXI, r.16—Decree transferred to an- 

other Court — Decree-holder dying before starting 

execution proceedings—Legal representative cannot 
institute execution proceeding there until he 

- obtains from Court passing decree an order under 
0. XXI, r, 16—Legal representative, when is clothed 
with status of decree-hoider. 

When a decree is transferred to another Court and 


eg en a tt 


‘with in cl. (23) but also when 
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the decree-holder dies before starting the execution 
proceedings in thut Court, his legal representatives 
cannot institute the execution proceedings there until 
they obtain an order from the Court which passed the 
decres under O. XXI, r. 16, Civil P.O. Therefore the 
darkhast which was started by the legal representa- 
tive without getting an order under r. 18, O. XXI, 
must be held tobe badfrom its inception, and cannot 
be legalized by any waiver on the part of the 
judgment-debtors or by the production of an order 
that may be subsequently obtained under O. XXI, 
r.16, fromthe Oourt which passed the decree. 
Hence the transferee Court is not bound tostay the 
proceedings in order to enable the legal representa- 
tives to obtain such an order from the Court which 
passed the decree. 

Ifa decree isoncetransferred to another Court for 
execution and the deoree-holder who obtains such a 
transfer dies, the proper remedy for his legal repre- 
sentatives is to seek an order under O. XXI, r, 16, 
from the Court which passed the decree, and have that 
order remitted to the Court to which the decree is 
transferred for execution under O XXI, r. 8 (ce). If 
the application under O, XXT, r. 16, is granted by the 
Court which passed the decree, it may make an 
endorsement cf that order on the decree and send a 
copy of the order along with the other papers to the 
Court to which the decree is transferred for execution. 
Itis after such an orderis passed that the legal 
representatives are clothed with the status of decree- 
holders and-are then empowered to institute execution 

roceedings in the Court to which the decree is trans- 
erred. BRIJMOHANDAsS DAMODARDAS y. SaDasatvy LAX- 
MAN NAIK Bom. 85 
1 0. XXI, r. 16—Father, sole decrce-kolder, 
dying—Decree devolving on son —Son cannot execute 

decree without recognition of devolution by Court 
passing decree, 

Even where on the death of the father who was the 
sole decree-holder, the decree has devolved upon 
his sons by the operation of law, they cannot claim to 
be decree-holders who can execute the decree without 
recognition by the Oourt which passed the decree of 
the devolution upon them of the decres. NARAYANAN 
OuETTI v. PANOHANATHAN OnETTIAR Mad, 352 
—_— Q. XXI, r. 22—Deeree amended—Limitation 

to be counted from date of amended decree. 

The decree contemplated in O. XXI, r. 22, Civil 
P. O., must, be the decree to be executed, 
not only when it is an appellate decree dealt 
it is a decree 
which has been reviewed or amended as dealt with 
in cls. (3) and (4) of Art. 182, Lim. Act. Where, 
therefore, a decree is amended, the period of one 
year is tobe counted from the date of the amend- 
ed decres and not the originel decree. Masxsa Sinaa 
v, GaJADHAR SINGH Put, 79 

0O. XXI, r. 22—Judgment-debtor dying after 
issue of sale proclamation—Erecution, if can be 
continued—Legal representatives entering appea- 
vance—Notice to them under r, 22, necessity of. 
. When in execution of a money decree after, the 
issue of the sale proclamation the judgment-debtor 
dies, the decree-holdér is not at liberty to proceed 
with the execution against a dead man. Execution 
cannot be continued against the estate of a ‘dead 
person without bringing on the record his legal 
representatives. While substituting them the Court 
should issue notice under O. XXI, r. 22 against 
them, and their objections, whatever they may have to 
urga, should be heard before thé, execution proceed- 
ing can be furthercontinued against them. 
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And the fact that the legal representatives enter 
appearance and file objections will not obviate the 
necessity of the notice because their appearance is 
in their personal capacity as owner of property 
sought to be taken in execution of a decree not 
passed against them and they could not be held to 
be jadgment-debtors until the decree-holder has 
obtained a substitution of their names in his execu- 
tion petition. Mazuarun Hag v. RAGHUBER SINGH 

: Pat. 52 
——_—— 0. XXI, r. 22—Judgment-debtor putting in 
appearance and asking for adjournment of sale— 

Want of notice under r, 22, if can be pleaded to 

set aside sale. 

Want of service of notice under O. XXI, r. 22, 
Civil P. O., cannot be pleaded if the judgment- 
debtors had put in their appearance and repeated- 
ly asked for adjournment of the sale and obviously 
with the knowledge of thesale. Anm Kumar Roy 
Cyaupnury V. AyAMMED ALI SARKAR Cal. 121 
———— 0. XXI, r..22—One of judgment-debtors 

dutng at time of execution—One of sons substituted 

while another left out—Validity of sale for want 
of notice as regard latter's share. 

Where at the time of the execution, one of the 
judgment-debtors has died and one of his sons is 
substituted for him butanother son is left out, the 
sale must be held to be void for want of notice 
under O. XXI, r. 22, Civil P. O., in so far as the 
share of the latter son is concerned. But as regards 
the shares of other judgment-debtors the sale can- 
not be held to be void. Anim Kumar Roy OSAUDHURY 
v, AHAMMED ALI SARKAR Cal, 121 

O. XXI, rr. 22, 9O—Suii against joint 
family—Pleader appointed by Court as guardian 
ad litem on behalf of minor members—In execution, 
another mentioned as guardian—No order removing 

Pleader and appointing another as guardian ad 

litem—Sale held unsustainable against minors— 

Sale also held should be set aside in its entirety. 

Once the Court has found that the legal condi- 
tions do not exist for proceeding with an execution, 
then there is a lack of jurisdiction inthe carrying 
on of that execution ; and all the proceedings taken 
in the execution which was not preperly constitut- 
ed in the absence of proper notice under O. XXI, 
r. 22 must fall to the ground. 

The Court appointed a Pleader on behalf of the 
minor members of the joint family in a suit against 
them, tobe their guardian ad litem. But in the execu- 
tion application no mention was made of the Plea- 
der. The execution was sought to be taken against 
minors as under guardianship of another person. 
No notice under ©. XXI, r. 22 was sent to the 
Pleader guardian and to the minors through him. 
There was no order removing him and appointing 
another as guardian ad litem so us to authorise the 
latter to represent the minors in the execution 
proceedings or bo make any admission on their 
behalf or any terms with the decree-holders with 
reference to the proceedings in the execution and 
to such matters as adjournments on conditions: 

Held, that the sale of the shares of the minors 
could not be sustained. 

Held, also that since the sale of the entire joint 
family property was found to be without title 
against the share of the minor membora, and it 
was not confirmed by the time when the minors 
objected to the sale and there was no mutual 
understanding between the Court and the bidders 
aa to what was being put to sale, the sale should 
be set aside in its entirety and not only as against 
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ehare of the minors. Bacuco PRASAD SINGH v. GoRAr- 
DHAN Das Pat. 492 
— O.XXI,r.58. See Oivil Procedure Gode, 

1808, s. 47 791 
———— 0. XXI, r. 58, 8. 47—~Objection by party to 

suit under O. XXI, r. £8 dismissed summarily as 

collusive —Subsequent application under s. 47, if 

harred by res judicata, l 

Where an objection under O. XXT, 1,58, Civil 
P. O., made bya party tothe suit to’ an attach- 
ment of property in execution of decree is dismissed 
aummarily as being collusive, without any enguiry, 
the dismissal must be deemed to have been on the 
ground that objection under O. XXT, r. 58 was not 
competent. ..The question of res judicata does not 
arise in such a case and subsequent application by 
the party under s, 47 isnot barred. DavLat RAM 9. 
Dr. Anant Rau Lah. 165 
~ 0. XXI, r. 63—Suit under, by creditor for 

declaration that property was attachable and sale- 

able in execution of his decree and that sale by 
judgment-debtor was void—-Whether must be in 
form of representative suit. 

There is no statutory . provision to prevent a 
creditor from instituting, a suit under 0. XXI, 
x. 63, Civil P. O, only on his own behalf for a 
declaration that the property ın suit was attachable 
and saleable in execution of his decree and that the 
sale-deeds executed by judgment-debtor were in- 
effectual and void as far as the decrees in favour of 
the plaintif were concerned. It is not necessary 
for the plaintiff to bring a representative suit on 
behalf of or for the benefit of all the creditors. 
MOBAMMAD AsGar ALI v, Mopammap Isuaq ALI 
$ All. 383 
———— 0. XXI, r. 63—Transfer of Property Act 
_ (IV of 1€82), s. 53—Creditor’s proceeding under 

0. XXI, r, 68—Suit, if must be in representative 

character. 

A creditor proceeding under O, XXI, r 63, Civil 
P. O, who does not know of the existence of other 
creditors is not bound to bring a representative suit to 
‘represent persons of whose existence he is not aware. 
It is for the defendant who as debtor knows whether 
he has other creditors to object that there are other 
‘creditors and that a representative suit should be 
‘filed. Ifhe doesnot raise such objection, the Court 
is entitled to hold that there are no other creditore 
and the plaintiff therefore can sue for himeelf alone 
fora declaration thatthe transfer by the defendant 
“was fictitious and fraudulent with the object of 
defeating the plaintifi’s claim, Suras Bakusa BING 
v. Tuakurk Das Oudh 90 

O XXI, r. 63-C D, (Rangoon) s. 46 — 
Execution of decree against garnishee—No order 
under 0. XXI, r 63-C (1) passed —~ Legality — 

Attachment of debt outside jurisdiction of Court 

directly— Legality. i 

The proper remedy for a decree-holder on failure 
of the garnishee to comply with the notice under 
O. XXI, r, 63-0, is to act under r. 63-0 (1), and 
get from the Court an order to the garnishee to 
comply with the terms of the notice. Until there 

as been a definite order against the garnishes to 
pay under r. 63-O (1), there is nothing executable 
directly against the garnishee as a decree. Hence 
no execution proceedinga can be continued directly 
against the garnishee - personally or ag executor 
and the attachment of his banking account is bad. 

A Court cannot take out execution against a 
debt unless the debt is within its ordinary civil 
jurisdiction. Hence an attachment of a debt out- 
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side jurisdiction of a Ouort made directly and not 
by precept, is illegal. G.H. Sagerazezs v. T. V. 
REDDY Rang. 105 
O. XXI, r. 89. See Limitation Act, 1908, 
Art. 166 603 
O.XXI, r. 90. See Civil Procedure Oode, 

1908, O. XXI, r. 22 492 
—~— O. XXI, r. 90 —Tr'ezularity and illegality, 

difference—Sale he'd few hourabefore advertised 

time If illegality rendering sale void. 

The difference between an irregularity and an 
illegality is one of degree, and an irregularity of so 
serious a nature as to render impossible the publi- 
city which affords one main security for the fairness 
of public sales must be deemed to be an illegality. 
When sale ig held two or three hours before the 
advertised time there is an illegality, as itis more 
than likely that intending bidders relying on the 
proclamation would not turn up until too late. The 
mere fact that there was beat of drum in the 
village just before the sale was actually held would 
not make any difference to intending bidders from 
outside, Thereais therefore a good cause for the 
Court to sət aside the saləon its own initiative. 
Inany case the mattercin be dealt with under 
O. XXT, r. $0, Civil F.O, as the illegality is at 
least a material irregularity. PANNALAL v. FIRM oF 
Hasan DADA Nag. 584 

——~ O.XXI, r. 99 (2). Ses Limitation Act, 

1958, Art 166 603 
- O, XXtl—Applicability to execution proceed- 

ings — Right to execute decree, if abates on failure 

to bring legal representatives of deceased judgment- 

debtor on record. l 

Order XXII, Oivil P, O, has no application to 
execution proceedings and the right to execute a 
decree does not abate or get extinguished by reason 
of the fact that the legal representatives of the 
judgment-debtor have not been brought on the 
record within any specified period Gopinpa Natu 
Sana CHUDHARY v. Durga Narain Sana Cal. 759 
——- O XXII, rr. 3, 4. Sez Civil Procedure Oode, 
1908, O. XXII, r. 12 549 
O. XXII, r.4—Counter-claim—Abatement of, 

A counterclaim stands in the same category asa 
cross-suit for the purposes of the Civil P.O. The 
counter-claim abates by reason of the omission to 
bring the heirs of the deceased defendant tothe 
counter-claim on record in the counter-claim. Hrrgr 
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RAMJI v. DAULATRAM FRATANJI AND Oo, Bom. 226 
——_—— 0. XXil, r. 8. Sse Civil Procedure Code, 
1908, O. XXI, r- lz 549 


— O, XXI, r. 9—Ignorance of death of respon- 

dent-—~ Whether “suficient cause” within r. 9, 

Mere ignorance of the death of a respondent is not 
a sufficient cause within the meaning of O. XXH, 
r, 9. JaGavisah Barapur v, MAHADEO PRASAD 

Oudh 549 
—————- O, XXII, rr. 12, 8,3, 4, 9—Appeal out of 
execution proceeding —Such appeals, if exempted 

from operation of r. €&—Applicability of rr.3, 4 

and 8 tn such case, 

Order XXII, r. 12 of the Civil P. O , does not exempt 
pending appeals from the operation of r. 8 of that 
Order, even though the appeals arise out of execution 
proceedings. Anappeal stands on quite a different 
footing, in this respect, from an application for exe- 
cution. Rule 12 does not contemplate thst if an 
appeal has been preferred from an order in execution 
then also rr. 3,4 and & would never apply. JAGDISH 
BAHADUR v. MA“ADRO PRASAD Oudh 549 
———— 9, XXII, r.1—"“Other sufficient reasons,” 
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scope—Suit decided on merits—Failure to implead 

as defendant necessary party, whether ground for 

withdrawal of suit with liberty to bring fresh one, 
in appeal. 

The sphere of “other sufficient reasons’ in O, XXIII, 
r, 1, Civil P. O., (Bhopal) is wider than the sphere of 
“some formal defect,” 

Failure to impleadeven a necessary party as defen- 
dant is neither such a formal defect as can be cured 
. in appeal nor does it afford sufficient ground to with- 
draw from the suit with permission to institute the 
same afresh after it has once been heard and 
decided on merits. KISHORILAL y. SUNDARBAI 

Bhop. 581 

— O. XXII, r. 1— Suit for ejectment against sole 
defendant dismissed on merits—Application in 
appeal to withdraw suit with permission to bring 

fresh one on ground that plaintiff forgot to im- 

plead defendant's son also— Permission held could 

not be granted. 
| Where a suit for ejectment brought against a sole 
defendant is dismissed on merits and plaintiff in 
appeal applies under O. XXIII, r. 1, Oivil P. C., for 
permission to withdraw from his euit with liberty to 
bring a fresh euit on the same cause of: action on the 
pasis that he had forgotten to implead along with the 
defendant her son also, such permission esnnot be 
granted ae to do so would mean to re-open the entire 
case against the successful defendant for no fault of 
hers. Addition of a new defendant in such cases 
virtually amounts toa complete alteration inthe 
nature of the suit, which is not permitted in law, 
and the help of O. XXIII, r. il) cannot be invok- 
ed to attain this end. Moreover the plaintiff has 
full right to sue the son for ejectment without 
withdrawing his suit with leave of the Oourt, and 
without regard to the result of the suit. Thus the 
pleintifi’s remedy against the son of the defendant 
remains unaffected even if his suit fails on merits. 
Therefore there exists no sufficient ground to allow a 
withdrawal under O.XXIII,r. 1. Kissosr Lay. 
SuNDARBAI Bhop, 581 
O. XXIII, rr. 1 and 2, scope of-—~Plaintiff 
granted leave to withdraw suit with permission 
to bring fresh one on the same cause of action, 
on condition of paying costa to defendant on or 
before certain date or before institution of fresh 
sutt—Condition not fulfilled—Fresh suit is void 
ab initio. 

Under r. 1, O. XXIII, Oivil P.O, a plaintiff can 
withdraw a suit asa matter of right without the 
permission of the Oourt; but if he does it he is 
then precluded from filing afresh suit on the same 
cause of action If hé wants to withdraw the suit 
and.at the same time wants to file s fresh suit on 
the same cause of action, he must resort to r. 2. 
Under the said Rule he must ask for permission to 
withdraw with liberty to file a fresh suit. The 
Court may grant the permission asked for on “ such 
terms as it thinks fit.” The terms may be of any 
kind. They might be. (1) That the plaintiff shall 
pay the costs before a certain date specified in 
‘the order, or (2) that the plaintif shall pay the 
costs before the institution of the second suit, or 
(3) that the plaintiff shall pay the costs without 
specifying the time of the payment. If the terms 
imposed are as in illus. (l1) or (2), they then ob- 
viously refer not to the withdrawal of the suit but 
to the institution of a fresh suit. Once permission 
is granted to withdraw, the suit can no longer be 
regarded to be atill existing. 

Where, therefore, leave to bring a fresh suit on the 
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same cause of action is granted on condition of pay- 
ment of costs on or before a specified date or before 
the institution of a fresh suit, payment must be made 
before the specified date or before the institution 
of a fresh suit. If no payment is made, the second 
suit is void ab initio. The payment of costs is a 
condition precedent to the institution of a fresh 
suit. Ma San Myint v. U Ton SEIN ‘Rang. 711 
O, XXII, r. 1 (2), 8. 115—Interpretation 
and scope of —“Formal defect," meaning of—Defect, 
should not affect merits of case. 

Clause (a) of O. XXII, r. 1 (2), Oivil P. O. is 
illustrative of the “grounds” referred to in cl. (b),and 
although the ‘‘grounds” need not be ejusdem generis 
with the ground mentioned in el. (a), they must be 
“at least analogous” to it. The ground incl. {a} 
requires that the suit must fail by reason of some 
formal defect; whereas the grounds contemplated in 
cl. (b) need not necessarily befatal tothe suit, but 
must be analogous to a formal defect. 

The expression “formal defect’! must be given a 
wide and liberal meaning, and must be deemed to 
connote every kind of defect which does not affect 
the merits of the case, whether that defect be fatal to 
the suit or not., This expression includes misjoinder 
of parties or of the matters in suit, rejection of a 
material document for not having a proper stamp and 
the erroneous valuation of the subject-matter of the 
suit. Ramrao Braawantrao INAMDAR p. APFPANNA 
SaMaGE Bom. 409F B 
——_—- O, XXII, r.1 (2),s. 115— Withdrawal allow- 

edon ground not contemplated by r. 1 (2)—Order 

amounts to exercising jurisdiction not vested in 

Court and is revisable under s. 115. 

Where the plaintiff praysfor an injunction on the 
basis of his being the owner of the site which he 
claims tobe an eccretionto his landas an alluvion 
and the suit is dismissed for want of proof, the plain- 
tiff cannot be allowed to withdraw the suit in appeal 
in order to file another suitclaiming title to the site 
in suiton the ground of adverse possession as there 
the suit but a defect of 
substance arising out of his inability to prove the 
titleon which he based his claim. Allowing the with- 
drawal of the suit on grounds not contemplated by 
O. XXIII, r.1 (2) amounts to the exercise of juris- 
diction not vested in the Court under r, } (2) and its 
order can be corrected in revision under gs. 115, 
Ramgzac BHAGWANTRAO INAMDAR V, APPANNA SAMAGE 

Bom. 409F B 

O. XXII, r. 3—Compromise—Court cannot 

select some terms and pasa decree in accordance 
with them while neglecting others. 

Parties to a suit can compromise their differences 
on any terms they please and they can include in 
those terms any mattera, whether the subject-matter 
of the suit ornot, and,under the provisions of 
O. XXIII, r. 3, Oivil P, O, the Court is compelled 
to pass a decree in accordance with the terms of 
the petition, It is not opento the Court to select 
some terms of the petition and pass a decree in 
accordance with those terms while neglecting the 
others. Daw Po v. U Po HMYIN Rang, 875 
O. XXIII, r. 3—“ Lawful agreement’, scope— 

Agreement void on face of it, if egcluded—Enquiry, 

whether necessary. 

The term “lawful agreement” as used in O. XXIII’ 
r. 3, Civil P. O., excludes not only unlawful agree- 
ments i. e., the object or consideration for which is 
unlawfulas defined in the Oontract Act, but all 
agreements which on the face of them are void and 
herefore will not be enforced by the Oourt, For 
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this purpose, no inquiry is necessary because the 
terms of the agreement themselves will show the 
defect. The Court therefore has to consider whether 
on the face of theagreement it is lawful or not. Word 
“lawful” js not wide enoughto include an inquiry 
whether the agreement is voidable at the instance of 
one party. Western Exrgeorrro Co., Lrp. v. Karas 
ORHAND l Bom. 250 
O. XXXII, r. 7—Agreement to refer case of 

minor to arbitrattion—~Leave of Court, if necessary. 

Every agreement by the guardian or next friend 
of a minor relating toa suit is subject to the leave of 
the Court. Agreement to refer to arbitration is an 
agreement within the meaning of r 7of O. XXXII, 
Qivil P, O., and the leave of the Court should be taken 
When the case of a minor is being referred to arbi- 
tration. Umar GUL ALLAN DIN v. ABDUL MANAN 

Pesh. 860 

— O. XXXII, rr. 6, 7—Petition for leave to 
sue in forma pauperis —Collector performing Jure- 
tions of Government Pleader under 3. 6 forwarding 
report of Tahsildar that petitioner was pauper 

-Whether itself evidence in case—Gorvernment 

Pleader opposing application — Jurisdiction of 

Court to decide matter on evidence. 

A report of the Tahsildar that the petitioner who 
applied for leave to sue in forma pauperis was un- 
able to pay the court-fees, forwarded to the Oourt 
by the Collector who has been appointed to perform 
the functions of the Govt, Pleader under vr. 6, 
O. XXXIII, Oivil P. O., in not in itself evidence in 
the case. It isfor the Govt. Pleader who appears 
forthe Secretary of State in the case to decide 
whether to accept the report of the Tahsildar which, 
was merely forwarded by the Collector, or to oppose 
the application made by the petitioner. Where he 
chooses the latter course andthe Court after dis- 
cussing evidence comes tothe conclusion that the 
petitioner is not pauper it has not acted with any 
material irregularity in the exercise ofits jurisdic- 
tion. Hasan Din v. THE SEORBTARY oF SPATE FOR INDIA 

l Lah, 134 

O. XXXIV, r.11. Sse Bihar Money-lenders 
(Regulation of Transactions) Act, 1939, s. 7 

436, 796 

~ O XXXIV, r. 14— Decree on basis of hundi 

—Security bond creating mortgage for satisfying 

decree—Decree-holder, if precluded from executing 

decree by O. XXXIV, 7. 14. 

Where the decree obtained is on the basis of a 
kundi and a mortgage is created by a security 
bond for the purposs of satisfying decree, the 
decree-holier is not precluded from executing the 
decree by O. XXXIV, r. 14. Kansgzsuwar NATA v, 
BENARES BANK, LTD., SAHARANPUR All. 741 
O. XXXIV, r 14,8. 11—Lease by mortgagee 

back to mortgagor, part of mortgage transaction 

and merely machinery for realizing interest—Suit 
for rent under lease- Under decree in such suit 
equity of redemption, when can be sold. 

When a lease back is part of a transaction of mort- 
gage and is merely a piece of machinery for realizing 
the jnterest on the mortgage, a suit for rent under 
that lease would in fact be a suit to realize the in- 
terest on the mortgage and under a decree insuch a 
suit the equity of redemption could not be brought 
to'sale unless the suit was actually framed as a suit 
on the mortgage Thefact that the mortgage was 
on one day and the lease on the next day has very 
little bearing on the question whether the lease and 
the mortgage form partof the same transaction. 
Nor the fact that an advance by way of security for 
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rent was paid necessarily makes the lease something 
separable from the mortgaze. Similarly -the fact 
that the lease is expressed ag ending on the same 
date asthedate on which the right of redemption 
begins, is a clear indication that both the deeds 
form part of one and the same transaction. 
CHINNAPPAYAN V. NARAYANA PaTTAR Mad. 852 
— O XXXIX Sege Civil Procedure Gode, 1908, 

s. 151 813 
———— O. XXXIX, r. 1—Power of Chartered High 

Court to grant injunction apart from provision of 

0. XXXIX,r. l. 

Although the application cannot be brought 
within the scope of O. XXXIX, r. 1, a Chartered 
High Court is not powerless to grdnt an iojunc- 
tion otherwise than in accordance with the pro- 
visions of O. XXXIX, r. 1 if a proper case is 
made out. A Chartered High Oourt, hae an 
inherent jurisdiction to grant injunctions operat- 
ing in personam under circumstances aud conditions 
other than those set out in-the Civil P. C., where 
the ends of a justice so require. STANLEY AUSTIN 
CARDIGAN MARTIN, In the goods of Cal. 886 
~ O. XXXIX, r. 1— Proceeding for grant of 

letters of administration=—Application for injunc- 

tion restraining certain persons from paying 
money belonging to estate lying with them, to 

certain persons~~-If falia under O. XXXIX,r 1. 

Itis clear from the provisions of O XXXIX, 
r: 1, Civil P. O. that before an application for 
injunction can be granted under that Rule the 
appplicant must show that the property with res 
pect to which an injunction is prayed for, is pre- 
perty in dispute ina suit, In s proceeding for the grant 
of letters of administration it cannot be said that 
there is any property in dispute, No question 
regarding title to property can be decided in an 
applisation, for probate or letters of alministra- 
tion, An application made in such proceedings 
for an injunction restraining certain persons from 
withdrawing certain sums alleged to appertain to 
the estate of the deceased and restraining various 
authorities with whom these sums are lying, from 
paying them out, untilthe disposal of the applica- 
tion for letters of adminstration, cannot be brought 
within the scope of O. XXXIX,r.1. STANLEY AUSTIN 
OARDIGAN Martin, In the goods of Cal. 886 
— O XXXIX, rr.1,2, s. 151 ~—Enforcement of 

mortgage, if waste or damage of property- -Suit by 

mortgagor ai Agra for reduction of interest under 

3, 33, U. P, Agriculturists Relief Act (XXVII of 

1931)—Suit by mortgagee on mortgage in Bombay 

Court—Mortgagee, if can be restrained by injunction 

from proceeding with his case at Bomday. 

The enforcement of a mortgage can never be 
characterized as an attempt to waste or damage any 
property. 

The lawful exercise of a right vested in a parson 
cannot be legally restrained by the Court under 
r. 2, O. XXXIX, Civil P. 6. 

A mortgage contained properties situated outside 
U. P. The principal and interest due under a 
previous mortgage formed part of the consideration 
of this mortgage andthe deed stated that the first 
mortgage was satisfied and discharged. The mort- 
gagor paid some instalments according to the 
tems of the mortgage on account of the interest 
but subsequently being advised that ke was 
paying higherrate of interest than what he was 
bound to do as an agriculturists, a suit was filed by 
the mortgagor unders.33, U. P. Agri, Relief Act, 
in the Court at Agraagainst the mortgagee. While 
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this suit was pending the mortgagee brought a 
suit in Oourt at Bombay which had jurisdiction, for 
the enforcement of the mortgage. The mortgagor 
applied to the Court at Agra for the issue of an 
injunction restraining the mortgagee frum proceed- 
ing with the Bombay suit and the application was 
granted. The suit at Agra was, however, dismissed 
and the injunction came to an end. An appeal was 
preferred by the mortgagor and he asked for an 
issue of anad interim injunction which was re- 
jected. An appeal was preferred to the High Court 
from this order and an application for temporary 
injunction. pending the disposal of appeal was 


made: 

Held, that O, XXXIX, r. 2 ands. 151, Civil P. C. 
had no application. The mortgagee had aright to 
bring the suit in Bombay and.his action was neither 
illegal nor dishonest. nor even improper and hence 
the injunction restraining him from proceeding 
with the Bombay case could not be granted. FABBHU 


Dayan yv. LALDAS MAGANLAL All. 305 
———— QO, XLI, rr.10 (2), 19—Order rejecting 
appeal under O XLI,r.10 (2)— Appealability— 


Order refusing to restore such appeal, if anpealable, 

An order rejecting an appeal under O, XLI,r, 10 (2), 
Oivil P. O , is not a decree and is not therefore appeal- 
able as such. It is not appealable even as an order 
under O. XLII, r, 1. 

Order XLI, r. 19 is not applicable in a case where 
the daté on which the appeal was rejected under 
O XLI, r. 10 (2) was not fixed for the hearing of the 
appeal. An order therefore refusing to restore the 
appeal so rejected is not appealable. No power is 
vested in the Court to allow the appellant to proceed 
with his appeal even if he is put to great hardship in 
not allowing him to proceed with it. KUTIKA KUER v. 
SRIDHAR MIBIR ; Ali, 31 
, O. XLI, r 20— Proper party—Farty interest- 

ed in result of appeal, tf can be added after limi- 

taiton., f 

Where the real contesting respondent is duly 
impleaded, another person who is 
case of the appellant and is interested in the result 
ofthe appeal, can, be impleaded asa proper party 
under O. XII, r. 20, Civil P. O., even after the 
period of limitation has expired. Ram RATTAN v. 
Bazan Hag : i i ‘Lah. 839 
— O. XLI, r. 22— Refusal of Appellate Court to 


m, ee 





extend time forfiling. cross-objection—Interference _ 


2 $ 1 


in second appeal. 

It is entirely discretionary with the Court of 
Appeal helow to extend the time for filing cross- 
objections and in refusing to extend time it cannot 
be said that it committed an error of law which 


- could be interfered with in second appeal. AMULYA 
- KRISBNA BANDOPAD YAYA v. Rarutr FPIoNzEER Co- 
OPERATIVE BANK, Lp. Cal. 416 


A ee 


O. XLI, r. 23. Sze Civil Procedure 


O. XLIII, r, 1 ww) 


~~—— 0. XLI, r. 33— Decree against. some defen- 
dants and others exonerated -— No appeal by 
plaintiff, but defendants.against uhom whole. decree 
was passed appealing with a grayer that decree 
might be passed against other defendants as well- 

Apreal held compeient. 

The plaintiffhaving gota decree against some of 
the defendants, was content with the decree and 
did not appeal against the other defendants who were 
exonerated, butan appeal was preferred by some of 
the defendants against whom decree was passed 


Oode, 
-889 


* preying. that, a decree might be passed against the 
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other defendants as well in order that their liability 


might be reduced : 
Held, that O. XLI, r. 33 of the Civil P. O , applied 
and that the appeal was competent. JtangsuwAR 
PRASAD SINGH Y. RAMPRATAP THAKUR Pat. 634 
—~— O, XLII, r.i(u), O.XL1, r. 23—Order held 
one under O XLI, r. 23 and appealable. 
Where the operative portion of the appellate order 
is “I set aside the judgment and decree of the 
lower Court and allow the appeal of plaintiff No. 3 
with costs. The case will besent back and retried 
acecrding to law from thestage where it has been 
left by the learned Munsif,”’ the order isan order 
of remand contemplated by O. XLI, r. 23 of the 
Civil P. O., and an appeal lies against such order 
under O, XLIII, r. i (u) Martmuga Prasap v Sita 


Ram Oudh 889 
O. XLV, r. 2. See Federal Court 796 
——— QO, XLV, r. 7,9, 17. See Federal Court 
Rules O. X, r. 1 670 
0. XLV, r.17 added by Government of 
india «Adaptation of india Laws) Order, 
1937—No certificate—Application under 0. XLV, 
af proper. 

Rule 1% which has been added toO, XLV by 
the Govt. of India (Adaptation of India Laws) 
Order, 1937, assumes that a certificate under 
s. 205 of the Constitution Act has already been 








- given. 


Where acerficate had not been gracted at the 
timethe judgment was pronounced, the party in- 
terested might bring the matter to the notice of the 


Uourt by an applicction, but that will not be an 
application under O. XLV. Prirawi C#anp Laru 
CnouDuky v, BUKHRAJ RAI FC453 


- Sch. ii, Para. 17—Power of guardian to 
refer dispute arising inside Jamily, to arbitration 
Tbe guardian mother of minor has authority to 

agree to refer the disputes arising inside the family 

to the decision of arbitrators under Para. 17 (1), 

where she finds that it isfor the benefit of the 

minor. RAG UPATI Dott v., Kam Gopat Dorr Cal. 80 

Companies Act (VH of 1913), Ss. 171—Winding 
up order—Subsequent suit without leave — Juris- 
diction of Court to grant leave to continue suit, under 
8. 171—Jurisdiction of Court to dismiss suit on ap- 
plication for leave. 

Under a. 171, Uompanies Act, leave to proceed with 
a pending legal proceeding can only be granted 
where that preceeding has been instituted prior to 
the winding up order. ‘The Oourt has no jurisdiction 
to give the plaintiff leave to continue a suit instituted 
without leave ‘subsequent to the winding-up order, 
The Court has inherent jurisdictia to dismiss a suit 
on an interlocutory application for leave to continue 
the suit. HARNARAIN Misga v. KANBAIYALAL Lowa- 
WALLA Cal. 880 
Company—Dividend—Arrears of dividend and 

interest thereon are not debt—Company’s ob- 

ligation to pay them, nature of—Second preference 
share declared ‘‘subject to tncome-taz ''—" Subject 
to tax” in declaration, meaning of. 

There is a distinction between the current divi- 
dends onthe second preference shares and the 
arrears of dividend and interest thereon payable 
under the scheme of arrangement. The arrears of 
dividend remain arrears of dividend and can only 
be paid out of profits. Such arrears or the interest 
thereon do not become a debt due from the company 
different in character from the obligation to pay 
current dividends, 

Where the dividends 





on the seconi preference 


‘shares are declared “subject 
-cannot be said 
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to incéme-tax* jt 
that there is no declaration of 
dividend except after deduction of tax at the 
standard rate. The words “subject to tax Mean 
no more than subject to tax properly deductible, and 


‘where no tax is properly deductible, the words have 


` STEEL Oo. LTD. 


no efiect on the o: of a r 
AND KHIMOPAND v, TATA IBON AN 
BAI I ALITA RATANCE Bom. 389 F B 
Liquidation— Debt not presently payable, itf 
can be set-off against money owing to company. 
A debt, although not presently payable, can be 
set off against moneys owing to & company in 


` liquidation. To allow sucha set of would uot amount 


r 


to a fraudulent preference. TRAVANCORE NATIONAL 


- AND QUILON BANK, LTD, In the matter of Mad. 531 
‘-Compromise—Compromtise otherwise — valid and 
binding on minor— Question whether tt was for 


benefit of minor held could not be discussed in suit 
for declaration that compromise 28 void, 


-~ ‘Ef the compromise is otherwise valid and binding 


- 


the question whether or not it was for the benefit of 
the plaintif, cannot be debated and discussed 
in a suit for a declaration that the compromise is 


“not binding onhim. That was a question to be 
‘determined by the Judge who granted the permis- 


- BADAL 


ì romise, SaTtDgo Prasad v. DEBI 
sion for the comp eoa 
Timeessence of contract—Compromise bet- 

ween parties that amount due under morigage 

decree should be paid by instalments and that 
mortgagor should furnish additional security 
within specified time—Time essence of contract— 
` Failure of mortgagor: to furnish security within 
time —Couri held could not enlarge time. 
The plaintiff obtained a mortgage decree against 


the defendant and then the parties came to a com- ` 
promise whereby the defendant agreed to pay the - 


balance under the-decree in certain instalments and 
. that in addition tothe properties covered by the 


a ` ~ iir 


mortgage decree, he would furnish further security 
and AE a bond aud register it within one month. 


' it was further agreed that time was ofthe essence 


of the contract, and that on failure to pay any one 


. of the instalments or on failure to furnish security 
i within the time specified, the plaintif would be at 


. as such, the vakaiatnama must 


liberty to proceed with the sale for the amount due 
against the properties covered by the mortgage 
decree and the security bond. The enurity was not 
furnished: by the due date but was shortly furnish- 
ed and the first instalment was duly paid. The 
plaintiff -applied for the sale of the property : 

Held, allowing the application that the Court could 
not enlarge time specified in the compromises peti- 
tion forfursishing security. O. R. M. M, 8. P. 5. V 
CuBTTYAR v. O, V.-R. A. T, Firm 
Vakalatnama held gave power to the Pleader 

to enter into compromise on behalf of minor. A 

By a vakalatnama extensive powers concerning 
the conduct and prosecution ofthe suit on behalf 
of a minor were given to a Pleader and he was inter 
aiia authorized to appoint arbitrators, to file com- 
promise (sulaknama dakhil karen) and to file docu- 
meuts and it was stated in the vakalatnama that 





all the acts done bythe Tleader would be accepted - 


by the minor: . 
Held, that the rakalatnama conferred very wide 

powers in very general terms on the Pleader, and 

by necessary im- 


. plication be deemed to have authorized him to enter 


i the compromise. Sat Deo Prasap v. DEBI BADAL 
aa Ali, 299 
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Confession. Sze Criminal trial 481, 586 
Contempt of Court—Defendant’s written statement 
containing defamatory matter regarding plaintiff's 
son—Plaintiff applying to Court for striking out 
theae matters—Notice on defendant, by plaintiff's 
son, demanding payment of damages within certain 
time or else he would inatitute action for defamation 
—Application and notice held no contempt of 

Court. 

Where in a suit the defendant files a written 
statement describing the plaintifi's son with a 
defamatory and abusive epithet, and the plaintiff 
makes an application to the Court for striking out the 
defamatory epithet and hisson serves a notice on the 
defendant demanding payment of damages for 
defamation within certain time or that an action 
would be brought for defamation, the application 
and the nctice do not amount to contempt of Court. 
BALDEO Saval v. Sarva DATT SHARMA AN. 65 
— Object ef proceedings for contempt— 

Articla in newspaper containing comments on find- 

ing of Magistrate held amounted to contempt of 

Couri—Tendering of apology by accused, tj 

sufficient for securing immunity from punishment. 

The principle underlying the cases in which per- 
sons have been punished for attacka upon Courts 
and interferences with the due execution of their 
orders is not the protecting ofeither the Court asa 
whole or the individual Judges of the Oourt from a 
repetition of them, but the protecting of the public 
and especially those who either voluntarily or by 
compulsion are subject to its jarisdiction, from the 
mischief they will incur if the authority of the tri- 
bunal bs undermined or impaired. 

An article in a newspaper containing comments on 
the finding of the Magistrate in an inquest under 
s. 176, Oriminal P, O., into the death of a person 
which are tantamount to imputations of deliberate 
perversity, incapability and partiality to the Police 
on the part of the Magistrate are calculated to 
bring into contempt, the Magistrate, in his capacity 
as such and for the publication of such article the 
editor and the publisher of the newspaper are liable 
to be dealt with for contempt of Oourt. The mere 
fact that an apology has been tendered by the ac 





_ cused is not a sufficient reason for securing immu- 


nity from punishment. ÁDVOOATE-GENERAL, BURMA v, 
Mauna Onit MAUNG . Rang. 308 
Contempt of Courts Act (XII of 1926), 8. 2— 

Sub-Divisional Magistrate holding enquiry under 

s. 176, Criminal Procedure Code (Act V of 1898), is 

rh Subordinate to High Court within meaning 

of Act. : 

The words ‘Subordinate Court? in the Contempt 
of Courts Act were used in a wide sense as in- 
cluding any Court over which the High Oourt has 
superintendence for the purposes ofs. 85, Govt. of 
Burma Act, 1935, that itis to say, all Courts sub- 
ject for thetime being to its appellate jurisdiction, 
The Sub-Divisional Magistrate when holding an 
inquiry under s. 178, Criminal P. O, is acting asa 
Court Subordinate tothe High Court for the pur- 
poses of the Contempt of Oourts Act. ApvooaTs- 
GENERAL v. Maune Coit MAUNG Rang. 573 
Contract—lIllegal. Szz Ocntract Act, 1872, s. oe 

9 


Penalty—Monzy payable by instalments— 
Failure of instalment rendering money paid liable 
to forfeiture—Provision held penalty, 

Where in an agreement to pay money by instal- 
ments it is provided that in case of default the 
monsy already paid would be forfeited, the provi- 
sion is a penalty. In.sucha case, if there is a 
default a reasonable sum by way of damages only 


- 


: ‘we 
r 
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can bs claimed. Mapan Tugarazs, LTD v. Narayan 

Das Oudh 849 

Proposal and acceptance—Reat~—Landlord 

and tenant--Landiord sending notice of enhance- 

ment of rent—Tenant protesting—Tenant cotinuing 
in possesston—Liability for enhanced rent. 

It is not open to a landlord to claim enhance- 
ment of rent simply by serving & notice giving ex- 
pression to his wish.that he wants enhanced rent 
for the premises. There may be contract either 
express or implied by conduct. Where a landlord 
Serves a notice demanding enhancement at a certain 
rate upon the tenant and the tenant agrees to pay 
that enhancement either in express terms or by his 
conduct in not protesting against it and continuing 
to occupy the premises, he becomes liable for the 
enhancement, but where he lodges a protest against 
the enhancement, whether that protest is based upon 
tenable or untenable grounds, it cannot be said that 
there has been any implied acceptance of the 
proposal on behalf of the landlord and no contract 
has come into existence and the tenant is not liable 
for the enhanced rate of rent. What is material is 
whether th-re is an acceptance of the proposal by 
-conduct express or implied or not, KASHI PRASAD V. 
SaJJADI BEGAM Oudh 575 


` —— ~ Stranger to, when can sue on it. oe 


A stranger to a contract can sue upon it at any 
rate in the fullowing circumstances, namely, (a) 
where a party to the contract agrees with the 
strangerto pay him direct or becomes estopped 
from denying his liability to pay him personally 
and (b; where the contract creates a trust in favour 
of the stranger, Daw Po» U Po Huyin . Rang. 875 
———- Time essence of. Sze Compromise 223 
Contract Act (IX of 1872), s. 2 (dj)—Considera- 

tion may move from third person. 

“onsideration’’ as defined in s. 2 (d), Oontract 
Act, shows that the consideration may move from 
a third person and, need not necessarily move from 
the promises. Daw Pov. U Po Huyin Rang. 875 
——— $, 23 — Contract illegai —Lllegality not 

pleaded—If shouid be enforced. 

Oourts should not-enforce illegal contracts even if 


the illegality has not been pleaded by the defen- - 
dant. 


Ko Pa Tou v. AZIMULLA Rang, 269 
8. 23 —Contract to transfer property to 
another in consideration of latter's giving false 
-evidence on behalf of former—Legality. 





Where one person enters into agreement with an~ - 


‘other person to transfer certain property to him on 
the latter’s agreeing to give false evidence on behalf 
of the former the agreement is void as the considera- 
tion for the agreement is illegal anud-opposed to publio 
policy. Ko Pa‘Tu v. AZIMULLA | Rang. 269 


me §, 63 -— Agreement to remit—Consideration is . 


necessary. - E 
-Wherethe decree-holder has actually remitted a 
portion of the debt-duetohim and- not merely pro- 
mised to remit it, no consideration is necessary. 
Actual remissionis not completed until he accepts 
the part payment-in full satisfaction. For an agree- 
ment to remit, consideration is necessary. RAMA- 
SWAMI V. GURUKaR- KUDRAPPA Mad. 338 
$.65~—-Conjflict between 3..85,. Contract Act 
UX of 1872),-ana s. 63, Madras District Munici- 

palitres Act (V of 1920). 

Section 63, Uontract Act was meant to cover thosa 
agreements a3 well which are discovered to be void 
from their inception while 59. -¥6-and 97, U. P, 
District Municipalities Act or es..68 and 09, Mad. 
District Municipalities Act, 1384, apply to contracts 


\s7—G. L—IV 





GENERAL INDEX 


. equally the vendee’s duty to know the law, 


Should not be given effect to. 


xxv 


Contract Act—contd. 


only. The distinction between an agreement and a 
contract must not be lost sight of. It would thus 
appear that the provisions of s. 65, Oontract Act, 
were only intended to come into play when an 
agreement was discovered tobe unenforceable at 
law according tothe rules laid down in ss. 96-97, 
U. P, District Municipalities Act orss. 68 and 69, 
Mad. District Municipalities Act. The result is 
that instead of their being any conflict between the 
special and general laws we find that the general 


- law would permit a party to get relief when on 


account ofa special law the agreement cannot be 


considered to be enforceable or in other words 
characterized as a contract. MADURA MUNIOIPALITY 
y. K. ALAGIRIsAMI NAIDU Mad. 780 


-e S. G5—Money paid under void contract 
repaid to vendee—Suit by him for damages for 
breach of, contract—Claim for interest on ground 
of negligence of vendor—Article cf Limstation 
Act applicable — Interest from dats of payment 
of money to date of suit, if can be graniet in 
absence of proof that money earned interest during 
such period — Limitation Act (IX of 1908), 
Arts. 35, 97, 62. 

The second part of s. 65, Contract Act, namely “or 


. to make compensation for it,” only comes into play 


when ths advantage cannot be restored. Interest on 
sum paid under void contract would only be payable 
after the advantage has been refused to be restored. 

The claim for interest on the ground of negligence 
on the part of the vendor in overlooking the pro- 
visions of the law, cannot be granted agit is 
For this 
reason also the claim for interest is not sustainable, 
Further, the claim for interest based on negligence 
of the vendor is governed by Art. 36, Lim, Act and 
not by Arts. 97 or 62. 

Where a contract of sale is found to be void and 
the amount paid underit is repaid by the vendor 
to the vendee, the vendee is not entitled to any 
interest on the amount from the date of its payment 
tothe date of the institution of the suit for damages 
by the vender for breach of contract if it is not 
proved that the amount had earned any interest in 
the hands of the vendor. Disrafor Koarp Fegoz- 
PORE v. BALWANT RAI Lah, 742 

S. 65—Suit under s3. 65, nature of—interest 
on amount of compensation. 

In a suit on the basis of a contract, a party is 
trying to enforce its terms while in a suir under 
8. 63, a party merely asks for restoration or com- 
pensation as the agreement has not matured into a 
contract and he wants to be placed in the position 
in which he would have been if no agreement had 
been entered into. 

In the. absence of any contract, there is no liabi- 
lity to pay any interest and the same cannot be 
decreed, „MADURA MUNIOIPALITY v, K. ALAGIRIBAMI 
Narpu Mad, 780 
a SS, 65, 7O—Contract of sale unenforceable 

for wané of sanction under s. 68, Madras District 

Municipalities Act V of 1920)—Vendee unable 

to. Testore goods—Must mgke compensation. 

The language of s. 65, Contrast Act, iacludes 
agreements which are destitute of legal effect from 
their inception. When an agreement is discovered 
to be unenforceable and not illegal and when a 
party .has. not been guilty of any conduct which 
would disentitle him to come to Uourt there appears 
to be no reason why the principle underlying s., 65 
it would be extreme- 


ly inequitable to find that .when a contract has 


~ 


-has received -the goods but 


- expiry of.the period 
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not been-entered into by authorized persons or is 
found to be unenforceable for want of certain 
formalities, the advantage gained by a party should 
not be, when if was not intended to be gratuitous, 
restored or compensated. The relief which a per- 
son asks for under s. $5, Contract Act, has - not 
been forbidden by any law and it cannot be legi- 
timately argued that in trying to secure-such- -a 
relief he is attempting to do indirectly what he 
had been forbidden by law to do directly. 

So where acontract of ssle is found to be un- 
enforceable for want of a sanction under s. 68, 
Mad. District Municipalities Act, the vendee who 
is unable to restore 
them must make compensation:-for- that under s. 65 
or 8s. 70, Oontract Act, MADURA Mownrorpanity v, 
K. ALagirisamit NAIDU Mad. 780 
s$., 70. Ber Oontract Act, 1872, s,65 780 
— 88.196, 65, 70—S, 196 if refers to con- 

tracta expressly Jorbidden either by persons 

ratifying themor by law~Option of ratification, 
exercise of. 

Section 196, Contract Act, refers to contracte 
which have been entered into by persons on behalf 
of others without their knowledge or authority but 
not to contracts which have been expressly for- 
bidden either by those persons who are alleged to 
have ratified them later or by lew. Moreover, an 
option of ratification could be held to be capable of 
being exercised within -a reasonable time of the 
act purported to be ratified and not after the 
for which the option was 
MUNIOIPALITY v. K, ALAGIRISAMI 
NAIDU i Mad. 780 
Copyright — Musical composition—Talkie film 

adopting tiile of song but not repeating in any 

form its words— Whether infringement of per- 

Jorming right in-musical composition— Passing off 

— Such use of title, if constitutes “ passing off.” 

There cannot be an infringement of performing 
right in a musical compcsition (assuming it to exist) 
unless there has been a public performance of the 
musical composition by the defendant. A musical 








open. MADURA 


- composition is. performed by audible reproduction, 
zby- the voice or 


by musical instruments or by 
De rari of reproduction. But -where 
nota word ofthe song is repeated in any form in 
the talkie film except that the title is eh owes on 
the film at the outset, this does not constitute in- 
es of performing right in musical composi- 
ion. 

_ in general a title is not by itself a proper sub- 
ject-matter of copyright. As a rulea title doesnot 
invelve literary cumposition and ig not sufficiently 
substantial to justify a claim to protection, That 
stutement does not mean that in paiticular cases 
a title may not be on so extensive a scale and of so 
important a character asto be a proper subject of 
protection against being copied. Where the theme 
of the film isdifferent from that of the song there 
ig mo ground in copyright law to justify the claim 


to prevent the use of the title of the song for the - 


film which is too unsybstantial to constitute an in- 
fringement, especially when used in so different a 
connection, 

It cannot be said that in no circumstances can 
there be a “ passing off” by the useof the same 
title for a literary, artistic or musical work though 
it is difficult to imagine such a case where there are 
üo circumstances calculated to mislead other than 
the mere title. A title may, however, be used in 
the case.of a book or newspaper under such condi- 
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tions that persons may be deceived into buying the - 
defendant's -book or newspaper under the impression 
that they are buying that of the plaintiff. Simi- 
larity of name megy be strengthened by similarity 
in make up, and in subject-matter, and by other 
circumstances, Nor issuch a claim limited to 
things sold, though it is commoner inthat class of 
case. It isnot impossible that there might be 
‘“ passing off” of such a nature that persons might 
pay to go toa performance of the defendants’ work 
under the impression that they were going to wit- 
-ness the plaintiff's work. Such cases are perhaps not 
very likely to occur, but there may conceivably be 
the-same element of likelihood of deception, whether 
designed or not, as to involve an invasion of the 
plaintiff's Common Law rights and a disturbance 
af his business interests. But the thing saidto be 
passed off must resemble the thing for which it is 
pee off. A frying pan cannot be passedofl as a 
ettie 
Where a talkie film uses the title of a song but 
the theme of the film is different from that of the 
song and the song is not sungat any perform- 
‘ance, thereisno * passing off.” Francis Day & 
HUNTER LTD y. TWENTIETS Osntory Fox CORPORATION 
, PG44g 
Co-sharers——Mortgage by one co-heir of his own 
share as well as ihat of others without their consent 
—Suit by mortgagee— Appointment of Kecetver— 
Rights of enjoyment of other co-heirs, if prejudiced. 
The possession of one co-heir is possession not only 


‘for himself but also for other co-heirs. The fact that he 


had without their consent, purported to Mortgage not 
only his own share but also theirs is not in itself an 


-indication that his possession had become adverse to 


theirs. Themerefact that a Receiver was appointed 
in the mortgage suitbrought by the mortgages 
against the mortgagor co-heir would not prejudice 
them inthe enjoyment of their right they being per- 
sons with paramount rights, not parties to the action 
and actuaily in possession of those rights. 58.1.8. 
K. R. OHBITYAR FIRM v. FAROK AnMED = Rang, 460 
One of two co-sharers of er- proprietary 
tenancy accepting whole of ex-proprietary rent in 
lieu of profiis—Whether estopped from aubse- 
quently clatming profits. 

Where in a suit for arrearsof rent on the ex- 
proprietary holding, one of two co-sharers of the 
khewat number, accepts the whole of the ex-pro- 
prietary rent from the other co-sharers who is the 
6xX-proprietary tenant in lieu of his share of the 
profits, heis estopped from subsequently claiming 
a share of profits inthe remaining portion of the 
str land, Guasitoo MAL v. Asa Kam Ali. 369 
Sale of house by tenant to one co-sharer— 

Other co-sharerscan sue for , joint possession of site 

by removal of materiais. : 

All the co-parceners in a joint pattt or mahal are 
joint owners ofthe site cf the houses of tenants 
and raiyats situated in that patti or mahai. If the 
tenants or raiyat dies without leaving any heir 
or abandons the house the right to the joint posses- 


=e 





-sjon of the site and the materials vests in all the 


co-sharers and in such a case one co-sharer has no 
right totake possession of the materials or of ‘the 
site tothe exclusion of the other co-sharers. It is 
also clear that a tenant ora raiyat has the right 
to transfer the materials of the house to any person 
he likes provided the materials belong to him and 
there is no custom prohibiting such a transfer. A 
sale of his house bya tenant or razyat to one of 
the co-shareis, does not entitle that co-sharer to 
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retain possession of the house along with the site 
to the exclusion of the other co-sharers. The ten- 
ant or raiyat has a disposing power only so far as 
the materiale of the house are concerned and has 
not a transferable interest in the site of the house, 
The retention of possession by one of the co-sharers 
of the house of a tenant orratyat that has been 
purchased by him furnishes the other co-sharers 
with a cause of action fora suit for joint posses- 
sion of the site by removal of the materials. The 
question of special damage does not arise and the 
cause of action in such cases is constituted by the 
invasion of the right ofthe co-sharers to joint en- 
joymeut of the site of the house. DarsHan Sinau v. 
Prag SINGH All. 39 
- Suit by other co-heirs for declaration of 
rights as co-owners—Whether must seek remedy 
against Receiver—Mortgagee’s claim in such suit for 
charge on their shares ~Relevancy. 

In aguit for the declaration of their rights as co- 
owners, they need not seek any remedy against the 
Receiver. The claim of the mortgagee in such a suit 
that he had a charge on their property which they 
must redeem is entirely irrelevant. The co-heirs 
need not ask for the further relief of partition. S. L. 
8. K. R. Onertyas Firem v, Fasok AumMED Rang. 460 
Costs. Ses Attachment 105 
Court Fees Act (Vil of 1870), S. 7— Sumit instituted 

on March 1, 1937, i,e., before amendment of Act 
in 19388—Law applicable—Plaintiff in possession 
of house in suit, requiring cancellation of sale 
deed eee tobe obtained by fraud—Court-fee 
payable. 

Suit brought on March 1, 1937, before the amend- 
ing Court Fees Act of 1938 was passed, will be 
governed by the provisions of the Act as it stood un- 
amended. 

The provisions of the Court Fees Act as it stood 
before the amending Act was passed and even-those of 
the amending Act clearly showthat the Legislature 
has made a distinction in the omount of court-fea 
between suits for possession of immovable property 
and those seeking reliefs other than possession in 
respect of immovable property, the court-fee required 
in-the case of the- latter suits being much less than 
that required in suits for possession. 

Where the plaintiff is herself in possession of the 
house in suit and all that she requires is cancellation 
of the sale deed which she said was obtained from 
her by fraud and undue influence in such a suit, 
she cannot be required to pay ad valorem court- 
fee on the market value of the house which is the 
court-fee payable on a suit for possession. The plain- 
tiff can therefore be allowed to pay court-fees only on 
declaratory relief. Or Larv, Kanim Zani Oudh 454 
———— 8. 8 (C) as amended In Bengal—Suit for 

declaration that plaintiffs were entitled to per- 

form religious ceremonies every year in courti- 

yards of defendant’s palace—Enquiry under s. 8 

(c), if justified. 

The plaintifis instituted a suit against a Ruling 
Chief for a declaration to the effect that they were~ 
entitled to perform certain religioue ceremonies on 
the -occasion of the Moharrum every year in one 
of the court-yards attached to the defendant's 
palace and they also asked fora perpetual injunc- 
tion prohibiting the defendant from interfering with 
thé plaintifs -by:alleging his own titlé:- 

Heid, that there was no difficulty informing an- 
estimate as to the extent of the loss which would 
be incurred by the defendant if the plaintifs suc- 
ceeded -in: their suit,- Obviously ina case of this 
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sort the extent to which the defendant's property 
will be depreciated should be taken to correspond 
to the value of the benefit which the plaintifis seek 
to obtain if they succeed in their suit. From this 
point of view, therefore, there was objective stand- 
ard of valuation which would justify the Court in 
holdiog an enquiry under s.8 (c), Court Fees Act. 
Saurisn Ouanpra Roy v. GOPAL Ostacar Cal. 51 


Criminai Procedure Code (Act of 1898), ss. 10’ 
438—District Magistrate invested with power? 
under 8. 10 has also other powers not contemplat 
ed by Code, 
From the mere fact that the District Magistrate 

has been invested with certain powers under s, 10, 

it does not follow that he has not other powers 

which are not contemplated by the Criminal P. O. 

He is in addition the Collector of the district. He 

1s also the District Officer and in those capacities 

he has to perform many functions which are not 

covered by the Criminal P.O. Brsoy Krisana DEB o. 

Sayam NARAIN SINGH Cal, 310 

—— $88.75 (2), 205, 540-A—Magisirate writ- 
ing to another Magistrate to return warrant un- 
ezecuted—E fect. 

A warrant is an order addressed -to a certain person 
directing him to arrest the accused and to produce 
the accused before the Court. The warrant may 
have a further provision for admitting the accused 
to bail. Butin each. cass the warrant is an order 
directed to someone to arrest a certain accused and 
bring him before the Court, and the person to whom 
it is addressed mayif he is a Magistrate or Police 
Officer endorse the warrant to some one serving under 
him. When the Magistrate writes to the District Magis- 
trate in another province asking him to return the 
warrants unexecuted then it igclear that the warrants 
are cancelled. Section 75 (2), Criminal P. O., does not 
require that there should be any formal order on the 
record, of cancellation. Jaapisu NARAIN BAJPAI v. 
EMPEROR All. 682 


S. 106—Expression “offences involving 
breach of peace,” meaning—OConviction of accuacd 
under 8. 294, Penal Code (Act XLV of 1860) — 
Order under s. 106, when can be made. 

The expression “offences involving% breach of the 
peace” in s. 106, Criminal P.O, means offences in 
which the commission of a breachofthe peace isa 
necessary ingredient, or offence the commission of 
which has actually led toa breach ofthe peace 
(irrespective of the party by which that breach is 
committed), It is impossible to construe the word 
‘involve’ as equivalent tothe words ‘likely to lead 
The mere use of abusive language ina public 
place is not of itself a breach of the peace, though 
of course it is likely to Jead to one. Itis not one of 
the offences affecting the public tranquillity mention- 
ed ins. 106. The words “breach of the public peace” 
have not onlyin popular usage but in law, the 
significance of a disturbance of the peace by some- 
thing more then mere abusive or obscene words, that 
is to say, by resort, if not to actual violence, to threats 
In other words, the word ‘peace’ is used asa 
synonym for security rather than for tranquillity. 
Where therefore an accused person is convicted of 
an offence under s. 294, I. P.O., an order unders, 106 
cannot be made unless there is a finding that active 
criminal intimidation or assault, etc., have actually 
occurred in consequence of the obscene abuse, THe 
Kina v. Mauna Kyi Nyro Rang. 149 
S. 106—Order under, when can be passed— 
Conviction under s, 323, Penal Code (Act XLV of 
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1860), set aside and one under 3. 342, Penal Code 

maintained — Order under s. 106, if can be passed. 

One has to see not whether onthe facts the per- 
sons against whom an order under s. 106, Criminal 
P, C., is passed did commit a breach of the peace 
but whether they were convicted of an offence which 
necessarily involves a breach of the peace. If the 
offence is one in which a breach of the peace may 
have been committed in the circumstances of the 
case but which in other circumstances does not 
necessarily involve a breach of the peace, an order 
under s. 108 of the Criminal P.O., cannot be pass- 
ed. Where the Judge has set aside the conviction 
under s. 323, I. P. O., leaving only the conviction under 
s 342, I. P, ©., an order under s 106, Criminal P. O., 
cannot be passed. ÀKSTAR HUSAIN V. EMPEROR 

Oudh 808 
— §,110—“Offences involring breach of the 
peace,’ meaning of. 

The words “ offences involving a breach of the 
peace ° ins. 110 (e), Criminal P. O., mean offences 
in which a breach of the peace is an ingredient 
and not offences provoking or likely fo lead to a 
breach of the pesce. Mauna Po AUNG v. Tue Kine 

Rang. 609 
s.110 (e)-——"' Habitually,”’ meaning of. 

The word “ habitually ins. 110 (e), Criminal P. 
©., implies frequent practice or use. It implies a 
tendency or a capacity resulting from the frequent 
repetition of the same acts. Maune Po Aune v. THE 
KING Rang. 609 
~i §,144. Sge Oriminal Procedure Code, 1898, 

8.145 349 

$.144-—Order spending itself —~Interference 
by High Court, 

It is not the usual practice of the High Court to 
interfere with an order which has spent in its force 
unless there are special reasons for such inter- 
ference. Rama BARIK v. EMPEROR Pat. 511 
- 8.144—Srarting of rival business in close 

proximity to previously established one — Order 

under 8.144 against person interested in rival 
business, if can be issued. 

A Magistrate, as an emergency measure, has power 
to stop, by an order under s. 144, Criminal P. O 
the holding of ahat, or the exercise of his rights 
by a man on hisown land, But a man, who holds 
a haton his own land, is perfectly entitled to do 
so and that by itself isnot a wrongful act. Com- 
petition in trade, unless illegal methods are adopted, 
is not a wrongful] act. When a rival business is 
started in close proximity to a previously esta- 
blished business the person interested in the latter 
is, bound to object tothe former and scme sort of 
strained feeling is inevitable. This by itself is no 
ground for restraining the new comer from carrying his 
trade unless he is doing or is likely to do any wrongful 
act which may lead to a breach of the peace. In such 
a case the best course is to prohibit the doing of the 
wrongful act or if necessary, to bind down the 
wrongdoer under s. 107, Criminal P, O. But an 
order more or less of a permanent nature is not 
justified under s,144, Criminal P. ©, which is 
meant for speedy remedy. Rama BARIK v. EMPEROR 

Pat. 511 

- $.144,145—No real disputeas to posses- 
sion—Imminent danger of breach of peace—Order 
under 8 144 is proper—Order under s, 145, when 
becomes necessary. 

It is only where there is a dispute likely to 
cause a breach of the pesce concerning any land 
or water or boundaries thereof and the dispute 
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requires to be decided on evidence that resort to 
s. 145, Oriminal P. O., becomes necessary ; and for 
this purpose the dispute has to -be a real dispute 
and not @ mere pretence on behalf of one of the 
contesting parties. Where there is no such real 
dispute, orders under s.144are not improper. There 
may even be occasions where an order is first 
appropriately passed under s, 144 and the proceed- 
ing is afterwards ccnvertel1 into one under s. 145 
in order to pass an even more appropriate and per- 
manent order. 

Where A isin possession of the land and con- 
tinuing it and B is trying to take the possession 
of the same land and the Police report that there 
is imminent danger of a breach of the peace an 
order under s. 144 is proper one as there is no real 
dispute about possession at all, Buunesawar PRASAD 
v. RomMory Ror Pat.139 

S, 144 (3)—Scope—Order to general public 
prohibiting them from doing certain acts “ within 
limits of Nawadah Unton Committee,” held auffici- 
ently described particular place within meantng 

of s. 144 (3), 

Sub-s. (3) of s 144, Criminal P., O., has nothing 
to do with the nature of the order, but is merely 
one of the four gub-sections which refer to the 
manner of promulgation and tothe duration of an 
order under sub-s (1). 

Where an order is passed under s. 144 to the 
public generally, prohibiting them from doing 
certain acts “ within the limits of Nawadah Union 
Committee,” the order sufficiently describes a par- 
ticular place within the meaning of s. 144 (3) when 
the limits of the Union Committee are clearly and 
specifically defined, In the matter of MADAN Kisnore 

Pat. 135 
———— $, 145 See Criminal Procedure Code, 1898, 

s. 144 j 139 

S. 145—Inguiry under sub-s. (1). 

Sub-s. (1: of s 145 does not contemplate any sus- 
tained inquiry before the making of the prelimi- 
nary order. It isin the highest degree absurd for 
a Magistrate to delay the passing of a preliminary 
order while he undertakes a prolonged inquiry ex- 
tending over several hearings. MUHAMMAD ALI YAR 
MUHAMMAD V. SHAMSUL HAQ Pre ZIALDIN S-AH 


Sind 636 
S. 145—Inquiry under sub-s. (4) whether 
obligatory after passing order under sub-s. (1)— 


Order under sub-s. (6),if must follow subsequently. 

Sub-ss (1), (4), (5) and (6) of s. 145, Oriminal P. 
O., are complementary. Ones an order has been 
passed, under sub-s. (1), it is obligatory for a Magis- 
trate to make the inquiry provided for in sub-a (4) 
subject only to the obligation under sub-s. (5) to 
terminate the proceedings in the circumstances 
therein contemplated. The words of sub-s, (4) “‘ the 
Magistrate shall then...... ..... “are mandatory. “The 
word ‘then’ refers to the stage when in compliance 
with the order under sub-s. (1) the parties have 
put in their written statements and attended the Court. 
On the completion of the inquiry under sub-s. (4) a final 
order under sub-gs, :6) must follow, it being obvious 
that the holding of the said inquiry is a condition 


- 


precedent to the making of the order under 
sub-s. (6). An order under sub-s, (6) cannot be ` 
made without having held any inquiry under 


sub-s. (4). MUHAMMAD ALI Yar MUNAMMAD V. SHAMBUL 
Hag Pin ZiapIn BHAH Sind 636 
- $.145—Land cultivated by heirs of zamin- 
dar on his behaif— Person squatting on such land 
—Heirs declaring to be heirs of auch person in 
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respect of same land—Waether amounts to forcible 

ousting of zeamindar. 

Where after a person has squatted on the land of 
gamindar cultivated by the heirs of zamindar on his 
behalf, the heirs declare they are heirs of that 
person in respect of the same land sucha declara- 
tion in such circumstances cannot amount to for- 
cible ousting of the zamindar. MUHAMMAD ALI Yar 
MouamMap v SaamsuL Hag Pr ZIALDIN Saau 

Sind 636 
S.145—Magistrate,ifand when can cancel 
his order under s. 145 (1) or terminate proceedings. 

Sub-sections (4) and (5) of s. 145, Oriminal P. O., 
are not exhaustive and arenot intended to preventa 
Magistrate from terminating proceedings under s. 145, 
Criminal P. O.. when he is satisfied that the very 
cause and reason of proceedings under s. 145, Criminal 
P. O., has ceased to exist. The Magistrate can cancel 
his order under sub-s. (1) or terminate the proceedings 
when, upon other information, or, if may be, on his 
own information he is satisfied that no dispute likely 
to cause a breach of peace exists. However as pro- 
ceedings are instituted upon some information, so 
they should be terminated likewise upon some infor- 
mation and ordinarily it is desirable beforea Magis- 
trate terminates proceedings ofthis sort inthe 
{ exercise of powers which by necessary implication, 
the section confers, that he should have on record a 
Police report or other imformation to the effect that 
no dispute likely to causea breach of the peace 
exists. But where, the diary shows that the parties 
attended the Court from time to time, talked about 
| acompromise and then finally stayed away and did 
| nothing for months, that might be said to constitute 
information which would justify a Magistrate in his 
opinion that no dispute likely to cause a breach of 
the peace existed anylonger and would justify his 
order terminating the proceedings. Munammap AYoos 
Barruppin Kuan v, GULZAR MEHAR Sind 752 
——--— §. 145 -Words of Proviso to sub-s. (4) mean 

two months before date of preliminary order under 

sub.s. (1). l 

An inquiry under sub-s, (4) of s. 145, Oriminal 
P.. O., is as to possession on the date of the preli- 
minary order under sub-s. (1) and the words of 
the proviso “within two months next before the 
date of such order" are precise and unambiguous, 
These words afford no scope for holding that in 
those cases where a Magistrate does not make a 
preliminary order within two months of the dis- 
possession, the party complaining is still entitled 
to proceed under s. 145, Those words mean two 
months before the date of the preliminary order. 
MUHAMMAD ALI YAR MUHAMMAD ov. SuamsuL Haq PIR 
ZIALDIN SHAH Sind 636 
~ 88, 145, 144—Bona fide dispute as to posses- 

sion of land-~-Proper way is to proceed under 

8. 145 and not under s. 114. 

In the caseof bona fide disputes with regard to 
possession of land the proper method of dealing with 
the dispute is by a proceeding under s. 115 of the 
Oriminal P. O., and not by a proceeding under 
s.145. BEHIKBALI TEWARY 9, Acualpar KUER 

Pat. 349 
8. 145—“Actual possession” has no refere 
ence to any right to possess. 

What the Magistrate is concerned with in pro- 
ceedings relating to disputes asto immovable pro- 
perty under Chap, XII, Criminal P. O., is not the 
right to possess the subject-matter of dispute but the 
actual possession thereof at the date of the order 
under cl, (1), a. 145, The expression ‘actual posses- 
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sion’ is plain and unambiguous and has no reference 
to any right to possess. RAHIMALISSAH ALIsHAR Y. 
EMPEROR Sind 627 
— $. 162—Statements by witnesses to ingesti- 
gating officer at time of identification of accused— 

Admissibility. 

The statements made by prosecution witnesses, 
to the investigating officer atthe time when they 
picked out the accused as the person who had com- 
mitted the offence are hit hy the prohibition contained 


in s. 162, Oriminal P. O., and are inadmissible. 
KRISHNA KAHAR y. EMPEROR Cal. 129 
————— 8. 164, See Criminal Procedure Code, 

1898, s, 339 (2) 203 


S.164—Admission of incriminating facts 
by accused to Magistrate under s, 164 or to Court 
during trial—Adméissibility under es. 18 to 2] 
Evidence Act (I of 1872), l 

onsiderations which attach to the questio 
the admissibility ofa confession made adoi a ine. 
Oriminal P. O., are different from the considerations 
which attach to a confession made before a Magis- 
trate. The protective provisions of s. 162, which 
apply, to statements by accused persons to the 
Police, or at least to accused persons who are at 
first witnesses, have their origin in the infirmities 
which it is believed, may affect the evidence of the 
Police in India as to statements made by accused 
persons, Such considerations are obviously not ap- 
plicable to statements made to Magistrates either 
under s. 164 ors. 342, An admission of incriminat- 
ing facts made by an accused person to a Magis- 
trate under s. 164, or a statement made to the 
Court during the course ofthe trial is admissible 
in evidence for what itis worth against the person 
who makes it under ss. 18 to 21, Evi, Act. 
ALLAHWARAYO DARYAKHAN v. EMPEROR Sind 576 
——— $. 164—Statement recorded under s. 164— 

Tia return to witness or Pleader is illegal, 

Under sub-s. (2) of s. 164, Oriminal P. O., etate- 
ments or confessions recorded are to be forwarded 
to the Magistrate by whom the case is tobe tried 
or inquired into. Returning of statements recorded 
under s. 164 either to witnesses or to the Pleader 
is wholly illegal. T. M, Mogamzp Oassiu v, G. 8, T 
SHAIK T'HUMBY SARIB Rang. 77 

88.164, 337—Procedure to de followed in 
recording statement of accused after tender of 
ae å : ; 

n resording a statement after an acceptance cf 
pardon, the Magistrate has the power of ndminis- 
tration of oathorsolmn affirmation under s. 164 
Criminal P. O. The proper procedure then to be 
followed by a Magistrate is to record the statement 
of the approver immediately after, and not before 
tendering pardon. A statement so recorded is clenr- 
iy admissible in evidence under s. 339 (2). Horan 
y. EMPEROR Nag. 203 
———— 8. 192—Case under s. 427, Penal Code (Act 

XLV of 1860), transferred to Third Class Magis- 

trate—Triat by latter is without jurisdiction 

illegality held not curable by æ. 537, Criminal 

Procedure Code (Act V of 1898). 

The Oourt's jurisdiction must be determined on 
the allegations made in the complaint and on the 
compares statement in support of the com- 
plaint. - 

If the Magistrate to whom a case is transferred 
under s. 192, Criminal P, O., lacks jurisdiction to 
try the case the order of transfer is bad in-law 
A. First Olass Magistrate taking cognizance of a 
cage under g, 427, l. P.O., cannot transfer itto a 
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Third Class Magistrate. It may be that after a 
trial, it isfound that the case has been materially 
exaggerated ; but unless it has been found at the 
very outset that the allegations are exaggerated 
with the intention of seeking a particular Oourt for 
redress the statement of the complainant in`a crimi- 
nal case andthe statement of the plaintiff in a civil 


case has to be accepted for the purpose of jurisdic- ` 


tion. Hence, the trial of the case by the Third 


Olass Magistrate ig illegal. The case is not cover- - 
question, of- 


ed by s. 537, Oriminal P, O., as a 
jurisdiction is involved and a defect of jurisdic- 
tion is nct curable by s. 537. MATARA v. KAMTA 
Oudh 553 
s. 205 (1)—Warrant issued subsequently 
recalled— Accused before Magistrute—Accused, if 
can be allowed to appear by Pleader, 

The word “ever” in “whenever” in s. 205 (1), 
Criminal P, C., implies different occasions and is 
in contrast to the words used inthe previous s. 204 
about issuing a summons in the first instance. 
case where a warrant had been issued and recalled 
and a summons then has been issued s £05 will 
apply by virtue of this word “whenever.” The same 
result follows when the accused -being before the 
Magistrate he does not think it necessary for him to 
iesue summons for his appearance. In such a case he 
can sliow the accused to appear by Pleader. J apisH 
NARAIN BAJPAI V, limesror áll. 682 
—_——— 8$. 225. Sse Oriminal Rrocedure Uode, 

1898, s. 233 862 
——— 88S, 233, 225, 537—Charge under s. 420, 

Penal Code (Act XLV of 1860), covering many 

cases of cheating—Defect, if curable, when no 

prejudice is caused. ; 

Lumping of various cases of cheating in a charge 
under s. 420, I. P, 0., should beavoided. , But where 
by such a defect no prejudice is caused to tha 
accused, and there is no miscarriuge of justice, the 
defect is curable under ss. 225 and 537, 
P. O. CHANDRA Narain JEA v. TuE Kina- Emperor 


s. 239 (d). Sere Criminal Procelure Code, 

1898, s. 537 361 
.—— ss. 239 (d), 537—Jotnt trial—Tests.— 

Common objefte 

The question of joinder and misjoinder depende on 
tho form of the accusation made rather than on 
the facts actually proved at the trial. The 
nature of the charge is really the crucial point 
Before a joint trial can be held to be permissible or 
justifiable it must be established that each one of 
the accused was so connected with the other accused 
that the act done by one of them may be said to have 
been done conjointly with the other, 

The fact thatthe accused are all servantsof the 
same master and so connected with the same person, 
does not necessarily involve connection with each 
other for the purposes of the offences charged. 
Similarly common purpose would not be enough to 
make offences part of the same transaction, if the 
offenders act independently. Where the accusation 
does not involve anything from which it could be said 
that the accused are charged with different offences 
as.forming part of the same transaction joint trial 
cannot be held. NATHU Cuaupsury v, EMPEROR 

Pat. 361 
$. 248—-Withdrawal of complaint against 


Pat, 862. 








some accused—I} involves withdrawal of whole com-- 


platnt. 
There is; nothing in s. 248, Criminal P. O., which 
involves a withdrawal of the whole complaint merely 
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because the complaint is withdrawn as against some 

of the accused. Soura INDIAN GENERAL ASSURANOK 

Co., Ltp. v. Tue REGISTRAR of Lirs-Insuranoge Con- 

PANIES, MADRAS Mad, 220 : 

m §, 250 —Accusation must not only be false 
but alse frivolous or vexatious. 

It is only when the Magistrate is of opinion that the 
accusation against the accused was not only false - 
but also either frivolous or vexatious that he can act-- 
under s. 250, Criminal P. ©. The reason is that this 
section is not to be applied exceptin cases which are 
frivolous or vexations. It is not intended to be 
applied in serious cases which are to be dealt with 
under ths provisions of s.211,I. P. ©. It is for this - 
reason that a Magistrate must find that ths casa is- - 
frivolous or vexatious before he has jurisdiction te 
deal with the matter under s. 250. Ma Pu v. MAUNG - 
Tun Pz Rang. 744°! 
S$. 250—Complainant to pay compensation: - 

to each of several accused—Proper order for im-' 

prisonment in default. 

Where a complainant has to pay compensation to : 
each of several accused the imprisonment which the - 
Magistrateorders in default of payment should be 
ordered in respect of default of payment to each of“ 
the accused. Ma Pu v, Mauna Tun PE Rang. 744° 
s. 263 (h)—Judgment, writing of—~Duty-: 

of Magistrate pointed out. 

If a Magistrate thinks that all that is necessary for 
him to say by way of judgment is thathe sentences: - 
an accused to imprisonment or fine, then he is not- 
doing his duty properly. Oases have to goto the 
higher Courts when persons are convicted and the - 
Magistrates should understand that itis their duty ~< 
to write their judgmente carefully. They may- be 
concise and they need not be elaborate, but they. 
should show on the face of them that the cases of- 
both parties have been carefully and properly con- 
sidered, Section 263,‘cl. (k), Criminal P. O., enjoins- 
that a brief statement of reasons for the order should- 
be given by the Magistrate. It -is absolutely neces- 
sary that this should be done, otherwise the general 
public is likely to lose faith in the- administration.of | 
justice., DAL UHAND v, EMPEROR . All. 642 ~ 
—88. 297, 423 (2)— Trial by jury—Mia-- 

direction—Duiy of Court -Charge of cheating—-- 

Failure to explain to jury necessary tngredients— - 

Whether misdirection. 

In a trial by jury itis the duty of the Judgeto: 
explain to the jury the necessary ingredients which : 
the prosecution has to prove before the charges can- 
be held to be established. This is particularly - 
necessary ina case where the main charges are of: 
cheating. Where the cheating consisted mainly of-. 
false representations to the complainant by- thes 
accused that he would arrange to have certain con- 
tracts obtained for himself and for the complainant 
and the allegation of the prosecution is clearly that 
at the time he made these representations they: were 
false in the sense that he had no intention of 
fulfilling them, it is clearly necessary to point: out- 
to the jury the difference between a promise which: 
is not intended tobe kept at the time -it is made 
and a promise which is intended to be kept atthe 
time it is made but is subsequently broken. In the 
latter case the offence would not necessarily be one 
coming under the legal definition of cheating. Failure 
to do so amounts to misdirection. ARNOLD MoNTEATEH 
MATHEWS y. EMPEROR J Lah. 456. 
m S. 387—Heference under—High Court,-if 

can go into evidence irrespective of whether there 

was any misdirection or misunderstanding of-law.. » 
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formally ag that of 


a statement recorded under s 






_ 364. It is also otherwise inadmissible 


. promise of a pardon. 


_ tender of pardon. HORILAL v. EMPEROR 


* mises. mal | 
' passed, as otherwise, if accused persons consider 
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The Oourt in a reference under s. 307, Criminal 
P. O. is entitled to go into the evidence irrespective of 
whether there was any misdirection or misunder- 
standing of the law or not. HEmpgror y. DULLU KUER 


Pat 387 

-— -— $, 337. See Oriminal Frocedure Code,- 
1898, s 339 (2) i 203 
—— $8. 339 (2);.164—Statement of confessiona! 


nature recorded before tender of pardon, not 

strictly according to provisions of s. 164—~Admisst- 

bility of, against accused in his trial afier for- 
fetture of pardon. 

Any statement made by an accused perscn:before 
he receives pardon under s, 337 must, if itis of a 
confessional nature, be recorded strictly in accord- 

ance with the procedure prescribed for the record 
of confession by ss. 164 and 361, or the statement of the 
accused after he has been pardoned may be recorded 
in his character of a witness under s. 164, Oriminal 
P.O, or his statement may be one which is recorded 
& witness examined in the 
course of an enquiry or trial. The word " state- 
ment” contemplated in sub-s.'2 of s. 339, appears 
primarily to refer to a statement made by him as a 
witness as contemplated in sub-s 2 of s. 337 in the 
course of an enquiry or trial. It may also include 
ln4 after the tender 
of pardon but it can in no case include a confes- 


_ Bional statement made by an accused person before 


the tender: of pardon unless it was recorded in 


. accordance with the strict’ procedure provided for 


recording confessions, 

Hence a statement made by the accused, of a 
confessional nature, before he had been tendered 
perdon and. after he was put on solemn affirmation, 


, is ‘inadmissible against him in his trial after he 


has forfeited the pardon if it is not recorded as a 
confession inthe manner prescribed by bs. 164 and 
for -the 
reason that the accused was induced to make that 
statement implicating himself and others on the 
HoRILaL v, EMPEROR Nag. 203 

$8,339 (2), 337, 164 —S. 339 (2) to be read 
in conjunction with s. 33i—3. 337 does not contem- 


plate recording of statement by accused as prelimi- 


nary to tender o] pardon. 
Sub-s. 2 of s. 339, Criminal P. O., has to be read 
in conjunction with g. 3437. Section 337 itself does 


- not contemplate and authorise the recording of any . 


.statement .by the accused as a preliminary to the 
Nag. 203 
8, 342—Mere failure to record examination 
of accused does noi result tn miscarriage of justice 
_when Magistrate has considered the statements. 
“When a Magistrate has considered the statements 
of the accused they cannot possibly be prejudiced py 
‘the mere fact that he did not reduce those statements 





_ to writing in the proper column provided in the 


summary register. dit would theréfore be absurd to 


. ay that the mere failure to record the examination 


has resulted in a miscarriage of justice, Kuan'Mo- 
HAMMAD V. EMPEROR Pesh. 769 
8. 352—Holding of trial at place other 

than Court hkhonse—i'receaure to be followed. 
Whether the Magistrate should hold the trial at 
-a place other than his Court-house is a matter 
puwely within the discretion of tke Magisirate kim- 
self. Where he decides to huld the trial in the 
jail premises he must pass a formal order direct- 
ing that the tiial should be held in the jail pre- 
Such aformal order must invariably be 
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and has caused a failure of justice. 


' Ucurf interferes it must also find 
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that they have a grievance in any matter it would be 
difficult for them, in the absence of any formal 
order, to have recourse to higher authority for 
redress, It is ordinarily for the trying Magistrate 

l mattera if he con- 
siders that the trial should not be held in his 
.court-houss. If, however, the District Magistrate, 
who is responsible for law and order in his 
district, wishes to take the initiative in such 
matters himself, his proper course is not to move 
the Local Govt. himself straigutway in the matter, 


-but to instruct the Public Prosecutor to make an 


application to the Magistrate asking that the trial 
shall be held elsewhere. It isthen for the Magis. 
trate to pass formal orders as to whether he con- 
siders it desirable to hold a trialin the Court or 
outside of it. If the Magistrate then wishes to try 


the case in a place other than his Court, he will 


do so after obtaining the permission of the neces- 
sary authorities who are in control of the premises 
to hold the trial. 
Toe Kine v. U KoBMEIN Rang. 640 
$8. 415, 439—"Any twoor more of the 

punishments,” meaning of. 

Section 415, Oriminal P: O., refers to two or more 
punishments of different kinds. It has no application 
ın a cass in which two non-appealable sentences of 





` fine have been passed and the aggregate amount of 


fine does not exceed Rs, £0, 

An accused who was convicted of ‘rioting only and 
was sentenced to paya fine of Rs. 20 filed an appeal 
under 8. 415-A. Heallezed that as two other accused 
who were convicted atthe same trial and sentenced 
to pay two fines Ks, 20 for riotingand Rs, 23 for an 
offence under s 355, I, P. O., had a right of appeal 
under s. 415-A he had also the right of appeal : 

Held, that none of the accused hadany nght cf 


‘appealas there was no combination of punish- 


ments in one sentence within the meaning of 
S. 419, [nre PALUVADI VENKATARAMAYYA Mad, 103 
~ 88.423 (2), 297 -Trial by jury—Misdirec- 

tion—Interjerence by High Court—'Hrroneous’ in 

8. 423 (2), meaning of. 

If the High Oourt finds in a case of trial by ju.y 
that there ıs a misdirection it has to examine the 
evidence to see whether the verdict was erroneous 

l sed £ If it cannot so 
find, it cannot interfere. One’ meaning of word 


“erroneous? 8. 42312), Oriminal P. O., is that if the 


Qourt after examining the evidence finds that, even 
if the misdirection had not occurred, the jury could 
not reasonably: without being perverse or unduly 


' foolish have come to any other decision it will not 


interfere. l: is, however, clear from s. 423 (z), that 
even if there is a misdirection, the High Court is 
not entitled to alter or reverse the verdict or verdicts 
unless these verdict or verdicts are “ erroneous " 
by reason of such misdirection and before the High 
that there has 
been a failure of justice under s 537. ARNOLD 
MontBatu MatoEws v. EMPERUR Lah. 456 

SS. 433, 438. see Oriminal Procedure 

Ood +, 198, s. 582 (3) 407 
———— S, 438—" Proceeding " in 8. 438—Order of 

District Magistrate not judicial one—No penaity 

exacied for tts non complianve—Interference by 

High Court under 3. 438. 

The word “ proceeding used in s. 438 must be 
a proceeding as referred to in s. 433, that is to say, 
& proceeding before any inferior Uriminal Court, 
The High Uourt will nos interfere where the Magis- 
trate or other officer is acting in an executive and. 
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not in a judicial capacity. It is only when an 


order has been made, and for non-compliance’ of 
that order some penalty has been exacted that the 


High Oourt will interfere. 


- . 


would have jurisdiction to award costs. 


Held, that the High Court could not interfere 
under s.438 as the order of the District Magistrate 
was not a judicial order and secondly, because the 
order was not enforceable and no penalty had been 
exacted under it. Brsoy KRISHNA DEB y. SEYAM 
NARAIN SINGH Cal. 310 

- 8, 439. Sze Criminal Frocedure Code, 

1898, s. 476 §21 
——_—— $. 439—Repvision — Interference with con- 

siction on facis. 

Obiter.—Where the grounds taken for saying that 
the Magistrate was wrong in convicting accused are 
all grounds of fact and not connected with any ques- 
tion of law, High Oourt cannot interferein revision 
with conviction. In re PaLuvaDI VENKATARAMAYYA 


Mad.103 
m S5, 47G. 

Ser Criminal Procedure Code, 1898, s. 482 470 
Sze Evidence Act, 1872, s. 44 ~ 867 
—__—-— $, 476 (as amendsd in 1923)—Appiz- 
cant, if entitled to adduce evidence outside record 
of proceedings out of which application arises, to 
show that evidence, tn those proceedings was false. 
In deciding whether it is in the interests of justice 
that an inquiry should be made the Oourt is not 
confined tothe record of the proceedings, but is 
entitled to take into account and consider informa- 
tion otherwise acquired. The applicant is entitled 
to adduce evidence outside the record ofthe pro- 
ceedings out of which the application arises to show 
that evidence given in those proceedings was false. 

Braawanpas Naganpas v, D. D, PATEL & Co. 
om. 867 


B 
s. 476 (as amended In 1923)—Appit- 
cation under, when should be made. 

Under 8, 476 as it now stands the application need 
not be made in the course of the proceedings out of 
which it arises, or immediately thereafter. Whether the 
Court would accede to an application made long after 
the termination of the proceedings out of which it 
arises ig a Matter which would arise upon the merits 
and would no doubt depend upon all the circum- 
stances. BuaGwanpDas Naranpas v. D. D, Patan & Co. 

Bom. 867 
5. 476 (as amended in 1923)—Proceed- 
ings under—Costs, if can be awarded, 
Proceedings under s, 476 being of civil nature Court 
BHAGWANDAS 
Napanpas v. D. D. PATEL & Co. Bom. 867 
~—_—--- §, 476 (as amended In 1923)—Stranger 
to proceedings in which offence is committed can 
apply under s. 476. ` 

Section 476, Criminal P. O., as amended, contains 
words which were not present in the former section, 
namely “whether on application made to it in this 
behalf or otherwise.” ‘Therefore it is open to the 
Court to entertain an application under s. 476 at the 
instance of a stranger to the proceedings out of 
which the application arises and in the course of 
which the oftence is alleged to have been committed. 
BuaGwanpas Nagannasv.D, D. FATEL & Co. 

f Bom. 867 


s. 476—Discretion as to making complaint 
under s. 476 exercised by single Judge of High 
Court—Interjerence uith, by appellate Bench in 
appeal. 

The power to lay a complaint under 8. 476, Oriminal 














P. O., is a discretionary power, and an appellate ` 
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Bench of the High Gourt would nôt interfere with the 
exercise of his discretion by‘ a single Judge of the 
Court unless it could be shown thatthe discretion 
had beenexercised under some misapprehension 01 
error which was plain on the face of the record 
Tan Ba OnEena v. REGISTRAR, ORIGINAL BIDE, Hae 
Court Rang. 754 

S. 476—Jurisdiction of Court to mak 

complaint of abetment of offence under s. 205 

Penal Code. i 

A. complaint of abetment of forgery is a complaint 
of an offence punishable under one of the sections 
of the Code named in s. 195 (1) (b) namely s. 2085, 
I. P.O. Moreover, the phrase in s. 476, Uriminal 
P.O., “any offence referred toin s. 195, sub-s, (1), 
cl, Cb)” must mean any offence to which s. 195, 
sub-s. (1), cl. (6) has reference The Court the:efore 
has jurisdiction to make a complaint of abetment of 
an offence under s. 205, I P.O. Tan Ba Ogene v 
REGISTRAR, ORIGINAL BIDE, Hres Court Rang. 754 
— 88. 476, 439—Proceedings under s. 476—- 

Finding that inquiry into offence is expedten 

in interests of justice, if necessary—Mere omissio: 

to record such jfinding—Interference tn revision. 

In proceedings under s. 476, Oriminal P. O., thi 
Court should recorda finding that it is expedien 
in the interests of justice that an inquiry shouk 
be made, but the absence of such a finding does no 
meao that the point has not been considered am 
when it is clear that the Court has considered that ai 
inquiry was necessary in the interests of justic 
and that a prima facie case had been made out 
the High Oourt should not necessarily interfere i 
revision merely because the words of s. 476 have no 
been copied out. Dwarkaprasap V. EMPEROB 

Nag. 52 
——— SS, 482, 476—Application under 8.4476 t 
file complaint for offence vider a.175, Penal Cod 

(Act XLV of 1860)-~Trans er of, to Disiruce Cour 

on abolition of Court—Application dismissed bu 

complaint made under s. 482—Competency of. 

An application under s. 476, Criminal P? O., wa 
made, to the Subordinate Judge to file a complain 
against the defendants for an offence under s. 175 
I. P. © The Sub-Court was abolished and. th 
application wag transferred to the District Gour 
and it was dismissed on the ground that s. 47€ 
Oriminel P, O., was not applicable. But a com 
plaint was made under s. 482 of the Criminal P.- O, 

Held, thatthe complaint was not competent a 
the District Oourt did not order the production o 
any document nor, could the alleged offence unde 
& i732, L P. O., be said to have been committed i 
the view or presence of the District Uourt. Iimppro: 
J. AYANOoBRI KovinaGaTs BANKARA VARMA RAJAH 

Mad, 471 

~ $8, 522 (3), 433, 438 —S. 522 (3), appli 

cability— Whether gives right of appeal agains 
order passed under s. 522. fs 

Sub-s. (3) of s. 52%, Criminal P. O., only applie 
to the Oourt which is dealing with the origina 
Court of Appeal, confirmation 
reference or revision in relation to that matter. `] 
does not give any sort of right of appeal by itsel 
against an order passed under s. 542, Mosamma 
SHARIF V. Diwan Sineu - Lahk. 40° 

s8, 522 (3), 438, 433—Couri of referenc 
in 8. 522 (3), what is—Court having power to repor 
case under a. 438, if Court of- reference. 

A Court of reference in sub-s, (3) of s. 52i 
Criminal P.O., can only be interpreted as meanin 
a Oourt which has the power to refer and that. i 
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only a Court empowered under s. 433, A Court which 
has power to refer the case for orders to the. High 
Court under s. 428 is. not a -Oourt of reference. 
MOHAMMAD ee v. Diwan SINGH Lah. 407- 
——— 8, 537. = j 

Ses Oriminal Procedure Code, 1°98, s. 192 553 

Bep Criminal Procedure Code, 1898, s 233 862 
——— §8. 537,239(d)—Infringement of 3. 239 (d) 

—Defect, if curable. : 

The infringement of the provisions of s. 239(d), 
would, if made cut, constitute an illegality as dis- 
tinguished from an irregularity, so that the con- 
viction would requireto be quashed, and that s. 537 
can be of no avail to remedy the defect. Narau 
CHAUDHURY v. EMPEROR Pat. 361 
- 8.540-A—S, 510-4, scope and applicability. 

Section 540-4, Criminal P. O., is a general section 
which will apply to cases of all kinds whether the 
accused is in jail custody or whether -he ison bail 
or whether he is appearing in obedience to a sum- 
mons. JADISH NARAIN Baspalv EMPEROR All. 682 
———— 8. 546A. Sze Merchandise Marks Act, 

1889, s. 14 77 
Criminal trial—Canfession—Admissibility in part. 
` A Court is not bound in law to accept a confession 
asa whole. If the Court is satisfied that part of a 
confession is true and part ig false, itcan accept such 
portion as it finds to be true and reject thefalse 
portion, EMPEROR v. JATE Uraon Pat. 586 
——-— Confession—Murder—Accused confessing but 

introducing in it circumstances to avoid conviction 

for murder—Kvidence showing and Cows satisfied 
that stolance amounted to murder—Accused can 
be convicted of murder on his confession. 

Where an accused confesses to having caused the 
death of a woman and admits having robbed her 
after death. -but, during that confession he intro- 
duces into it circumstances withaview to excuse 
himself from a conviction for murder, and „ib is clear 
from the medical evidence and the Court is satisfied 
that the woman lost her life not in the leastin the 
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exception contained in s, 105, Evidence Act. The 
prosecution cannot claim a verdict of guilty because 
the accused puts forward afalsefdefence. The guilt 
must be determined on the strength of the prosecution 
evidence alone, but where the accused puts forward 
a plea that he did commit the offence charged but in 
circumstances thatexcused or mitigated, the prosecu- 
can show that no such circum- 
stances exist and so the claim is averted, With the 
rejection of the defence version however the duty of 
the prosecution does not end and they have still to 
show thatthe accused caused death in circumstances 
which make the offence murder and in this sense the 
onus never shifts from the prosecution. Buaa SINGE 
PAKHAR SINGH v. EMPEROR Lah. 15 
-—— Private defence, right of—Accused held had 

a of private defence and did not exceed that 

right. 

Held, that under the circumstance if the accused 
hit back and caused injuries to his assailant which 
ultimately resulted in death, it could not be said 
that he exceeded the right of private defence, if 
at the time he inflicted the injuries he did not 
realise that they were of a very serious nature. 
The accused, therefore, had in the circumstances a 
right of private defence which he did not exceed 
in protecting himself against his assailant. Mouamep 
Hanis v EMPEROR Pat, 846 

Verdict of jury—Verdict erroneous on one 
_ of the charges only—Whole trial, tf must be set 
aside, 

Where the verdict of the juryon one of the 
charges only is found by the High Court to be 
erroneous, if can set aside that verdict and uphold 
conviction on other charges on which the verdict 
is not found to be erroneous. It need not set aside 
the whole trial. ArnoLp MonteatH Matuzws v. 
EMPEROR , Lah. 456 
Custom ~—Custom, how to be established. 

Custom is a question of fact and it has to be estab- 
lished by proof in the shape of instances, etc., and a 
finding as to custom cannot be based on mere infer- 
ences. The riwaj-i-am would undoubtedly raise a 
strong presumption in plaintiff's favour, if it ia held 
to be applicable tothe parties. Basizo Ram v. ARUPI 

Lah, 218 
~~ —— Proof of. 

A custom to be legal must be proved to have 
been in existence for a time preceding the memory 
of man. Lass SINGA v., QURBAKHSH SINGU Lah, 465 
Question of fact. 

Custom is not a matter of inference but of fact 
I aBa SINGA V, GURBAKHSB SINGH Lak, 465 
Wajib-ul-arz — Entries in-Effect. 

Wajib-ul-arzes sometimes record not custom but the 
wishes of those who dictated them or their conception 
of the Jaw on the subject. f 
.. Held, that the wazib-ul-arz of Isapur could not be 
taken as establishing the alleged custom of exclusion 
of sistere and sister's issue. Prrrur PAL KUNWAR v. 
Suras KUNWAR Oudh 179 
Custom (|Punjab);~Gaur Brahmans of Karnal town 
_ —Burden to prove that they are governed by custom 

lies on them—Their settlement in town from ttme of 

Mughal Emperors or being. notified as agricultural 
_ tribe, whether proof that they follow custom. 

Where the parties are Gaur Brahmans and are 
residents of Karnal town the burden of proof as 
regards the alleged custom lies on themand the 
burdenis heavy asthe parties are Hindus of the 
highest caste. 

The mere facts that the Gaur Brahmans have been 
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settled in the town of Karnal from the time c£ the 
Mughal Emperors and that Gaur Brahmans of Karnal 
District have been also notified as an agricultural 
tribs would not necessarily show that Brahmans of 
Karnal town follow custom. Basho Ram v. Sarupt 
Lah, 218 
— Onus— Kalals of village Dewatwal in Dis- 
trict Ludhiana, held do not follow custom in 
matters of alienation of ancestral property. 
Kalals of village Dewatwal in the Ludhiana 
District, are not primarily an agricultural tribe and 
sre not governed by custom in the matters of 
alienation of ancestral property. They have not by 
their association with the agricultural tribes in the 
village sincé 1841 adopted their customs, The mere 
fact that the Kalals in -some other places have 
adopted agricultural custom would beno evidence 
to support the contention that Kalalsof Dewatwal 
follow custom. Customs are apt to vary with’ the 
local history of a tribe. Lass Sineu v. Gur Bakase 
Sincu ĝ Lah. 465 
n 


u8. 

The burden of proof always lies on tbe party 
alleging a custom and the burden is all the more 
heavy where the tribe towhich that party belongs 
does not usually depend on agriculture but follow 
& variety of occupations, Jana Sines v. Gur BAKHSH 
SINGH Lah. 465 
Cutchl Memon—Will—Law applicable. 

The provisions of the Muhammadan Law with 
regard to wills apply to a Cutchi Memon. ABDUL 
HAMEED v. MOSAMMAD Yoonus Mad. 414 
Debtor and creditor—Suit for portion of debt 








jointly owned is incompetent— Plaintiff's becoming’ 


joint owner of debt by assignment makes no differ- 

ence. 

A suit for a portion of adebt, jointly owned by 
various persons is incompetent. It makes no differ- 
ence that the plaintiff became a joint owner of the 
debt by assignment, and was not originally a joint 
owner. Tutst Ram NARULA v Gran CHAND-AMAB 
NATH Lah. 507 
Decree —Ex parte—Suit for rent against A,B, O and 
” D—Decree ex parte only against D and suit dismissed 

against rest ~On motion oy D to which A, Band O 

were not parties case remanded for re-trial—Decree 

then passed against all—A, B andO, if bound by it. 

A suit for rent instituted against A, B,C and D 
was dismissedas against the first three and was 
decreed eg parte against D on hie failure to file a 
written statement. D filed a motion to which A, Band 
C were not made parties. The motion was heard and 
the case was remanded for re-trial. The suitwas 
then decreed against all the four defendants : 

Held, that as A, Band O were not parties to the 
motion they did not consent to the order passed 
therein and could not appeal against that order, It 
was open to them to take any objection they chose 
and to ignore the order passed on the motion. They 
were in no way bound by that order. Inasmuch as 
the suit had already been dismissed against A, B and 
C no decree could be passed against them in the sub- 
sequent suit. RADHASYAM Ouxoupnury ¢. GovRINaTH 
Ror - f Cai 154 
Deod— Construction — Precedents, value of. 

It isnot very profitable to attempt toconstrua a 
document by reference to authorities; the words of 
each document must be taken and the Court must 
ascertain, as best it can, what the intention of the 
parties was in accordance with the terms expressed 
by them, Maruura Sinam v. PALAKDaARI Rar 


Pat, 484 
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: Constructton—Surety bond—Surety guaran- 
teeing payment due on mortgage—Interest on that 
amount also held included. 

Where the contract of guarantee for payment of 
amount advanced.on mortgage runs: “if your 
money is not realized from the said mortgaged 
property...  sesreeeo then you shall be entitled to 
realize your money, from my person and property,” 
the phrase ‘your money’ means, ‘whatever ig due to 
you' which includes interest on the principal amount 
of the mortgage. Dansit Sinca v. HarxisHan Lat 


Sau All. 152 
Defamation. 
Seg Penal Oode, 1860, s. 499 721 
Sex Penal Code, 1860, s. 500 463 


Suit for—Privilege—Statements in written 
complaint found to be false—If protected. 

In a civil action for damages for defamation in 
respect of statements made by a person in a written 
complaint toa Magistrate the statements are privi- 
leged though they are found to be false. BRIJLAL 
ProsaD v. LALDAS Nag. 764 

— Suit for — What plaint must allege. ` 

A plaint in a case of defamation ought to allege not 
only the publication, and set out not only the words, 
bat that they were published or spoken to, at any rate, 
some hamed individuals at a particular time and 
place specified in the plaint, BBRIJLAL PRASAD v. 
LALDAS Nag. 764 
Defence of Indla Act :XXXV of 1939), 3. 2— 

Rules under—Rr. 34 (8) (g), (6) (p)—Increase in 

price of pair of dhotis by 10 per cent. over the price 

ruling on September 1, 1939— Offence under Rules 
if commttted— Absence of order fixing price—E fect. — 

An increase of roughly 10 per cent. in the price of 
a pair of dhotis can hardly be said to be an act 
likely to,cause fear or alarm to ths public or to any 
section of it, within the meaning ofr. 34 (6) (g), 
whatever other consequences it may have on the public 
mind. Such an act is not likely to have any bearing 
onthe efficient prosecution of the war and the 
defence of India or the public safety norcan it be 
said to prejudice the public interest within the mean- 
ing of r. 34 (8) (p). 

Profiteering was not intended to be included in the 
definition of “prejudicial act” in r.3i (6). 

In the absence of any order fixing the price of cloth 
in the district it cannot be held that the accused has 
committed any offence under the Defence of India 
Rules if he increases the price of a pair of dhotis 
roughly by 10 per- cent. over the price raling on 
September 1, 1939. KBEsSRILAL KEDIA v, EMPEROR 

Pat. 533 
income," 





Divorce Act (IV of 1869), s. 36—"Net 
meaning of. 

Net income merely means income after allowing for 
the cost of collection, income-tax and similar deduc- 
tions. It does not mean any sum which js left over 
after the husband has spent all that he considers 
necessary for his maintenance. A. W. Losoo.J. A. 
Logo Cat. 252 

8. 44—Decree dissolving marriage passed by 

District Judge ond confirmed by High Court — 

Application for custody of child~Forum: 

Where a decree for dissolution of marriage is 

assed by a District Judge and confirmed by the 
High Court, the High Court has no jurisdiction to 
hear an application for the custody of the child or 
arrears Of maintenance. The jurisdiction’ to enter- 
tain such application lies in the District Judge, 
Pure WILLIAM RAVANSHAWE V. GLADYS ISABEL i 
Lah. 272 $ B 
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Dying declaration. Sse Evidence Act, 1872, s. 32 
: 280F B 

Easement- Light and air—Wall existing between 
two houses from beginning—Ancient apertures in 
it before other house is built, if can be closed— 
Agreement to treat lower part of wall as joint—I? 


would extinguish easement of light and air through - 


windows in upper wall. ; 

The party, who wants the whole wall to be treated 
as a joint wall, must establish that there was a 
party wall in the beginning and thatit had been 
subsequently raised by the other co-owner or that 
there was an agreement to treat the whole wall as 
joint. If the wall existsfrom the beginning and 
there are ancient apertures init before the other 
house is built they cannot be blocked up unless 
there isan agreement to close them when the other 
house is raised, and the agreement to treat the 
lower part of the wall as joint would not have the 
effect of extinguishing the already acquired easement 
of light and air through the windowsinthe upper 
wall. Bat RaTancavel y, MANILAL MAHIPATRAM MEhTA 


Bom. 717 

Election. Seg Minor 4 

Evidence—Admissibility—Person in possession— If 

can rely on unregistered patta to explain nature 
of possession. 

Where a person relying on the unregistered patta is 
admittedly in possession he ig entitled to refer to the 
unregistered patta for the purpose of explaining the 
-nature of his possession, that is to say, for the pur- 

pose of explaining that he was let into possession as a 

tenant. Kuar Rar v, BABURAM KUER Pat. 583 
Appreciation —Nervous witness, value of. 

. A witness's evidence shouldnot be rejected merely 

becausehe has appeared nervous in the witness- 

box. Santu p. MAIKU All. 747 

Presumption—Party's failure to go into 

poe boz—~Presumption—Party pardanashin lady, 

eject. 

A party's failure to go into the witness-box raises 
& strong presumption against the truth of her case, 
The fact of her being a pardanashin lady is not a 
sufficient excuse for her not getting herself examin- 
ed even on commission, Ssusrearan v. SHABBIR ALI 

Oudh 317 

-Evidence Act (I of 1872), ss. 18 to 21. Szz 

Criminal Procedure Code, 1898, s. 164 576 

$. 32—Conviction, when can be based on 
uncorroborated dying declaration. 

There may not be corroboration of the nature 
_contemplated by a, 157, Evi. Act, or matters prov- 
able under s. 158, and the only direct evidence may 
be a statement by the deceased made admissible by 
s. 32, It does not, however, necessarily follow that 
this evidence ie insufficient to support a conviction. 
In such a case the surrounding circumstances will 
have an important bearing. The evidence of an 
accomplice is tainted, and 8.114, Evi. Act, (illus. b) 
says thatthe Oourt may presume that he is un- 

_ worthy of credit unless corroborated, but a dying 
. declaration is on a much higher plane and the Act 
places no such restriction on its acceptance. 

It is not possible tolay down any hard and fast 
rule when a dying declaration should be accepted, 
beyond saying that each case must be decided in 
the light of the other facts and the surrounding 


, Circumstances, but if the Oourt, after taking every- 
_ thing into consideration, is convinced that the state- 


ment is true, it is its duty to convict, notwithstand- 


_ ing that there is no corroboration in the true sense. 


The Court must, of course, be fully convinced of 
the truth of the statement and naturally it could 
not be fully convinced if there wereanything in the 
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other evidence or in the surrounding circumstances 
to raise suspicion as to its credibility. Guauswam1 
Tevar, In re Mad. 280 F B 
————— 8.41. Ser Evidence Act, 1872,8.44 867 
8. 44— Probate decree—Application under 

8. 476, Criminal Procedure Oode—Oriminal Court's 

jurisdiction to decide that probate decree was 

forgery—Applicablity of s. 44 to application under 

3.476, Criminal Procedure Code. 

Where in the testamentary suit in which probate 
decres was passed, a stranger makes an application 
under s, 476, Criminal P. O, the proceedings under 
s. 476 must be regarded as independent, and when 
the applicant in the affidavit upon which the applica- 
tion is based admits the decree and there is no ques- 
tion of the decree being proved against him by the 
adverse party, s. 44, Evi. Act does not apply to this 
application. Although the Oriminal Courts have no 
jurisdiction to revoke the probate it has full jurisdic- 
tion to decide that it was a forgery in acriminal 
case in which the party offering the evidence of 
forgery admits the probate to be valid and admits 
the title of the executor, but seeks to show what 
means he used in order to become so. Having regard 
to s. 44, Evi. Act, it would be equally open to the 
party offering the evidence of forgery to prove that 
the probate decrees was obtained by fraud, if it were 
getup against him by the acoused, instead of admitt- 
ing the probate and the title of the executor, In the 
case of an application under s. 476, although a, 44, 
Evi. Act, does not apply, evidence of forgery is ead- 
missible in the same manner as it would be admissible 
in acriminal case, the applicant admitting the validity 
of the probate decree and the title of the executors, 
Braawanpas Naganpas v. D. D. Pater & Oo, 

Bom. 867 

—_—_— 88, 44, 41—Judgment in probate suit is 

judgment in rem—Stranger's right to impeach decree 

in rem—Party against whom judgment 4s set up, éf 
should bring separate suit, 

A judgment in a probate suit isa judgment in 

rem. 

By reason of s. 44, Evi. Act, the law in India is 
different from that in England, and in India the 
argument that a decree itnrem even ofa foreign 
Court cannot be contested at all, or ‘can be contested 
only by the parties to the suit in which it was pro- 
nounced, cannot be accepted, and further in India a 
decree in rem which is relevant under g. 41, can be 
contested on the ground of fraud or collusion which 
does not go to the jurisdiction of the Court, Apart 
from s. 44,a stranger toa suit in which a decree in 
rem has been passed may impeach that deores for 
fraud and have it set aside if the fraud be proved, 
It is not necessary for the party against whom a 
judgment is set upto bring a separate suit to have 
it set aside, but he may show inthe suit or proceed- 
ing in which it is set up against him that it was 
obtained by fraud. Baaawanpas Naranpas v. D. D. 
PATEL & Co. Bom $67 
— —— $s. 44, 41—Whether applies to civil and 

ertminal proceedings. i 

Section 44, Evi. Act enables any party toa suit or 
other proceeding to show that a decree proved by 
the adverse party against him was obtained by fraud. 
The section would, apply in any proceedings, civil 
or criminal, if the decree sought to be challenged is 
proved by the adverse party, It cannot be said that 
it applies only in a suit for revocation of a pro- 
bate. BHAGWANDAS Naganpas v. D. D. Pater & Co. 

i _ Bom. 867 
s. 49—Document making gift of piece of 


— 








L 
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land and relinquishment of reversionary rights, not 

registered — Whether admissible for collateral 

purpose of proving relinquishment . 

Where an unregistered document executed by a 
reversioner contains relinquishment of reversionary 
right and also an agreement to make a gift of a 
piece of land tothe donee even if the document requires 
registration so far asthe gift is concerned it can be 
admitted in evidence for the collateral purpose of 
proving the relinquishment of reversionary rights 
unders 49, Evi, Act. Nanp Lat y. LAKHMI 

. Lah. 865 

-- 8, 68—Certified copy of registered deed 

produced— Person challenging deed not denying that 

it is copy of deed—Attesting witnesses, if must be 
produced, 

Where, whens certified copy of a registered deed 
of gift is produced, a party challenging the deed does 
not specifically deny that it is the copy of the deed, 
in such a case under Proviso tos. 68, Evi. Act, the 
production of an attesting witness ie not essential. 
Nanp LAL v. LAKHMI Lah. 865 
— 8. 68—Word “execution ""—Proviso to s. 68, 

meaning of, in case of morigage bond—Eapreaa 

denial of attestation—Provisions of s. 68 must be 
complied with. 

The word ‘execution’ as used in the proviso to 
s. 68, Evi. Act, in the case ofa mortgage bond 
which under the law requires attestation, means 
and includes not only the signature of the executant 
but the whole series of acts or formalities which 
are necessary to give the document validity as a 
mortgage. This includes attestation, and where 
attestation is expressly denied the mortgagee is 
not exonerated from theduty of complying with the 








provision of s.°68, by ‘calling an attesting witness. 


Harz KRISHNA PANIGRAHI v. JOGNESWAR PANDA 

` | Cal. 644 

—— 8S. 68, 49—Deed of adoption or gift 
requires no attestation in Punjab~ Operation of 

a. 68 is precluded. 

There is no law in force in the Punjab requiring a 
deed of adoption or gift to- be attested by witnesses 
and this by itself would preclude the operation of 
s. 68, Evi. Act. NAND l any. LAKHMI Dah, 865 

Ss. 68, 71—85. 71 is exception to rule in s. 68 

—“Haecution,” in both sections, meaning of—Mort- 

gage deed—Attesting witness turning hostile—Mort- 

gagee can give evidence to prove attestation by 
others. 

Section 71, Evi. Act, is one of the exceptions to the 
rule relating to proof of documents, required by law 
to be attested, which is laid down in s. 68, Evi. Act, 
The Rule in s 68is stringent rule and it cannot be 
relaxed except under circumstances provided for in 
the Act itself. Onecf such exceptional circumstances 
is to be found ins. 71, 

The same meaning must be given to the word 
‘execution’ in s. 71 asin a, 68, Evi. Act. Inthe case 
of a document which is not valid without attestation 
execution not cnly means signing by the executant 
but it means and includes atteataticn as well which js 
the last ofthe series of acts necessary to give com- 
pleteness and formal validity to the deed. Hence it 
would be necessary to call an attesting witness 
under s. 68 not merely to prove the signature of the 
executant but to prove attestation as well and if such 
witnees turns hostile or refuses to prove execution or 
attestation other witnesses may be called for the same 
purpose. 

A mortgagee being grantee of the instrument can- 
not witness the execution of the docurent madeto 
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himself nor can he take ite acknowledgment, but when 
the attesting witnesses turns hostile he is certainly 
competent to give evidence not as an attesting wit- 
ness but as a witness to prove attestation by others. 
The Legislature, has not left the fate of attested 
documents completely at the mercy of the attesting 
witnesses. - The plaintif’s duty is at an end as soon 
as he calls one of the attesting witnesses under the 
provisions cf s. 68, Evi. Act. Ifthe witnesses turn 
hostile the plaintiff is not helpless and he is entitled 
to adduce other evidence as laid down ins. 71 This 
other evidence, would include his own evidence as 
well, JAIKARANDAS AGARWALLA V. PROTAPSING AGAR- 
WALLA Cal, 718 
ss. 71,68 Proviso—Aittesting witness not 

before Court—Applicability of s. 71—Summonsg 
taken out against attesting witness—His failure 
to appear—No further steps taken—Further evi- 

dence cannot be let in under s. 7). 

Ina case wherethe attesting witnesses are not be- 
fore the Court, s 71, Evi. Act, has got no application, 
In such cases jit is the duty ot the plaintiff to 
exhaust all the processes of the Oourt in order to 
compel the attendance of any one of the attesting 
witnesses and when the production of such wit- 
nesses is not possible either legally or pbysically, 


_the plaintiff can avail himself of the provisions of 


- originals. 


s. 69. Where the plaintiff has simply taken out 

summons agaiost the attesting witness and on his 

failure to appear has done nothing further later 

on, no further evidence under s 7i can belet in, 
HARE KRISHNA PANIGRAHI V, JOGNESWAR PANDA 

Cal, 644 

8. 90— Production of certified copies— Pre- 

sumption 

No presumplion under s. fO, Evi. Act can be 
raised on the basis of the certified copies. The mere 
production of the certified copies did not relieve 
the person producing them from the necessity of 
producing evidence as regards the execution of the 
JIWAN v. Kesho Das Lah. 848 
—~——- § 92 proviso (1), See Registration Act, 

1108, s. 28 522 
— $, 92 Proviso |3)—Applicability— Whether 

can be applied to nullify effect of document. ; 

Section 92, proviso 3, Evi- Act, speaks of the 
existence Ofa separate oral agreement, constituting 
a condition precedentto the attaching of any obliga- 
tion under any such contract, grant cr disposition of 
property which may be allowed to be proved. This 
clearly presupposes that in a case to which it could 
be apphed the contract, grantor disposition of pro» 
perty itself remains intact, but that the condition 
precedent pleaded mustin its very nature be extra- 
neous to the contract, grant or disposition itself and 
as agreed must come into existence before the obliga- 
tion attaches thereunder, 

Wherein acaseon a promissory note the facts 
pleaded do not aim ut proving acondition precedent 
to the attaching of the legal liability to the aocument, 
but lay the axe at the very foundation of it nullify. 
ing entirely the effect of the promissory note and its 
existence, 8. 92, Proviso 3, is not applicable and such 
evidence will not be allowed. OHHAGANLAL KALYAN- 
DAS JAH V, J/AGTIWANDAS GULABDAS Bom. 41 

S. 92, Proviso (4)— Mortgage deed registered 
~~Deed containing express term that payment to 
be made in a certain way and discharge to be 
endorsed therein—Subsequent oral agreement vary- 
ing terms of deed to prove discharge, admissibility, 

It is always open toa mortgagor to prove that on 
a certain day he discharged the mortgage. But when 
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in a registered mortgages deed there is an express 
term that payment should be made in a certain 
way and unless endorsed on the deed it should not 
be regarded as payment at all, the mortgagor will 
not be allowed-.to prove discharge ofthe mortgage 
by subsequent oral agreement which goes to vary 
the terms of the mortgage. Kuyup LAL QHAUDEURI v. 
Brogan MANDAL Pat. 63 
—— S, 114-—Applicabdility to criminal cases. 

Section 114, Evi. Act applies not only to civil 
suits but also to criminal cases, ©“AMNADAS THAROO- 
MAL V, EMPEROR ; Sind 127 
~ S, 115—There must be creation of belief and 
_@ person must act on it. 

The creation of a belief alone is not what s. 115, 
. Evi, Act, requires. It is further necessary that the 
person who is made to believe something must act 


upon that belief. RANBIR Karan SINGH V JOGINDRA' 


CHANDRA BHATTAOYARII All. 170 


mm S, 118—Infant witnesa—His competency, if 
must be tested before his examination, 
Section 118, Evi, Act, vests in the Court the dis- 
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cretion to decide whether an infant is or is not’ 


diequalified to be a witness by reason of under- 
standing or lack of understanding. This discre- 
tion must be exercised in a judicial manner. The 
proposition that the competency of the witness should 
be tested before his examination is commenced is not 
quite justified by the provisions of s. 118, Evi. Act. 
Kersuna KASAR V. EMPEROR Cal. 129 
s. 163—Applicability to criminal trials— 
Signed statementsof witnesses to Police made use of 
by Counsel for accused to contradict witnesses in 
cross-ezamination — Entire statements excluding 
irrelevant portions should go in as evidence. 
Section 163, Evi. Act, is applicable to criminal 
trials as well as to civil actions. Where therefore 
the Counsel for the accused make. use of the signed 
statements of the witnessesin the Police diary at the 
crogs-examination in order to contradict their evi- 
dence at the trial, the entire signed statement of 
the witness tothe Police excluding only such portions 
as are not relevant to the case should go in as evi- 
dence. This would bring on the record those parts 
of the signed statement which were corroborative of 
the witness's evidence at the trial. 
In this case however, it wae held that in the parti- 
„cular circumstances, the accused could not becom- 
polled to give as evidence the signed statement in 
question as there was no formal notice or requisition 
from the accused calling for the document and while 
producing the Police diary the Govt. Counsel said that 
he would not rely on the strict technicality meaning 
thereby that he would not require the Counsel for the 
.accused to put the document in evidence. Empszgor 
v. Marsan Lat DUTT Cal.138 


Executlon—Step-in-aid. Sez Limitation Act, 1908, 
Art. 182 
Transfer of decree to another Court—Trane- 
mitting Court, if loses seisin of decree. 
hen a decree has been transmitted for execation 
to another Court, the transmitting Oourt does not 
lose entire seisin of the decree, So faras the Court 
of transfer is concerned, it continues to have juris- 
diction over the execution .proceedings until such 
execution is withdrawn or stayed or until it certifies 
to the Gourt which passed the'decres either that the 
decres has beer executed or if it fails to execute the 
decree the circumstances attending such failure. 
GOBINDA Nata CHOWDHARY y, Durga NARAIN SAHA 


Gal. 759 
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Executor—Liability~Haecutora of deceased debtor 
giving security by equitable mortgage over asset 
of deceased's estate to one of creditors in respect of 
debt due from estate — Personal liability of execu. 
tors—Security given in consideration of creditor's 
forbearance to sue for two years and promising to 
pay interest for that periol—Ezecutors held per- 
sonally liable for interest for aforesaid period, 
but not for whole debt. , 

If the executors of a deceased debtor think fit for 
consideration to give security by deposit of title- 
deeds over an asset belonging to his estate to one 
of his creditors in respect of a debt due from the 
estate, the transaction may or may notbe one to 
which other creditors or persons can take exception. 
But if it isnot intended that the executors should 
agaume personal liability for the secured debt there 
is nothing in the T, P. Actorin the law of India 
to make them so liable by reason that they have grant- 
ed the security or by reason that they have dons go by 
deposit of the testator's deeds. 

Where in consideration of the creditors’ forbearance 
to sue for a period of two years the executors gave 
security for the testator's debt by equitable mort- 
gage of the right, title and interest of the testator 
making it clear at the time that the payment to the 
creditor was conditional upon the sufficiency of the 
assets and depended upon the future of land values 
and the executors also undertook to pay interest on 
the debt for the aforesaid period of two years: 

Held, that the promise to pay interest not having 
been expressly qualified, in the -context there was 
not enough to show that the promise was intended 
as conditional upon the sufficiency of the testator’s 
assets having regard to the limited period of time 
(two years) to which it extends and the circumstances 
of the transaction, Tha executors not having made it 
clear that their words of promise were not to ba taken 
in the direct and simple sense of a personal covenant, 
made themsslves personally liable for the interest 
which accrued during the two years with, interest 
thereon. 

Held, also that the fact that the executor was to 
assume liability for the interest alone and that only 
fora defined period did not impose a liability for 
the whole of the debt. JAMSSEDJEB JEBJIBHOY v, 
Sorapsr BYRAMJI WARDEN P. C. 773 


~ Liability of—When personatly liable. 
Where a person is only a debtor in his capacity 





as an executor, and not personally liable, there is 


no warrant whatsoever for attaching his personal 
banking accounts. the executors have no 
banking accounts that could be attached, the only 
remedy is to attach property of the estate of the 
deceased, unless it is shown that the executor has 
been mixing up estate money with his personal 
property. G. H. SHEERAZER v. T. V. Reppy Rang, 106 


Federal Court—Appeal—Point not constitutional— 
No certificate on point under Civil Procedure Code 
(Act V of 1908),0. XLV, r. 2—Point,if can be 
argued as of right—Leave under a. 205 (2), Govern- 
ment of India Act, 1935, 125 & 26 Geo. V, Ch. 42). 
In an appeal before the Federal Gourt where the 

ground taken is not a constitutional ground at all, 

and the appellants neither have appealed for nor 

obtained the certificate referred toin O. XLV, 

r. 2, Oivil P. O., they are not entitled to argue it 

as of right. The Federal Court may, however, 

grant leave under s. 205 (2) of the Government of 
iodia Act. JAIGOBIND SINGH v. LACHMI NARAIN RAM 
' y FC 796 

Federal Court Rules — 0. X, rr. 1,2 and3— 

Appeal— Failure to deposit printing costs—Appeg, 


XXxXVili - 
Federal Court Rules—concld. 


not yet admitted—Non-compliance with O. X, rr. 1, 

2 and 3 of Federal Court Rules, if can be excused. 

Rules of the Federal Court are framed to be kept 
and not to be broken; but they are framed for the 
purpose of assisting Justice and not for the purpose 
of enabling it. to be defeated. If, therefore, a 
strict adherence to the rules is likely to deprive 
a litigant of advantages which the Provincial 
Legislature clearly intended to give him, by the 
new Bihar Act of 1939 then the Court may proper- 
ly exercise the dispensing power conferred by 
O, XXXVII, Federal Court Rules in order that sub- 
stantial justice may bé done. 

If the justice of the case requires it, Federal 
Court jis entitled to excuse the applicants from 
„compliance with so much of O. X of the Federal 
Court Rules as requires them (1) to have the record 
prepared and printed in the High Oourt, and (2) 
to lodgetheir petition of appeal in the Federal 
Court within sixty days of the admission of the 
appeal by the High Court. 

But if the litigants ask for the indulgenceof the 
Federal Court, it is necessary for them to show the 
utmost good faith. and to make a complete dis- 
closure of all relevant facts. LAOHMESRWAR PRASAD 
SuuKun v. GIRDHARI LAL OuaupHuri FCG 670 


O. X, rr. 2and 3. Sze Federal Courts 
Rules, O. X, r. 1 670 
-m~ O, XXXVII r. 1. Ser Federal Court Rules— 


oO Meret 670 
orfelture Act (IX of 1859) s. 20 —Section, if re- 
pealed by Act VIII of 1988—Mortgagor turning rebel 
——Property confiscated —Redemption suit by person 
claiming to be owner must be brought within one 
year ef date of confiscation, 

-Section 20, Forfeiture Act, was intended to be a 
permanent bar against subsequent suits in Oivil 
Court. It has remained in force upto the present 
day and is not repealed by Act VIII of 1868. The 
section requires that persons who have any claim 
that they are owners of property which has been 
confiscated.as the property of another should bring 
such a claim within one year from the attachment 

_or seizure of the property -which theyclaim. Gon- 
sequently where the property of a mortgagor who has 
turned a rebel is confiscated a suit for redemption by 

` person claiming tobe its owner is barred if brought 
more than one yearfrom the date of confiscation. 

Kunsias KUNWAR v KRISHNA Dao Sines All. 185 

-Fraud—Preof of—~Suspicion not enough. 

The party alleging fraud is bound to establish 
it by cogent evidence and suspicion cannot be 
accepted as proof. Unless, therefore, the -proved 

- circumstances are incompatible with the hypothesis 
of the person charged with fraud having acted in 
good faith, they cannot be accepted as affording 
sufficient -proof of fraud, HANSRAJ GUPTA v., DEgBA 

Dun-Mouasooniz Evecteic Tramway Oo., cue oe 


. Government of Indla Act, 1935, (25 & 26 


Geo, V, Ch. 42), Ss. 205. Sze Federal Court 

Rules, O. X, r. 1 670 

s. 205 (2), See Federal Oourt 796 

— $. 214, Sze Federal Court Rules O. X, 
rl 670 


` $, 224 (2)—High Court, if can question 
order of Village Headman under s. 10 of Regula- 
tion (XI of 1816). a, a 

The order of the Village Headman under s. 10 of 
, Regulation XI of 1816, was not subject to appeal 
..or revision except under s. 107, Govt. of India Act 
. of 1915, and ĉl, (2) of s. 224, Govt. of India Act, 
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1935 excludes the jurisdiction of the High Court 

to question the order in such cases. Fn re PERIANNA 

PILLAI Mad. 92 

8. 224 (2) — Powers of High Court to issue 
writ of certiorari, if curtailed. 

Sub-section (2) of s. 224, Govt. of India Act, does 
not curtail any of the powers possessed by the High 
Courts before the Act of 1935 was passed. In fact 
s§ 223 preserves those powers. All that sub-s. (2) of 
8. 224 meansis that the High Courts cannot. so 
interpret sub-s. (1) of that section as to usurp the 
powers which they did not possess before. MULJBE 
Stoxa & Oo, v. MUNICIPAL Commissioner, BOMBAY 
- Bom. 8 

———— $, 226 (1)—Conjiscation of goods by Ous- 

toms Authorities under s. 167 (36), Sea Customs 

Act (VIII of 1878)—Suit by owner for declaration 

that order was illegal--Jurisdiction of High Court 

to entertain it on original side. 

Where the goods of the plaintiff have been confis- 
cated by the Oustoms Authorities under s. 167 (38), 
‘Sea Customs Act on the ground that the plaintiff 
removed them with the intention of defrauding the 
revenue, after they had been landed and before they 
had been passed through the Customs House, and the 
plaintiff brings a suitfor a declaration that the order 
of confiscation was illegal with a prayerfor return of 
the goods, or for a decree for their value, the Original 
Sideof the High Court has no jurisdiction to enter- 
tain-such a suit. The Court cannot examine the 
circumstances to ses if the action of the Authorities 
was lawful, because, no irregularity of procedure 
and no error in the conclusions arrived at can per ge 
exclude the application of the Govt, of India Act, 
THIN YEN v, SHORETARY oF STATE Cal. 542 
Grant—Construction—Grantor creating annuity in 

favour of his daughter and her lineal descendante 

—Some lineal descendants of daughter dying without 

leaving lineal descendants—Annuity held could tbe ` 

clatmed by lineal deacendants of daughter that might 
be living~Shares to be calculated on principle of 
per stirpes, 

A person executed a document creating an aunuity 
in favour of his daughter and her lineal descen- 
dants, which contained a clause providing that none 
but the lineal descendants of the grantee would be 
entitled to have this allcwsnce and that . the 
daughters and other agnatic relationsof the said 
daughter would not be entitled to the allowance, 
Some of the lineal descendants of the daughter who 
enjoyed the annuity themselves died without leaving ` 
any lineal descendants : 

Held, that it was not the intention of the donor 
that the shares of these persons would lapse and 
‘revert back to the grantor and his heirs, if the other 
lineal descendants of the original grantee are alive. 
The annuity could be claimed by the lineal descen- 
dants of the original grantee who may be living at 
any particular timeand the shares amongst them 
should be calculated on the principle of per stirpes 
and not per capita. JYOTISH Cuanpea Onaubpaurt 
PROFULLA OBANDRA SANYAL Cal. 330 
Consiruction—Inam in favour of Math— 

Alienation register showing grant. in favour of 

mahant personally—E fect. 

A certain grant, according to the sanad and the 
decision of Inam Commissioner,. was made to the 
Math itself for its maintenance and not to the 
mahant personally. But in the alienation register 
the grant was entered as jat or: personal inam : 

Held, thatthe fact that for some reason or other the 
“inam was entered in the alienation register as a jat or 





eremm 
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personal inam did not make it any the less an inam 
to the Math, and that, being an inam to the Math, 
it was subject toall the conditions which attach 
to such inama, SHANKAROHARBYA Y. CHANMALAPPA 
Bom. 513 
Grant not from Crown—Right to recover 
assessment or rent —Presumptton. 

The grants which are not grants from the Crown 
must be construed in favour of the grantees. Un- 
less, therefore, the right to recover assessment or 
rent is expressly reserved the presumption would 
be that that right was also granted. SHANKARCHARYA 
v. CHANMALAPPA Bom. 513 
Handwriting—Inference — Document appearing te 

be in handwriting of certain person—Such person 

must explain it— No explanation but evasive 
` answers —Court can infer that document was in 
his handwriting. 

Where a writing on the face ofit appears to be 
that of a certain person it is for that person to explain 
the document and the entries to be found init. If 
such person instead of offering any explanation 
-chooses to take shelter behind the evasive reply that 
he did not know whether the document was in his 
handwriting, the Oourt is right in inferring that 
the document was in that person's handwriting and 
in holding that it was for that person to explain 
it. Tota RAM v. ZALIM Sines All, 277 
Highway-—Rights of public. 

‘Lhe public have right to use every part of the 
public street, not merely the metalled portion in the 
centre. Kasturi LAL Sant LAL p. MUNIOIPAL Com- 
MITTEE, JAGBAON Lah. 686 
- Righta of public, interference with—Injunc- 





tion, suit Jór— Municipality proposing to sell part: 
` of public street in front ef person's shop—Person's. 


frontage of unusual value likely to be affected 

— If can sue Municipality for injunction — 

Damagea, whether can be assessed in such case— 

Injunction, if can be granted. 

For owners of houses abutting on a public high- 
way, the question of frontage means a great deal, 
and ifanything is done by those in whom the high- 
way vesis, which interferes with the rights of the 
owners with regard to the highway, and which tends 
to diminish the comforts of the occupants of the 
pues, the owners havean actionable claim against 
them. 

Hence where a Municipal Committee proposes to 
sella portion of a street in front of a person’s shop 
for the purpose of building shops and the person has 
not merely a frontage but it is a frontage of more 
than usual value because his is the first shop in the 
mandi which persons coming from the station towards 
the main gate of the mandi would have to pass and 
his shop would be shut out by the buildings pro- 
posed to be erected he is entitled to sue the 
Municipality for an injunction restraining them 
from selling the proposed land. 

In such a suit the damages likely to be suffered by 
the plaintiff are not in the nature of things, capable 
of accurate assessment and a mere general statement 
made by the plaintifi in his evidence that the value 
.of his houses has been reduced by Rs. 2,000 or 
Rs. 3,000 cannot be taken as being equivalent to an 
accurate estimate by him of the damages which he 
would suffer, Kasturi LAL. Sant LAL v. MUNIOIPAL 
COMMIITER, J AGRAON Lah. 686 
Hindu Law —Adoption—Autkority — Testator by 

wiii authorising both widows separately to make 

adoption—~Construction of will. 

Where by a will the testator authorises both his 
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widows separately to make adoption the instrument 
should be construed on the assumption that the per- 
son giving the authority intended his widows to do 
that which the law allowed and not to do something 
which was, if not absolutely illegal, very ususual and 
not practised among Hindus. The testator cannot 
therefore be intended to have authorized simultaneous 
adoptions bythe widows, It must be inferred that 
he must have contemplated following the ordinary 
rules of Hindu Lew whereby the refusal to adopt by 
the senior widow orher consent would be a necessary 
preliminary to a valid adoption by the junior 
widow. Where there is no such refusal or consent 
by the senior widow, the adoption by the junior 
widow is invalid. AxkutTsota BYRE Gowpou p. Munram- 
MAL Mad.745 
a ACG optlon—Bringing up child and describing 
him as adopted, whether valid adoption. 

The bringing up of a child, even with the intention 
of giving one’s property to himand describing him 
as having been adopted, do not constitute adoption in 
the sense as understood in Hindu Law. RANBIR Karam 
SINGH v. JOGINDRA OnaNDRA BHATTAOHARJI All. 170 

Effect on family partnership. 

Ordinarily in Hindu Law the rights ofan adopt- 
ed son arise at his adoption. Even in the casa of 
an adoption by a widow, though the adoption by 
her is for her husband still the adoptee's rights do 
not relate back to the death of the husband But 
in the case of a trading partnership the adopted 
son takes the place of the deceased as from the 
date of his death, thus preventing its automatic 
dissolution. Under the ordinary law a firm of 
partnership dissolves upon the death of a partner 
and his heir does not ipso facto become its member 
since‘ the continuance of a partnership depends 
upon the mutual consent and confidence of tha 
partners, These incidents have, however, no ap- 
plication to an ancient family trade in which 
partnership continues unaffected by the deaths of 
old members and the births of new ones. As such, 
a partnership of which the father wasa member 
would continue in spite of his death, the son taking 
the father’s place whether then living or posthu- 
mous. As such if a person was afterwards adopted 
his adoption relates back to the death of the 
father, so thatthe partnership is deemed to con- 
tinue with him added as a partner from the date of 
the father’s demise. Keser Srna@a v. Har Kanwar 
Bal Bhop. 19 
———— — Last surviving co-parcener's widow 

taking boy tn adoption — Vesting of estate in him 

~- Adoption by widow of predeceased co-parcener, 
if can divest. 

Where after the death of the last surviving male 
co-parcener his mother takes a boy in adoption, the 
adopted son divests his mother of the property in- 
herited by her. Butthere is a termination of the 
co-parcenary and the adoption by the widow of any 
other predeceased co-parcener does not divest the 
property from the son adopted by the mother of the 
last surviving coparcener. RUDBAPPA YELLAPPA SAT- 
TENNANVAR V. MALLAPPA MaLLesuaPpa Bom. 360 

—— Widow of predeceased brother adopt- 
ing subsequent to partition between remaining co- 
parceners— Adopted son, if entitled to share. 

A co-parcenary consisted of two brothers and ag 
son of one of them. After the death of onaof the 
brothers leaving behind him his widow, the remain- 
ing brother and his son made a partition of the 
family property. Subsequently the widow of tha 
pre-deceased brother adopted & son who brought a 
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suit against the partitioning members for half share 
in the family property : 
Held, that though the adoption was valid, the 
adopted son was not entitled to helf-chare in the 
property which had already been partitioned, 
Teappa Loxappa VABTRAD y, RAOHAYYA MADIWALAYYA 
Bom. 504 
Allenation — Fether~Antecedent debts— 
Distinction between morigage for antecedent debt 
and for new debi~Efect of. nen 
Although at first sight 1t seems that there is little 
distinction in principle between a morbgage given 
for an antecedent debt, and a mortgage for a debt 
incurred for the first time when the mortgage 1s 
executed, yet, if the distinction is observed, it will 
tend to preserve the property in the family as” it 
will render it more difficult for a° Hindu father 
to incur debts which might ultimately have the 
effect of dissipating that property. Naonimorau 
GouNDAN v. BALASUBRAMANIA GOUNDAN Mad, 735 
> Father — No legal necessity—No 
` consent of sons—Any son, if can set ti aside as 


eS mem n, ae 


far as it affects his intereat—Nature ‘of co-par- 
cenary property. 
An alienation made by a father, who has sons 


then living, not being one for legal necessity or 
for payment of an antecedent debt, if made without 
their consent may be set aside according to the 
Bombay law by any one of the sons partially so far 
as it affects his interests in the property. 


Nature of co-parcenary property explained. JIVAJI 
Kesnay BAPAT v. VENKATESH KRISHNA BYODGI 
Bom. 663 





——— Father—Object of restriction on 
father’s right of alienation—Property in hands of 
father or manager, tf trust for family. 

_ Phe underlying object of the restriction upon the 

father's power to alienate joint family property is 

the conservation of the family substance for the 
benefit of the existing andfuture members of the 
family. In a loose, though not in a strict legal 
sense, the family property in the hands of the father 
or the manager may perhaps be termeda trust for 
the family itself concerti as a R E unit. 

IMUTHU GSUNDAN ¥v. BALASUBRAMANIA GoUNDAN 

TEE Mad. 735 

Debts—Antecedent—Alienation of ances- 
tral property by father for antecedent debts—Son 

` impugning alienation—Burden lies upon him to 
prore ihat debts were for immoral purpose —Such 
burden not discharged—W hether it must be shown 

` that debt wae for legal necessity or family 
benefit—Effect of alienation uponson's liability 
when it is sale and mortgage, explained, 

A son is under a pious obligation to pay his 
father's debt which is not immoral, illegal or 
Avyavahariks. But this does not empower the 
father to alienate his son's share in the ancestral 
property except fora legal necessity or for the 
bencfit of the family or for the payment of an ante- 
cedent debt not incurred for immoral or illegal pur- 
poses. Once it ia proved that there was an antece- 
dent debt, genuinely independent of the subsequent 
transaction of alienation, or that the alienee inquir- 
ed and believed in good faith that such a debt 
existed, and that the alienation was made for 
satisfying that debt, then the burden of proving 
that the antecedent debt was incurred for immoral 
or illegal purposes lies on the son who impugons 
the alienation. That burden is not discharged by 
merely showing that the father was leading an 
extiavagant and dissolute life, but it must be prov- 
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ed that the particular antecedent debt was incarred 
for immoral purposes or was connected with some 
act of immorality. If this is not proved by the 
son, then it is not necessary to consider whether 
the antecedent debt was incurred for any legal 
necessity or for the benefit of the family. If the 
alienation challenged be a sale, it. would not be 
set aside if a substantial portion ofits considera- 
tion was required for a legal necessity or for the 
benefit of the family or to pay off an antecedent 
debt which was not immoral ‘or illegal, although 
the remaining portion was not so required. The 
material question to be considered in such’ cases 
is whether the sale itself was justified. If so, the 
sale will be upheld as a whole. But the case of a 
mortgage stands on a different footing. If a part 
of its consideration is for legal necessity or for 
the benefit of the family or for the payment of 
such an antecedent debt as to justify the alienation, 
and the other part is not so, yet not being borrow- 
ed for an immoral or illegal purpose, is such that 
the son is under & pious obligation to pay it, 
then the former alone will bea charge on the 
son’s interest in the property, while the latter is not 
binding on the son as a mortgage debt, but only as 
an unsecured debt of the father. Raq: unata RAM- 
CHANDRA JERE v, RAMOHANDBA NARAYAN JERE Bom. 71 


— Debts--Antecedent — Debt by father by 
exchanging villages—Subsequent mortgage in favour 
of stranger to pay off this debt—At time of incurr- 
ing debt, subsequent mortgage in contemplation— 
Debt, if deprived of tts character of antecedency. 

- Where fathertincurred debt by exchanging villages 

and subsequently executed a mortgage in favour of 

a stranger to pay off the earlier debt, the earlier 

debt is an antecedent debt, in fact as well as in time. 

The character of the debt cannot be altered by the 

fact that at the time of incurring the debtthe father 

knew that he would not be able to meet the liability 
and had in contemplation theexecution of the sub- 
sequent mortgage to pay the debt Ram Kumar Sines 

v, PARAM SINGu All, 215 


— Antecedent— Word “rina,” interpre» 
tation of—Unascertained Liability of partner, 
whether debt according to Hindu Law. 

The significance of the sanskrit word rina for 
apportioning rights or liabilities, must not bé 
determined by reference to its English equivalent 
but by the original sanskrit word itself, giving to 
it just the meaning in which itis used or under- 
stood inthe parent language in its literal or even 
colloquial sense., The word ‘debt’ is not the exact 
equivalent ofrina in sanskrit at any rate with all 
the technical import that that word carries, The 
words dhana and rina coupled together in the texts, 
are used ina comprehensive sense, for describing 
all varieties of divisible assets and liabilities, As 
dhana includes in its connotation all varieties’ of 
property and assets, there isno reason why rine 
should not be held to include all varieties of` obli- 
gations and debts as well, ` : 

Hence, the unascertained liability of a partner in 
partnership is a debt according to Hindu Law 
although until the settlement of partnership accourts 





the relationship of debtor and creditor does not 
exist. NAOHIMUToU GouUNDAN 2. BanasuByAMANIA 
Mad. 735 


GouUNDAN 
—— — Father— Mortgage of ancestral land 

—Suit against father—Sons not impleaded —Father 
dying after preliminary decree—Sona brought on 
record—Question regarding alienability and bind- 
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ang nature of debt not allowed tobe raised—Sones, if 

“in separate suit can dispute the existence of debt. 

The pious duty of a son which makes him liable to 
pay his father’s debt assumes the existence of cértain 
debts which have to be paid. The question of 
illegality or immorality would only arise when the 
debts wereinfactincurred. Itis only when a debt 
is proved to exist and found not to have been in- 
curred for immoral or illegal purposes, that the 
father could be said to have been sued in a represen- 
tative capacity. So where in a suit against father on 
mortgage of ancestral property the sons are not im- 
pleaded but are brought on record after the death of 
the fatherafter the passing of the preliminary decree 
and are not allowed to raise the question regarding 
alienability of the mortgaged property and binding 
nature of the debt, the sons, in a separate suit are not 
precluded from disputing 
itself, LaksHmapu v. RaMUDU Mad. 816 
——-—Debts—Father—Surety debt—Liability of 

,son—Pious obligation. 

Under the Mitakshara the son is liable to pay 
the debt incurred by “the father as‘the result of 
being a surety for payment of money lent and for 
delivery of goods. This liability ofthe son, how- 
ever, is not higher than the pious obligation that 
rests on him for the payment of his father’s perso- 
nal debts, and is limited to his interest inthe joint 
family property. DALJIT Sines v, HARKISHAN Lan Sau 

l Atl. 152 

— ‘Son's liability—Father defending 
suit on behalf of minor daughter and: setting up 
false will—Father ordered to pay costs personally 
on that account—Liability of sons for such debt. 

Where the Court orders the father to pay 
personally the plaintiff's costs in a suit in which 
the father defends his minor daughter, for setting 
up a false will, although the father is not party to 
the suit, such a debt must be said to be a debt 
tainted with illegality or immorality for which his 
sons cannot be held liable, The costs of the appeal 
must be dealt with in the same way as the costs of 
the suit, ifin prosecuting the appeal thefather is 
acting in the same ilegal and immoral way, 
VEDULA LAKsHMINARASIMBAMURTI V. MEDURI VENKATA 
JOGISOMAYYAJULU Mad 861 
————~- m Son's liability — Surety debt by 
~ father. 

Under the Hindu Law of the Mitakshara School 
a son is liable for the debts of his father on ac- 
count of suretyship for the payment of money. 
Kangesowak Natu v. BENARES BANK LTD., mes ie 

l il. 741 
Joint famlly—Interest of undivided mem- 
ber attached in execution of money decree against 
“him—Attachment released on objection by other 
_ members of joint family that property waa sold 
_to them—Suit to set aside sale as fictitious— 
. Defendant .dying—Plea that there is no property 
grins which decree could be executed, if can be 
_ taken. : 
‘When a suit is brought against a member of a 








‘joint Hindu family for a declaration that the sale 


deed in favour of the defendant's nephews who 
formed along with the defendant’ the joint family of 
the property attached by the plaintiff in execution 
of his money decree was fictitious and fraudulent and 
was executed with the object of defeating the plain- 
tiff’s claim against the defendant and the defendant 
dies during the pendency of the suit in the original 
OCourt.it éannot be said that as he was a member of a 
joint Hiddu family, there was no’ longer any property 
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against which the plaintiff could proceed. If the 
undivided interest is attached during his lifetime 
it may be sold after his death whether the order for 
gale was made in his lifetime or after his death. 

The contention would ba sound if the undivided 
interest of the defendant had not been attached in his 
lifetime in the execution of a decree against him for 
his personal debt. 

There is no rule which forces a decree-holder to 
ask for execution against the whole of the undivided 
share of a Hindu co-parcener when the sale of only a 
part of it would be sufficient, SURAJ BAKESH SINGH v. 
THakor Das Oudh 90 
Joint famlly—Partition—Separation taking 

place—Presumption as to remaining members, 

When one member of a jointly family separates, 
there is no presumption either that the remaining 
members have also separated or they continue joint ; 
it isa question of fact ineach case to be proved 
like any other fact by evidence. Ser Ram v. SITAL 
PRASAD Oudh 571 
nee business—Business carried on by 

member in partnership with stranger —Presumption 

that it ta joint family business. 

Under Hindu Law, there is no presumption that 
a business carried on bya member of a joint family 
in partnership with a stranger is joint family busi- 
ness. The presumption of Hindu Law that, where 
a nucleus is proved, all properties standing’ in the 
name of its members, were acquired out of the 
family funds and belong to the family, cannot be 
extended to cases of partnership with strangers, 
BeoraR SAHAYAK Bank Lrp., MEERUT v. Keto 

Lak. 385 
Jointness —Presumption— Joint execution 
of security bond by brother—Presumption. 

Execution of a security bond jointly by brothers 
does not necessarily show the jointness of the family 
as even strangers can join in executing a docu- 
ment. PIRIHI Pan Kunwar v. SURAJ KUNWAR 

Oudk 179 
Presumption — Presumption ag 
regards cousins. ' 

The presumption of union is stronger in the case of 
brothers than in the case of cousins, and the farther 
you go from the founder of the family the presumption 
becomes weaker and weaker. Pirtrar Pan Kunwar y. 
Surat KUNWAR Oudh 179 
-m Maintenance—Mother, right of Priority 

over personal debis of her sons. 

The mother has got a right of maintenance over 
the joint family property and it must have priority 
Over’ the personal debts of her sons or step-song, 
Brorpar SAHAYAK BENK, LTD , MEERUT v. K81ILL3 

Lah. 385 
partitlon—Evidence of —Conduct of parties, 

Where there is no definite evidence of separation 
taking place at a particular time the separation of a 
family can be proved by the conduct of the family 
and the attendant circumstances. 

The partition of joint estate consists in defining the 
shares of the ‘co-parceners in the joint family and it 
is not necessary that there should be an actual 
division of the property by metes and bounds and 
the définition of‘shares may be proved by an entry 
in the Record of Rights showing the shares of each 
member of the family, and, further such an entry 
will be evidence’of the severance of the joint status, 
Prirrart PAL Kunwar v, SURAJ Kunwar Oudh 179 
ann ane Shares—Mother's share—Succession 

to-—-Mother living jointly—E fect {on succession— 

` Stridhan. l 


“~ 
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According to the Mitakshara Law, the mother 
orthe grandmother is entitled to a share with sons 
or grandsons dividing the family estate between 
themselves but she cannot be recognized as owner 
of such share until the division is actually made as 
she has no pre-existing right in the estate except a 
right of maintenance. Where she is allotted her 
share in the partition yet her share is not parti- 
tioned she cannot be said to have become the owner 
of the share allotted to her and it remains in the 
joint family.“ ~ 

The rule that in -cazes governed bythe Mitakshara 
the share allotted to a mother on partition is not 
her stridhan and that on her death it passes not to 
her stridhan heirs but tothe sons or grandsons out 
of whose portion itwastaken ouat,is a general rule 
applicable to.a casein which all the members of a 
jomt Hindu family have, separated. It cannot 
apply to acase in which though one of the members 
of a family has separated the mother has continued 
to live jointly with the other members, for in the 
latter case it is obvious that the members who con- 
tinued joint will forma joint Hindu family and 
succession to the property held by them will be 
governed bythe rules of Hindu Law applicable to 
a joint family, Sri Ram v. Sitar Prasad Oudh 571 
—— Religious Endowment—Math ~Aliena- 

tion—Hffect—Whether binds successor. 

In case ofan inam of the nature ofa devasthan 
inam the mahant or Shankaracharya for the time 
being would have no power to alienate the Math 
property. whether by sale or permanent lease so as 
to bind his successors except in the cassof legal 
necessity. The mahant, therefore, who has made the 
inam grants has no power. to alienate permanently 
the right of the Math to recover assessment from 
the lands, or in other words te grant the lands 
permanently free of assessment, The grant would 
in each case endure only during the life-time of 
the mahant who made it, and succeeding mahants 
would be entitled to repudiate the grants and to 
recover assessment within 12 years of his becoming 
mahant, SHANKARCRARYA Vv, OnANMALAPPA Bom. 513 
eet — Math—Suit for possession of pro- 
~- perty alleging ite illegal transfer by previous 

persons in lawful possession thereos—Plaintiff must 
`- show some right or title to claim possession—Mere 
` worship of tmage does not constitute math or give 

right to plaintiff to bring suit for possession of 

zamindari property. ; 

No doubt anyone who is a worshipper at a temple 
or of an image, if he obtains permission under s. 92, 
Ciyil P. O., can briag a suit for the declaratory reliefs 
allowed by that section, but where a suit is not one 
under s. 9%, Lub asuit for “possessidn of property 
alleged to have been illegally transferred by previous 
persons, who were in legal possession of that pro- 
perty, the plaintif would have to show some right 
or title to claim possession. The mere worship of the 
image does not constitute a math, nor does it give the 
plaintiff any right to bring a suit for the possession 
of zamindart property. Bana JAGTANAND BRAMOHARI 
v. BARHMDEO All. 496 
————— Succession — Atma bandhus— Sister's 

daughter and remoter male bandhu, when former 

$3 nearer IN propinguity, 

In a case of competition between a remoter male 
bandhu and a sister's daughter who, under the 
Mitakshara- Law, which applies to Sind, is not one 
of the female heirs specially mentioned, the general 
rule is that she must be postponed to male heirs, 
TULSIBAI v. QAPUMAL NaRAINDAS ` ~ Sind 347 
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meme ee aaae Poters —Dayabhaga School. 

The principle of law according to the Dayabhaga - 
School is that ifa brother dies leaving another 
brother who was living jointly with him that would 
not entitle the joint brother to have preference over 
a separated brother unless the former could be said 
to have re-united. JYOTISH OuANDRA CHAUDHRI 9. 
PROFULLA CHANDRA SANYAL Cal. 330 
m WEGOW =M aintenance—Contract with hus- 

band's co-parceners to receive fixed sum per annum 

even in case of changed circumstances, is valid and 
binding on her. 

A contract by a Hindu widow with her husband's 
co-parceners to receive a fixed sum per annum for 
maintenance and not toclaim any increase in future 
even in case of change of circumstances is a valid 
agreement and binding on her. KopuxuLa KAMES- 
WARAMMA Y. KODUKULA THAMMANNA Mad, 602 
me a aaam Mutation in name of widow— 

Effect. 

There is no presumption that mutation in the name 
of a Hindu widow is by way of consolation. PIRTHI 
PAL KUNWAR p. SURAJ KUNWAR Oudh 179 
—— WH Testator bequeathing moiety tn favour 

of son R—Other moiety to be held in trust for R's 

male issue—In case of R's death without male 

isauea this other moiety to go to R. D. Trust Estate 


—Gift to Trust Estate, if vowd—This gift, when 
takes effect, 
In truth, inheritance is not donation, and a be- 


quest is not a donation de praesent? between living 
people. It is to ba recognised that the Hindu Law 
has been greatly influenced by the notion of “ re- 
linquishment in favour of a sentient being “ as the 
basis ofa gift and of inheritance, but this prin- 
ciple has not, been allowed to arrest the develdp-~ 
ment of the Hindu Law of wills. The ‘doctrine 
that there must be acceptance at the time of re-' 
linquishment has different values according as it is. 
applied to gifts inter vivos or is extended by analogy ` 
to bequests or inheritance, though by a theory of’ 
some refinement heir and donee were once thought’ 
to be equally governed by thesame principle. The 
theory, ig sometimes put by saying thatthe estate. 
canuot remain in sbeyance. Thus it appears that 
property inthe heir must arise immediately upon 
the death of the ancestor in the same manner as 
the property of the donee arises immediately upon 
relinquishment by the donor. But it must needs be 
admitted that the rigour of this theory, even if it, 
be not destructive of all future gifts, is inconsistent 
with any recognition of contingent or executory be- 
quests. It has effect (save in so far as the Legisla-' 


ture has abrogated it: Hindu Wills Act, 1870 
Hindu Disposition of Property Act, 1916), to limit 
the class of persons who are capable of taking 


under a will, restricting it to persons who either 
in fact or in contemplation of law are in existence 
at the death of the testator, But it does not re- 
main as a further obstruction to the taking by 
such persons of a beneficial interest known to and 
permitted by the law. Indeed, if an estate ` in re- 
mainder can be limited to take effect onthe natural 
determination of a life estate and may beso limit- 
ed upon a condition which may never be fulfilled 
if a gift over on condition may be good though in 
defeasance of an absolute estate granted by the 


_will, there is no principle of Hindu Law to be 


saved by refusing to recognise a limitation to 
take effect upon condition in the future because it 
lacks ‘‘ support "from a particular estate. It cannot 
be disputed that if a conditional limitation is in- 
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valid, the interest, unless otherwise disposed of by 
the will, must go to the heir. Bnt if limited in- 
terests are to be recognised, there is no reason to 
hold that because a prior interest goes to the heir 
as such a conditional limitation or any other 
limitation is bad at Hindu Law. 

The principle of Hindu Law which prevents an 
estate being in abeyance is an important doctrine 
of the Jaw of inheritance and it has important con- 
sequences as regards adoption. The rule is that 
the right of succession vests immediately on the 
death of the owner. Apart from the case of a child 
en venire sa mere or of an adopted child, the estate 
once vested in an heir will not be divested by the 
subsequent birth of a person who would have been 
a preferable heir had he been alive at the'tima of 
the death of the last owner. In like manner, 
though the doctrine is not really the same, delivery 
in some sense is necessary at Hindu Law to dis- 
tinguish the completed gift from the mere promise, 
But neither of these doctrines nor yet the principle 
that a man cannot devise an interest of a nature 
and quality unknown to the Hindu Law (e. g., 
descendible in a manner unknown to that law) con- 
flict with the principle that where there is a will 
the heir can as such take only that part of the tes- 
tator’s property which isnot disposed of by the 
will, He will take by descent and by his right of 
inheritance whatever is not validly disposed of by 
the will and given to some other person. 

A testator bequeathed a moiety of his estate to 
his only son & and as regards the other moiety it 
was provided that it was to be held by R and 
certain other persons in trust for R's male issue, 
It was further provided thatin case of R'a death 
without male issue this other moiety was to goto a 
certain trust known as R. D. Trust Estate : 

Held, that merely because of the failure of the 
testator’s disposition of the interest in favour of 
the R. D. Trust Estate during the life-time of R, 
the bequest in favour of the R. D. Trust was not in- 
valid. This gift to R.D, Trust took effect on the death 
of. R without leaving male issue, who as heir of 
the testator would take the prior interest for his 
own life in this moiety such interest not having 
been disposed of by the will. The contention that 
the testator's directions to regulate the devolution 
of his property though within limits laid down by 
law would fail if the heir took any interest imme- 
diately upon the death of the testator, was fallaci- 
ous, for it assumed that the complete interest in 
the property had devolved on the heir, which was 
the very point in dispute. Gapapzur MULLICK v 
OrricraL TRUSTER of BENGAL PC108 
Hundi. Ses Negotiable Instruments 419 
-~—-—— Hundi or bill of exchange, nature of—Bila- 

teral document, if hundi—~Hundi drawn by A on 

his own firm in favour of B— Document is pro-note 
_=Such.. document not properly stamped under Arts, 
. 39 and 12 (b), Bhopal Stamp Act 
` under 8. 33. l 
` A hundi ora bill of exchange being a negotiable 
document is drawn by one person who is” callda 
drawer, on another person who is called a drawee, 
who is ordered to pay the amount thereof to'a third 
person. who.is the holder. Thus three persons are 
partics'toa bill of exchange. A document which is 
not of this nature is not legally a kundi or bill-of 
exchange. A document which is only bilateral can- 
not be called a bill of exchange: 

Where therefore a hundtis‘drawn by A on his own 
firm ordering the amount thereof to be paid to B after 
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certain days, the transaction virtually is that A 
borrowed money and passed a hundi drawn on him- 
self as security for the debt to B. It is thus a clear 
case of the execution of a promissory note pura and 
simple. Such a document if not properly stamped 
as required under Arts. 39 and 12 ‘b), Bhopal Stamp 
Act is inadmissible in evidence under s. 33 of the 
Stamp Act, even on payment of proper duty and 
penalty. Ram Narain v. Nemr Ouand > Bhop, 225 
Suit on—Defendant admitting execution— 

Burden of proving consideration. 

Where in a suit based on kundi the defendant has 
admitted its execution;the burden of proving that it 
was without consideration lies heavily on him, Ramu 
NARAIN v. NBMIOHAND Bhop. 225 
inam —Desabandam inam—Alienability 

Where the lands were granted to the plaintiff's 





. ancestors by way of desabandam inam and the burden 


of keeping the tank, apparently an irrigation source, 
in repair was transferred to the tnamdar, an aliena- 
tion cf such an inam is against public policy and void. 
LakseMabu v. RAMUDU Mad, 816 


Income Tax Act (XI of 1922), ss. 4,66—Perma- 
nent lease granted~Salami received by lessor once 
for all, whether capital receipt or income. 

Per Fazl Ali, J.--Income in the Income Tax Act 
connotes & periodical monetary return, . coming in 
with some sort of regularity or expected regularity 
fromidefinita sources. The premium or salami 
which is paid once for all and is not recurring 
payment, hardly satisfies this test. If the premium 
represents the whole or part of the price of the land 
it cannot be income. 

Per Manohar Lall, J.—It would be impossible to 
lay down a hard and faat rule that a salami oan- 
in no case be taxable but the question would depend 
upon the facts and circumstances of each case., 

Where a certain amount was received by a lessor 
as salami once for allat the time of granting a 
permanent lease : 

Held, that the salami must bs treated as capital. 
receipt and not as income. COMMISSIONER or INcoME- 
TAX, Bigar AND Orissa v. Visaksawar Sina Pat, 691 
——-— 8; 4 (3)—“Income as used ins. 4 (3), scope 


of. 

Per Braund, J.—The word “ income” ag usad in 
the sub-s. (3) of s. 4 embraces every form of receipt 
of the kind which but for the exemption would, 
or might, have been embraced by the words “ in- 
come, profits or gains" ins, 4 (1), COMMISSIONER 
oF INcomg-Tax V INDRA Sen , All, 554 F B 
s. 4 (3) (vVIl)—Betting, when vacation. 

It cannot be said that betting, under no circum- 
stances, can constitute vocation or occupation of a 
particular individual and, that the winnings from 
the same cannot amount to profits or gains charge- 
able to income-tax. Where the assessee has offered 
bets on numerous occasions such belting, in the 
case of the assessee, does certainly constitute his 
vocation or occupation, COMMISSIONER OF INOoME-TAx 
vy. INDRASEN 2il. 554F B 


——— 8, 4 (3) (vil)—“Casual,” in 3.4 (3) (vii), 
meaning of. 

The word ‘casual’ in 8.4 (3) (vii) must be read 
as meaning the antithesis of that which is governed 
by something more than mere chance, something out 
of which, according to the probabilities of business 
or to the known course of practical experience, a 
rational expectation of profit arises. And that does 
not, apply toa mere bet, COMMISSIONER oF INOOME- 
TAX v, INDRA SEN AU. 554 F 8 
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; s.4 (3) (VI)—Ezemption from taxation 
, Onus. 

Taxation under the Act is the rule and exemp- 
tion the exception. All income from whatever 
source derived must, therefore, be chargeable to 
income-tax, and the burden of proving that a par- 
ticular class of Income is not so chargeable must 
necessarily lie onthe person claiming exemption 
from the liability. to pay income-tax, CoxmIsstoneR 
OF IncomE-TAx.v. INDRA SEN All. 554 FB 
—— §. 4 (3) (vll — Receipts from maintenance of 

racing stable or betting whether casual and re- 

curing. 

. The receipt of stakes money by owners of racing 
stables is a matter of frequeut occurrence and such 
receipts cannot, therefore, be characterized asof a 
non-recurring nature but casual and recurring. Com- 
MISSIONER OF [ncomME-TAxY. INDRA SEN All, 554 F 8B 
— 4 (3) (VI —Valve of English decisions in 

interpreting words "business, “© profession," 

vocation” or “ occupation.” 

Per Iqbal Ahmad, J.—The words “ business,” 
“ profession ” and “ vocation |“ have been interpreted 
in some English decisions and though those deci- 
sions cannot, furnish an infallible guide, they are 
of assistance in interpreting those words. Comwzis- 
BIONER or INOGOME-TAX V. INDRA SEN All. 554 FB 
8. 4 (3) (VII), 12—Business, meaning of. 

The word *“ business’ has been used in the Act to 
denote the continuous and systematic exercise of 
an occupstion or profession with the object of 
making income or profit, and wherethe element of 
continuity is wanting’ in a particnlar activity, that 
activity cannot be characterized as ‘ business ” 
within the meaning of the Act. ‘ Profession" or 
“occupation” can amount to business only if.it is 
continuously and systematically exercised. It 
follows that the words “ profession “ and “ occupa- 
tion ” are words of wider import than the word 
“ business,” OoMMIssIONzR OF Income-Tax y. INDRA 
SEN All, 554 F B 
~ $, 4 (3) (VIL, 12—Maintenance of racing 
> stable, when amounts to business. 

Whether the maintenance of aracing stable does 
or does not in a particular case amount to “business” 
must depend on the facts and circumstances of each 
ease. It isimpossible to lay it down asa general 
proposition of universal application that, in all 
eases where an element of sport or amusement is 
involved, a particular activity, howsoever systema- 
tically and continuously exercised, cannot amount 
to business. The question in each case must be 
what wag the dominant intention, If the dominant 
intention was to get income or make profits or 
gains the activity of the description referred to 
above must amount to “ business,’ COMMISSIONER 
or INCOME-TAX vp. InDBA Sun All. 554 FB 

ss. 4 (3) (vil), 24,12, 66—Held on mate- 

`- rials before High Court that assessee was not 

entitled to claim set-off of losses either on racing 
establishment or on betting accounts, 

- An assessee who was a money-lender also dealt in 
precious stones and maintained and ran horses in 
racés. He betted in races on his horses, He kept 
account books in regular course of business and 
also. maintained an account styled as the “racing 
account.” In this latter account, the stakes money 
received from the race clubs and the amount won 
on his bets were entered on the credit side and 
the losses and expenses in the maintenance of the 
horses on the debit side. The stakes money re- 
presented the prize paid to the assessee as the 
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owner of the horses which won the races. In the 
accounting year, according to the entries in the 
account book, the assesses suffered a loss of Rs. 7,458 
in betting and Rs.425in running the horses at 
the races but made profit in money-lending business 
and inthe purchase and sale of precious stones: 
Held, (per Bajpai and Braund, JJ.)\-~That upon the 
material before the Court the assessee was not entitled 


to claim aset-off of losseseither on the racing 
establishment or on the betting account 
(Per Iqbal Ahmad, J., contra.)—There was no 


material on which it could be held thatthe main- 
tenance of the racing stable and the series of bet- 
ting transactions by the assessee did not constitute 
his business The assessee was entitled to have the 
loss of Ra. 425 and Rs, 7,458 deducted from his 
assessable income for the year in dispute. Com- 
MISSIONER OF IncomE-TaAxv. INDRA SEN All, 554 F B 
——_— §, 9. Seg Income Tax Act, 1922, s. 55 
676 
- S. 9—8. 9, consiruction—‘Owner of property, 
meaning of. 
Ona plain construction of the words of s. 9, 
Income Tax Act, it necessarily follows that the 
assessee must betheowner of the property assessed, 
In construing this section the words ‘owner ofthe 
property’ cannot be constiued as meaning owner of 
the annual value of the property. CcMMISSIONER OF 
IncomE-Tax, LAHORE vy. KRISHAN KISHORE f 
Lah. 676 SB 
s. 10—Association for advancing and pro- 
tecting business interests of members —Running of 
Produce Exchange Department and charging of fees 
from members for services rendered—Whether 
doing business within meaning of s, 10—Saving 
from payments by members, if profit or gain. 
Where an Association is an Association for the 
purpose of advancing and protecting the business 
and trading interests ot its members there is a 
certain mutuality between the Association and its . 
members, The basis of mutuality is not destroyed 
because one of the objects ofthe Association is to 
further not only the particular interests of itsmem- 
bers but oftrade and commerce outside the particular 
city where the Association is formed. Hence the 
activities of the Association in maintaining and 
running the Produce Exchange Department and 
charging fees forthe various services rendered by 
it to its members do not amount to doing business 
within the meaning of s.10, Income Tax Act. Such 
a case does not fall outsidethat class of cases where 
a number of individuale for the common good 
combine to provide by common sacrifices a common 
organization to do for them more efficiently as a 
body what they could do individually but less 
efficiently for themselves and the fact that from the 
payments made by the members themselves there is 
a surplus or saving upon the year's working, does 
not constitute that surplus or saving a profit. on 
gain, COMMISSIONER OF INCoME TAX, B:MBAY PRESI- 
DENOY, SIND ADEN v, Karacat INDIAN MEBROHANTS 
ASSOCIATION . Sind 461 
§.12. Seu Income Tax Act, 1922, s. 4 (3) 
554F 8 








- (vit) 





— $,14. BEE Income Tax, 1922, ss. 19,20 

389F B 

————— 8.14 (2) (a)— Words “ asseseed to income- 
tax” in 8.14 (2) (a), meaning explained. 

A company is not assessed to income-tax within 
the meaning of cl. (a) tos. 14 (2), where it has sub- 
mitted a return of its total income as required: by 
s, 22 andthe return has heen dealt with by the 
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Income-tax Officer under s,23, and the result of 
the assessment is that nothing is found to be pay- 
able by way of income-tax. The words “ assessed 
to income-tax ™ must be given their ordinary and 
natural meaning and they do not cover the case 
-where a company is assessed to no income-tax. Bar 
LALITA RATANOBAND Knimouanp v, Tata IRON AND 
Street Co, LiD. Bom, 389 F B 


— 85, 19,20, 51, 14 (2) (c)—Income-tax paid 
by company, whether on behalf of share-holders. 
In the case’ of a company the tax has to be paid 

by the company direct and not on behalf of the 

share-holders, and this is rendered clearer by the 
provisions as to return of income and assessment of 
companies contained in ss, 22 and 23 of the Income 

Tax Act. Bar LatiraA RATANOHAND KHIMOBAND 2. 

TATA IRON AND STEEL Co., Lirp. Bom. 389 FB 

20, 51—Certificate under’ s. 20, when 
no income-tagz is payable, if necessary—S. 51, if 

applies—Tazx by company on profits distributed— 

Tag, if can be deducted from dividends. 

The provisions of s, 20 are no doubt mandatory 
but they only apply where the company is liable to 
tax. A certificate to the share-holders under s. 20 
is not necessary where no income-tax is payable by 
the company. The penalty imposed bys 51 on a 
failure to furnish a certificate under s. 20 only 
arises where the failure is without reasonable cause 
or excuse, and the fact that the certificate would be 
untrue as no income-tax was payable by the company 
would provide reasonable cause for not issuing it. 

Section 20 clearly recognizes a right inthe com- 
pany to deduct tax where tax has been or will be 
paid onthe profits distributed. Income-tax has to 
be discharged out of profits before any distribu- 
tion can be made, and where tax has been paid, 
the company must apportion the burden amongst 
the different classes of share-holders, according to 
their legal rights. No doubt deduction of tax at 
the standard ‘rate is a rough and ready method of 

. apportionment, but to pay dividends in full to the 

preference share-holders would be to give them a 

tax free share and throw the whole tax onto the 

ordinary shares. 

Where, however, no income-tax is payable by the 
company and there is no burden to adjust, there 
is nothing inthe Act to justify the company in 
making any deduction in respect of income-tax from 
the dividends paid, Bar Lanira RATANOHAND KHIM- 
OHAND v. TaTA IRoN AND Stext Co., Liv. 

Bom. 389 F B 
— 8, 24, Brg Income Tax, 1922, 8.4 (3) (vii) 
; 554F B 








8. 24 (1)—Firm of partners dealing in 
shares holding- opening stock of shares valued at 
certain amount, at beginning of accounting year— 
Stocks and shares always valued at cost—Firm 
dissolyed at end of accounting year and shares 
allotted to partners at market valueon date of 
dissolution—Difference between opening stock 
valuation at cost and valuation at market rate 
on dissolution of firm held could not be claimed 
as loss. i 
A business firm which is liable to be assessed to 

income-tax is under an obligation to maintain a 

system of accounts with regularity and it is not 

permitted to change the system except upon a pro- 
per application being made tothe income-tax autho- 

rities in that behalf. ` So also every tax year is a 

_self-contained period and the profits earned or the 

r loss sustained either before that year or after that 
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year are not at all relevant for the purpose of an 
assessment relating tos particular year 

The assessees a firm of partners were doing busi- 
ness in shares'and held at the beginning of the 
accounting year an opening stock of shares valued 
at certain cost. Their stock of shares had always 
been valued at cost. During the year there had 
been no transaction in shares, At the end of the 
accounting year their partnership wae dissolved and 
shares were allotted tothe partners at the valua- 


‘tion based on the market value of the shares on 


the date of the allotment. The assessees inthe year 
of assessment claimed to deduct the difference bet- 
ween the opening stock valuation at cost and the 
valuation at market rate on the date of allotment of 
shares to the partners, as loss: 

Held, that the assessees were not entitled to do 
so because, as the stock was at all previous timeg 
valued at cost price and was brought into the 
balance sheet atthe beginning of the year at its 
cost price, then, when it was taken out of the assets 
of the company; it also should be valued in the 
same way at thecost price, The system of valuation 
which the assessees contended for had the effect of 
bringing into the accounts ofthe year a loss in 
respect of this etock which had not occurred during 
the year. Oxoursmat GoPALOHAND, In re Cal. 722 

— 8,.26-A, Sez Income Tax Act, 1922, s., 66 (3) 

610 

sS. 26 (2), 66 (3), (2) (6)—Businesa trans- 

ferred being agency business, whether excludes 

application of s. 26 —~ Assessee firm held could be 
taxed as successor. 

The facts that the business transferred is an agency 
business cannot, always be decisive to exclude the 
application of s. 26, Income Tax Act, because many 








businesses sell as agents the goods of others. 


A certain motor company terminated in December 
1930 an agency for sale of its cars given by it to 
another firm A,and gave it to the assessee firm from 


‘January 1931. On January 22, 1931, A sold to the 


agsessee all its business asa going concern and the 
assessee firm took charge of the business and buildings 
as a going concern as its vendor went out. There was 
thus continuity and identity : ` 

Held, that the assessee firm could be taxed asa 
successor of firm A within the meaning of s. 26 (2) of 
the Income Tax Act, COMMISSIONER or Income Tax, 
BOMBAY PRESIDENCY, SIND AND ADEN v. NARAINDAS & 
Co. Ltp (FIRM) g Sind 893 
——— S8, 48, 26-A—Child, whether can be partner 

in firm and share profits thereof. 

There is no prohibition in law against a child being 
introduced to share in the profits of the firm, and 
8.48 of the Income Tax Act shows that ina firm 
which has been registered such a minor is equally 
entitled to the benefits accruing to a firm from regis- 
tration, ABDUL GHAFOOR v, COMMISSIONER or INCOME- 
Tax, CENTRAL Provinces AND UNiTzD Provinozs, 
LUOKNow Nag. 610 
——— 8, 51. SseIncome Tax Act, 1922, 19, 20 

389 FB 
——— 88. 55, 9~—TImpartible estate — Joint 

Hindu family of assessee and his soens— 

Assessee succeeding by Tule of primogeniture— 

Income -of estate in his hands, if chargeable in 

status of ‘individual’—Incumbent, whether owner 

yor purposes of 3. 9. 

The income of the impartible estate, to which the 
assessee has succeeded by ruleof primogeniture 


prevailing in hisfamily governed by the Mitakshara, 


is not chargeable in his hand in the status of ‘in. 
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dividual.’ Theincome of the impartible estate can- 
not be said to be the income solely of the incumbent 
of the impartible estate there being vested in the 
junior members of the family a right to maintenance 
out of that income arising by reason of their right in 
the property and not imposed by custom upon one 
member of the joint Hindu family namely the in- 
cumbent of the impariible estate. The incumbent 
of animpartible estate cannot become for the pur- 
poses of s, 9, Income Tax Act, the owner of the pro- 
perty. As the corpus of the property belongs to the 
joint Hindu family, individual member of that family 
cannot be held to be the owner simply because by 
custom in that particular property the major portion 
of the income is used entirely for his benefit. Commis- 

SIONER oF Incomg-Tax, Lanore v. KRISHAN KISHORE 
Lah. 67688 
s. 66—Accuracy or otherwise of inference 

from proved facts, is question of law. 

The question of the accuracy or otherwise of an 
inference from proved facts is always a question 
of law and if the Commissioner has stated the 
proved facts and has asked the High Court to decide 
ag to whether on those facts the conclusion arrived 
at by the Assistant Commissioner was correct in 
law, the question raised would undoubtedly be a ques- 
tion of law. COMMISSIONER oF Jncomg-Tax v. INDRA 
SEN : All, 554 FB 

$. 66—Case sent back to Commissioner— 

Duty of Commissioner and procedure to be follow- 

$ i 


ed. 

When the case went back tothe Commissioner he 
sent upa re-statement of the case, but without 
hearing the assessee. The High Court was com- 
pelled to send the case back to the Commissioner 
once again in order that the case might be re-stated 
with such further finding offact asthe Oommis- 
sioner may consider necessary after hearing the 
assessec. The matter then went back to another 
Commissioner, who instead of re-stating the case, as 
he was ordered to do, stated that he had no power 
within s. 86 (4), Income Tax Act to vary an opinion 
given under s. 66 (2) if no new facts were ad- 
mitted: 

Held, that the Oommissioner was in duty bound 
to carry outth& order of the High Court, He 
should have re-heard the parties, admitted such 
further evidence as he considered relevant on the 
point at issue and re-stated the case with his opinion 
thereon, It was salso open to the Oommissioner 
to make a submission that the High Court should 
decide the case not upon the case which he was 
re-atating (as ordered) but upon the finding of fact 


already arrived at by the previous Commis- 
sioner. COMMISSIONER oF InoomE-Tax, BIHAR AND 
Pat. 691 


ORISSA v. VISHESAWAR SINGH 
. s. 66—Question referred by Commissioner— 

High Court, if can reframe it. 

In view of the limited jurisdiction given to the 
High Oourt by cl. (5) of 8,66. It is not permissible 
for the High Court to re-frame the questions referred 
by the Commissioner. COMMISSIONER or Income-Tax 
J. INDRA SEN All. 554 FB 
S, 66—Statement accompanying reference 

under 3. 66. 

Only questions of law can be referred to the 
High Court for decision unders. 66, and the re- 
ference under that section must be accompanied by 
“a statement of the case“ by the Commissioner. 
The “ statement” must contain a full and exhaus- 
tive narration of the facts giving rise to the 
questions of law, so that’ the High Court may 
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straightway proceed to apply the law tothe set of 
facts stated and be relieved fromthe necessity of 
enquiring as to what the real facts are. COMMISSIONER 
oF Incomz-Tax v. Inpra Sen All. 554F B 
S 66 (2),(3). See Income Tax Act, ee 


a. 66 (b) 3 
————- $, 66 (3), 26-A, 48—Apvlication under 
s 26-A for registration of firm—Income-taz 


Authorities, if can go behind deed of partnership, 
find it to be bogus and refuse registration — 
Finding that deed ts sham based on evidence—High 
Court, if can weigh evidence to decide whether 
finding is correct. ' 
The Income-tax Authorities are entitled to go 
behind a deed of partnership which the persona pro- 
duce and to find thatthe deed isbogusand to refuse 
to registerthem ae a firm’ forthe purposes of the 
Income Tax Act, Ifthe Income-tax Authorities find 
that a deed of partnershipis sham and not intended 
to be acted upon, and there is evidence on which 
they could arrive at sucha finding, the High Court 
will not weigh the evidence with view to’ decide. 
whether the finding is correct or otherwise. 
ABDUL Gsaroom v. CommissionER oF Incomes- TAx, 
CENTRAL Paovinogs AND UNTED Provinogs, Lucknow 
Nag. 610 
——— 8. 66 (4), (2), (3) —Costs payable by assessee, 

whether should be paid from orlimited to Rs. 100 

deposited under s. 66 (2)—Discretion of Court in 

the matter. 

Under s. 66 (6), Income Tax Act, costs are in 
Court's discretion, The deposit is returnable under 
proviso 2 to s. 66 (2) in certain circumstances. There 
is however no provision in the Act that costs payable 

y an assessee should be paid from or limited to the 
Rs. 100 deposited under s. 66 (2). Rupees 100 ins. 66 
(2) is referred to as a fee. COMMISSIONER oF INCOME- 
Tax, BOMBAY PRESIDENCY, SIND AND ADEN V. NARAINDAS 
& Oo., LrD. - . Sind 893 
InJunction—Temporary. See Civil Procedure Code, 

1908, 8. 151 813. 
———— Temporary—Temporary injunction declin- 
ed by Judge—His successor, if can go behind 

order and subsequently grant it. 

Where a Judge has declined to grant a temporary 
injunction, his successor can go behind that order 
when new circumstances have subsequently arisen 
and make another order which the exigencies of 
the case require, IsHak Das v. Firm Buaton Ki 
DoKAN Lah. 804 


‘Insolvency—Second appeal—Competency of, when 


no question under s. 4, Provincial Insolvency 

Act is decided. 

Quaere:——It ia doubtful whether second appeals are 
competent in cases where no question falliig under 
B. 4, Prov. Insol. Act, has been decided. Ram Ratan 
v. Pazau Hag Lah. 839 
Interest—Interest added to amount due when new 

transaction is agreed between parties which inclu- 

des payment of interest as acknowledged debi— 

Whether objectionable. l 

Where a loan has been incurred for interest and 
this interest is added to the amount agreed to be 
due when a new transaction is agreed between the 
parties which includes the payment of interest as 
an acknowledged debt this is not in principle open 
to any sound objection. S. R. M. S. ÜHETHAMBARAM 
QHETTIAR vy. Loo Tuon Poo P C 445 

Interest not provided in contract—Whether 
can be allowed, 

Not interest would be allowed where ‘the claim 
for inerest is not within the contract nor is such 
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interest by way of damages nor is it specifically pro- 
vided for by statute. Mapan Tuazatres, Lrp. v. 
Narayan Das Oudh 849 
Purchaser, if entitled to interest on purchase 
price, 

In a suit on breach of contract by the vendor, the 
vendee isentitled toa claim for interest upon the 
amount of purchase price paid by him to the vendor 
and retained by him even after his repudiation of 
thecontract. Jaacgo Barv. HARI-AR Prasad SINGA 

All, 501 

Usurious interest—State of Johore—24 per 

cent, interest held excessive and unreasonable 
when loan was amply secured. 

Where in a State of Johore in certain transactions 
of loan and charge the interest charged was 24 per 
cant such interest being capitalized on each trans- 
action and made payable by monthly instalments, 
all the loans and charges being amply secured and 
the contract contained a very harsh term giving 
power tothe money-lender to enforce payment of 
the loan and interest if any instalment became due 
and unpaid: 

‘Held, that the rate of interest at 24 per cent. was 
unfair and unreasonable between the parties. 8. R. 
M.S CHETHABARAM CHRTTIAR v. Loo Tuon Poo 

. P C445 
interest Act (XXXII of 1839), 8: 1—Suit for 

‘arrears of maintenance payable monthly —Interest 

‘tf car be awarded. 

*A monthly maintenance or ailowance made pay- 
able under a compromise in a suit come within 
the scope of provision ofs. 1, Interest Act and it is 
competent to the Court to allow interest at the current 
rate up to the date of auitfor arrears on arrears, of 
the méaintenance. Deputy COMMISSIONER K BERI, 
‘Manager Court oF Waaps, Manewa Estate v BROJEN- 
DRA Banapur Since ' Oudh 624 
Interpretation of Statutes—Language clear— 

Must be given effect to irrespective of anomaly. 

Per Krishnaswami Ayyangar, J.—When the langu- 
age of the statute is clear the Court cannot refuse 
to give effect to it on a consideration that it would 
create an anomaly. It is in the hands of the 
Legislature to remedy such anomaly. RAMACGANDRA 
Rao v. PARASUBAMAYYA. Mad.176F B 
Retrospective effect— Guiding principles, 

- No doubt the general principle isthat Acts of the 
Legislature arenot given retrospective effect unless 
the language makes it clear that such was the inten- 
tion, butin . applying that principle one must have 
regard to the general character of the Act in question, 
and when construing an Act introduced for the pur- 





pose ofapplying an. equitable doctrine to certain’ 


transactions considered ex hypothesi to be lacking 
in equity one should not assume that the Legislature 
intended that the Act should not have retrospective 
effect, but wishes to preserverights acquired in such 
transactions. Rusromsr DossaBuat BILLIMORIA v. 
Bar Mort - ae ae Bom. 27 
Jurisdiction~Foreign Court—Decree 
parte by British Indian Court against resident of 
State not submitting to its jurisdiction—V alidity 

—If can te enforced in State—Foreign country, 


“what is—Indian States, whether foreign countries 


‘an relation to British India. 

It is a well-settled rule of international law that 
Courts cannot by their judgments bind absent 
foreigners who have not submitted to their juris- 
diction, and’ can only exercise jurisdiction over 
persons who are within the territorial limits of their 


v jurisdiction, and, therefore,. 8 judgment of a foreign. 
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Gourt obtained, against an absent defendant cannot 


be enforced where the defendant at the time of 
the commencement of the suit was neither a subject 


of, nor resident in the country in which the judg- 
ment was obtained, 
A decree against an absent foreigner is valid 


only so far as the same is made operative by local 
Legislature within the country of the forum pro- 
nouncing the same. Beyond the limits of that 
country the decree would remaina nullity in spite 
of the authority given toit by the local Legisla-~ 
tures 

„An Indian State whose Legislature is not subject 
to the Legislature of British Indiais a distinct and 
separate political entity Such a State is, therefore, 
a foreign country in relation to British India 
within the meanings and for the purpose of the 
Civil P. O. Section 20 of Civil P. O., (of British India) 
may give jurisdiction to British Indian Courts to 
pass a decree against residents of such a foreign 
State but it has no effect against State subjects 
within the territorial limits of that State and should 
be considered an absolute nullity. Hence a decree 
passed by a British Indian Court against the sub- 
ject of Bhopal State who at the time of com- 
mencement of the suit did not reside or carry on 
business within. the jurisdiction of such Court 
either personally or through a properly constituted 
agent and who did not submit- to the jurisdiction 
of such Court is a nullity, and is not enforceable 
against the defendant inthe forum of Bhopal State, 
wherever thecause of action might have arisen, 
Kesri Sinca v. HARKANWAR Bal Bhop. 19 

Foreign Oourt—Submission—Putting ap- 
pearance to search papers after ex parte decree 
or executing general power-of-attorney to defend 
suits in foreign Court does not amount to submisa- 
sion to jurisdiction. ` : 

Putting in an appearance to take search of 
papers after an ez parte decree was pronounced, 
by a foreign Oourt does not amount to an act of 
submission to, jurisdiction. So also mere execution 
of a general power-of-aitorney in favour of certain 
person for defending suits in foreign Courts does 
not amount to submission to jurisdiction of foreign 
Courts. KrsgI Sines v. Har Kanwar Bar Bhop,19 

Foreign Court—Submission to its juris- 
. diction—Effect—Ex parte decree—Steps taken 
to set itaside and sutt defended—Whether sub- 
mission to jurisdiction—Decree passed on merita— 

Binding efect—Test to determine whether decree 
- is passed on merite. 

Where in asuit filed in British Indian Oourt 
against the defendant, a resident and subject of 
an Indian Stste an ex parte deeree is passed and 
the defendant gets the ex parte decree set aside 
and files written statement and defends the suit 
through properly constituted attorney, these acts 
amount to voluntary submission to the jurisdiction 
of the foreign Court. The case no longer romaing ex 
parte against him and a decree subsequently passed 
on merits is fully binding on him, 

, The true test for determining whether a judg- 
ment has or has not been passed on merits is tosee 
whether it has been pronounced as a penalty for any 
conduct of the defendant, or whether itis based on 
aconsideration of the truth or otherwise of the 
plaintifi’s case, KEsRI Sines p, HARKANWAR ee 

op. 19 
Jurisdiction—Smaill Causcs — Nature of mall 
cause suit—Suit for fixed amount — Defendant's 
plea giving rise to settlement of accounis — 
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Nature, if changed—Suit against agent for value- 


of tickets received and not accounted for is cogniz- 

able by Small Cause Court—Smali Cause Courts 

Act (Bhopal). 

The essential nature of a suit for accounts is that 
therein the plaintiff does pray for a decree for a fixed 
sum of money, but only wants rendition of account 
by the defendant followed by a decree for the 
amount found due, Such suits are excluded from 
the purview of Small Cause Courts Act. Buta suit 
which is essentially of small cause nature does 
not change its character merely because the defend- 
ant has chosen to raise a plea of account. It is 
Possible that even in claims for a fixed amount 
the defendant's plea might some time give rise to the 
necessity of settlement of account, but this alone 
would not convert a suit fora fixed sum intoa suit 
for account. Even- if the Court has to go into the 
parties’ account to a certain extent, the jurisdiction 
of Small Cause Court is not ousted. A suit against 


an agent for value of goods received and not account- : 


ed for by him would lie in a Oourt of Small Oauses. 

The plaintiff had given tothe defendant a number 
of admission tickets in connection with a wrestling 
match tobe sold oncommission, The defendant sold 
these tickets tothe public and pocketted all the money 
realized thereby. Thus the plaintiff neither got any 
unsold tickets back from the defendant, nor any 
money on account of such tickets as were disposed 
of. The price of the tickets ‘was fixed and their 
number was in dispute. The plaintiff brought a suit 
in Small Cause Court to recover full face value of the 
total number of tickets ; 

- Held, that the suit was cognizable by the Court of 
Small Causes. Isuaque Ati V. ABDUS Samap 

i Bhop.480 


Land Acquisition Act (i of 1894), s. 3—“Land” 
includes buildings, trees and standing crops. 

-For the purposes of the Land Acquisition Act land 
includes buildings and also treas and standing crops. 
The definition is wider than that of immovable 
property under the T, P., Act. Provinoz or SIND v. 
Har KRISHANDAS GULABRAL Sind 714 
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$8.18, 21—Reference to tribunal on amount 
of compensation—Declaration that claimant K was 

-entitled to enhanced compensation based on com- 

-promise between claimants—Secretary of -State 

:held necessary party. ’ 

On a reference by Collector as to the amount of 
compensation, the tribunal made a declaration that 
the claimant K was entitled to enhanced amount 
of compensation, on the basis of settlements between 
the claimants tothe property. The terms of these 
settlements were embodied in two petitions of com- 
promise filed before tribunal. By these settlements 
the compensation awarded by the Collector was 
divided between K andthe other claimants and K 
was given the right to get the excess amount - of 
compensation, if any, to beawarded by the tribu- 
nal. There were certain admissions about K's or 
his representative’s title to the lands acquired by 
the other claimants in these petitions of compro- 


mise : 

Held, that the Secretary of State for India was 
not only a proper party but was a necessary party 
as he was the only person interested in opposing 
K's claim toenhanced compensation. SEORETARY or 
State v. SHYAMAPADA BANERJEE Cal. 364 

neem $918, 21, 20—Reference only on question 





s8. 4,5. Sez Land Acquisition Act, aa 
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of amount of compensation—Question of title to 

land acquired, relevancy. l 

The jurisdiction of the Court on a reference by 
the Collector is a special jurisdiction. Ifthe only 
objection is to the amount of compensation, that 
alone is the matter referred to,and the Court has 
no power to determine or consider anything beyond 
what is referred, The question of title to the land 
acquired is, therafore, not relevant in a reference 
on the question of the amount of compensation only. 
In an inquiry asto the amount of compensation 
only, the question is how much more the claimant 
is to get and how much more isthe Govt. to pay. 
The only question is the additional amount of 
compensation. It does not involve the determination 
of question of the right to claim or the 
liability to pay any additional compensation. 
SEORETARY oF STATE V. Suyamapapa BANERJEE Cal. 364 


88.23,4, 6, 3—Part of property ceasing 

to exist between notifications under ss. 4 and 6— 

Value of that part, if can be considered when 

making award, 

No interest in favour of Govt. arises from the 
notification under s.4, Land Acquisition Act. The 
identity of the property . acquired is determined. 
only by the notification under s. 6. If inthe period 
between the two notifications a part of the property 
has ceased to exist, whether by act of the owner 
or by accident, the value of that part has not to 
be taken into consideration when making the 
award. Province or SIND v, HaRKRISHINDAS GQULABRAI 

Sind 714 
— S, 49— Held, application of the tenants to 
acquire their huts also was not premature. 

Heid, on facts that the application of the tenants 
for the acquisition of their huts also was not 
premature. Theaction taken by way of agreement. 
under s. 24, Cal. Improvement Trust Act, for. 
exemption of acquisition of part of the premises 
following steps taken for acquisition of the whole | 
amounted tothis: that the provisions of Land 
Acquisition Act (as part of the Oal, Improve-. 
ment Trast Act) were being put into force for the. 
purpose of acquirings part only ofthe premises in 
question, Maugsa Missta p. Provinozor BENGAL . 

Ey Cal. -872- 
— 8.49-—-—Order of tribunal rejecting ref- 
erence under 8.49 (l)—Appealability. 

A decision onor a determination by the tribunal 
of any matter which has no reference to compensation 
in some form or other dossnot come under the: 
definition of an ‘award,’ and no appeal lies in such 
cages. An order of the tribunal rejecting reference 
under s. 49; Land Acquisition Act is not therefore 
appealable, Manresa Missin v. Provinc# or BENGAL 

Cal. 872. 


Landlord and tenant—Aasignee of lease, tf liable 
by privity of estate to payment of rent to lessor. 
In India an assignee of a lease is liable on the 

covenants by privity of estate to the payment ` of’ 
rent to the lessor. The manner in which the in- 
terest of the lessee becomes vested in the assignes 
is immaterial, provided the method is such as in 
law vests the whole interest of the esses in the 
assignee. The doctrine, therefore, applies even where 
| title of the assignee is derived under a Oourt 
sale. 

But the liability to interest arises purely under 
the contract contained in the lease. It is not a 
liability which runs with the land or is attached 
in-law'to the- interest ofthe lessee, ‘and it is not a 
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liability which affects an assignee of the lease, 

IRABHADRAYYA NaGAYYA SuIVAPPANMATH V, BASANGOW- 
pA MUDIGOWDA PATIL Bom. 680 
Enhancement of rent—Proposal and accep- 
SEE Contract 575 
Rent receipts by agent of landlerd—Conti- 

nuance of possession by tenant — Presumption of 

authority to agent. 

Where in addition to the receipts for rent granted 
by the mukhtar-am of thelandlord there is the fact 
that defendants have been long in possession of land 
without any interference from the landlord, that isa 
circumstance from which it may not only be inferred 
that the landlord ratified the settlement by her 
mukhtar-am but itis also a circumstance from which 
it may be inferred that the mukhtar-am had authority 
to’ make the settlement. In such circumstances the 
question of onus regarding the proof of the faet 
whether the mukhtar-am had implied authority of the 
landlord, is immaterial, Kuge Rarv, BABURAM Kure 
i n Pat, 583 
Lease—Construction—Lease held permanent one. - 

A lease stated that the. lands had been settled 
With the lessee toenable him to build a gola house 
and a.plat form for rice mill. The settlement was 
made for an indefinite (bemeyadt) period and it 
provided that neither the lessee nor his heirs and 
representatives would put forward. any plea or ob- 
jection with regard tothe payment of rent. It 
was further provided that in the event of default 
of two consecutive instalments, the lessor or his 
heirs and representatives, would have the power to 
realize the arrear rent with interest thereon and 
dispossess the lessee. The lessee bound himself not 
to sell the residential right to anyene without 4 
reference;td the landlord or his heirs and represen- 
tatives and without obtaining hisor their“permis- 
sion ‘in writing: l 





` tance. 


‘ Held, that the lease wasintended to bea perma. 


ment ons. COMMISSIONER oF INCOME-TAX, BINAR AND 
. Orissa v. VishEsuwar SINGH ` Pat. 691 
Legal practitioner, ` Srs Practice 453 
= e Professional misconduct—-Court having 
` reason to beliere that practitioner may have been 
„guilty of professional misconduct—If ean allow 
“proceedings to be dropped on agreement between 
‘complainant and practitioner or on wish of 
‘complainant. : 
“Where the Court has: reason to believe that a 
practitioner’ may have been guilty of professional 
misconduct it cannot allow proceedings to be drop- 
ped as the result of an` agreement between the 
complainant and the practitioner or even if the 
complainant without any agreement does not wish 
to proceed withthe matter. In the matter of SRI 
K. Spinivasa Rao, First GRADE PLEADER, COIMBATORE 
DA ' i Mad. 14488 
Legal Practitioners Act (XVIII of 1879), s.13— 
Appointment of tribunal to make enquiry—Ap- 
oval of tribunal, if can be given ex post facto. 
he Legal Practitioners Act in 4.13 contem- 
plates the High Court directing an induiry before 





. 


action is taken. The Court has duties to perform - 


under the Act andthe first duty is to nominate a 
person or persons to hold: the inquiry into’ the 
alleged ‘misconduct. Unless the tribunal is con- 
stituted beforehand the inquiry, cannot be lawful. 
The suggestion that approval ofa tribunal may be 
given ex post facto isrepugnant tothe spirit of the 
Act and the wording ofs. 13. In the matter of Sai 
K. Suintvasa Rao, First Grape, PLEADER, COIMBATORE 


i Mad, 144 S B 
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_ revoked on the ground that jurisdiction of 
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—— §. 13—High Court directing District Judge 
to enquire into charge of professional misconduct— 
District Judge, tf has power under s. 3-A, Madras 
Civil Couris Act (ILI of 1873), to direct Additional 
District Judge to make enquiry without reference 
to High Court. 

There is nothing in the Legal Practitioners Act, 
which directs the District Judge to hold the in- 
quiry. The act leaves the matter entirely in the 
hands of the High Uourt, Ths High Court’ and 
not the Act nominates the tribunal. Therefore, 
when the High Court directs a District Judge to 
hold an inquiry into a charge of professional mis- 
conduct. the District Judge does not hold. the in- 
quiry under the Act but under the order of the 
High Court. Before the District Judge can be 
allowed to pas3 on his duty to some one else there 
must be very clear authority for his action, The 
Madras Oivil Courts Act, s. 3-A dose not provide it, 
Where therefore, the High Court directs the Dis- 
trict Judge to hold an enquiry into a charge of 
professional misconduct, he has no power of delega- 
tion and cannot direct the Additional District Judge 
to hold an enquiry without making areference to 
the High Oourt, Jn the matter of Sar K. Srinivasa 
Rao, FIRST GRADE ,PLEADER, COIMBATORE Mad. 144 § B 
—$.13—Tribunal not validly constituted — 

Acquiescence whether makea it lawful. 

If the tribunal which conducted the inquiry under 
s. 13 was not validly constituted acquiescence in 
the proceedings would not turn it intoa lawful 
tribunal, If illegal in its inception, illegal it would 
remain. Jn the matterof Sei K. Srinivasa Rao 
FIRST GRADE PLEADER, OoIMBATORE Mad.144 S B 
Letters Patent (Cal), ci, 12 — Leave under, te sue 

—Application for revocation of—Gonsiderations— 

Firm register kept according to terms of Partner- 

ship Act showing Calcutta as principal place of 

-businesa~-Suit for dissolution of partnership tn 

Calcutta High Court—Leave to sue there, if can be 

revoked. 

In an interlocutory application for revocation of 
leave to sue granted under cl. 12, Letters Patent 
matters of difficulty and importance which require a 
meticulous consideration of facts aud law and which 
are. best determined upon the evidence of witnesses 
who have been subjected to cross-examination should 
be decided at the trial of the suit and not in the ap- 
plication. ; 

Where a firm register kept in accordance with the 
terms of the Partnership Act shows that the princi- 
pal place of business of the firm in Oalcutta and a 
person brings a suit for dissolution of partnership 
in Caleutta High Oourt relying upon the entry ia 
the firm register, the High Oourt has jurisdiction to 
try the suit and leave to suein the Calcutta High 
Oourt under cl. 12, Letters , Patent (Cal.) P 
that 
Court is being attracted by adoption of a device. 
ALI MOHAMED EBRAHIM SHAKOOR Ye ADAM HAJEB PEER 
Mosamed Essack Cal, 356 
Letters Patent (Nag.), cls. 10, 27—Judge refusing 

_ leave to appeal under cl. 10—If can subsequentiy 

re-call his own order and declare case fit for 


appeal, 

Role 10 of the rules made by the Nagpur High 
Oourt under the powers conferred by cl. 27 of the 
Letters Patent read with sub-s, (lof s. 106 of the 
Govt. of India Act, precludes any possibility of an 
applicant approaching a Judge a second time when 
his application for a declaration under cl 10, 
Letters Patent that. the case is a fit one for appeal 
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has been ‘refused. Hence when once a Judge has 
refused to declare that a casa is fit one for appeal 
under ci. 10, Letters Patent he cannot subsequently 
revise or review his own order and recall it and 
declare that the case is fitone for appeal under 
el.10, MANIKLAL v BSIKAMOSAND Nag. 253 
License—Nature’ of—If elapses with death of 
licensor. 

A license does not create an interest in the land as 
it is merely leave to do a thing lawfully which other- 
wise would be unlawful andit is thus a matter 
purely personal between the grantor and the grantee 
of the license. Such license must be held to have 
elapsed with the death of the licensor ALAGIRI 
OHETTY v. MUTSUSWAMI Ouetty Mad. 376 
Limitation—Law.in force before 1877. 

It is not correct to say that because the first Lim. 
Act was not introduced until 1877 there was no law 
of-limitation in force in 1872, There wasa law of 
limitation laid downin s, 14 of Regn. III of 1793 
which provided a period of 12 years for the cause of 
action for any suit. Assrarr LAL v, ZAMIR FATMA 
Bist, eng All. 485 
———— Suit for possession—Iintry in settlement 

,recordse—Suit beyond sir pears from this cause of 

action but withinsiz years from decree for rent— 

. Suit, held within time. : 

So long as nobody interferes with a man’s posses- 
sionandenjoymentof his share in a property, the 
fact that hisshare is inaccurately recorded in the 
revenue papers does not affect his title to it. Although 
the settlement entry gives plaintifis a cause of action 
the decree for rent givesthem a fresh cause of action 
and a suit brought within. six years of the decree is 
within time.. When plaintiff has got aright, every- 
invasion of that -right gives him afresh cause of 
action. KAMTA PRASAD V. Ous ATARPAL Oudh 155 
Limitation Act IXof 1908), ss. 2 (7), 14—Pro- 

:ceedings contrary to express provision of law— 

Whether prosecution in good faith. - 

Proceeding contrary to a clearly expressed provi- 
sion of law cannot be regarded as prosecuting another 
civil prcceeding in good faithin thesense in which 
the words “good faith" are defined inthe lim. Act, 
BrisMopaNpAs DAMODARDAS v, Sapasgyiv Laxman NAIK 

j Bom. 85 

- 8. 3—Act, if draws distinction.as to whether 

cause of action arose with regard to document before 

1877 or after it. 

The Lim. Act, does not make any distinction as 
to whether the causes of action arose in a suit in 
yegard to a document before or after 1877. The Act 
says clearly that every suit instituied after the 
period prescribed therefor shall be dismissed. 
ABuBAFI LAL 9. ZAMIR Fatma BIBI All, 485 
——— $, § —Cross-objection not filed within time— 

Wrong impression of legal adviser, tf ground for 

extention. 

There ig no provision in the Lim. Act which 
would entitle a party who has failed to filea crogs-ob- 
jection within- period of limitation to extension of 
time simply because his legal adviser was under 
a wrong “impression. AMULYA Krisuna BANDO- 
PADHYAYA y. RARULI PIONEER Co opERATIVE BANK, LTD. 

Cal. 416 


———- $, §— Suficient cause—Time taken by review 


application, if can be deducted. 

Section 5 of the Lim. Act gives the Court dis- 
cretion to excuse the delay in filingan appeal, An 
appellant who desires to be excused the delay must 
satisfy the Court that there were sufficient circum- 
stances existing iu the case to account for the 
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delay and, therefore,the appellant must satisfy the 


‘Court that there were reasonable grounds for ree 


view. Mere presentation of an application for 
review does not entitle a litigant as of right .te 
deduct the period during which the application for 
review remains pending from the period of limita- 
tion ‘required for filing an appeal specially when 
the grounds for review were really grounds of 
appeal, Maimup ALI K84N v. WAJID ALI KBEAN 
Oudh 83 
S. 10—Assignee from trustee, without con- 
sideration—Defence oj limitation, if available. 

Where the assignee of a trustee does not give 
valuable consideration, in a suit to recover trust 
property from the assignee by the Official Trustee, 
defence of limitation is not available to him but 
is excluded by the terms of s. 10, Lim. Act, 
GapdaDnuR MULLIOK V. OFFIOLAL TRUSTEE of BENGAL 

PC108 

——— S, 14—Suit on mortgage—Cause of action, 
how deiermined—Striking out relief for sale of 
property, whether changes cause of action—Platnt 
returned after amendment to proper Court—Piaint- 

iff, if entitled to benefit of s. 14. 

“Qause of action” and “relief” are quite distinct. 
and the question whether two procesdinge are based, 
upon the same cause of action or different causes of 
actioncannot be decided upon the terms of the reliefs 
claimed in either proceeding. 

A suit based upon a mortgage deed is essentially a 
suit torecover a loan and the cause of action for such 
a suit isthe failure of the defendant to discharge the 
loan. A mortgagee in a suit founded upona simple 
mortgage proceeds on the same cause of action whe-. 
ther he claims only torecover the loan advanced by. 
him or pressesalso for the additional relief to. 
enforce: ‘the charge inhisfavour. Where the plaint 
based on a mortgage deed after deletion of relief as 
to sale is returned’ from regular side for presentation 
to the Smal! Cause Court the plaintif is entitled to 
the benefit of s 14, Lim. Act, Dat SINGHAR KOERI Y- 
OuaNpI SINGH All 336° 
————— S, 14~—-Want of jurisdiction, if should exist- 

at date of suit, for applicability of s. 14. 

The want of jurisdiction or other cause of a like 
nature referred toins.14 need not be in existence at 
the very institution of a suit. All that the law 
requires for the applicability of s. 14 is that the Court 
in which the previous proceeding is prosecuted should 
be unable to entertain it from defect of jurisdiction 
or other cause of alike nature. Want of jurisdiction 
or other cause,.of a like nature may ariseat any stage 
of a suit or proceeding and_if upon that basis the 
Court in which the suit or proceeding is being prose- 
cited arrives at the conclusion that it cannot enter- 
tain it andmakesan order accordingly the condition 
laid down in s. 14 ia sufficiently fulfilled. DAL. 
SINGHAR KOERI v. ONANDI SINGH All. 336 
———— 8. 19 — Acknowledgment — Payment of 

monthly allowance alal hisab— Whether saves limt- 

tation, . 

Entries of-payments towards guzara, followed by 
words that they are made alal hisab i.e, OR ate 
count, amount to general and unconditional 
acknowledgment within the meaning of s. 19, Lim. 
Act and would cover any arrears existing within 
three years of the date at which that acknowledg- 
ment was made. Tse Deputy COMMISSIONER, KHERI 
Manager Court or Warps, Mansewa ESTAIE v. 
BRIJENDRA BANADUR SINGE , Oudh 624- 
———-sS. 19, 21, Art. 182— Held that written state- , 

ment by mother on behalf cf minor sons amounted ~ 


~ 
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to acknowledgment of decretal debt — Execution 

petition on personal deeree held within time. 

Held, on facts that the execution application upon 
the personal decree was within limitation as the 
written statement filed by the mother on behalf of 
her minor song amounted to an acknowledgment of 
the decretal debt. Gumtr Desi-9. JUGAL KISHORE 
Balsya Cal. 831 
—-—— 8. 20 — Interpretation — Interest bearing 

debt—Payment of part amount on open account in 

handwriting of debtor—Appropriation by creditor 

—Amount not paid as interest “as such "—Whe- 

ther should be regarded as part payment of 

principal — Appropriation by creditor should be 
before expiry of limitation. 

Section -20, Lim. Act must be construed care- 
f fully according to its’terms, and effect must be 
d -given to the consideration that in order to give a 
4 fresh period of limitation interast must be paid as 
7. such though there is no similar requirement in 
J. the case of a part payment of principal. It 
is not reasonable as a matter of construction 
-of a atatute to suggest that the words “ as such” 
can be ignored ; or that their meaning has chang- 
‘ed; or that they can be given their meaning bat 
‘only as regards payments made before January 1, 


i ` By the amendment of s. 20 the intention of the 
“debtor isnot made the sole test whether a payment 
was made towards the principal of the debt, 
Appropriation by the creditor can have effect under 

‘the section us it now stands and the character of the 
‘payment need not necessarily be determined at the 

_ time when the payment is made. 

The section cannot be read as governed by any 
_Such principle as that it must be read as proceed- 
ing upon an acknowledgment by the debtor of his 
liability familiar though it bein the law of Eng- 
land. There is no sufficient reason for the assump- 
.tion that the section is an expression of any single 
‘principle. In the Lim. Act, s. 19, which deals with 
acknowledgments, is not to be read ag based upor 

| the theory of implied promise ; and it ia difficult to 

- 886 why s. 20, which deals with payments, should 

- beregarded as based upon a theory of acknowledg- 

ment. The words in 8,20 by which the matter 

‘must be judged are “ where part of the principal 

‘of a debt is paid.” -As it is not prescribed by the 

section that the payment should be intended by the 

debtor to go towards the principal debt at all, tha 
words “as such” having no placein this part of 
the section, it is not correct to require that the pay- 
ment should have been made of part as part, 

It cannot be maintained that a payment on gene- 
ral account is either a payment of interest as such 
or & part payment of principal. The disjunction is 
incomplete: there are additional possibilities 
as well. ‘There are indeed four possibilities as 
to the debtor's intention-(1) intention that the 
“sum paid should go against interest, (2) that it 
-should go against principal, (3) that it should go 
against both interest and principal, (4) nointention 
of appropriation as between interest and principal. 
This is acommon enough frame of mind when a 
payment is made generally on account of a debt— 
an “ open’ payment ” as it is called. 

In the case of “ open ” payment the creditor's act 
‘of appropriation of the payment’ to the principal 
‘debt is a very different matter. It cannot -have been 
intended by the Legislature that at the end of 
the prescribed period the right to sue should be 
- barred and yet that the creditor might thereafter 
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;remove the bar at his own choice by making an 


appropriation. Though itneed not be shown that 
the creditor’s appropriation has within the time 
limited’ been communicated to the debtor, the langu- 
age of the section cannot be regarded as satisfied 
unless within the prescribed period the creditor has 
in exercise of his right done something which 
treats the payment as made on account of principal. 
To evidenca a definite appropriation to the princi- 


.pal debt made by the creditor within the period 
prescribed the manner in which the _ payment has 
been dealt with by the creditor in his own books 


of account will ordinarily be sufficient. But if it 
be true until after the expiry of the prescribed 
period the creditor has treated'the sum as paid on 
account of interest or has not done anything to treat 
it as paid on account of principal, then under the 
amended s. 20 part payment of principal has not 


been established. The result may be regarded as 


unfortunate since the fresh period begins or does 
not begin according as the creditor has or has not 


. taken some step in consequence of the debtor's act, 


whereas the essential matter is really the debtor's 
act, but unless either a part payment of principal 
ia required to be made as such in order to stop the 
running of the statute or a payment on account of 
an interest bearing debt, though made generally on 
account, is serie TN fi that purpose there 
ia no escape from this conclusion: es 
° Held, on evidence that the debtor paid Rs. 100 
in his own handwriting and the creditor appro- 
priated it towards principal straightway. This 
payment must be held to be part payment of prin- 
cipal. Rama SHAH v. LAL OHAND PC 233 
m §. 20—Payment of interest—If must be 
in handwriting of or under signature of party 
making it~Whether can be inferred that payment 
was of interest “ ag such,” from circumstances, 
For a payment of interest to come within the 
purview of s. 20 of the Lim. Act, it is sufficient 
if circumstances exist which make the conclusion 
inevitable that the payment must have besn made 
on account of interest. The payment of interest 
“ss such” need not necessarily appear in the hand- 
writing of or under the signature of the party 
making the payments. No doubt th is necessary 
that at the time of the payment it must be clear- 
ly mentioned that the payment was being madeon 
account of interest but where the payment is proved 
to be on account ofinterest not only by the evi- 
dence of the witnesses but als»from the faot that 
an account of interest due has been drawn up on 
the back of each bond and the payment has baen 
shown as being out of that amount the payment falls 


‘within the parview ofs. 20, Lim. Act. Baosouu Lan 


Oudh 94 

. BHAGWATI l 

ia BIA s. 20,sub-s 1, proviso—Proviso applies to 
bes. (1) only. 

It ale not the intention of the Legislature in enact- 
ing proviso to sub-s.1 of a. 20, Lim. Act to abrogate 
the long-established and traditional practice by 
which a mortgagee in possession of land is deemed to 


bein receipt ofinterest and to have a fresh start of 


limitation from the period when his poszession caases 

and in this view the proviso was intended to apply 

to thefirst sub-section and not the P sub-section 
.' Matuuaa SINGH y. PALAKDHARI RAI 

ofs. 20. M Pat. 484 


ma m S, 20 (2)—Receipt of usufruct during posses- 
sion as trespasser —Whether gives fresh start of 
imitation. 
the enjoyment of the usufruct of the property by 


Jii _ INDIAN OASES 


Limitation Act—contd, 


the plaintiff year by year does not give him a 
fresb start for limitation for a suit to recover the 
money, MAKSUDAN Lat SAHU Ye NIRANJAN Natu Das 
ae ` . Pat. 266 
——--——- 8, 22. Sze’ Bengal Municipal Act, 1932, 
83. 15, 136, 133 (2) provigo l l 605 
'=——— Art. 12— Plaintiff's interest not soldor sale 
found void—Art.12 does not apply. ” 
` Article 12, Lim. Act, would apply only if the sale 
is’ held to be binding on the plaintiffs. Ifthe plain- 
‘tiff's interest is, on the other hand, found not to 
-have been sold or the sale isheld to be void against 
them, this Article cannot’ be permitted to stand in 
their way and they will be entitled to-the relief 
‘claimed by them. Where the debt by the father is 
‘found not to have'been due orto have been incurred 
for purposes which were immoral or illegal, a decree 
‘obtained in respect of such a transaction would not 
: bind the sons and the sale held in execution cculd 
not be held to be binding on themso as to necessitate 
-a prayer for settingit aside particularly when the 
property was purchased by either the decree-holdér 
himself or even by a stranger having knowledge of 
‘the circumstances in which the debt was contracted, 
Article'12 has no application to such a case. 
-L AKS8 MADU v. RAMUDU ` Mad. 816 
——— Arts. 36, 62, 97. Sze Oontract Act, 1872, 
s. 85 ; 742 


—-—- Art. 116—Egpression, “ writing registered” 
in Art. 116, if includes document registered under 
Companies Act (VII of 1913). 

“Writing registered in Art. 116 includes a 
document registered with the Registrar of Joint 
Stock Companies under the Companies Act. In the 
‘General Olauses Act “ registered" is defined. as 
‘meaning registered in British India under the law 
for-the time being in force forthe registration of 
documents, The Companies Act, though no doubt not 
primarily: concerned with the registration of docu- 
ments, is nevertheless the law in force relating to 
‘the registration of certain documents affecting com- 
-panies, Therefore, the claim for dividends falls 
‘under Art, 116, Where the whole contract arises 
‘under the Articles of the company registered under 
the Companies Act. Bar Larra Raranowanp KEIM- 
. 'OZAND Y. Tata bron AND Steen Co, Lr. 

l Bom. 389 F B 
-—— Arts. 116, 120—Claim for dividend dily 
' declared and made payable but in part withheld 

—Article applicable—Cause of action—Running 

of time. - 

-' Cause of action for a dividend duly declared and 

made payable but in part improperly withheld is 

an action in debt andis governed by At. 116, 

Lim, Act, orelse by Art. 120, and, therefore, the 

claim for dividends falls under Art.116 since the 

whole contract arises under the Articles of the 
company, Timeruns under Art.116 from the date 
of the’ breach of contract and not fromthe date of 
the knowledge ofthe breach. The breach occurs 
in each year when the Income tax Authorities in- 
form the company that no income-tax is payable by the 
company -for that year. Bar Latrra RatTanovanp 

KEIMOSAND v, Tata non AND STEEL Oo., Lp. 

7 Bom. 389 F B 

———— Arts. 126, 127, 144—Art. 126, appli- 
cability to suit to set aside alienation made by 

- grandfather, l 

- It would be wrong in the construction of the 

Art. 126, Lim. Act to draw an analogy from the 
doctrine of representation in Hindu Law or the 
doctrine of pious obligation of-ason or a grandson 


- 
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to discharge, the father’s or grandfather's debt. 


Oonsequently, no general doctrine could be. laid 
down that for all purposes, particularly in the. in- 


terpretation of the Articles in the Lim. Act relat- 


ing to Hindus the term “ son" could be regarded 
as implyinga grandson. Article 12€ must’be subject 


to’ the rule of strict construction, and that Article 


can -have no application in terms to a suit to ‘set 
aside an alienation made by a person's grandfather, 
as it postulates a suit by a Hindu son governed by 


‘the Law of Mitakshara to set aside his father's aliena- 


tion of ancestral property. JrvasI KESHAV BAPAT v. 
VENKATESH Kerisena BYADGI . Bom. 663 
——_— Art. 127—Art, 127 whether applic to suits 
between member of joint Hindu family and stran- 
ger alienee from another. . ; 
Article 127 would not be applicable to a suit 
between one member of a joint Hindu family and 
a stranger alienee.who is in possession of the 
property by virtue of a transfer made by another 
member of the joint family including a father or 
manager, Jivasi Kussav Barat v. VENKATESH 
Krisana BYADGI Bom. 663 
Art, 141—On death of widow, person having 
no title to property obtaining possession—Person 
subsequently becoming entitled to share in property 
along with reversioner—Character of possession, if 
changea — Suit by revresioner for possession more 
than 12 years from widow's death is barred. 
Where on the death of a widow, a person who has 
nc title tothe property has been in possession thereof, 
the character of his possession is not changed by his 
subsequently becoming entitled to a share in the pro- 
perty along with the reversioner. His accrual of 
a right toasharein the property does not affect the 
previous possession and arrest the course of limita- 
tion under Art. 141. A suit therefore, by the rever- 
sioner for possession, brought more than 12 years 
after the death of the widow is barred under 
Art. 141. ALAGIRI Onstry ». MUTSUSWAMI Ounegtty 
Mad. 376 
—_—— Art. 144—Suit by Hindu to set aside aliena- 
tion by grandfather made before his birth, without 
justifying necessity, 12 years after alienation, if 
barred. , ` 
An alienation by a co-parcener in excess of, his 
powers gives rise toa single cause of action common 
to all the co-parceners, and the co-parceners, in- 
cluding those born after the alienation, have not 
a separate cause of action. The cause of action ~ 
would be identical and the time would run from the 
date on which the possession of the alienee be- 
came adverse to the co-parcenary estate. Con- 
sequently a suit by a Hindu to set aside an aliens- 
tion of the joint family property made before his 
birth by his grandfather without any justifying 
cause is barred by limitation if instituted more 
than 12 years after the date of the alienation. 
Jivisi Kessay Bapaty, Venkatesh KgisHna BYADGI 


om. 663 
Art. 166—Civil Procedure Code (Act V of 
1908), O. XXI, rr. 89, 99 (2hApplication to ‘set 
aside sale under Civil Procedure Code (Act V of 
1908), O. XXI, r. 89—-Starting point of limitation 
—Sale held by Rent Court through Qurq Amin, whe- 
ther makes any difference. 
The starting period of limitation under Sch,-I, 
Art. 166, of the Lim. Act, and r. 99 (2)of O. XXI,Oivil 
P. O. for an application to set aside the sale under 
O. XXI, r. 89 of the Civil P. O., is the date when the 
sale is approved by the executing Civil Oourt,. and . 
not the date when the Collector or sale officer accépts - 
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the bid and reports the salo to the Civil Court, The 
same is true even where the sale is by a Rent Court 

and even though by the force of certainrules in the 

Revenue Manual the officer to carry out the sale on the 

spot may have to be the Qurq Amin. S. Havr Husain 

v B, ZAINUL IBAD Oudh 603 

———— Art, 181. Sze Limitation Act, 1903, am A 


— Art. 181—Stiay of execution under O. XXI, 
r. 29 and execution consigned to record room 
pending disposal of judgment-debtor's suit—Appli- 
cation to continue executionafter stay order has 
ceased— Whether gorerned by Art. 181. 
Execution proceedings are not terminated when 

the execution is stayed under O. XXI, r. 29, Civil 

P. O., pending disposal of judgment-debtor’s suit 

and the execution application is thereon consigned 

to record room. When. the stay order has ceased 
to operate it is not incumbent on the decree-holder 
to make an application to set execution proceedings 

‘in motion, Where, however, he makes such an ap- 

plication, it isnot governed ‘by Art. 181, Lim. Act, 

‘and cannct be barred even if made more than three 

years after the disposal of judgment-debtor'a suit. 

Buan Darra Upapuia y, TuLsa Kore All 313 FB 

— Art, 182. Bree Civil Procedure Code, 1908, 

8. 48 176 
~- Art. 182— Decree Jor payment of money by 

instalments—Application to recover some-of instal- 

ments then due—Whether step-in-aid of execution 
in rerpect of instalments not due. 
there is an application for execution of so 
much oftke decree as is executable, that is a step- 
in-aid of execution of the decree and prevents time 
running in respect of the whole decree, 

Hence where a decree is for payment of money by 
instalments and an application is made to recover 
some of the instalments then due, the application ig 
& step-in-aid of execution even in respect of instal- 
ments not due at the time of the application. Dasg- 
Ratu Sopapu Labdsakev Gopal Balla GADHARI 
Bom. 803 
——— Art. 182 (5'—Application for transfer of 

decree, if step-tn-aid. 

An application for transfer of a decree to a 
muffasil Court which has passed the same isa 
step-in-aid of execution within the meaning of 
Art. 182 (5), Lim Act. Gumrr Desr v, Jugaz 
Kissore Batsya Cal, 831 
Art. 182 (5)—Application to revive decree 

finally satisfied—Whether step-in-aid—Liecree, if 

suspended pending application to set aside satisfac- 
tion order o7 appeals there from, 

When atthe time of making an application there 
is no executable decree, the application cannot be 
regarded as step-in-aid of execution. There can be no 
question of the execution of a decree which is not in 
being at the time of the application. _ It would not be 
proper fo couple an application for execution slong 
with the application to set aside the order of satia- 
faction, for, until the, decree had been restored to 
being, there would be nothing to execute, nor even 
any determination of the amount for which execution 
could issue An application to revive a decree which 
is finally satisfied, cannot be regarded as a step-in-aid 
of execution of that decree which unless and until it 
is revived has no judicial existence. | 

A decree cannot be treated as having been sus- 
pended during the pendency of the application to set 
aside the satisfaction order and appeals there- 
from. Tuarkam Kosintyakats Morpin Kutti v K. N, 
SUBRAMANYA [YER Mad. 591 
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— Art.182 (5)—Art. 1&2 (5), applicability to ` 
appeal against review application to set aside order 
recording satisfaction of decree. — 
Clause (2) of Art. 182, Lim. Act, has no application 

to appeals other than appeals against the decree 

itself. Its scope has been extended to cover an 
appeal against a preliminary decree ina mortgage 
suit when there is an executable final deciee which 
is liable to be modified inthe light of that appeal. 

But there is no authority for extending the scope of 

Art. 182, cl. (2) to appeals from orders in collateral 

proceedings which may affect tke decree to ber ex- 

ecuted.- There is no statutory provision whereby 
the person whose decree has been modified as a result 
of a review application against an order recording 
satiefaction can have the benefit for purposes of 
limitation of the period takenup by appeals against 

that order, TsarkamM Kosinrvakatu Morin Korm v K, 

N, SUBRAMANYA IYER Mad, 591 

— Arts. 182 (5), 182,88. 19, 21 — Plant 
in suit in Court passing decree for declaration 
that property îs Liable to be attached, in execution, 
whether application to take step-in-aid. 

A plaint in a suit filed in the Court passing the 
decree, for declaration that certain property is liable 
to be attached in execution of the plaintifis decree 
against his judgment-debtor, is not an application 
to take some step-in-aid of execution within the 
meaning of Art. 182 (5), Lim. Act. Guomtr DEBI v, 
JUGAL Kisnore Baisya Cal. 831 








cu — Arts.183,181—Application o bring legal 


representatives of deceased judgment-deblor on 

record falls within Art. 183~—Desree-holder may 

apply at any time within 12 years of decree or 
reviver of decree—Right to bring such legal 
representatives on record, when artess. : 

An application to bring legal representatives of 
deceased judgment-debtor on record is one to enforce 
a judgment or decree within the meaning of 
Art. 183, Lim. Act and if made within 12 years it is 
within time. 

The death of a judgment-debtor does not enlarge 
or decrease the period of limitation prescribed for 
the execution of a decree. To enforce a judgment 


‘passed by High Court the decree-holder must apply 


for execution at any time within 12 years of the 
passing ofthe decree or of the revivor of the decree. 
Ifthe judgment-debtor be dead the decree-holder 
must still apply within this period. He need not take 
any steps to bring the judgment-debtor’s heirs on 
the record at any anterior period; ithe does it within 
this period of 12 years prescribed for the execution 
of the decree he will bein time. 

The right to bring the legal representatives on the 
record does not arise on the death of the judgment- 
debtor; it arises only when an application for 
execution is made. GOBIND Nata SAHA CHCUDHARY v, 
DurGA NARAIN ŞAHA Cal. 759 
Lis pendens—Purchaser of equity of redemption 
` pending mortgage suit purchasing subsequently 

rightsof morgagee decree-holder—As between such 

person and ore no party to suit his right of 
redemptior is not affected by lis pendens. 

As between the mortgagee onthe one hand and 
the purchaser of the equity of redemption pending 
the mortgage suit, onthe other, the right of re- 
demption must be held to be subject to the rights 
of the mortgagee decree-holder, Hut where such 
purchaser steps into the shoes of the mortgagee 
decree-holder, by purchasing the rights of the 
mortgagee as between him and the puisne mort- 
‘gagees who were no party to the mortgage suit his 


liv 
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right to the equity of redemption must be deemed 
to have stood intact and it isnot affected in any 
way by the doctrine of lis pendens. AMULYA 
KRISHNA BanDOPADHYAYA Y. RARULI Pionegr Co- 
OPERATIVE BANK, l TD. Cal. 416 
Madras City Police Act (I of 1888), s. 75— 

Conviction under, if bar to prosecu‘ion under gs. 323 

and 352, Penal Code (Act XLV of 1860). 

The conviction under s. 75, Mad. City Police 
Act, is no bar to the trial for an offence under 


ss 323 and 352, L P,O, THANAMMAL y. ALAMELU 
AMMAL Mad. 82 
Madras Civi! Courts Act ‘Illof 1873), 8. 3-A. 

Sue Legal Prattitioners Act, 1879, s 13 14488 


Madras District Municipalities Act (V of 1920), 
s, 68. Sze Contract Act, 1872, s. 65 780 

— $s, 68—Sanction has io precede erery contract 
exceeding Rs 1,000— Sanction given after expiry 
of period for which auction is held—Contract held 
not valid. 

Sub-cl. (1) and sub-el. (2) of a, 68, Mad. District 
Municipalities Act cannot be construed to mean that 
while delegation of the power under sub-cl. (1) 
might be general in regard to contracts of less 
than Rs. 1,000 the power of making contracts in re- 
gard to transactions exceeding that figure must be 
specific. Moreover, the necessity to obtain the 
sanction of the Council for the making of a con- 
tract before the same is made implies that the 
Council must be made aware not only of the matter 
in regard to which the contract would ‘be entered 
into but also in regard to itsterms and conditione, 
The sanction has to precede and not follow the 
making of every contract which exceed Rs. 1,000, 
Where, therefore, a person has made a bid at a 
Municipal auction andthe contract has been sanc- 
tioned by the Municipality after the expiry of the 
period for which the auction is held, thecontract is 
not valid. MADURA MUNIOIPALITY v. K. ALAGIRISAMI 


Naypu Mad. 780 
— $, 68—58. 68, if draws distinction between 
executed and executory contracts. 

The word “contracts ’’ used ins. 68, Mad. District 
Municipalitiza Act covers brih “executed” and 
* executory ** contracts. MADURA MUNIOIPALITY v. K. 
ÅLAGIRIBAMI Natpu Mad, 780 
‘Madras Local Boards Act(XIV of 1920), ss. 208 

(2), (3), 210, 227 (a)—Members of Panchayat 

Board charged with offences under ss, 208 (2) and 

(3) and 210 for acts done while purporting to act 

aa members of Board—Sanction of Local Govern- 

ment ta necessary for prosecution. 

‘ Where a member of the Panchayat Board who was 
appointed Temporary President for the purpose of 
election is charged for offences punishable under 
s. 208 (2) and (3) of the Mad. Local Boards Act in 
respect of acts or omissions alleged to have been 
done with reference to something intimately related 
to his position as a member of the Panchayat Board 
or as sometime Temporary President of the Board, 
the sanction of the Govt. ie absolutely necessary as 
a pre-requisite of taking cognizance of the alleged 
offence. 

So also when some ofthe members are charged 
with offences under ss. 708 (2) and (3) and 216 of 
the Local Boards Act for acts performed by them 
while purporting to act in the discharge of their 
duties as members ofthe Board, they are clearly 
protected by the provisions of s 227 (a) of the 
Act and sanction of the Local Govt. for their pro- 
secution is necessary. V. K. Susramanza’ MUDALI, 
In re i ' Mad. 643 
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Madras Survey and Boundaries Act (IV of 
1897), ss. 11, 12—No boundary dispute—One 
claimant's name entered in register by survey 
oficer as owner of holding~Other claimant, if can 
institute suit to establish his title as true owner. 
There was no provision in the Mad. Survey and 
Boundaries Act for the decision of any question of 
title unless it was in respect of land involved in a 
boundary dispute. Where there was no boundary dis- 
pute, but in making the survey the survey officer 
found that two persons were claiming title to the same 
holding, he would for the purposes of the register have 
to decide whose name should beinserted therein aa 
the owner, but this in itself did not mean that the 
Act empowered the survey officer, or the appellate 
authority to decide who wasin law entitled to the 
property under survey, There was no provision in 
the Act which could be read as operating in such 
circumstances to prevent A when B had been register- 
ed as the owner of a holding, from instituting a suit 
in a Oourt of competent jurisdiction to establish his 
title ag the trus owner. Srvaprasap Sowoar yr, 
SEK YARAMANTRI NARASIMHAMURTOI Mad. 321FB 


—— — $8. 11, 12—Order of survey officer under 
s.11 or of appellate authority under s. 12, if breaks 
continuity of adverse possession held by unsuccessful 
party. = 
An order of the survey officer under s. 11, or of the 

appellate authority under s.12 of the Mad. Sarvey 

and Boundaries Act, in itself has not the effect of 
causing a break in the continuity of the adverse 
possession held by the unsuccessful party so as to 
preclude his making use of the period of his prior 
possession to make up the period uf 12 years required 
by the Lim, Act, to complete his title, If the un- 
euccessful party remainesin adverse possession of 
the disputed area for over 12 years his titleia good 
irrespective of any order passed under the Act. 


SivaprasaD Sowcar v. SEKHARAMANTRI NARASIMHA- 
MURTAI Mad 321F 8 
Malicious prosecution. Ses Tort 689 


Married women’s Property Act Ill of 1874), s. 6 
(2)—Irrespective of any Official Trustees Act, 
existence of Official Trustee capable of receiving 
money under a. 6 (2), is suffictent —He is payee. 

The Official Trustees Actof 1913 has not-caused a 
gapinthe evolution of the Official Trustee. The 
Official Trustee under the old Act is not of a different 
species of being from the Official Trustee under the 


-later Act of 1913. The Official Trustee of to-day, 


notwithstanding more elaborate plumage, is-but the 
existing living representative of whatis not an 
extinct race. Even if the Act of 1864 had-been 
wholly repenled saving theexistence of the Official 
Trustee, nevertheless s. 6 (2), Married Women’s Pro- 
perty Act, remains. Hence irrespective of any 
particular Official Trustees Act, if there is now an 
Official Trustees of Bengal capable ofreceiving the 
money under cl. 2 of 5.5 that is sufficient. He is the 
payee. Trust FOR ZEBUNNESSA Kuatoon, In re 
Cal, 881 
Master and servent —Illegal removal from service 

of servant of District Board—Jurisdiction of Civil 

Court to entertain suit for damages. 

The position of an employee in the service of a 
local authority like-the District Board is. the same 
as that of a Govt. servant in this respectand the 


-tenure of his service is ‘at the pleasure’ of -that 


authority. Therefore, Civil Court has no jurisdiction 
to entertain a suit for damages on the aoe of 
y a 
District Board. Narain Das v. DisTRIOT BOARD, Juana 

oe eng ss sh ss Lak, 540 
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Merchandise Marks Act (IV of 1889), s. 14— 
—Costs to be awarded under a. 14 and not under 
8, 546-A, Criminal Procedure Code (Act V of 1898) 

—Such costs include Advocate’s fees. 

On any prosecution mentioned in s. 13,or for an 
offence under the relevant sections of the I. P. O., 
the Court should award costs under s. 14, Mer- 
chandise Marks Act and not under s. 546-A, Crimi- 
nai P. O These costs include the Advocate’s 
fees. T., M. Mosamep Qassim v. G. B. T. Suark Trumpy 
SARIB Rang. 77 
Minor—Hlection—Minor on attaining majority pay- 

ing off debt incurred by him during minority —If 

can subsequer.tly bring suit for refund. 

It is perfectly permissible at law for a person after 
attaining majority to elect to pay the debt incurred 
by him during his minority. 

If therefore a person after attaining majority has 
paid the debt due on the mortgage executed by him 
during his minority, he cannot subsequently bring a 
suit for the refund of thatamount for the simple 
resson that a contractentered into by a minor though 
void is not unlawful. Anant Ratv. BBAGWAN wer j 

i All, 
——~-— Payment by, towards debt-~Validity. 

A minor can validly pay any amount towards his 
debt and such a payment towards any instalment due 
under an instalment bond would be a good payment 
toprove that the said instalment was discharged. 
MADAN MOHANLAL V. ZABIRUDDIN Bhop. 809 
Mortgage—Construction— Principles. 

In each case the Courts must look to the nature of 
the particular mortgage and the surroanding circum- 
stances to ascertain what the intention of the parties 
was. One deed cannot be interpreted in the light 
of the language used in other deeds.’ Asurari Laur. 
Zamir Fatima BIBI All. 485 
—---—_ Costs—Prelaminary decree for sale against 

mortgagor and subsequent purchasers of part of 

‘ mortgaged property—Appeal by purchasers only, 

‘dismissed with costa— Purchasers held personally 

liable for costs of appeal. 

‘In a mortgage suit a preliminary decree for sale 
Was passed against the mortgagor and subsequent 
purchasers of part of the mortgaged property. The 
mortgagor did not appeal, but the subsequent pur- 
chasers, did, and that appeal was dismissed with 
costs : 

Held, that. the subsequent purchasers were per- 
sonally liable for the costsof the appeal. It would 
in this case be an unfair hardship on the mortgagor if 


~ the’ property mortgaged were to be saddled with the 


costs awarded against the subsequent purchasers’ 
and against them, alone. The ordinary rule of the 
costs in a mortgage suit being amalgamated with 
the money realisable by sale of the mortgaged 
property did not apply to the case. Devr KISSEN 
v. OHAMPALALSA Nag. 427 

Hypothecation of property to secure only 

‘anterest-~Money decree for amount of principal. 

‘Where the executant (defendant) mortgages and 
hypothecates the lands in favour of the plaintiff not 
for payment of the principal but to secure payment 
of the interest on it and the payment of principal is 
not secured on the Isnd, the plaintif would be 
givena money decree for the amount of prins 
cipal, MATHURA Sinan v. Panakpuari Rar Pat. 484 
—-— Mortgage by conditional sale — Conditions 

which the parties destre to express in regard to 

‘term. 

In a simple orin a usufructuary mortgage, the 
conditions which the parties desire to express in 
regard to aterm will be different from the conditions 
whioh the -parties desire to express in a- mortgage‘for 
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conditional sale. In the latter mortgage one of the 
points which the parties desire to express is the 
period when foreclosure will arise and another point 
which they desire to express is within what psriod 
redemption is to be allowed. Thereis noreagon to 
make these two periods thesame andthe natural 
agreement would be to allow redemption up toa 
certain date, and if not made by that date then to 
allow the right to foreclosure to begin. No such 
points arise ina simple mertgage; and in 2 usufruc- 
tuery mortgage the important point is that the 
usufructuary mortgagee desires to hold poss:ssion for 
& certain time in order that he shall have the benefit 
of such a period. ASHARFI LAL v. ZAMIR Fatima BIBE 
All. 485 
——~~— Priority—Subsequent mortgage in favour of 
another, of some properties covered by earlier 
mortgage—Yet subsequent mortgage in favour of 
earliest mortgagee to pay balance due on first 
mortgage with additional security and lower rate 
of interest—Suti by first mortgagee within 12 years 
of due date under third mortgage but beyond that 
due under first mortgage~Later mortgagee held 
not entitled to priority and suit not barred by 
limitation. 

After executing a mortgage in 1912, the mort- 
gagor executed in 1916, snother mortgage in favour 
of another person by hypothecating some of the 
properties comprised in the mortgage of 1912, 
Again in 1922, he executed mortgage in favour of 
the first mortgagee, the amount secured by this 
mortgage being the balanze then due tothe first 
mortgagee under the earlier bond of 1912. In this 
mortgage, the mortgage of 1912, was specifically 
referred to and it was stated that the properties 
of the mortgage of 1922, were subject to the mort- 
gage of 1912. In the mortgage of 1922, additional 
security was given and there was stipulation to 
pay lower rate of interest. A suit was brought 
within 12 years ofthe due date of payment of the 
bond of 1922, but more than 12 years of the due date 
of payment of the bond of 1912: 

Held, that by the mortgage of 1922, the mortgagee 
never gave up his security under the bond of 1912, 
and the effect of the mortgage of 1982, was merely 
to substitute the covenant to pay the mortgage 
amount onthe due date stated in this bond in 
place of the covenant to pay as stated in the bond 
of 1912. The suit was, therefore,a suit on the 
bond of 1922, and the right of the mortgagee, so 
far as the property stood charged in the bond of 
1912, had never been given up; charge could still 
be enforced and was always enforceable so long as 
the full amount secured was not repaid. Consequ- 
ently the suit on the bond of 1922, was not barred 
by limitation, the mortgage bond of 1912, was kept 
alive, and- the claim of priority by the later mort- 
gagee must fail, SINGHESHWAR- SINGH vV. MEDNI 
Prasap SINGH Pat, 339 

Agreement that mortgagor may redeem within 
stipulated time, validity. 

Ordinarily and in the absence of a special condi- 
tion entitling the mortgagor to redeem during the 
term for which the mortgage is created the right of 
redemption can only arse onthe expiration of this 
specified period, but there is nothing in law to pre- 
vent the parties from makinga provision that the 
mortgagor may discharge the debt within the specified 
period and take -back the property. Such a provi- 
sion is usually to the advantage of a mortgagor. 
AsHarFI LAL v. ZAMIR Fatima BIBI All. 485 
—__——— Redemption— Limitation — Mortgage before 
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1882—Limitation for redemption—Statutory right 

under Bengal Regulations I of 1798 and XVII 

of 1806—Redemption suit brought more than 60 

years—Applicabtlity of Art. 148, Limitation Act 

(IX of 1908), 

In case of a mortgage by conditional sale executed 
before 1882, (before T. P. Act), the mortgagor has a 
statutory rightunder Ben. Regns. I of 1793 and 
XVII of 1806 to redeem within any stipulated period 
provided inthe deed. Therefore, even if there had 
been only a period of 2 years in the deed, the 
statutory right existed by which the mortgagors can 
have redeemed from the date of execution and the 
suit forredemption brought more than 60 years 
would therefore be barred by the period of limitation 
under Art. 148 of the present Lim. Act, Asmarrr LAL 
v. ZAMIR Fatima BIBI All. 485 
~—-——- Redemption—Merigage of entire property to 

K—Subsequent mortgage of one-fourth share by 
,co-sharer to plaintiff—K obtaining decree pur- 

chasing property in execution and selling it to B— 

Plaintiff no party to suit—Suit by plaintiff decreed 

and one-fourth property purchased by him—Piaint- 

iff held entitled to redeem entire property. 

A mortgage of an entire taluk was executed in 
favour of K, Subsequently the plaintiff company 
obtained a mortgage of one-fourth share of the 
taluk from A who was a co-sharer in the mortgaged 
property. K instituted a suit on mortgage and got 
a decree. The plaintiff, was not made a party to 
that suit. K in execution of the mortgage decree 
put up the entire taluk to sale and purchased it 
himself and then sold it together with all his sub- 
sisting rights under the mortgage decree to B. 
The plaintiff company, in the meantime, instituted 
a suit on their mortgage bond against A and hav- 
ing got a decree purchased a fourth share of the 
mortgaged property and instituted a suit for re- 
demption, against K and B;: 

Held, that the pleintifi's right of redemption 
extended te the entire mortgage of K and was not 
confined to so much ofit as related to one-fourth 
share of the property. In allowing the plaintiff to 
redeem the mortgage he could not be directed 
to deposit the amount due under the decree passed 
in avour of K as he wasnot a party to the mort- 


gage suit and hence was not bound by the dec- 
res, AMULYA Krigena BANDOPADHYAYA v. RARULI 
PIONEER Co OPERATIVE BANK, Lp, Cat, 416 


.—— — Sub-mortgagee—No notice of sub-mortgage 
to original mortgagor—Sub-mortgagee bound by 
“state of accounts between morigagor and mortgagee 
Suit by mortgagee on mortgage—Compromise 
_decree--Sub-mortgagee obtaining decree on his 
morigageand purchasing mortgaged property —Suit 
by heirs of original mortgagor for possession—Sub- 
_mortgagee held could claim only amount given by 
-compromise decree. 

‘The sub-mortgagee stands ina no higher position 
than, the mortgagee. He is bound by the state of 
account between the mortgagor and the mortgagee. 
He must take the accounts as they in fact stand 
subsequent to creation of security unless and until 
he protects himself by giving notice to the mort- 
Bagor. 

..M mortgaged certain property toJ and J mort- 

gaged the same property with some other property 

to P. M, however, had no notice of this sub-mort- 

gage. J brought a suit on his mortgage and a 

compromise decree was passed which he did not 

execute, Subsequently P obtained a decree against 

J and in execution thereof purchased the property. 


INDIAN CASES 


[1940 
Minor—coneld. 


The heirs of M brought a suit for possession of 
the mortgaged property to which P pleaded that 
he was not bound by the decree in J'a suit and 
that the security still sabsisted: 

Held, that the decree in J's suit fixing the state 
of account between J and M, though a compromise 
decree was binding upon P. That though the 
security subsisted for certain purposes after the 
passing of a decree, it subsisted only in respect of 
the decretal amount and hence P was notentitled to 
claim the total amount due on his sub-mortgage. 
BuaGwati Prasad v. DULLAN SINGH All. 142 
Muhammadan Law—Waqf—Proef of—Dedica- 

tron, if must be proved—~—Whether can be proved 

by evidence of user—Private ownership of plot—. 

Inference. 

Waqf implies dedication by a person professing 
the Mussalman faith of any property for charity, or 
for religious objects or purposes, or for an object of 
public utility. Wagf property, is subject to certain 
rare exceptions, inalienable and a suit for a declara- . 
tion that property belongsto a waqf can be brought 
by Muhammadans interested in the wagf. In order 
to establish a waqt the necessary dedication must 
always be proved. Lapseof time frequently renders . 
it dificult or impossible to establish dedications by 
direct evidence, but wagf may be established by . 
evidence of user. ; i 

Privateownership of a plot is incompatible with ` 
dedication of it under a waqf as a graveyard for 
Muhammadans in general. Faxir Dost MAnOMED v. 
CBAINRAI Sind 227 
—-_——- WIiI— FPormalities necessary — Letter and 

telegram giving instructions to solicitors for can- 

celling certain proviston in will held could be 
admitted to probate. ` 

No writing is required under Muhammadan . Law 
to makea will valid and no particular form even 
of verbal declaration is necessary as long as the 
intention ofthe testator is sufficiently ascertained. 
Where, therefore, the testator having decided to 
make certain alteration in the will and after receiv- . 
ing the draft codicil, instructed his solicitors to- 
amend it by inserting a provisjon cancelling the 
provision he had made in the will with regard to 
the-school fees of his grandchildren, by a telegram 
and a letter, the letter and the telegram containing 
instructions form part of willand can be admitted 
to probate. ABDUL Hamip v. MOHAMMAD Yoonvs 

Mad. 414 . 
Negotlabie Instrument—Hundi. Sze Hundi 225 
—— ~ Hundi—Namjogi—A obtaining hundi drawn 
by Band payable te C—A sending it to C by post 

—Hundi intercepted by thief and payee'a name 

.removed and another substituted—Amount paid to 
such person—Liability of drawer. “ 

Where a Namjogi kundi is obtained froma drawer 
all that the drawer in such a case guarantees, is 
that the drawee will honour and pay the hundi when 
it is presented to him on maturity, and if the. 
drawee fails to do so, then the drawer undertakes to 
repay the amount thereof, provided the said hundi 
is returned in an undischarged state to the drawer. 

A obtained a Namjogi hundi drawn by and 
made payable to C whose name was mentioned in 
the kundi as payee. On receiving the hundi A sent 
it by ordinary postto O. The kundi, however, was 
intercepted by a thief who removed the name of O, 
the payee, thus making it read payable to third 
person by making an endorsement making if pay- 
able to one G. The kundi was thus delivered to 
G who presented it to the drawee who paid” the ` 
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| amount to G- A instituted a suit against the 
drawer and the drawee on the basis of hundi : 

Heid, that the drawes not being in a position to 
return the kundi inan undischarged state would 
certainly be liable in damages for wrongful con- 
version of the Apwndt, the measure of damages being 
the amount of the kunti. 

Held, also that the drawer was in no way res- 
ponsible for the kundi falling into the hands of the 
thief, orthe alteration which resulted in the loss 
of money to A or inthe payment by the drawee of 
the kundi; hence the -proximate cause could not 
be laid at the door of drawer and he was, therefore, 
not liable. LALLUBHAI BAIKEABHAI OHUNAWALLA v. 
RATANCHAND RAIOHAND Bom. 419 

Suit on—ndorsement signed by agent on be- 
half of endorser—Objection that signature of en- 
dorser did not appear on instrument, tf can be 
allowed. 

When on a fair interpretation of the negotiable 
instrument the name of the person liable is disclosed, 
and it is quite clear on the evidence that the agent 
endorsed it under the implied directions and with the 
explicit knowledge of his principal an objection taken 
by the endorser that the signature of the endorser, 
does not appear on the face of the instrument as it was 
signed by his agent without mentioning that he is 
acting on behalf of his principal, cannot be upheld. 
It is only when there was some doubt regarding the 
identity of the drawer that the matter can be agitated 
before the Oourt. PUNJAB Oo-opsrative BANK, LTD., 
v. MUHAMMAD Y USAF Lah, 650 
~—— Suit on—Payment guaranteed by endorser of 

hundi in case of default by drawer — Holder, if 

must suedrawer before suing endorser. 

Where the endorser of a hundi guarantees payment 
in case of default by thedrawer, itis not necessary 
for the holder in due course to sue the drawer first 
before maintaining & suit against the endorsers, 
PUNJAB: Oo-oPERATIVE Bank: LTD, v. MUHAMMAD Yusar 

l i Lah. 650 
Negotiable Instruments Act (XXVI of 1881), 

S. 40—S. 40, applicability. 

Section 40, Negotiable Instruments Act, comes into 
operation, only when the holder of a negotiable in- 
strument destroys the endorser’s remedy without the 
consent of the endorsers. PUNJAB CO-OPERATIVE BANK 
Lip. v. MUHAMMAD Yusar Lah. 650 
-— $. 76 (b)—Drawee having no residence or 
~ place of business at place where hundi is due nor 

found at that place on due date — Necessity of 

presentment. 

Under s. 76 (b), no presentment is necessary as 
against any party sought to be charged therewith if 
he has engagedto pay notwithstanding non-present- 
ment, No presentment is also necessary where the 
drawee of ahundihasno residence or place of busi- 
ness or a known address ata place where the kundi 
is dueand onthe due date the drawee is not found 
personally present at such place. PUNJAB Co-oPHRA- 
TIVE BANK LTD, p. MUHAMMAD Yusar Lah. 650 
~———~- $, 76 (b)—Hndorsement by notary public 

held’ amounted to promise to pay by endorser 

within meaning of s.76 (b). 


An endorsement on a negotiable instrument by the” 


notary public “endorsers state, if the drawer does not 
pay we will pay at the request of the manager” 
imports & promise to pay within the meaning of 
s.76 (b) PUNJAB Co-opgrative BANK Lrp.v. MUHAM- 
MAD YusaF Lah, 650 


8.76 (b) Promise to pay under s. 76 - 


db), nature of, 
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A: promise to pay need not be expressed so long 
asit is clearly deducible from the language employed 
by the parties or their conduct. Unders. 76 (e), ifa 
party after maturity of a billand with the knowledge 
that the instrument had not been presented promises 
to pay the amount due thereon, no presentment is 
necessary nor is it necessary where the party concerned 
waives his right to takeadvantageof any default in 
presentment for paymect. PonzaB Qo-OPEBATIVE 
Bánk LrD v. MuaaMMap YusaF Lah, 650 

ss. 76 (b; (d), 40O—Drawer and drawee same 
person-—Necessity of presentment on due date. 

Where the drawer andthe drawee are the same 
person, no presentation onthe due date is necessary 
because the drawer cannot suffer damage for want of 
presentation. Where therefore a hundi in ahahjog 
foim is drawn on self payable at certain place to a 
respectable person, no presentment is necessary. 
PUNJAB Co-OPERATIVE Bank Lto. v. MUHAMMAD Yusar 

Lak. 650 
Oaths Act (X of 1873), 8. 9—“Party,” if includes 
his agent and duly authorised Pleader. 

In s, 9, Oaths Act, the expression “ any party to 
any judicial proceeding '’ must be interpreted as in 
cluding the Counsel or agent duly authorisel repre 
senting him in the case. 

If a Pleader is authorised by the vakalatnama 
in his favour todo all proper patrvi in the cage 
and to represent his client in a litigation and to 
present all sorts of applications.which may become 
necessary, even though no express power tocom- 
promise the case onhis behalf may have been con- 
ferred upon the Pleader, still the Pleader being s 
duly authorised peraon to represent the client would 
be fully entitled to bind the client by offering to 
abide by the special oath of the opposite party. 
For the purposes of s. 9 all that is necessary is 
that the Pleader or the agent should be considered 
a duly authorised agent on behalf of his party to 
eonduct the cage. f l 

Obiter.—Apart from the written authority pointed 
out above, 8 Counsel appesring in a case from the 
very nature ofhis duties and for the purpose of a 
proper conduct of the case must be deemed to have 
implied authority: to admit or deny aedocument, to 
press or withdraw an issue in the cage, to examine 
a witness or call no witnesses and do such other 
acts which are required for the proper management 
and conduct of the trial. 

Held, that the vakalatnama authorised the Pleader 
to do all that he considered necessary for the conduct 
of the case’on behalf of his clients. MATHURA Prasap 
v. Stra Ram Oudhk 889 
Oudh Rent Act :XXII of 1886), s. 127—Scope and 

applicabtlity—Person not treapasser before suit but 

holding as tenant although rent undetermined ~ 

Section does not apply. 

Section 127 of the Oudh Rent Act cannot be re- 
sorted to for the purpose of securing the ejectment 
of persons whose title to the land is notclear or 
who while holding with the consent of the landlord 
are holding without any determination of rent be- 
tween them and the landlord, Section 12/ of the Oudh 
Rent.Act does not cove the case of a person who 
was not a trespasser before the suit -was filed but 
was holding as a tenant although hisrent was 
undetermined. BDUL GHANI Kuan vp. NASIRUDDIN 
Kwan Oudh 621 


. Partition Act.(IV of 1893), 8. 4—"“Dwelling house 


belonging toan undivided family,” meaning of. 
The expression ‘dwelling-house belonging to an 
undivided family” in s. 4, Partition Acs, has been 
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borrowed from s. 44, T. P, Act, and bears the same 
meaning. 

The expression ‘dwelling-house belonging to an 
undivided family” refers to the family dwelling- 
house. Itdoesnot mean any house or building for 
human dwelling belonging to an undivided family. 
Where the house isfor most of the time in the 
occupation of tenants it is not a dwelling-house 
: belonging to an undivided family within the mean- 
ing of s.4, Partition Act. J, U. OHATTERJI v. MAUNG 
Myr Rang. 844 


———— 8. 4—5, 4 read with s. 44, Transfer of Pro- 
perty Act (IV of 1882), meaning explained. 

The transferee of a share in undivided property is 
entitled under s. 44, T. P. Act, to his transferor's 
right to joint possession or other common or part 
enjoyment of the property in all cases except where 
the. subject-matter of the transfer is a share of a 
dwelling-house belonging to an undivided family of 
which he (the transferor) is not a member in which 
case he is not entitled to joint possession or other 
common or part enjoyment of the property but is 
entitled toa partition of the property which how- 
ever must be denied to him under s. 4, Partition Act 
in the event of a member of the family being a 
share-holder, undertakes to’ buy the share of the 
transferee. J, O, OHATTERJI v, Mauna MYE 

Rang. 844 
‘aman §, 4 —“Undivided family,” meaning. 

The expression “undivided family” in s, 4 (1), 
Partition Act means an undivided family whether 
Hindu, Muhammadan, Ohristian or Buddhist, 
ete, J. O. OHATTERJI v. MAUNG MYB Rang. 844 


Partnership— Accounts — Suit on promissory note 

_ executed by one partner in favour of another, main- 
tainability of, without taking final accounts of 
partnership. : 

If one partner gives to his co-partner a bill or 
note which is in such a form as to bind, not the firm, 
but the partner who gives it, he may be sued by his 
co-partner thereon, whatever the state of the accounts 
between the two may be, and although the bill or 
note in question has reference to some partnership 

transaction. e CHHAGANLAL Katyanpas SHAH 9. 

JAGJIWANDAS GULABDAS Bom. 41 

: ——- Individual partners, if can be sued along 
with firm. 

Individual partners may be sued personally along 
with the firm and a decree can be passed against the 
firm and against an individual partner. MESSRS. 
PATEHOHAND KuUBOHAND v, Finm NATIONAL TILES Oo. 

Sind 373 
Money borrowed by one of iwo partners 

utilized for joint benefit of both—Liability of 

other partner or his estate for such debt—Debt con- 
tracted by executor of his estate on his death— 

Liability of estate and executor. 

Where only one of the two partners of a partner- 
ship has borrowed money and itis utilized for the 
joint benefit of both the partners, the creditor cannot 
have any right to recover the money from the latter 
partner or from his estate when there is no evidence 
that he assumed any liability for such loan, before 





his death. . The partnership is dissolved on the death- 


of such a partner and his estate isnot liable for the 
debts. contracted subsequently by the executor of 
his estate. For such debts the executor is personally 
liable. P. M. Hameep Rowruger v., K. S. ArYAPPA 
MUDALIAR Rang. 100 
——— Summary suit against firm—Partners served 

individually--Leave to defend granted to some only 
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—Decree, if can be passed against those to whom 

leave is refused and against firm also. 

Ina summary sait against a firm where several 
partners have been served individually and leave to 
defend is granted to some and not to others, a decree 
can be passed against those partners to whom leave 
is refused, and also against the firm. Messrs, FATRE- 
OHAND KHUBOHAND v, Firm NATIONAL Tires Oo. 

Sind 373 
Payment of Wages Act (IV of 1936), 38. 3. SpE 

Payment of Wages Act, 1936, ss. 15, 15(3) 498 
ss, 15, 15 (3), 3, 19—Revision—Finding 

whether wages were delayed and mill was working 

during material period cannot be disturbed. 

A finding of the lower Court on the question whe- 
ther the wages were delayed and whether the mill 
was working during the material period or not, 
cannot be disturbed in revision application, whe- 
ther the finding is right or wrong. P, M. Dixit 9. 
SENIOR INSPECTOR oF FACTORIES Bom, 498 
——-—- $S. 15 (3), 15—Claim for delayed wages— 

Proceedings under s. 15 (3), against whom to be 

taken. 

If amanagerof a factory is appointed by the 
owner the proceedingson an application under s. 15 
(3), Payment of Wages Act, for a claim of delayed 
wages should be against the manager alone, but if no 
manager is appointed they should be against the 
employer. The liability cf the employer would arise 
only if itis subsequently found that the whole or 
part of the amount could not be recovered from the 
manager. The use of the word “or” instead of “and” 
clearly shows that the proceedings under s, 15 are to 
be instituted against only one person, whether he is 
the manager or the employer, but not against both. 
P, M. DIXIT v. SENIOR Inspzoror or Facrorrgs 

Bom. 498 
———. 8. 19. Sez Payment of Wages Act, 1936, 

ss. 15, 15 (3) Bom. 498 
Penal Code (Act XLV of 1860), ss 23 and 24. 

Ser Penal Code, 1860, s. 379 825 

ss. 107, 111 — “Abetment? includes con 
spiracy and atding—A and B conspiring to assault 

O—B inflicting grievous hurt on O's companior 

during assault and without any instigation from 

A—A,t/ liable under s. 111, for causing grievous 

hurt to O's companion. 

The definition of abetment ins. 107, I. P. O., in 
cludes not merely instigation, whichis the normal 
form of abetment, but also conspiracy and siding, and 
those three forms of abetment are dealt with in the 
proviso tos, 111. 

Where an act is abetted, and the abetment takes 
the form of instigation of an act, and a different act 
is done, that different act must be a probable con. 
sequence, and committed under the influence of the 
instigation; and where the abetment takes the form 
of aiding or a conspiracy, the different act must be 
a probable consequence and also withthe aid or ix 
pursuance of the conspiracy. To make the accused 
liable under s. 111, the Orown must show, not only 
that the assault on the complainant was a probable 
consequence of the conspiracy to assault the com 
plainant but also that it was done in pursuance ol 
that conspiracy. 

Where A and B conspire to assault C and durin; 
the assault B without instigation from A stabs 0'i 
companion who comesto his rescue, and inflict 
grievous hurt, A is not liable under s, ill as th 
stabbing cannot be said to be in pursuance of th 
conspiracy to assault C, Sonarpa Suna SHETTY ¢ 
EMPEROR Bom, 46: 
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—~—— 8.120-B, Srg Pena Oone, 1860, 6.420 33 
8.186—Duty of prosecution. 
' The prosecution have to prove their case when 
they ask that a person should be convicted for the 
obstruction of a public servant inthe discharge of 
his public functions. They must show that a 
public servant was discharging public duties im- 
posed upon him by law. Jamnapas THAROOMAL v. 
“EMPEROR Sind 127 
—~-— 8, 188— Accused having knowledge of order 
under s, 144, Criminal Procedure Code (Act V of 
1898), disobeying it~ Irregularity in promulgation 
of order—Effect—Knowledge of accused of order 
which he is charged with disobeying must be 





oved, 

ean if there has been irregularity inthe method 
of promulgation of the order under s. 144, Orimi- 
nal P, O., that in itself would not make jt ultra 
vires, BO aB to prevent the conviction of any person 
who, being proved to have had knowledge of the 
order, nevertheless disobeyed it. It isnot enough 
in such cases to prove that the order has been 
duly promulgated. There must also be positive 
evidence that the accused had knowledge of the 
order which he is charged with disobeying. 
MADAN KISHORE, In the matter of Pat.135 
188—LHssentials for conviction under 


nt ee SS 


a. 188. 

For a conviction under s. 188, I. F. O., there must 
clearly be something more than mere disobedience 
of the order. It must also be shown that obstruc- 
tion, annoyance or injory, danger to human life 
etc., have been caused or might have been caused, 
Where there is a finding that the disobedience of 
the order was risky to the public peace the convic- 
tion’ of the accused under s. 188 is justified. MADAN 
KISHORE, In the matter of ' Pat. 135 
8.205, Sze Oriminal Procedure Oode, s 

5 


206 — Accused judgment-debior im- 
mediately after giving undertaking to Court not to 
transfer certain property, transferring it—Case 
Salis under s8. 206, 

The word “fraudulently " in the I, P, O., ordi- 
narily connotes firstly, an element of deceit x0 
secrecy and secondly, an intention to cause injury, 
Where the accused judgment-debtor immediately 
after giving an undertaking to the Oourt not to 
transfer certain property, transfers the same in 
favour of his son by a gale deed with the know- 
ledge that his son would bein a position to claim 
the property as his own, the intention to cause injury 
clearly exists in such s case and the case falls under 
s. 206, I, P. O., it does not matter whether or not the 
creditor might by taking troublesome proceedings 
in the Oivil Court to circumvent the transfer. Orown 
PROSECUTOR v., T. SELLAMUTHU Mad. 122 
——-— 8. 211— Petition to Assistant Superintendent 

of Police charging certain persons with commission 

of cogniaable offence—Inquiry by Sub-Inepector in 
charge of thana—Case found maliciously falae— 

Offence under s. 211, if committed — Magistrate 

taking cognizance of offence under a. 211—Sub- 

sequent protest petition by accused rejected—~Pro- 
cedure, tf proper. 
here upon a petition by the accused to the 

Assistant Superintendent of Police charging certain 

persons of commission of a cognizable offence, he 

directs an enquiry and having received a report 
from the Sub-Inspector in charge of the thana that 
the case was maliciously false makes a complaint 

* against the accused’ for prosecuting him under 





8S. 476 
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s. 211, I. P.O., the complaint is proper and an 
offence is committed even though the offence com- 
plained of was enquired into by the Sub-Inspector, 


_A cognizable offence can be enquired into either 


by the Police Officer in charge of the Police Station 
or by any officer to whom he was subordinate and 
within whose jurisdiction the offence was said to 
have been committed. The Assistant Superinten- 
dent of Police having taken action on the petition 
and directed an enquiry, was in a position to get 
the offender punished. 

Where after the Magistrate has taken cognizance 
of the offence upon such complaint the accused 
files a protest petition stating that he is 
ready to prove the case set up by him with a 
prayer that the matter may be enquired into by 
any Magistrate before any order ia passed on the 
Police report and the petition is rejected by the 
Magistrate on the ground that as he had already 
teken cognizance of the offence it was too late to 
modify that order, the procedure followed by the 
Magistrate is proper one. SaGguni Missrez y. EMPEROR 


Paii128 
m 8, 294, Ser Criminal Procedure Code, 1898, 
s, 106 149 


umn —— $8, 302, 304—Grave and sudden provoca- 
tion— Accused seeing wife in compromising position 
with another and immediately killing her—Offence. 

If a person sees his wife in the arms of another 
and in the angerofthe moment kille either his wife 
or her paramour, he is not guilty of murder. The 
provocation would be both grave and sudden and 
would, reduce the crime to culpable homicide not 
amounting to murder under s. 304, L P. O. Buta 
man who thinks over what he has seen for some hours 
might still act under grave provocation, but such 
could not be described as sudden. 

{Conviction under s. 302 was set aside and the ac- 
cused was convicted under s. 304 and sentenced to 
five years’ rigorous imprisonment.) EMPEROR g. 
JATE URAON Pat. 586 
——_——— 88, 323 and 352. Sze Madras City Police 

Act, 1888, s. 75 82 
-— $8, 366, 376, 498—Offence under as. 366 

and 376 not establéshed~-Convictior under s8. 498, 

propriety of. 

A person who is prosecuted under ss. 366 and 376, 
I, P. O., cannotbe held to be guilty of having com- 
mitted an offence under s. 498, I, P. O., if the 
offences with which he was charged are not estab- 
lished. HAIDER ALI v, EMPEROR Ail. 690 
—————- S, 379—Land attached under a, 88, Crimi- 

nal Procedure Code (Act V of 1898)—Person re- 

moving crop from it is guilty under s. 379, 

Where land is attached under s, 8&8, Oriminal P., 
O. and actual possession is taken by posting a 
constable on the spot, a person removing standing 
crop from such land is guilty under s, 379, I, P, O. 
EMPEROR v. BANDE ALI SHEIKH Oal,125 
——-—— §8. 379,23 and 24—Bona fide claim— 

Servant believing property to be his master's taking 

it away—~ Offence, tf theft. 

The Criminal Court should not convict of theft any 
person who asserts a claim of right unless it is in a 
position to say that that claim is a mere pre- 
tence. 

A person cannot be said to act dishonestly, that is 
with an intention of causing wrongful gain to him- 
self or his master or wrongful loss to another, when 
he takes movable property which he believes to 
belong tohimself or his master. In short, if the per- 
son taking any movable property does it under a 
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bona fide claim of right, . then he cannot be found 

- guilty of the offence of theft unless the claim isa 
-- mere pretence. 

A servant-may well be in a stronger position than 

- his master, because a servant might, in certain 

circumstances, honestly believe that bis master was 

the owner of certain property, whereas the master 

- might well know that he was ‘not. A servant should 


not-be held guilty of the offence of theft when whathe - 


- did was at his master's bidding; unless it should 
“have been shown that he participated in his master’s 
knowledge of the dishonest nature of the acts. 
‘Tne Apvooate-GENERAL, Orissa v. BHIKHARI OHABAN 
MAHANTI Pat. 825 
-m §, 380. See Whipping Act, 1907, s. 3 405 


————- $, 405—Conviction of partner for breach 


of trust. _, 

Section 405, I. P. O., applies to partners and 
a partner can be convicted of criminal breach of trust. 
“ManbDAVALLi SATYANARAYANAMURTHI v. KoTHA MANIK- 
YALA Rao Mad. 126 

— §.- 415 —-Cheating — Deception — When 
amounts to cheating — Giving post-dated cheque by 
person having no funds in Bank—Dispute held of 
civil nature. 

Deception is only one element, of the offence of 
cheating and not the only element. There can be 
no cheating unless by ‘reason ofthe deception the 
person deceived is induced to part with any property 
or to do oromit todo anything that he would not do 
or omit to do bat-for the deception, - 

Hence giving a post-dated cheque by a person who 
has no fundsto his credit inthe Bank does not 
amount to an offence of cheating when there is no 
evidence to show that the pereon to whom the cheque 
-was given parted with any property or that hedid or 
omitted to do anything which he would not have done 
or omitted to do if he had known that the cheque would 
‘be dishonoured, The dispute in such a case js of 





a civil nature. R. S. Ratra v. Gangso Dass Lah. 123 . 


——— $,420— Prosecution under s; 420, Penal 
Code (Act XLV- of 1860)—Misrepresentation, proof 
of ~Exact words used by accused should be given. 

' In a prosecution under s. 420 if misrepresenta- 
tion has to be proved, it would be better to get 
the exact words used by the accused. CHAanpra 
NARAIN JRA p. KING: EMPEROR i 


——— 88. 420, 0120-B—Grant- of false transfer 
certificate of export quota rights, by clerk of 
Tea Licensing Commitiee—Transferor under certi- 
ficate making transfer of quota-far-in excess of 
what was due to his credit—Both clerk and trans- 
feror held guilty under s8. 420 and 120-B, 

An owner ofa tea estate made an application to 
the Tea Licensing Committee for transfer of export 
quota rights in which he mentioned the 
quota far in excess of what was fixed to his credit 

_ by the Committee. A clerk of the Committee whose 
duty was to check whether the transferor had in 
fact the quota sought to be transferred to his credit, 


wrote onthe application that the. quota mentioned ` 


therein was ‘available’ for transfer. Due to this 

-false endorsement the transferor was granted the 

quota transfer certificate which enabled him to 

transfer export quota rights far in excess of what 

be to his credit and thereby made a huge wrong- 
gain : 

Held, that the fraud was committed at the in- 
stance of the transferor and asthe quota transfer 
certificates were by themselves property and the 
documents of title both the transferor and the clerk 
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were guilty under ss. 420 and 120-B, I. P. O. Inre, 
J. 8. Duss i ' Mad. 33 
— — 8, 427. Sze Criminal Procedure Code, 

1898, s. 192 553 
— $,471—Date of decree in certified copy 

of decree aliered with erroneous belief that decree 

being time-barred would thus be executable—Execu- 
tion of such decree sought — Original decree not 
in fact time-barred—Offence of forgery, if com- 

oo. Fraudulenitly or dishonestly", meaning 

of. 

It ig necessary for the prosecution, when the 
charge is under s. 471, I. P, O., to show that ‘the 
accused knew or had reason to believe the docu- 
ment to be forged and used it fraudulent y or dis- 
honestly. 

Meaning of the expression “ fraudulently or dis- 
honestly " discussed. 

Where the execution is sought on the basis of a 
copy of the decree in which the dates were altered 
under the impuession that the decree was time- 
barred, a sufficient intent to defraud is involved in 
the advantage directly aimed at by the petitioner 
on the basis of the altered dates, and if is im- 
material that the alterations were brought about 
under an erroneous impression that the decree was 





‘time-barred. A fraud, it is clear, is attempted upon 


the Court and in such a case it is not necessary 
for the prosecution to go further and establish an 
intent to cause loss or risk of loss. But even if 
the contrary were to be held, the definition of in- 
jury in s. 44 of L P. 0O., is very wide, and the 
threat of a decree that could not be executed by 
any competent authority is a threat of harm or 
injury within the meaning of the Code. Bars NATH 
BHAGAT v. EMPEROR. Pat, 256 
$.498 Ser Penal Code, 1860, s. 386 690 
8. 499 — Lefamation — Possibility that 
accused might hare some defence, if ground for 
dismissal, 

A complaint under s. 499, I. P. O., which is made 








on oath cannot be dismissed on the ground that 


there is a possibility that the accused might have 
some.defence to the complaint, if true. The Magis- 
trate should direct his attention to ascertain whe- 
ther there is any reason for disbelieving the com- 
SuEODENI PATTAK v, BUDHESSWAR DUBEY 
Pat. 721 
—$. 500—Defamation — Complaint against 

Pleader — Presumption — No defamation unlesg. 

remark is made wantonly or from malistous or 

private motire, 

The Court should presume, when a complaint is 
made against a legal practitioner for defamation 
that the remark was made on instructions’ and in 
good faith, and there can be no defamation unless 
the circumstances show that the remark was` made 
wantonly, or from a malicious or private motive, 
U Pixs v. Ma Kun THEIN ' Rang. 463 
Pensions Act (XXII! of 1871), s. 12 — Arrange- 

ment between pensioner and his creditor to pay 

portion of pension to creditor and deposit pension 

papers with oreditor—If fails under s. 12. 

The language of the Pensions Act is very wide 
and the transaction by which a pensioner arranges 
with his creditor to pay a certain portion of his 
pension month by month in liquidation of the 
gum previously advanced, and to deposit with the 
creditor his“ pension pay order and -pension 
papers ig clearly one of the class of transactions 
which s. 12, Pensions Act is enacted’ to pre- 
Cal, 699, 





us 


‘with the defendsnt'’s right to 
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— Amendment—When allowed — Suit on ine 
stalment bond with default clause that on default of 
any one of instalments creditor would recover whole 
amount — Plaint stating that firat two instalments 
were paid on due dates—Objection by defendant- 
Plaintiff by amendment seeking to mention real dates 
of payment and pleading waiver of right to aue for 
whole amount—Amendment held did not interfere 

- with defendant's,right to plead limitation and should 
be allowed. 


No amendment can be allowed which has the effect . 


of depriving the defendant of any right already 
acquired: by him or of altering the cause of action in 
any suit, Amendment of every other kind is per- 
mitted. Anamendment which deprives the defen- 
dant of his existing right is really against the spirit 
of the procedure, but.such an amendment must always 
be permitted by which the defendant's plea of limita- 
tion against the suit might entirely fall to the 
ground. Aright which the defendant has already 
acquired ig one thing, and a mere right to raise the 
plea is quite another. Confusion is apt to arise when 
these two entirely differant ideas are mixedup. The 
plaintiff shall not be allowed to add any new relief 
by way of an amendment which on account of the 
efflux of time hecould not claim at that time, but the 
plaintiff's request to plead waiver in his suit is neither 
a new relief nor it hae the effect of depriving the 
defendant of any right already acquired by him. The 
nature of the suit is not inthe least altered thereby. 
Infact the plaintiff is trying by thie amendment to 
explain that his suit was within time, and such an 
amendment is permissible atany stage. Ifthe plain- 
tiff has made a mistake in stating the date of pay- 
ment of money and then by amendment requests to 
correct the same, he by doing soisnot inany way 
depriving the defendant of any right whatsoover 
whichhe hadsofar acquired. Amistake of fact of 
this nature can always be corrected in pleadings by 
any party without injuring any right of his adversary. 
It would clearly be against the principle of amend- 
ment laid down in O., Vi,r. 1: ofthe Oivil P. O., to 
refuse an amendment in respect of a bona fide mis- 
take regarding the mere date of any transaction, 

A default clause contained in an instalment bond 
gave the plaintiffs a right to recover the whole amount 
in the event of failure of any one instalment. On 
default ofthe third instalment plaintifis sued on the 
bond and originally stated in the plaint that the first 
two instalments were paid on due dates but on defen- 
dants’ objection as to the dates of payment the plain- 
tiffs sought to amend the plaint by mentioning the 
real dates on which both the instalments were 
actually received. In respect of the first instalment 
the due date did not coincide with the actual date of 
payment, therefore by way cf explanation in this 
connection the plaintiffs pleaded that an acceptance 
by them of the first overdue instalment amounted to a 
waiver of their right to sue for the whole 
amount : aan 

Held, that the plaintiffs had full right to amend 
the plaint and plead a waiver of their right to sue. 
That the amendment-did not in any way interfere 
plead limitation. 
MADAN MOHANLAL Vv. ZAHIRUDDIN Bhop. 809 
Pieadings—Amendment — Letters Patent Appeal— 

Suit for specific performance, if can be turned 

into one for compensation 

A Court should not grant an amendment in a suit 
for specific performanceunless such is asked at an 
early stage. A suit for specific performance therefore 


-should not be allowed to be converted into one for 
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compensation or damages _at the stage of Letters 
Patent Appeal. Kusan Mra v.GuatMra Pat. 198 
Amendment—New claim involving extensive 
amendment of plaint.and entirely changing the 
nature of the caseheld could not be allowed at the 
appellate stage : 

The great-grandson instituted s suit challengiug 
the mortgage exesuted by his father, grandfather and 
great-grandfather, on the ground that the debt for the 
discharge of which it was executed was not antece- 
dent. In the Appellate Court he prayed to be allowed 
to challenge the original debt itself: 

Held, that the claim could not be put forward as it 
involved extensive amendment of the plaint and 
would entirely change the nature of the case, Ram 
Kumar S1NGH v. Param SINGH All, 215 

Amendment — Plaint amended as a resulg 
of counter-claim—Amendment of written statement 
whether plaintiff's duty. ose 

When the plaintif has amended the plaint ag a 
result of the counter-claim it is not his duty to amend 
the title of the written statement itself, The plain- 
tiff can amend his own pleadings and if the defen- 
dant wants to amend the title of the counter-claim 
it is his duty to obtain the order for the pur- 
pose, Hirst Rawsi p, DavLataam Ratans1 Bom. 226 


Police Act (V 0f.1861), 8.15 (4)—Burden of prov- 
ing that tn assessing means of person under a, 15 (4) 
his income from outside disturbed area was taken 
ae pdr 4 ra oo rson. i 

oder 8. i olics Act only the 

within the disturbed area can be considered. Tho 

burden to prove that the Magistrate in making 

assessment under S. 15 (4) took into consideration 

a person’s means from outside the disturbed ares 

is on such person because the act being an official 

act will be presumed in the first instance to have 
been regularly performed in accordance with 
law. YAavko GANESH SUBHEDAR y. SEORETARY OF Stage 

l : Nag. 703 

——— ee 15. a Alaa dat tts sa discretion penned 

- means Of person not illega exercised — 

‘be attacked tu Onl Cours UHER QARO 
The Magistrate is given absolute discretion in 

determining the means of a peraoy under s, 15 (4). 

That being so, unless it is proved that the Magis- 

trate has exercised his judgment illegally which 

means to say, not in accordance with that section 
his decision cannot be attacked in a civil suit. 

:YADEO GANBJH SUBHEDAR y. Seoaerrary or STATE 

Nag. 7 

——— 8, 15 .4)—* Means," how dnisvatned: aa 

While considering the means of a person under 

s. 15 (4),.Police Act what the Magistrate is entitled 

to look to is not only the income derived. by the 

person from the disturbed area but also the means 
required for 
the assessment. YADEO GaNEsu BURAEDAR v. BEGRE- 

TARY OF STATE Nag, 703 


Practice Sez Privy Council 1 
— Counsel—Admission by, on point of law— 

Whether binding on Court. 

Acceptance of a finding by a Counsel, amounting 
to an admission of a point of law cannot be 
binding upon a Oourt; and it is not precluded 
on & true 
view of the law. Soomts Beier De Bangus 8, A. v. 
Rao Giepaagr LAL Onaupuary ` pc770 
——— Declaration of title, when refused, 

A Court will not granta declaration of right 
which „would be stamped with something in the 
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nature of futility. Barn Dass Oyawna vo. UJAGAR 
SINGU , Lah. 35 
—— Duty of Ooùúnsel to give correct statement 

of facts—Legal practitioner. s 

When Oounsel take on themselves the responsibi- 
lity of making statements of fact to the Court, the 
Court is entitled to assume that those statements are 
true in every particular, so that it may implicity 
rely upon them. This is a rule which admits of 
no qualification. It is an honourable obligation of 


the Bar and of great value in the administration of ` 


justice, Pirtawi Osanp LALL Onoupeury V SukuRas 

RAI - FCG453 

——— Evidence—Party calling opponent's clerk 
as his witness—Practice condemned. 

The practice of calling ashis own withess bya 
party the clerk of his opponent condemned. Rama 
SHAH vy. LAL CHAND PC.233 

Eapunging remarks from judgment-——Duty of 

Judge when commenting on conduct of party. 

Judges, when commenting on the conduct of parties 
and others, should be very careful to use sober, 
restrained language. A passage in the judgment 
which is not necessary tothe conclusion of the 
Judge, nor necessary to his argument, which militates 
seriously against party's earning a living in his pro- 
fession should be expunged, Puinre WILLIAM RAVAN- 
SHAWE HaRpLEss V. GLADYS ISABEL HARDLESS 
. Lak. 2728 B 
New plea—Appeal, 

The plaintif cannot be allowed to abandon the 
case put forward by him before the lower Oourta 
and set up a new case in the High Court. Manatu 
Lat BAGARIA v, SRORETARY oF STATE Pat. 727 
———— Relief—Variance between pleadings and 

roof. 

pro gh parties should be kept to their pleadings 
it is not every variance between pleading and proof 
that is fatel. But this cannot militate against the 
fundamental principle that no plaintiff should obtain 
a decision.on facts which he has not pleaded and 
which were not put in issue at all, BRIJLAL PRASAD 
v. LALDAS , Nag. 764 
——— Revision — Matter under investigation — 

Remedy available by wayof appeal—-Interference 

by High Court held undesirable. . 

It isthe practice of the Patna Oourt to refrain 
from dealing with a matter in revision where a 
definite remedy is provided to the parties in the 
form of an appeal. Where the matteris still under 
investigation and the Subordinate Judge has not 
finally decided any question and -the objections, 
which the petitioner is trying to urge can still be 
urged before the Subordinate Judge, in such circum- 
stances, even if the High Court has the power to inter- 
fere with the order of the Subordinate Judge, it 
would be undesirable to do so. Hrrpaynats SINGH v. 
Logar SINGH .. Pat, 838 
Precedents— Privy Council appeal from State of 

Johore—English decisions, binding effect of. _ 

English decisions are not binding either in fact 
or inlaw on a question arising inan appeal from 
a judgment in the State of Johore, Nevertheless, 
the reasoning of Judges in the English Courts may 
prove helpful in solving a similar problem arising 
in that State. 8. R. M.S. OHETHAMBARAM OHETTIAR V. 
Loo THon Poo oe P.C,445 
Pre-emption—Improvement by vendee~Compensa- 

tion, when can be granted. 7 

Olaim for compensation for improvements by a 
vendee when ‘a pre-emption, suit is filed, is based on 
s. 51 ofthe T. P. Act. The .question whether or 
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not a transferee believed in good faith that he was 
absolutely entitled tothe proparty cannot be the 
subject of any hard and fast rules but should be 
decided on the merits according to the circumstances 
of each case. 

What constitutes good faith is a question of fact 
to be inferred from the circumstances of each case; 
failure to make due enquiry does not constitute 
good faith. The vendee acts in good faith, i e., 
under the honest belief that he has secured good 
title to the property in question, and is the rightful 
owner thereof, and for this belief there must be 
some reasonable grounds such as would lead a man 
of ordinary prudence to entertain it. The belief in 


- good faith includes not only acting honestly but 


includes due enquiry. 
_ The, existence of the right of pre-emption is well- 


known in the Province of Oudh, and it is alegiti- . 


mate presumption to hold that the vendee would 
know of the existence of it. Where the vendee is 
not co-sharers in the village and even if he does 
not know all the details of the law of pre-emption 
he would certainly know.that every co-sharer in 
the village would have the right of pre-emption 
and the vendee has not shown that he took any 
step whatsoever to assure himself that co-sharers 
would not pre-eempt and makes improvements in 
property without waiting for the limitation for pre- 
emption to expire, he cannot be granted compensa- 
tion, in a suit for preemption against him. 
BSHUBRATAN p. SHABBIR ALI Oudh 317 
— Oudh—Supertor proprietor creating under- 
_ proprietary right and selling it to person who is 
alreudy proprietor and under-proprietor—Co-sharer 
in the mahal, if can pre-empt, 

A superior proprietor created an under-proprie- 
tary right which he sold to a person who was 
already a proprietor and also an under-proprietor. 
A pre-emption suit was brought by the plaintif on 
the ground that he was a co-sharer in the mahal 
concerned and the defence of the vendees was that 
under the Oudh Laws Act being under-proprietors 
they came before a superior-proprietor and he could 
not, therefore, pre-empt a sale of under-proprietary 
rights made in their favour: 

Held, that the transaction could not be called a 
sale of a superior proprietary right. The vendor's 
share in the proprietary khewat would inno way 
be modified by the fact that he had created an 
under-proprietary right. The only change in the 
khewat would bein the under-proprietary khewat. 
Qases like this could not be distinguished from 
sales of a prior existing under-proprietary right 
and consequently the vendees had a preferential 
right to the would-be pre-emptor and his suit must 
fail. Kazım Husain v. Manroz ALI Oudh 843 
— Suit for—Exception to validity of items of 

consideration which have in fact changed hands, 

if can be taken—Vendee hazing influence over 
vendor—Burden of proving reality of considera- 
tion, 

The right of pre-emption is a right of substitution 
for the buyerand it isnot open toa plaintif in a 
pre-emption suit, while claiming to enforce this right 
of substitution, to take exception to the validity of the 
items of sale consideration when,as a matter of 
consideration havechanged 








hands, 
Where therefore, the vendor who had executed a 
mortgage during his minority in favour of the 


, vendees, agrees on attaining majority at the time of 


the saleto pay off the mortgage debt and the vendees 


“ 
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agree to set off that amount out of the total sale con- 
sideration entered in the sale deed, the transaction is 
perfectly legal and its legality cannot be impugned 
either by the vendor or the pre-emptor. i 

The fact that the vendees had some influence over 
the vendor is an additional circumstance tending to 
castdoubt on the genuineness ofthe amount ofcon- 
sideration as entered in the sale deed. That being so, 
the burden of proving that the ostensible considera- 
tion was the real consideration is on the vendees. 
Anant Rat v. Bsaawan RAI All. 4 
Presidency Towns Insolvency Act (ill of 1909) 

-Provizo to s. 7, scope and application. 

There is nothing in FProvieoto s, 7 limiting its 
application only when the third party has been 
actually examined under s. 36. But its application 
is restricted to the two matters arising under 
sub-ss. (4) and (5) of s. 36, that is, under sub-s, (4) 
the question whether the third party is indebted to 
the insolvent, or under sub-s. 15) the question whe- 
ther the third party is in possession of property 
belonging to the insolvent, Unless all parties agree, 
if such indebtedness or such possession is denied by 
the third party, the jurisdiction of the Insolvency 
Oourt totry the matter is, wholly excluded, and it 
does not matter whother the denial has been made in 
the course of examination under s. 36 or at any 
other time. But sub-s. (5) of s. 36 has in view only 
the case of property admittedly belonging to the 
insolvent, and the object of the sub-section isto 
enable the Official Assignee to discover its where- 
abouts ; it relates to possession only and not to title. 
Where the ownership of, or title to the property, is in 
‘dispute this sub-section has no application, and con- 
sequently the jurisdiction of the Insolvency Court 
under Sa? is not barred in such cases by the proviso to 
the section. T, S.N. Ouzrryar Fins, In re’ 

. Rang. 45 

(Rang,) 8. 7, Proviso— S. 7, scope — If 

limited only to matters where Official Assignee 
claims higher title than insolvent. 

Section 7, Rang. Insol, Act, is not limited in its 
scope to matters in which the Official Assignee by the 
‘operation of the Insolvency Law claims a higher 
title than that which the insolvent himself would 
have had? 

Where the Official Assignee, standing in no higher 
position by reason of the special provisions of the 
Insolvency Law than the bankrupt himself, seeks to 
recover a debt which is not admitted, it is a matter 
of discretion for the Judge sitting in insolvency 
whether in any given case he ghould deal with such a 
claim inthe Insolvency Court, orrefer it tothe 
machinery of the ordinary Court, T.8, N. OSETTYAR 
Fram, In re Rang. 45 
—— 88,7, 17, 60 (2)—S. 7, scope of—Ordera 

to be passed under. 

Although the jurisdiction givén by s.7, Presidency 
Towns Insolvency Act, is extensive, only those orders 
can be made under the section which are necessary for 
the purpose of the insolvency, that is to say, for 
facilitating the distribution of the assets among the 
creditors. Igustins ROHDIRIOK, In re Cal.699 
88.17, 60 (2)—Pension payable by Govern- 
ment, tf property of insolvent within s. 17-—Debtor 

arranging with creditor to pay portion of pension 

in liquidation of debts—Pension papers deposited 
with creditor—Insolvency of debtor—Insolvency 

Court, whether can direct creditor to return papers 

to insolvent. 

A pension payable by Govt.is not ‘property’ of the 
ineolvent withinthe meaning of s. 17, Presidency 
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Towns Insolvency Act, which vestsin the Official 
Assignee on the making of the order of adjudication, 
A pensioner arranged with his creditor to pay a 
portion of his pension monthly in liquidation of his 
debts and deposited the pension pay order and other 
pengion papers with the creditor. On being adjudged 
insolvent the debtor applied to the Insolvency Court 
for an order directing the creditor to return pension 
apers to him: i i 
i Held, that the pension was not attachable and the 
Insolvency Oourt had therefore no power under s. 60 
(2i to make an order for the return of the pension 
papers to ths insolvent. Iaustins ROHDIRIOK, In re 
Oal. 699 
Presumption. &Szs' Evidence 317 
Principal and agent—Interest—Agent, when liable 
to pay, on sums due from him to principal. 

No interest is payable by an agent in respect of 
money received by himon his principal's behalf, 
except under some contract express or implied, or 
where there hasbeen some default on his part, such 
as a dealing with the money in breach of duty, or a 
failure to pay it over at the principals request, in 
which cases interest is payable from the dateof 
default. The agent must also pay interest in all cases 
of fraud, and on all bribes and secret profits received 
by him during his agency. Tota Ram y. ZALIM SINGH 
All. 277 
— — Person acting as Manager of company for 

long time and accepting and endorsing bills of 

exchange~-Whether establishes that he had author- 
ity of partners to act as such and bind company. 

When a person has been acting as the Manager of a 
Company for a long period and has been transacting 
all the business of the Company as such manager, in- 
cluding the acceptance and endorsing of the bills of 
exchange of the value of several lacs of rupees, this 
fact alone is sufficient to establish that he had the 
proper authority of the partners to act as the Manager 
of the Company and to bind it as such. PUNJAB 
O0-0OPERATIVE BANK, LTD. v. MUHAMMAD YUSUF 

Lah, 650 

Princlpal and surety—Limitation—Time against 

surety, when runs—Surety guaranteeing payment 

of money due on mortgage tf same is not realized 

from mortgaged property — Ltmitation againat 
surety, when runs. 

The question as to when time began to ran, so 
far as the surety is concerned, has to be decided 
on the terms of the contract of guarantee in each 
case, 

Where the undertaking given by the surety to 
the mortgagee is that ifthe latter's money is not 
realized fromthe property mortgaged by the mort- 
gagors, then the mortgagee would be entitled to 
realize the money, from the surety. The clear inten- 
tion of the parties is that the mortgagee is first to 
proceed against themortgaged property and is to 
take every step that could be taken against it to 
realize his money, and that itis only when he 
fails to realize the whole amount due to him from 
the mortgaged property that he is to proceed againat 
the surety, Darsrr Sines v. HARKISBAN LAL Sau 
& Bros. All.1§2 
Privy Councll — Practice— Appeal from Federal 

Court of India —Leave to appeal—Point techni- 

cal and of no use in future—Leave refused. 

An appeal from the Federal Court would not lightly 
be admitted by the Board, and should only be ad- 
mitted if it arises in a really substantial case. 

Where the matter was one concerning the construc- 
tion of a very exceptional section which would have 


. extend thetime fixed by O. XLY, r. 
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no application in the future, and it wasa technical 
point: and the: Board had before it the view of the 
Federal Court with regard ` to it and, having regard 


‘to all the circumstances of the case and the ingenious 


argument which had béen presented to them, their 
Lordships did not think that it wasa casein which 
they would advise His Majesty to grant leave to 
appeal. Horr Ram Sina 1 v. Toe Kina-Emuprzor P C1 
Ey epee. Rules—Applicability to Federal 

vourt, i 

Pér Sulaiman, J.—There are several conèidera- 
tions which show that the provisions in the Privy 


Oouhcil Rules were never intended to be applicable 


to-appeals to the Federal Court, o 

Rule 9 ofthe Privy Council -Rules of February 
9, 1920, -has- not been made applicable to Federal 
Oourt appeals and the High Court has no power to 
7 of the Civil 
P.O. LACHMESS WAR Prasap SHUKUL V, Tun Lat- 


Promissory note-~Insufficiently satamped—Claim 
Jor debt, tf can be based on separate contemporane- 
ous agreement. — a: 
Wheré a promissory note evidencing debt is in- 

valid, not being sufficiently stamped, the creditor can 

base’ hisclaim on the contemporaneous oral agrees- 
ment bétween the parties and such agreement canbe 
proved. Manapgo TUKARAO MAHAJAN v, RAMOHANDRA 

Deorya Yuuamt DuoxI Nag. 367 

t Inaufficiently etamped—Such note,’ whether 

” @perates as acknowledgment. 

_ An insufficiently stampéd promissory note cannot 

operate as an acknowledgment or be used for any pur- 

pose whatever. Maxapgo TUKARAM MAHAJAN v. RAM- 

OHANDRA Dgorya YeLamt DaoK1 _ Nag. 367 

Provident Funds Act. (XIX of 1925), s. 5 ()— 
Deceased nominating certain person .to receive 
amount to his credit in ‘Provident Fund—~Such 
sum, if forma part of estate of deceased, 

Where a-decenased has nominated certain person 


as a. person to whom the sum~standing to his 


- credit in the Railway Provident Fund . should be 


paid, that sum does not form part of the estate’ of 
the deceased’ and it -cannot be disposed of by the 
deceased in his, will, Srannzy AUTIN’ QARDIGAN 
Martin, In the goods of Cal. 886 
Provincial Insolvency Act(V of 1920), ss. 4, 53, 
54; 75—Order passed by Subordinate Judge under 
as. 53 and 54—Second appeal, if lies. 
The words “or of any nature whatsoever” in s. 4, 


' Prov. Insol Act, are incompatible with the ejusdem 


genéris rule of interpretation, >and thats. 4 (1) must 
be taken.to give the Court power, subject to the pro- 
visións of the Act, to decide all questions which may 
arise in ahy case of insolvency coming within the 
cognizance ofthe Court or which the Oourt may 
deem it expedient or necessary to decide for the pur- 
posé of doing complete- justice or making a complete 
distribution of property in any such case. - Section 4 
is not-inténded to cover orders made under ss, 53 and 
54. No second appaal therefore lies from an order 
made by Subordinate Judge under ss. 53 and 54. 
Darrateaya -Ouanpeaya Bacatwar v. K.. L BAWA- 
OnaBKAR - , Bom:-508 
- ‘$8. 5,18. Spx Civil Procedure Oode, 1908, 
O. IX, r. 13° 794 
mn $; 19 (2), 
1920,-8-79- >: . 
—— m § 28-—Property vested 
s. 28—If legal owner. 
Legally the Receiver and notthe insolvent is the 
owner of the property; which vests in. the Receiver 





Sez Provincial Insolvency Act, 
794 


in Kecetver under 
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. High Court Rules 
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under s. 28, Prov. Insol. Act on the order of 
adjudication being passed. Ram Rarran v, FAZAL 
Haq Lah. 839 
s. 37 (D—Insolvency annulled—Court,, tf 
can proceed to distribute assets of insolvent among 
creditors— Proper procedure. h 
Section 37 (1), Prov.Insol. Act does not allow an 
Insolvency Court on annulling an insolvency to 
proceed to distribute the assets of the insolvent 
among any of the creditors. The distribution of 
assets is a proceeding in insolvency, and by annul- 
ling the insolvency it means that the Gourt’ will not 
proceed with the insolvency. Therefore, the course 
open to the Court is either to return the property to 
thé insolvent on condition that he furnishes security 
which will make it available to the creditors or, for 
some other reason the Court may direct the proper- 
ty of the insolvent in the hands of the Receiver ‘to 
vest in a certain person. The words“ to vest in 
such person” do not mean distribution of assets 
among the creditors. Rau NATH v. Gosinp PRASAD 
Oudh 729 
————. 88.38, 39, 40, 42—Jurisdiction of In- 
solvency Court to impose penalty on insolvent in 
shape of suspension from practice—Suspension is 
governed by High Court Rules—Order of Court caii- 
not extend their scope—Application for discharge— 
Court must consider provisions in s 42 together with 
Receiver's report—Agreement between parties—Pro- 
cedure in 8. 3B must be followed. =, 
According to the rules of theLahore High Oourt, 
the license of an insolvent legal practitioner is only 
suspended till hisdischarge—whether- absolute or 
conditional, An Insolvency Court has no jurisdiction 
insolvent in the shape of 
suspension from practice The suspension is the 
result of the rules framed by the High Court and the 
acope of therules cannot be extended either by the 
agreement of the parties or by the ‘order of the In- 
solvency Court. ` sane i 
When the application for discharge of an insolvent 
Advocate came up for ‘hearing, he stated that, he was 
prepared to deposit with the Official Recaiver Rs. 20 
per mensem till his creditors got eight annas in the 
rupee and that in default of any payment, he should 
be disallowed to practise as an Advocate,- This was 
agreed to by the Official Receiver and the Counsel 
representing creditors and on the basis of this 
agreement the Uourt passed an order, granting ‘a 
conditional discharge and for six years,’ subject to 
the condition that the ‘insolvent should deposit a'’sum 
of Rs. 20 with the Official Receiver every month. It 
was also-ordered that in case of default he would be 
liablé to suspension of practice as provided by the 
and Orders. The proved debts 
amounted only to Rs. 181-8-0 :- — > ` ree 
Held, that the Court was dealing not with an ap- 
plication under s. 28, Prov, Insol. Act, bat with the 
insolvent's application fot discharge and for that 
purpose the Court was bouad to consider the matters 
laid down ins. 42, along with the report of the 
Receiver.and then decide what order was appropriate 
inthe circumstances of thecase. The order passed 


- ~+ 





. was not in accordance with law and:was not fair to 


the parties. The order of the Court purported to be 
based.on the agreement between the parties but the 
procedure laid down for a -“composition” or-“scheme 
of arrangement” in-s. 38, was- not followed: The 
proper order to pass would have been to annul the. 
adjudication and if the insolvent had then failed to 
carry out the terms óf the compromise he would have 


' been liable to bere-adjudged insolvent: vide ss, 39 and 
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40. Lanna Ram v. Orrroran Reogiver, Juprciar Oom- 
MISSIONER's Court, KARACHI Lah. 424 
$s.53,54. Sge Provincial Insolvency Act, 

1920, a. 4 508 
——— 88. 60 (21, 28-—S. 60 (2), scope of and 

applicability —Insolvent, member of agricultural 
tribe at time of sale by Receiver—S. 16, Punjab 
Alienation of Land Act, if applies—Temporary 
alienation of insolvent’s property, whether can 
be made, 

- Sub-s, (2) of a. 80, Prov. Insol Act is intended to 
supplement s, 28, and to save the operation of 
enactments prohibiting execution of decrees or 
orders against the immovable property of the 
insolvent even after the property has vested in the 
Receiver and must be held to apply to a sale by the 
Receiver. Section 16, Punjab Alienation of Land Act 
applies to a sale by the Receiver of the land belonging 
to an insolvent who is a membar of a notified 
agricultural tribe as the sale is held in enforcement 
of anorder of adjudication. While applying s. 16, 
Punjab Alienation of Land Act, the status of the 
insolvent at the time of the sale of the property 
must be taken into consideration, in the same way 
as.itis in execution of decrees, The insolvent's 
acquiring the status of a member of an agricultaral 
tribe after the adjudication, doss not prevent the 
operation of sub-s, (2} of 3 60 at the time of sale 
of the property. Section 16, Punjab -Alienation Act, 
does not prohibit the temporary alienation of such 
land, and it is therefore opento.the Receiver to 
arrange for the temporary alienation of the land of 
the insolvents according to law. Ram RATTAN e. FAZAL 
Haq Lah. 839 
——8. 68 —Sale conducted by Oficial Receiver— 
__Insolvent,if can appeal under s. 68 to set it aside. 

On ths wording ofs. 68 of the Prov. Insol. Act, the in- 
solvent has clearly a right to appeal to the Insolvency 
Judge against the act of the Receiver to set aside the 
sale by him of property. Kunpa Sines v, OFFICIAL 
RECERIVER Lah, 241 
7—— 5. 75. Sze Provincial Insolvency Act, pie 

(e) 


8. 4 
~—— 88, 79, 19 (2)—Rules under s. 19—R. 5— 
Publication of order fixing date of hearing of 
petition under s. 19 (2), only in Government 
Gazette, if enough, 
Rule 5 framed under s. 79, Insol. Act, no- 
where provides that mere publication of the notice 
of order fixing date of hearing of petition under 
8. 19 (2) in the official Gazette will be enough. It 
distinctly provides that a copy of the notice should 
also be forwarded by registerad letter to each ore- 
ditor. Where the oreditor has received no notice 
of either the application or the date of the hearing 
the Oourt must allow his petition for setting aside, 
the insolvency order passed ex parte and re-hear 
the matter. Mere publication inthe Govt. Gazette 


of the notice is not enough, In such a case the ` 


question of prejudice is irrelevant, ` RAMPRATAP 
MARWARI v. LAOKMAN MISTRI Pat. 794 
Provincial Small Cause Courts Act (IX of 1887), 
(Bhopal. Szs Jurisdiction Small Causes 480 
———— 8.25. Sze Provincial Small Cause Courts 
Act, 1887, Sch. II, Art. 3 209 
——— Sch. ll, Art. 3, $s. 25—Tenderer depositing 
money with tender for supply of grass to prison 
department—-Conditions of tender not fulfilled — 
Deposit forfeited by Inspector-General of Prisons — 
Suit for return of deposit~Jurisdiction of Small 
Cause „Court to entertain—Powers of High Court 
under 3, 25, 
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Article 3, Sch. II, Small Oause QOourts Act, oper- 
ates to take out of the purview of Small Cause 
Oourts claims arising out of an actor order purport- 
ing to be done byan officer of. Govt. in his official 
capacity, and no distinction arises from the fact that 
such an order, which is actually made by an officer of 
Govt. in his official capacity, might have been made 
by a private person in his private capacity. 

The applicant tendered for the supply of grass to 
the jails, He submitted the tender in the prescribed 
form with the cash certificate for Rs, 500 to the 
Inspector-General of Prisons, and the tender was aG- 
cepted. Under the terms, however, it was a condition 
of the acceptance of -tenders that the tenderer should 
execute an agreement embodying the conditions of 
contract, a copy of which was annexed tothe tender, 
and deposit the security mentioned in the said con- 
ditions within such time as might bs allowed by the 
Inspector-General `of Prisons, In the event of the 
tenderer’s refusing or failing to execute the agreement 
or to deposit the security within the said time, the 
Inspector-General was to be at liberty to cancel the 
acceptance of the tenderand to forfeit the earnest 
money deposited- by the tenderers. The tenderer 
failed to exacute the agreement within the time fixed 
by the Inspector-General, and the Inspector-General 
cancelled the acceptance of the tender and ordered 
forfeiture of the security money. In consequence 
the tenderer instituted a suit against the Secretary 
of State for India praying for a decree for Re, 322 
by way of damages and for an order to the defendant 
to return the said postal cash certificate, The suit was 
instituted in the Court of Small Causes : 

Held, that the very essence of the suit was that it was 
a claim founded on the allegation thatthe Iaspector- 
General of Prisons was not entitled to cancel the 
acceptance or at any rate forfeit the security money 
and that the U, P; Govt. was liable for damages 
arising out of other consequences of that act, The 
suit was therefore axcepted from the cognizance of 
a Court-of Small Causes under Art. 3, Sch. II, Prov. 
Small Oause Courts Act. 

Held, also that the power of the High Court under 
s. 25-of the Act being very wide, the applicant should 
be allowed by it an opportunity of having his suit 
properly determined by a competent Oourt. BITAL 
Prasan Nigam v. THE Unrrep Provinces Oudh 209 
Punjab Allenation of Land Act (XIII of 1900), 

$ 16. Sze Provincial Insolvency Act, 1920, i 60 


2), 28 3 
Punjab Custom (Power to Contest) Act (Il of 
1920), s. 6—Possession of tnsolvent’s property 
taken by Oficial Recetver—Suit by insolventa son 
for declaration that property belonged to him under 
will of his grandfather—S. 6, if applics—O ficial 
Receiver, whether can resist suit on grownd that 
will was not valid. 
~- A person who was disinherited by his father was 
adjudged insolvent and the Official Receiver took 
possession of the property in dispute as belonging 
to the insolvent. The plaintiffs preferred ‘an objec- 
tion’ in the Insolvency Court on the ground ‘ that 
the property in dispute had been bequeathed to 
them by insolvent’s father who was their grand- 
father. This objection was dismissed by the In- 
solvency Oourt, Thereupon the plaintiffs instituted 
a declaratory suit to the effect that the property in 
dispute was owned and possessed by them, that it 
did not belong to insolvent, and that it was not 
liable to attachment and sale in the- insolvency 
proceedings against him, The creditors of the ia- 
solvent were also made defendants in the case, The 
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defendants pleaded, inter alia, that the will relied 
upon by the plaintifis was never executed by the 
insolvent's father, that the property in dispute was 
ancestral, and that deceased was not entitled to will 
it away in favour of the plaintiffs according to 
custom : 
Held, that 8.6, Punjab Custom (Power to Contest) 
Act bad no applicability to the facts of the case as 
the Official Receiver had not instituted any suit 
to contest an alienation of ancestral immoveble 
propérty made by the insclvent’s father. The 
Official Receiver as the representative of the insolvent 
was fully entitled to resist the suit of the plaintifis on 
the ground that the will made by the deceased in their 

favour was not valid. Rapga KISHAN y. Sarpar ALI 
Lah. 551 


Punjab Laws Act (IV of 1872), s, 5—Adoption by 
Hindu convert to Christianity —Custom must be 
alleged and proved. 

. So far as the Province of Punjab is concerned, 

under s. §, Funjab Laws Act, 1872, the primary rule 

for decision in matters of succession is custom, 
which may be found to govern the parties, but it is 
for those who allege that tbere is sucha custom to 

establish it. Thus, it is at least necessary for a 

Hindu convert to Christianity to allege and to 

provethatthereis any custom of adoption among 

the Christian community in the Funjab, or in any 
section of that community, before any question as to 
whether any such adoption confers on the alleged 
adopted boy the same rights as an adoption in Hindu 
Law confers on him, can be considered, RANBIR 
KARAM SINGH V, JOGINDRA CHANDRA BeaTTACHARJI 
All. 170 

Punjab Municipal Act (Il! of 1911), 3.169 (£8), 

- Proviso Disposal of part of public street proposed 
by Municipality —Damage likely to be caused to 
vested interests of public—Burden to prove that part 
proposed to be disposed of ig no longer required aa 
public street, ies heavily on Municipality, 

The Municipal Committee cannot act arbitrarily 
and prejudice the rights of the publicin disposing of 
a part of the public street on the mere pretext, with- 
out any substance behind it, that it isno longer 
wanted asa public street. Where by doing so they 
will cause damage to the vested interests of members 
“of the public, the burden lies heavily upon the 
Municipality to prove that in fact the portion of land 
they propose to dispose of isno longer requiredas a 
public street. Kasrurt LAL SANT Lan vy. MUNIOIPAL 
COMMITTER, J AGRAON Lah. 686 


Rallways Act (IX of 1890), ss. 122,132—Com 
plaint by Railway authorities, if necessary for 
conviction under s. 122 
An accused who is found guilty of an offence 

under s. 122, Kailways Act cannot be acquitted on 

the grcund that the prosecution was not on the 
complaint of the Railway authorities as required 

under B. 132 of the Act. PUBLIO Proszouror v. 

MOTURU APPALANARASAYYA Mad. 118 


Rateable distribution. See Civil Procedure Code, 
1908, s, 73 §5 


Record of Rights — Notice by Deputy Collector 
ne certain plot as waqf—If instrument of 
itle. i 
Notices by Deputy Collector referring certain plot 

as wagf are not instruments of title or otherwise the 

direct foundation of rights. Faxre Dost MsromMEp 


v. CHAINRAI Sind 227 
Redemption. Sre Mortgage m 416 
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Registration Act (XVI of 1908), 8. 2 (3)—Dis- 
tricts and sub-districts under Act. 

Section 2 (3), Reg. Act defines a district and sub- 
district as one formed under the Reg. Act. There- 
fore, itis clear that the Registering Authorities 
have their own districts and eub-districts which 
need not necessarily conform to those of the Revenue 
Authorities. SuGanmaL v. UMRAOBI Nag. 295 
——§— 3,17 — Amendment tn 1929—Document ege- 

cuted before amendment and not requiring regisira- 

tion —Whether requires registration after amend- 
ment, 

The amendment of 8 17, Reg. Act, in 1929 does not 
require documents executed before that Act came into 
operation and which did not require registration 
when it was executed, to be registered. CHHATRANATH 
Das v. KASHINATH Das Pat. 353 
—— §. 17 — Document giving up reversionary 

rights, if must be registered, 

The transfer of reversionary rights is not itself 
tantamount to transfer of property and hence regis- 
tration of a document giving up reversionary rights is 
not necessary. NAND LAL v. LAKHMI Lah. 865 
- $. 17 (1) (€©)— Final mortgage decree, csaign- 
ment of, if compulsorily regtetrable. 

When a final mortgage decree has been passed the 
document declaring the mortgagee’s rights in the 
mortgaged propertyis thedecres itself and not the 
mortgagedeed. The decree gives the mortgagee some- 
thing more than the deed. It finally establishes the 
mortgagee’s righttohave the property sold and 
directs that it be sold. A mortgage decree must 
therefore be regarded as immovable property and 
its assignment falle under s. 17 (1) ‘e), Reg. Act, 
and must be regarded as compulsorily registrable 
on the footing, that such adecree represents: an 
interest in immovable property. Sarva Rao v. BBAN- 
MUGHASUNDARASWAMI Mad. 243 
——— §. 28 — Fraud on registration— Property 

not intended to. pass included in mortgage deed to 

get document registered in sub-division, where tt 
was situated — Whether fraud—Registration, if 
valid — Party to document, if can challenge regis- 
tration—Proof of intention that the property was 
not intended to pass, tf can be given—EHvidence Act 

(I of 1872), s. 92, Proviso (1) — Insufficient des- 

cription of such property, rendering it untdenti- 

fiable, tif ousts jurisdiction of Sub-Registrar to 
register document, 

There ie no effective registration unless the deed 
of mortgage relates to land situate in the sub-district 
in which the deed is registered. Itis not sufficient 
that the Jand mentioned in thesale or the mortgage 
deed exists. The document cannot be said to relate 
to land in a registration district unless it was the 
intention of the parties that such land, even if it exists, 
should in a sale deed be transferred or ina mort- 
gage deed form part of the security. 

Wherethe land certainly existed in Sub-Division 
where the deed wus registered but the insertion of it 
in ‘the mortgage deed gave the mortgagee no security 
whatsoever and the land being undefined could not 
effectually form part of the security, and on the evi- 
dence’ it was clear that it was never intended to form 
part of such security : - 

Held, that the ‘registration of this mortgage deed 
must be held to be invalid. oe 

Held, also that the mortgagor ` could raise this 
question of want of valid registration though he was a 
party to the fraud on the registration laws. 

Held, further that there was nothing ins, 92 of the 
Evi. Act, torender evidence of the intention of the 
parties inadmissible. It was not evidence which 
varied the terms of the written document as between 
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the parties and their representatives. Itwas evidence 
which went to show that the document did not relate 
toland within the jurisdiction of the Sub-Registrar 
who registered it. Further, it might well be said 
that evidence of this kind was evidence which tended 
to render the document invalid and such was ad- 
missible under the first proviso to s. 92 of the Evi, 


ct. 

Held, still farther that it could not be held that the 
Registrar had no jurisdiction to register this sale deed 
by reason of the insufficiency of the description of the 
land situate. The Legislature intended that such 
errors or defects should be classed under the general 
words “defect in procedure” in s. 87 of the Act, so that 
innocent and ignorant persons should not be deprived 
of their property through any error or inadvertence 
of a public officer, on whom they would naturally 
place reliance, RAMNANDAN Prasap Narayan Sina 
v. ÜHANDRADIP Narain SINGH Pat, 522 
~~~ $8. 30 (1), 87--Sub-Registrar at one place 

having no jurisdiction wrongly accepting and 

registering document—District Registrar can re- 
register tt himself—His directing registration ‘of 
document by Sub-Registrar having jurisdiction is 

irregularity curable by 8. 87. 

The discretion conferred by s. 30(1), Reg. Act is 
wide and unfettered. It is not controlled, in so far as 
representation of a document which has been accepted 
and duly registered ina wrong place by either 
s. 32 or s. 34 or by any other provision of Part VI, 
or any other part. These provisions deal with 
initial presentation and do not refer to representa- 
tion of a document which has been accepted for 
registration. and duly registered inthe wrong place 
through a mistake of the registering authorities for 
which the parties were not responsible. These sec- 
tions no more impose a time-limit or any other res- 

.triction upon representation. The discretion should 
not be lightly exercised. It should net be exercis- 
ed „at all when there is gross negligence, or care- 
lessness or fraud. . 
Where a Sub-Registrar of a sub-district having no 
jurisdiction to accept for registration a document, has 
wrongly accepted and duly registered it, the Dis- 
.trict. Registrar having control over such Sub-Regis- 
trar and the Sub-Registrar by whom the document 
-ought to have been registered, can remedy the wrong 
and register the document. ` If instead of registering 
it himself he directs the latter Sub-Registrar to 
register it, itis mere irregularity curable by s. 87. 
. BUGANMAL V. UMRAOBI Nag. 295 
-S 49, aS AMOended In 1929 — Amendment, 
effect of in considering whether s. 53-A, Transfer 
of Property Act is retrospective. 

The amendment of s. 49, Reg. Act, was only passed 
ez abundante cautela and was not necessary, and the 
fact that that amendment was not made retrospective 
cannot, have any great weight in considering whe- 

53-A, T, P. Act, is made retrospective. 
Roustoasst Dossapuar BILLIMORIA v. Bar Morr Bom. 27 
— $. 49, proviso —Proviso to s. 49 as added by 
Act XXI of 1929, whether retrospective in effect 
z-Document held created right in immovable 
property. N 

The proviso to s. 49 Registration Act, which was 





. added by Act XXI of 1929 does not have retrospec- 


tive effect and therefore cannot affect an agreement 
-which was executed four years before the amending 


. Act RXI of 1929 came into foreaand whichif un- 
. registered could not be adduced in evidence accord- - 


:ing to law in existence before 1929, 


-. : Held, that. the agreement in question undoubtedly 
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gave the plaintiff a right in the immovable property; 
it gave him not only possession but security for the 
money which he had already paid. Hence the docu- 
ment created a right in immovable property. Kusap 
Mra v, Guat Mra Pat.198 
- SS, 49,17 (2) (V)—Integral part of trans- 
action creating charge—Regisiration of document, 
necessity of —Tendering of such unregistered docu- 
ment to prove agreement to execute further docu- 
ment such as aale-deed. 

Where a charge is created by a term which is an 
integral part of the transaction, then the document 
must beregistered and cannot be tendered in evi- 
dence even to prove an agreement to execute a further 
document such as a sale-deed. Where, however, the 
promises are distinct and separable, then a document, 
though it creates a charge, can be putin evidencs 
to establish a promise to execute a further document 
such as & sale-deed. Kuran MIA v, Guar Mia 

: Pat, 1 98 
———- 88. 60, 2 (3), 30 (1), 87—Mere re-registra- 
tion, if validates deed—Court, whether can go 

. behind certificate of registration. 

The mere fact that the deed has been re-register- 
ed cannot validate itand the Courts are entitled to 
go behind the certificate of registration. Svuaansman 
v. UMRAOBI . Nag. 295 
Res Judicata—Applicability to decision of survey 

officer. > ' 

Per Krishnaswami Ayyangar and Somayya, JJ. 
(in order of reference).—The rule of res judicata can- 
not be applied to the decision of a survey authority 
underthe Mad. Survey and Boundaries Act. Strva- 
PRASAD Sowoak P. SEKBARAMANTRI NARASIMHAMURTHI 

Mad. 321° B 
Plaintif abandoning claim—Thera is no 
decision operating as res judicata. 

When the plaintiffs abandon their claim, there is 
no trial of the issues arising between the parties and 
consequently there is no decision which could operate 
as res judicata. To prevent the defendants being 
harassed unnecessarily a second time on the sama 
cause of action, the law however prescribes that the 
plaintiffs shall not sue again onthe same cause of 
action, unless the suit is withdrawn under O. XXIII, 
r, 1, Civil P. O., owing tosome technical defect, eto., 
and the permission of the Oourt is obtained. NAND 
LALY LAKEMI ; Lah. 865 
Suit against father and son for declaration 

that son had saleable interest in three properties 

—Suit dismissed against son but against father 

only in respect of two properties—No appeal pre. 

ferred—Deciaton if can be attacked tn appeal 
from decree relating to matters left undecided. 

A suit instituted under O, XXI, r. 63, Civil P. C., 
by a decree-holder against father and son for dec- 
laration that the son had saleable interest in certain 
properties and that allthe properties were liable 
to attachment, was dismissed as against son in 
respect of all the properties and against the father 
in respect of two properties and ıt was held that 
the suit could proceed against thefather in respect 
of one property. No appeal was preferred against 
this decision : , 

Held, that the decision was clearly a final adju- 
dication between the parties relating to these mat- 
tera and was, therefore, a “ decree * as defined in 
s. 2, cl. (2), Civil P. O. No appeal having been 
filed, the decree became final and was not liable to 
attack on appeal from the decree relating to other 








. matters, which had been left undecided. 


Held, also that as the suit was a composite suit, 
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relating to different subject-matters in which differ- 
ent reliefs were claimed against the two defendants 
it was competent to the Court to decide the dis- 
pute.relating to the various properties separately. 
Sain Dass OHAWLA v. UJAGAR SINGH . Lak. 3 

Restitution. Sze Civil Procedure Code, 1908, s. 144 


30, 354 

Revision. 
. See Civil Procedure Oode, 1908, s. 115 350 
See Oriminal Procedure Code, 1898, s. 439 103 
Sus Practice 838 


Sale—Setting aside of—Application by one of two 
. judgment-debtors—Only one tiem sold—Irregularity 
not. apportionable—Sale to be set aside as whole. 

A distinction can be drawn between an irregularity 
and injury which can be allotted to one part only of 
the sale, in which case a Qourt may be justified in 
setting aside the sale of that part only, and an 
irregularity affecting the whole property and all the 
lots, where the sale should be set aside in toto. 
-Where only one house is sold and the irregularity 
cannot be apportioned, the sale must be set aside 
as a whole and it is immaterial that one of the two 
judgment-debtors has not objected. PANNALAL v. 
Firu or Hasan DADA Nag. 584 
—~———— Setting aside of—Irregularity apparent on 

face of record—Objection based on it can be con- 
sidered at any stage. 


It is within the power of the Court to consider the ` 


objection even if not taken specifically ia the ap- 
plication, when the irregularity is demonstrable 
from the record itself and the Court's dealing with it 
cannot be questioned at alater stage on the ground of 
delay. PANNALAL v. Firm or Hasan Dapa Nag. 584 
Sale certificate—Hvidentiary value of. 

The sale certificate is the document of title and 
cannot be lightly ignored by reference back to other 
. documents and it cannot be argued thatthe property 
could not have been sold and so must be taken not 
to have been sold.. Kunstas KUNWAR v. KRISHNA DEO 
SINGH: ° All. 185 
Sea Customs Act (VIH of 1878), s. 167 (36). 

Ske Government of India Act 1935, s, 226 (1) 542 
_——~———- 83, 188, 191—Decision of Chief Customs 

Authority modified by Governor-General in Council 

under s.191—If can be questioned in Civil Court. 

It isa well-known principle that where a statute 
creates a duty or imposes a liability, and prescribes a 
specific remedy in case of neglect to perform the. duty 
.or. discharge. the liability, no remedy can be taken 
but-the particular, remedy prescribed by the statute. 
‘The Legislature intended that the sole remedy open 
to those who were aggrieved by a decision or order 
passed by an .Officer of Customs under the Sea 

Customs Act, should be the appeal tothe Chief 

Custcms Authority provided by s. 188, The order 
passed by. the Governor-General in Council under 
s. 191 of the Act can in no case, be questioned in the 
Civil Courts, except possibly orders which while 
purporting to be made under it are clearly outside 
it. An order by the Governor-General in Council! 
enhancing penalty would possibly be such an order, 
_ Generally speaking, however, what the section con- 
templates are revisional orders of an executive 
character... Tun Yan v. Szorerary or State Cal. 542 
Second appeal—Interference. with discretion of 

lower Appeilate Court. 

The High Court does not interfere ordinarily 
with the discretion of the Court below when that 
discretion has been exercised judicially on a full 
consideration of the evidence in the case. Where, 
however, the Oourt below has not directed its mind 
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to the evidence in the case at all, but has disposed 
of the suit on a preliminary objection, the High 
Oourt would not be deviating from the ordinary 
rule when it does not accept the decision of the 
Court below ina case where the discretion has not 
been exercised judicially, SATRUHAN PRASAD ÑINGH 
v. UDAI Protap Narain SINGH Pat, 207 
——-— New point, f 

A point of law which depends entirely upon sdmit- 
ted facta can be raised for the first time in second 
appeal. R.M. 5S. V, OGETTYAR v, Ma OuN MYAING 

Rang. 254 
— Question of fact—Whether instances of burial 
proved are adequateto infer dedication is question 

of fact. 

iether instances of burial proved in any parti- 
cular casee are “adequate in character, number and 
extent’ to justify an inference of dedication isa 
question of pure fact. Fakı Dost Mauomrp 9, 
OHAINRAI Sind 227 
Sedition — Colony of Gold Coast — Incitement to 

violence, if necessary ingredient, 

The elaborate structure of s. 330, Oriminal Code 
(Colony of Gold Ooast) (now s, 326 of the Criminal 
Code of 1936 Revision) suggests that it was intended 
tocontain as faras possibleafulland complete 
statement of the law of sedition in the Colony, It 
must therefore be construed in its application to the 
facts of the case free from any glosses or interpola- 
tions derived from any expositions however autho- 
ritative of the Law of England or of Scotland. 

There is nothing in the section to suggestthat un- 
less the words complained of were themselves of such 
a nature as to be likely to imciteto violence, and 
unless there was positive extrinsic evidence of 
seditious intention the prosecution for sedition would 
not succeed. Nowhere in the section is there any- 
thing to support the view that incitementto violence 
ig a necessary ingredient of the crime of sedition. 





-Violence may well be, and no doubt often is, the 


result of wild and ill-considered words, but the Code 
does not require prouf from the words themselves of 
any intention to produce such a result. IJsaao 
THe. PuHILus AKKUNNA WALLACE-JOHNSON Yv. Tak ae š 
Specific performance, See Vendor and vendee 


50 
Specific Rellef Act (1 of 1877), 8$. 9—Suit under 

—Nature and scope. 

In a suit under s. 9, Specific Relief Act the 
plaint must aver previous possession and dispos- 
session by the defendants otherwise than in due 
course of law within six monthsof the suit being 
brought, and should aver nothing else, and the only 
prayer in sucha suit can be a prayer for the 
recovery of possession. The decree must either 
dismiss the suit or order the plaintifis to be put 
into possession by the defendants, such decree being 
based on previous possession and dispossession 
merely and not on title. Daw Pov. U Po Hymin ` 

Rang: 875 
-m S, 42. Sze Transfer of Property Act, 1882, 
8. 3 806 





— S$. 42--Suit for declaration—Relief for 
unqualified right to maintain and cut bunds accord- 
ing to necessities of irrigation—Right ‘subject to 
permission of Collector—Maintatnability of suit. 
A suit for declaration in which the relief claim- 

ed by the plaintiff is an unqualified right to 

maintain and cut a part of the existing bunds 
according to necessities of irrigation and to close 
and repair them is maintainable and the declara- 
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tion cannot be said to be based upon a mere con-. 


tingent right merely because the right claimed is 
subject to the permission of the Oollector as a 
result of a Notification under s. 6, Ben. Embank- 
ment Act of 1882. BATRUNAN PRASAD Sinan v. UDAI 
Pratap NARAIN SINGH Pat. 207 
Stamp Act (Bhopab, Arts. 39 and 12 ib). Suz 

Hundi ; . 225 
Subrogation. Fre Transfer of. Property Act, 1882, 

s. 92, para. 4. 274 


Succession Act (XXXIX of 1925)—Applicability— 
Hindu convert to Christianity - Succession to, how 
governed, ; 

Succession to the estate ofan Indian Christian 
dying intestate cannot be governed by the rules 
applying to the Hindus to which community he 
belonged before hie conversion to Christianity. In 
such & Case the succession is governed by the Succes- 
sion Act. RANBIR Karam SINGH vV. JOGINDRA OBANDRA 
BHATTAGHARIT All. 170 
— 8,138—Wheiher applies to gift followed 

by direction amounting to trust. 

Section 138, Succession Act, has no application to 
the case of a gift followed by a direction which 
amounts to & trust. In such acase the gift isnot 
to the legatee absolutely, but to him upona trust, 
which is nonetheless a truet because it is introduc- 
ed by the word * direct.’ Supuas OHANDEA Boss 
v. GoRDHANDAS I PATEL Bom, 471 
-——~ -— 8, 299-—Order to executor to furnish fresh 

security=-If appealable. 

An order calling upon an executor to furnish fresh 
security is subject to appeal, SRI RAM v, EMPEROR 
i ‘Lah. 93 

> 5. 321—Creditor lending money to executor 

` to obtain probate—Money so used—Creditor, if 

entitled to charge on estate or to indemnity which 
executor enjoys. 

Where a person lends money to the executor for 
obtaining probate and the money is so used, the 
creditor is entitled to stand in the shoes of the 
executor and can be allowed the benefit of the in- 
demnity which the executor enjoys forthe purpose 
of recovering the money from the estate although he 
is not entitled toa charge, SUBRAMANIA CHETTIAR v. 
Fecix Josepa SARPRASADAM Mad.467 
— 8. 388 (1)—Inferior Court invested with 

powers under sub-s, (1), if becomes District Court. 

The inferior Court invested with the powers under 
‘S. 388 (1), Succession Act does not become a District 
Court but merely exercises certain functions of the 
District Judge under Part X of tke Succession Act. 
The Oourt remains the Oourt as it formerly was, 
BISESAR V, JAIRAM Nag 119 


——— 88, 388, (1), (2) proviso, 384 (1)—Court 
of Subordinate Judge at Bilaspur invesied with 
powers under 3.288 (1), also Additional District 

. Court attached to District. Court at Raipur — 
Succession certificate granted by him-~Appeal held 
lay to the District Court and not to High Court. 

.. A Judge who granted a succession certificato was 

-an Additional -District Judge sitting at Bilaspur 
attached to the-District Court at Raipur, as well asa 

Subordinate Judge of .the First Class at Bilaspur, 

He signed as Subordinate Judgs -of the First Class at 

Bilaspur. The Qourt of the Subordinate Judge 

First Olass at. Bilaspur was invested with the 

poron referred to in s. 388 (1) of the Succession Act 

‘by the Local Govt. by a Notification and thus the 

jurisdiction of the Raipur District Court in the 

Bilaspur area had.besn taken away by. the Notifica- 
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tion and conferred upon the Subordinate Judge of the 
First Class at Bilaspur: 

: Held, that the Judge could only have exercised the 
powers under Succession Act, in his capacity as 
Subordinate Judge First Class and not asan Ad- 
ditional District Judge. The appeal therefore lay to 
the District Court and not tothe High Court. iszsar 
V. JAIRAM Nag, 119 


Tort -Malicious prosecution—Damages, suit for— 
Defendant making report to Police about rioting 
—Police after investigation prosecuting plaintif — 
Subsequent acquitial -No proof that report was 
false and based on enmity—Defendant held not 
liable for damages. 

Where in u suit for damages for malicious pro- 
secution it is found that the defendant himself had 
filed no complaint in Court against the plaintif, 
but had merely entered a report with the Police for 
rioting etc., and the Police, after due investigation 
and meking sure that the report of the defendant 
was correct, had filed the chalan against the plaint- 
iff, who, after Judicial inquiry, was acquitted and 
the plaintiff has not proved that thereport of the 
defendant was false and based on enmity, and to 
cause injury to the plaintiff no responsibility for 
damages lies on the defendant. Fayaz MOHAMNAD v. 
Sagpar KHAN Bhop. 689 


Trade-mark—Cigars imported and sold by impor 
ter with his own trade-mark— Importer bestowing 
great care and skill in selecting goods and advertise- 
ment etc.—Whether entitled to protection in respect 
thereof—Action against manufacturer using similar 
trade-mark. : 

Where the cigars imported had been sold by the 
‘importer who registered the trade-mark in’ hig 
own name, had leaves selected for the cigars and 
sold them with his own trade-mark and because of 
his care and precaution in selecting leaves and 
because of his advertisement and pushing, cheroots 
had acquired a great reputation: 

Held, that the importer was entitled to protection 
of the Court and could maintain an action against 
the manufacturer of those goods using marks closely 
resembling that used by the importer. U Kyaw Don 
De MAUNG NGE ° Rang, 37 

— Passing of action — English precedents 
value of —Platntiff acquiring right to certain trade 
mark in respect of smoking tobac:o and cigarettes— 

Defendant using trade mark not unlike plaintiff in 

respect of chewing tobicco—Plaintiff, if can main- 

tain action, in the absence of evidence as to decep- 
tion. 

In the matter of infringsameat of trade marks son- 
ditions peculiar to India must be borne in mind in 
applying any doctrine of English Law, and English 
decisions which tura or partly tura on questions of 
fact—as do most cases of common law trade marks 
and passing-off—can only be applied with care and 
circumspection. The general principle, founded aa 
it is on Justice and equity, is the same in both 
countries. No man, is entitled to represent his 
goods as being the goods of another man; and no man 
is permitted to use any mark, sign or symbol, device 
or means, whereby without making a direct false 
representation himself to a purchaser who purchases 
from him, he enables such purchaser to tel! a lie or to 
make afalse representation to somebody else whois 





the ultimate purchassr. 


There.can obviously be .no monopoly in the use of 


‘the trademark. A-manufacturer of cigarettes under 
an undoubted trade mark such as an animal,.or any 


lxz . INDIAN 


Trade-mark—contd. 


other device, cannot legally object to the use of the 
identical mark on say, hats, or soap, for the simple 
reason that purchasers of any of the latter kinds of 
goods could not reasonably suppose, even if they were 
well acquainted with the mark as used on cigarettes, 
that its use on hats or soap denoted that these goods 
were manufactured or marketed by the cigarette 
manufacturer Those would be simple cases, but 
some much more difficult ones can be suggested. Ifa 
manufacturer of a special kind of smoking tobacco 
under a trademark seeks to restrain the useof it on 
cigars, oron a very different kind of smoking 
tobacco, or on cigarettes, or on snuff, oron chewing 
tobacco, or on tobacco in some fom sold for use as a 
weed killer—all these things being made of tobacco— 
questions, sometimes of great difficulty, may arise. It 
is, however, very important to observe that each of these 
questions will be @ question of fact to be decided on 
the evidenceadduced. The vital element in such a 
ease is the probability of deception. This may 
depend on a number of matters as well as the ques- 
tion of similarity of the marks or of the get-up. 
Witnesses can be called to prove the circumstances and 
the places in which the articles are sold, the classes of 
persons who buy them, and whether they include 
persons who, are illiterate or ignorant or the reverse, 
the manner in which the public are accustomed to 
ask for the articles, and any other matters which will 
assistthe Court to decide whether deception is pro- 
bable, Evidence of actual deception may be avail- 
able and if available may be very valuable. There 
ig no such person as an expert in human nature, and 
it ig now well settled that a witness cannot be called 
to say that itis likely that purchasers of the goods 
will be deceived. This can ozly be a matter of 
opinicn formed after the dispute has arisen and too 
often without, any judicial consideration of the 
opposing contentions. On the other hand a person who 
is accustomed to buy the articles in question may 
be called to say that he would himeelf.be deceived, 
and cross-examination will often show what weight 
should be attached to such a statement: 
Held, that the appellants had acquired a proprietary 
right in respect of their elephant trade mark with 
reference to their cigarettes and Virginia Bird's Eye 
tobacco. Righi was notconfined only to the sale of 
the samekind of cigarettes and of Virginia Bird's 
Eye tobacco ; for, inthe absence of strong evidence 
to the contrary, such a mark would ordinarily extend 
to protect goods so similar in kind to the goods 
actually put upon the market by thetraderin con» 
nection withthe trade mark that it was an almost 
inevitable inference that such goods would bemanu. 
factured or marketed by the trader. In other words 
the probability of deception in the case of goods of a 
closely similar kind to those actually marketed by the 
‘appellant would be proved inthe course of establish- 
ing the trade mark. But no such inference could be 
made in the absence of evidence in the case as regards 
the respondent's goods, since the chewing tobacco 
he sold differed widely in appearance and in use from 
the goods sold by the appellant. l mae 
Held, also that much importance could not be 
attached to the fact that the appellants were unable 
to call evidence of a actual deception, due to the 
fact that the procuring of evidence of probability 
of deception is often a difficult and troublesome task, 
On the other hand the appellants had to establish 
their case, and in the complete absence of evidence on 
the point it ‘must be held that they failed todo 
so, Tuomas Bear & Sons (INDIA) Lro. v. PRAYAG 
NARAIN ' j i : . PG 658 
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Passing off action—Test of comparison, 
value of. . 
It is not an answer tothe claimofa trader who has. 
established, the right toa trade mark (e. g., a device 
or a fancy word) to say that, apart from the device or. 
the word, the labels or containers of the rival trade 
are very different from those of the trade mark. 
owner. It cannot be said that the differences in 
get-up are immaterial ; for they- must inevitably form 
an element in considering the question of probability 
of deception by the use of the mark. . 
The test of comparison of the marks side by side is 
not a sound one, since a purchaser will seldom have 
the two marks actually before him when he makes his 
purchase ; and marks with many differences may yet 
have an element of similarity which will cause 
deception, more especially ifthe goods are in practice 
asked for by a name which denotes the mark or the 
device on it. Tomas Beak & Sons (Innra) LTD. 9. 
Prayvac NANaINn PC658 
Trade-name — Temporary injunction restraining 
defendant from using disputed trade name, when 
can be granted.. 

Where the name of one particular individual or 
firm has euch universal reputation in connection 
with a particular class of goods that it becomes 
evident that if a second person enters the trade 
under a name which is the same or s> similar as 
likely to cause confusion in the mind of the in- 
tending purchasers and the harm thus caused is 
prima facie suck asno compensation would be enough 
to counterbalance it, the Court can grant tempo- 
rary injunction restraining the second psrson from 
using the disputed trade nametill the decision of 
the suit. Isaan Das v, Friem Buaron Kipokan 

Lah. 304 
Transfer of Property Act (IV of 1882), s. 3— 

‘Immovable property" includes benefits to arise 

out of land—Aasignment of rents and profits of 

land can be made only by registered instrument. . 

Immovable property is not defined in the T, P. Act, 
which merely says that it does not include standing 
timber, growing crops or grass; but it is defined in 
s. 2, sub-s. 29, General Clauses Act, and this defni- 
tion applies to transfers of property. According to 
this definition ‘immovable property’ shall include 
land, and benefits to arise out of land.. Hance the 
assignment of rents and profits of the land can only 
be made by a registered instrument. Daw Yon v, 
U Min Sin Rang. 762 
—_—_—— SS, 3, 6—Defendant borrowing money from 

plaintiff to carry on money sutt filed by him againat 

X and executing mortgage in plaintiff's favour 

assigning decree that would be passed in his suit 

—Decree passed—Suit by plaintiff for mere declara- 

tion that he was entitled to recover his dues out 

of amount payable under decree—There was held 
transfer of actionable claim and not. of mere 
right to sue—Sutt held not bad under 8. 42, Specifis 

Relief Act. ; ,; 

An assignment of future or non-existing property 
is quite valid and the transfer becomes operative. as 
goon as the property comes into existence. a 

Defendant borrowed money from the plaintiff 
aggregating to Ra 1,500, tocarryon a money suit 
instituted by him against X and he executed a 
mortgage bond in favour of the. plaintiff assigning 

‘by way. of security the decree that would bə passed 
in the money suit instituted by him. The stipulation 
was that the plaintiff would be entitled to realize 
out of the decretal amouut the sum of Rs. 1,500 
-due to him together with interest at the rate 
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mentioned in the document Subsequently a decree 
was passed in favour of defendant in the money suit 
for a certain eum. On appeal this sum was 
reduced. The plaintiff brought 8 suit for a declara- 
tion that on the strength of the mortgage bond 
he -was entitled to have his dues realized out of the 
amount payable under the decree: 

Held, that what was transferred was the claim 
toa debtand as such would come within the 
definition. of ‘actionable claim’as given in s 3, 
T. P. Act. The mere fact-that the claim was reduced 
by the Court did not make, any difference. What was 
transferred wasnota mere right to sue: 

Held, also that the plaintiff was an assignee of 
the decree for the purpose of realizing the amount 
due on the mortgage bond and was competent under 
the terms of the bond itself to institute proceedings 
for recovery of the amount. 

Held, further that all that the plaintiff -could want 
possibly wasa declaration that he was an assignee 
of the decree, andifhe gota declaration it would 
be open to him to apply for execution of the decree 
under O. XXI, r. 16, Oivil P. ©. No other 
consequential reliefs, by way of injunction or other- 
wise could or should have been prayed for by the 
plaintiff in the suit and the suit for mere declaration 
Without consequential relief was not bad, under 
8. 42, Specific Relief Act. PURNA CHANDRA BuowMIoK 
v. Barwa Kumari Devi ' Cal. 806 
—~——— $, 51—Costs—Plaintif alleging true con- 

sideration to be much less than that. found by 

lower ‘ Court — Defendant taking unreasonable 
defence—Parties ordered to bear their own coats— 

Order held good. 

Where in ‘a pré-emption suit the 
wrongly alleged that the plaintiff was not entitled 
to pre-emption at all and claimed a further sum for 
improvements to which in law they were not entitled 
and the plaintiff did not claim pre-emption on the 
consideration recited in the deed which had : been 
found to be the true consideration but alleged 
that the real consideration was less than half of 
what the Court found it to be: 

- Held, that in the circumstances when the lower 
Appellate Court ordered that parties should bear 
their own costs by which order the pre-emption 
decree of the trial Court was varied, it was im- 
possible to say that in its order as to coste Court 
did not judicially exercise the discretion vested on 
him. SHUBRATAN v. SHABBIR ALI Oudh 317 
S. §2—Subsequent mortgagee in execution 

Of his decree for sale obtained on his mortgage 
- purchasing property himself.and suing for pos- 
session transferee pendente lite—Whether entitled 
to unconditional possession—Liability to reimburse 
anerer in respect of priormortgages redeemed by 

am, 

It may be assumed ‘that a transfer in contra- 
vention ofthe provisions of s. 52, T. P. Act, is only 
voidable dnd not void, but even then there is no 
analogy between a suit for possession by a decree- 
holder against a transferee pendente lite and a suit 
by Hindu reversioner for possession of property 
alienated by a widow. Even though s. 52 does not 
operate to annul a transfer pendente iite it renders 
the transfer subservient to the rights of the parties 
to the action as © determined by the judgment or 
decree passed in the action. In other words, unlike 
a transfer by a Hindu widow there is a ‘statutory 
prohibition against transfers pendente lite so as to 
afiect the right of either party tothe action. 

Consequently wherea subsequent mortgagee who 


defendanta: ` 
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in execution ofa decree for sale obta 
basis of the subsequent mortgage ha 
the mortgaged property, brings a suit fo 
against a usufructuary mortgagee pt 
who redeemed certain prior mortgage: 
gagee decree-holder is entitled to an u 
decree for possession of the property, 5 
matter in another way, he is, in view 
visions of s. 52, T. P. Act, entitled to 

usufructuary mortgage executed pendente 
transferee cannot, therefore, rely on th 
and claim reimbursement with res 
earlier mortgages that he redeemed in 
n a usufructuary mortgagee. Har Pr: 

AM ` 
——- $, 53. Seg Civit PROORDURE 
`O. XXI, r. 63 
—— S, 53— Surrender executed by 

transfer within meaning of a. 53. 

A deed of surrender of the entire est 
cuted by a widow according to the w 
deceased husband, in favour of her di 
the deed the widow stated that she h 
her ownership over the properties and 
over to the daughter's pogsession as 
- Held, that the surrender amounted 
within the meaning of s. 53, T. P. Act. } 
CHAUGULA p, LakumMiosanp TuLsaram Ko 


———— 8. 53-A—Applicability to 
which took place before April 1, 1930, 
brought after April 1, 1930. 

- Section 53-A, T. P. Act, applies to 
which took place before April J, 1930, - 
was filed after that date. Rustomysr Doi 

MƏRIA v. Bar Mort Bs 

S$, 55 (4)— Purchaser from me 
ing to fay. mortgagee as stipulo 
pre-empied by F and transferred 
paying mortgagee —R not aware of > 
Morigager paying amount and bri: 
recover it—S. 55 (4) held did not 
Decree held could not be passed agai 
A mortgagor sold a portion of the m 

to M for certain amount 8 portion of 

be paid by M to the mortgagee. One 
the sale and got a decree on payme 
purchase money, He then transferred 

Neither M nor F nor R paid the mortga 

to the mortgagee. The mortgagor was» 

the sum and therefore sued for recover: 

He claimed a decree against R as we 

onthe property on the basis of the p 

to the mortgagees and alsoas an ‘t 

Rhad notice of the previous mortga; 

not aware that the mortgage che 

unpaid till the property was purchased 
Held, that the principle of 8. 55 (4 

did not apply to R. The mortgago: 

entitled to a decree against R anda œ 

propertyin his hands. JIWAN v. Kgs: 


—— §, 55 (4) (b)—Money left w 
payment to vendor's creditor—P, 

vendee and credttor—Vendor, if œ 

on money left with vendee, 

The statutory lien created under 
T. P. Act, must operate to the es 
there is any portion of the purchase 
unpaid in the hands of the vendee or 
with notice. If there is a novation 
undertaking between the vendee and 
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for the payment to the latter of the money retained 
in the vendee's hands, then that money may cease 
to be a part ofthe unpaid purchase price and may 
become a debt payable only to the creditor in re- 
spect of which there can obviously be no occasion 
for alien in favour ofthe vendor, But. when there 
is no privity between the vendee and the creditor 
who is to be paid off, the moneyin the hands of 
the vendee, whatever be the purpose for which it 
is retained remains in fact money at the disposi- 
tion of the vendor, who can presumably counter- 
mand the instructions given to the vendee as to the 
disposal of that fund. It is, therefore, the vendor's 
money in respect of which he is. entitled to the 
statutory lien. RAMAKRISHNA v, PAanogamaL NARA- 
SIMSA KAMATE ae Mad. 426 
ss. 58,63, 63-A, 72—Deed of mortgage 
with possession providing that mortgagees should 
effect repairs on failure of mortgagor if property 
fell intoruins and morigagees sustained losa in 
. income of rent—~Repairs not shown tobe made 
after property fell into ruins-—-No loss of income 
proved— Repairs in nature of improvements —Mort- 
gagees held not entitled tocredit for sums spent 
in repaira, 
A mortgagee is entitled to treat interest due under 
a mortgage as a charge upon the mortgaged prop- 
erty in the absence of any contract tothe contrary. 
Although a mortgage-deed provides that the prin- 
cipal mortgage money, as well as interest and com- 
pound interest thereon has to be paid, yet if the 
repairs effected came within the T. P. Act or with- 
in the document, the cost thereof -would under the 
same principle come under the expression “ princi- 
pal mortgage money ” and can be added to the 
principal mortgage money. i í 





Under a deed of mortgage with possession repairs © 


were to be done by the mortgagor and the only 
power given tothe mortgagees, inthe eventof the 
mortgagor not effecting repairs was that ia case the 
property fell into ruins or was destroyed on account 
of some unexpected calamity or want of repairs 
and ihe mortgagees sustained a loss in their income 
of rent on that account, then the mortgagees could 
effect repairs from their own pocket after giving 
the mortgagor notice and they could charge interest 
on these repairs. It was not claimed that auy 
repairs were done by the mortgagees after the 
property had fallen into ruins or had been destroy- 
ed, There was nothing to prove any loss of income 
from rent and the property was never in ruins or 
destroyed. On the contrary the work done, was 
More inthe nature of improvements calculated to 
bring in increased rent, None of them were proved 
to have been necessary within the meaning of 
s. 72 or s.. 63-A, T. P. Act: 

Held, that the mortgagees were not entitled to 
credit forthe sum spent by them in effecting the 
repairs. . SURAJ MAL v. CHANDER BHAN Lah. 705 
m $, 58 (C), Proviso—Effect of—Transaciion 

a eier mortgage or sale with condition of :re-pur- 

chase. 

A contemporaneous entry stipulating re-con- 
veyance indicates a mortgage andthe effectof the 
added Proviso tos. 58 (c), T. P, Act,is that prima faete 
thedocument is a mortgage and that the burden lies 
on the opposite party to show that it appearsrather 
to be an out-and-out sale, 

A document after declaring that the fields had 
been sold andthe title transferred contained the 
further stipulation that ifat any time within three 
years the purchase price was paid back with com- 


INDIAN OASES 


" MANGAL Sen v, KEWAL Rau 


[1940 ` 
Transfer of Property Act—contd. 


pound interest after deducting the income which the 
purchaser might derive from these fields, there 
should bea re-conveyance in favour of the vendor: 

. Held, that the document amounted to a mortgage 
and not an out-and-out sale with condition of re- 


purchase, SAvEBAv, JAGANNATH Nag. 594 
$, 59, Sze TRANSFER or PROPERTY Act, 

1+82, 5, 100 . ; 43 
——~§. 63, Sge TRaNsFER oF Property AOT, 
1882, s. 58 705 
—— 8$. 63-A. See TRANSFER OF PROPERTY Act, 
1882, s. 58 705 


— 





$,.67-A—Whether retrospective. 

The provisions of8 67-A,T. P. Act, are not re- 
trospective, SinauzsswarR Sines v. Menni Prosap: 
SINGH Pat. 339 
~ s.72. See TRANSFER or Property Act, 

1882, s. 58 - - 7065. 
——— $, 83. See TRANSFER of Property AOT, 

1882, s, 84 73. 
—— 88. 84, 83—Amendment of s. 84, if re- 

trospective — Subsequent mortgagee depositing 

amount of earlier mortgagein Court to be paid to 
rightful owner—Dispute regarding estate of earlier 
mortgagee — Proceedings under s. 83 termtnated—. 

Withdrawal andredeposit of deposit by subsequent 

mortgagee — Interest held ceased to run after 

date of first deposit. 

ån amendment will not in genersl have any retros-, 
pective effect unless it is specifically provided tbat 
the amendment isto have a retrospective effect. 
There is nothing in the amendment of s, 84, T. P. 
Act, which enacts that that amendment isin any 
way to be retrospective. - 

A mortgagor executed subsequent mortgage of the 
same property in favour of another. The subsequent 
mortgagee deposited the smount of the earlier mort- 
gage in Court to be payable to the party entitled to 
it. After this deposit there was a dispute between. 
rival claimants regarding the titleto the estate of the 
earlier mortgagee. One of the claimants made an 
application showing his willingnese to hand over 
deposit to the depositor pending the - litigation 
regarding title to the estate of the earlier mortgagee, 
When the proceedings under s. 83, T. P. Act, came to. 
an end, the depositor (subsequent mortgagee) with- 
drew the deposit but subsequently redeposited it-in 
the Court in which litigation regarding title to the 
estate of the earlier mortgagee was instituted : 

Held, that interest ceased to run from the date of 
the first deposit. Munna Latyv. Ouatan PRAKASH 

All, 73 

—_——— 8, 92, Para, 4—Subrogation—Person allow- 

ed by mortgayee to redeem mortgage in part—If 
can claim right of subrogation. 

Paragraph 4 of s, 92, T. P. Act, does not make 
any exception in favour of a person who has been 
allowed by the mortgagee to redeem the mortgage in 
part. Such a person cannot, therefore, claim the 
right of subrogation. MANGAL Sen v. KEWAL Rau 


i All, 274 
~ $, 92—858. 92, whether retrospective, 

Section 92, T. P. Act has retrospective effect 
All, 274 
- 88. 100, 59—Charge, how created, 

The words “so far as may be’ ins, 100, T, P. Act, 
have not the effect of taking s. 59 out of the purview 
of s. 100. Unless given by statute, a charge on im- 
movable property can only be created by a registered 
instrument, executed by the person creating the 
charge and attested by at least two witnesses, The 
mere fact that the parties regarded the properties 
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mentioned in the deedas being subject to a charge 
would not, by reason of the provisions of ss 59 and 
100 operate to create a charge in law. Surv Rao v. 
D. A. SHANMUGHASUNDARASWAMI Mad. 243 
$.130—Fized deposit receipt —Endorsement 
- on back—Effect. 

The ‘fixed deposit receipt is not a negotiable in- 
strument and an endorsement on the back does not 
have the same effect as an endorsement of a bill of 
exchange or promissory note. In ths matter of 
TRAVANCORE NATIONAL & QuILon BANK, Lp. Mad. 531 
Trust—Charitable trust—Language should be clear 
_ —General charitable intention shown but particular 

charitable purpose indicated failing—General 

charitable intention’ will be giveneffect to. i 

Every trust must be expressed in sufficiently clear 
language to enable the Oourt to ascertain what are 
its purpose and object. This is so under English 
Law and also under s. 6, Trusts Act, and the 
principle applies to charitable trusts. The test 
must ultimately be whether, if the Court be called 
upon to administer the trust, the Oourt would be 
able todo 60. - > 
. Where a testator shows a general charitable in- 
tention, but the particular charitable purpose in- 
dicated for some reasons fails, the Oourt will give 
effect to the general charitable intention and will get 
over the -defect in the particular intention by fram- 
ing a scheme. Supsas CHANDRA Bose v. GORDHAN- 
pas I PATEL Bom. 471 
m Trust to advance political purpose, whether 

good. > 

A trust to advance a political purpose is clearly, 
bad on, the ground thata trust for the attainment 
of political objects is invalid, not because it is 
illegal; but because the Gout has no means of 
judging whether any proposed political change willor 
will not be for the publio welfare or benefit. Sussas 
Quanpra Boek v. GorpHanpas I PATEL Bom, 471 
U. P. Agriculturists’ Rellef Act (XXVII of 1934), 

s., 2, Proviso, ss.3, 30—Jotnt Hindu family — 

Each member, if can apply for relief under s. 30 — 

Father and son executing mortgage — Father 

alone entered in revenue papers as prop rietor—~—Sutt 

on mortgage—Father tf entitled torelief under as. 

30 and 3—~Benefit, tf can be extended to son. 

Explanation 2, sub-s. 2,8. 2 of tha U. P. Agri. 
Relief Act, makes it clear that each member of a 
joint Hinda family cannot claim the benefits conferred 
bys. 5 of the Act, or by s. 30 which is one of the 
sectionsin Chap. IV. For the purposes of applica- 
tions under s. 30 the person, recorded as owner or the 
person paying revenue, etc. is the only person who can 
apply. Normally such a person in- a joint Hindu 
family would be the karta. 

Father and son who were members of a joint Hindu 
family executed a mortgage. The family possessed 





ancestral property, the revenue of which did not. 


exceed Rs. 1,000. Inthe revenue papers the father 
alone was recorded as proprietor. It was contended 
by both the father and the son, in a suit against them 
on the mortgage that they wereentitled to instalments 
and reduction of interest : . 


Held, thatthe Proviso applied only to those cages 
where an agriculturist joins a non-agriculturist in 
any transaction ofloan. The son could not be regard- 
ed as non-agriculturist so as to. invite the application 
ofthe proviso... Consequently the father in joining 


the son in executing the mortgage could not be said- 


to have forfeited his right to claim relief under ss. 3 


and 30. 
. Beld, salso that the benefits under as, 3 and 30 
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could also be extended to the son. BANnaaLr MAL v. 
BANSIDHAR i All. 249 
———~-~ 8.3. Sze U. P..Adgroutturists RELEF Act, 

1931, s. 2, Proviso 249 
—-——— 8. 4—5, 4, meaning of, explained. 

The provision in s. 4 is thatthe rate granted for 
future interest should not exceed the rate provided 
under that section. It is not stated in the section 
that the rate should attain to the rate at whioh 
the Govt. of India will lend money to the Local Govt. 
The Court has a discretion in this matter Muka? 
Lau v, Raguogas Sinag f All. 345 

- 8. 5 (2)—Scope—Court refusing to grant 
instalments on finding that applicant is not 

agriculturist—S. 5 (2) applies to such case— 

Appeal: under a. 5 (2) fatling—No revision lies. 

The words “ refuses to grant instalments" in s. 5, 
U. P. Agri. Relief Act are unqualified. They cover 
eases of refusal on the ground that the applicant is 
not an agriculturist or does not fulfil the require- 
ments laid down ‘by s. 8 of the Act, The issue whe- 
ther the applicant is an agriculturist is not an in- 
cidental issue or an issue the decision of ' which 
alone would determine the jurisdiction of the Court 
to grant instalments. The Court passing the decree 
alone has jurisdiction toconvert it into a decree 
for instalments and where inthe exercise of that 
jurisdiction it has refused to grant instalments on’ 
the finding that the applicants are not agriculturists, 
g. 5 (2) has application to such a case and when 
an. appeal: has been preferred under s, 5 (2) the 
decision of the Appellate Oourt confirming that of 
the trial Court is final ‘and no revision lies, 
SHANTI SAROOP p. MOHAMMAD ABDUL Huq Oudh 885 
——— $, 12—Tenant mortgaging his’ holding 

—S. 12, if applies—-Proper remedy of tenant. 

Settion 12, U, F. Agri. Relief Act, is meant to 
apply only to, valid mortgages and not to those 
which are abinttiovoid. Inthe case of mortgages 
which are void by reason of being against any 
enactment, the mortgages is not entitled to get 
back his money except when any portion of the 
consideration forms an independent transaction.’ 
The mortgage of an agricultural holding in contra- 
vention of the provisions of the Rent Lawis void 
ab initio. Hence,a statutory tenant who has made 
a mortgage of his holding cannot avail himself of 
the provisions of 8.12 of the Agri. Relief Act but 
his remedy lies in a suit for ejectment in the 
Revenue Court. Sant Ram v. Purr: Lan Oudh 434 
———— § 30. Sze U, P. AGRIOULTURISTS Reiger 

Aor, 1934, s. 2 Proviso 249 
——— $, 30 —Alteration of number of instalments, 

The matter ofinstalments is one of discretion and 
when the Court below has exercised its discretion, 
the High Gourt should not alter the number of in- 








statlmens if sufficient reason has not been shown, 
Moxar LAL v. RAGHUBRAJ Sines All. 345 
— $, 30—Future interest, whether can be 


granted on consolidated . amount 

interest. : 

The language of s. 30 is that interest is to be paid 
on the loan and that this interest is not to be higher’ 
than the rate in &ch. II. The whole principle of tha 
Act is that transactions should be re-opened between’ 
debtor and creditor evenin the case of s. 30 {2) 
where thetransactions have terminated in a decree. 
It would be quite anomalous to hold that the Court 
in passing its own decree under the Agri. Relief Act 
should consolidate the interest and the principal and 
grant future interest on the whole amount. Muxar 
LAL y. Ragauras SINGE - - All, 345 


of principal and 
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— ss 30, 4, 3—Compound interest, if can be 
changed into simple. 
. There ia no provision in 6, 30, U. P.--Agri. Relief 
Act’ which entitles a Court to change compound inter- 
est intosimple interest. On the-contrary: the table-in 
Sch.’ III shows for loans different ‘rates according: as 
the interest iscompound or simple. MUKAT. DAL v. 
Ra@curay Since ` All. 345 
a 88> BO (2)—Erpression “if decree has 
already been passed” refers only to decrees passed 
- befere Acte . .. l 
. The words “ ifa decree has already been passed” 
in cl. (2) of-s: 30 ofthe U. P. Agri. Pelief Act 
refer only to decrees passed before'that Act came into 
force; Kazım Husarn-'v. Mangara Davi Oudh'856°F B 
U. P. Court of Wards Act (IV of 1912), s. 8° (d), 

Proviso ({a)—" Gross annual profits "— Land 

revenue if should be deducted—View of Local 

Government, if; can’ be questioned. 

In- considering the way in which land‘revenue is 
regarded in Jndia:no comparison with tenures in 
England-is of much: Cif any) assistance: Its uni- 
versality, its quantum; and the tendency of’ the 
Indian. outlook: to regard the Govt: as a. sharer in 
allthe produce-of the land are matters of importance, 

-In calculating the gross annual- profits of the 
property under s. .8 (d) Proviso (a), U. P. 
Court: of Wards Act, 1912, land -revenue must be 
deducted: but no allowance for any expenses of estate 
management: must be .made. 

However carefully the-liberty of the subject has 
to be-guarded, not-only.ia there-sound sense in 
making the:decision of the Local Govt. final but:it 
has. algo. to be. remembered :that ‘a right construction 
ofthe Court of: Wards Act can only-be attained 
if its- whole ecope and object. together with- an 
analysis; of: its wording and: 'the circumstances in 
which it is enacted are taken.into - consideration: 
From snexamination of the Act the- conclusion: is 
inevitable that: owing to the provisions of ss. 11 and 
13 -of. thè- Act-no-.resort’ tothe Court is left under 
s8; 8'to challenge the view of the. Local Govt. as to 
the meaning of “gross annual profits.” Buagwan 
Baxsa SINGS v., SEORETARY or STATE P C646 
U: P. District Boards Act«(X of 1922`, - ss. 114 

(a, 128; 131—-Suit for recovery: of tax on cir- 

cumstances-and property—Judge considering .tax 

unjust in casè of- Government servants — Euit, if 
can be dismissed-~Such tax, if: amounts to second 
assessment -on persons paying. income-tax—Fact 
- that Forest; Research Institutes administered by 

Government of India, whether excludes ‘land 
_eorered-by Institute from territories administered 

by; Local Government. 

The mere fact that-in the opinion of the Judge 
the tax is. unjust-and would operate harshly, so 
far; at any rate, as Govt. servants residing only 
for certain periods within: the jurisdiction of. the. 
District Board in question are concerned does—not- 
justify the dismissal of the suit for the recovery of 
a certain sum alleged to be due from the defendant 
as “tax on circumstances and property” for a certain 
number..of years. The provisions laid down in 
es. 128 and 131 of the U. P. District Boards Act: 
make it perfectly clear that the Judge isnot right 
in -adverting to these considerations.and in basing 
‘his-judgment upon them ~. a e 
, The taxon “circumstances and property” which 
the District Board imposes ~is not income-tax. The 
residence within the rural area is by itself sufficient 
to:bring a person within'the purview of this tax, The 


imposition of such tax upon &, person’ who pays! . 


~ 
> 
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income:tax, does not therefore amount to second 
assessment. ` 

`- The mere fact that the. Forest Reséarch'’ Institute 
ia a department administered: by: the-- Govt. of 
India. does not exclude the land covered by the 
Forest Research Institute from the’ territories: for 
the time- being. administeréd’ by the Local Govt. 
of the United Provinces, Drsrricr-Boarp, DENRA- Don 
v. H? Trotter All, 270 
U.P. Encumbered Estates Act (XXV of 1934); 

s.9 (5)as amended: by Act’ XI of 1939 

Creditor wanting to recover proportion of debt- due 

tohim-by joint debtor who had not applied 

under the Act— Procedure. as : 

Under the, amended U. P, Encum; Estates- Act, 
the-cředitor: wanting to recover the proportion. of 
the debt due to him-by-the debtor who had- not 
applied under the provisions of the Encum. Estates 
Act, must wait until the amount: due by: the joint 
debtor. who had not made an application. under the 
Encum. Estates Act has been determined- by- the 
Special Judge; Thereafter he may apply to- the 
Civil Court for a decree for that amount against 
the debtor, He cannot institute a separate- suit: for 
that: Ramprov. SRI Saprran Panne All, 547: FB 
——— 8:9 (5}—Liability of debtors joint- and 

several—S, 95), if applies: ho 

Section 9 (5), U. P.-Encambered ' Estates- Act; appliég 
to joint and several debt- © =: >- Sn 

The: more general sense should be given- to’ the 
term “joint: debt” and-whatever injury may thereby 
be done to the rights of creditors under: the general 
jaw-the intention of this Act is to-limit the- rights of 
creditors even in- the: ease of debtors who are not 
entitled'to-the protection of: the-Act:by giving to the 
Special Judge deciding’ claims undér‘that: Act an 
éxclusive jurisdiction to apportion. the liability 
wider joint-debts as between those debtors: who have 
applied under the. Act and those‘ who -have-not; What- 
ever may-be the position in regard-to- the. “institu. 
tion” of suits against non-applicant-joint debtors-in 
the ordinary Civil Courts, those suits cannot go for- 
ward unless and until the-Special Judge has exercised 
his special-jurisdiction to distributé- the. amount of 
the debts: Sub-section-(5) (b) of s. 9 has been a part 
of the Act from the- very beginning and :the wording 
of that sub-section makes it clear that-in the- ordinary 
Civil Courts a creditor-oan only recover from anon- 
applicant joint debtor-auch amount as may be deter- 
mined by the Special Judge to be due by him. - M; 
Moun IHTISRAM ALI v. L. LAOuS MAN Prasad Oudh 835: 
U. P. Land Revenue Act (ill'of 1901), s.44— 

Entries in khewat— Whether conclusive, 

Though the entries in the khewat should be pre- 
sumed to be correct, such entries cannot be. con-- 
clusive evidence under-the provisions of s:44 of- the 
U., P. Land Revenue Act. Kama}, PRasap v. OHUATAR- 
PAL - ©- Oudhd55 - 
-——— $, 111—First: suit-filed within three montha 

of Revenue Court's order but withdrawn with 

- Courts permisston—Second: suit beyond three 
months of the order—If barred by time: 

Where a previous suit under s. 111, U. P. Land 
Revenue: Act filed within three months of the order 
of the Revenue Ccurt is. withdrawn with the per- 
mission of the Oourt, a second  suit,Jfeven if filed: 
beyond three months from the. order of tbe Revenue. 
Oourt is not time-barred. § Sumgr Osanp Pje MUKH- 
TARI ' AU, 285.$ B> 
— 8: 233: (M)—Sale of- minor's. property—. 

Minor not applying under s. 173-—Sale in contra». 
; vention. ofes. 163: qnd.164—Suit for declaration 
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that sale was void, if maintainable. ' 

The general presumption is against an intention 
to disturb the established state of the law, or to 
interfere withthe vested rights of subjects, and 
there isa strong leaning against so construing 
a statute as thereby to oust or-restrict the juris- 
diction of ‘the Oivil Courts. In the provision that 
‘no person shall institute a suit’ in s. 233 (m), 
U. P, Land Revenue Act the Legislature had in 
contemplation the class of persons to whom the 
Act in its general bearing is applicable; that is, 
to share-holders liable to pay Govt. Revenue and 
not: to strangers outside this body. It was not 
intended to protect the Govt. against claims in 
respect of illegal acte done to the detriment of 
persons who are under no -liability to pay Govt. 
Revenue. It was merely intended'to protect the 
Govt. against claims of members of the revenue 
paying class. 

A-Qourt hasno jurisdiction to sell the property 
of pereons who were not parties to the proceed- 


ings or prop2rly represented on the record and ` 


as against such persons, the decrees or sales 
under them are void without any proceedings to 
set them aside. It would be a travesty of justice 
to hold that a minor whose property is being 
wrougly sold by the revenue authorities has no 
remedy left to him if-he does not apply to the 
Oommissioner under s. 173 -cf.the Land Revenue 
Act, specially when the sale was conducted with 
material irregularity and in complete disregard 
of the provisions of as. 763 and 164 of the Land 
Revenue Act. A suit therefore, for declaration 
that the property. sold belongs to him and that 
the sale is consequently void and ineffective is 
not barred by the provisionsof s. 233 (m) Sat 
NARAIN y. Co-Operative Soorety Oudh 732 
U.P. Municipalities Act (il of 1916), $s. 128 (1) 
(Xill), 296— Rules under 83. 296, for Dehra Dun 
Municipality, r. 1 (a)—Goods received by consignee 
and brought into Municipal limits—Whether im- 
ported, 
The word: 'import’-literally means ‘carried: into’ or 
brought into.’ When’ goods are received. by a con- 
signees and are brought by him into the municipal 
limits, he imports them within tLe meaning of the 
U. P. Municipalities Act and of the Rules framed 
under the Act. The. words “imported or brought 
into “cannot be so interpreted asto mean that only 
those goods can be said to have beenimported or 
brought into the municipal limits of a town which 
are either kept, consumed or sold by the consignee 
of the goods within those municipal limits, 
Harpwarl Mai.Hargnata Das Firm v. MUNICIPAL 
Boarp, DEgRA DUN Ail: 468 
U. P. Prevention of, Adulteration Act (VI of 
| 1912), S. 18—Ezpression “in which ghee is manu- 
- factured” applies to manufactory, shop or place. 
The words ‘in which ghee is manufactured” in 
s. 18 apply to the three previous things mentioned 
that is “manufactory, shop or place.” If’this were 
not so, then.it would be an offence to keep any 
substance to be used: for the-adulteration of-such 
ghee inany kindof a factory -or any kind ofa 
shop. That cannot. be what was intended by the 
‘Legislature, but the | egislature-did intend that ‘the 
manufactory or the shop were those in which ghee was 
manufactured. OsHanca MAL v. Empesor All. 855 
——-—~ S$, 18— Point that ghee is not manufactured 
at shop’ cannot betaken Jor first time in revision. 
In.the case ofa -prosecution under s, 18, itis 
for-the accused to take the plea that’ his -ahop, 
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is not such’a manufactory, shop, or place in which 

ghee is manufactured, under s. 242, Criminal P. O., 

in the trial Court. If he fails to do this, he can- 

not raise it forthe first time in revision. Onsanca 

MAL v. EMPEROR ` All. 855 

———~— $, 18—Prosecution under—Previous con- 
viction, if can be shown. 

In the case ofa prosecution under s. 318, U., P. 
Prev of Adulteration Act previous conviction for 
selling adulterated ghee would be relevant to show 
intention. Osnanca MAL y. EMPEROR All. 855 
Vendor and purchaser — Breach of contract— 

Held vendors ani not vendee liable for breach. 

Vendors made an offer to the vendee to execute a 
deed of transfer of their mortgagee rights. The offer, 
however, wae not bona fide. One of the vendors who 
by separate agreement had covenanted to transfer hie 
share in the mortgagee rights to the vendee, if called 
upon, did not ‘carry out his part of the agreement: 

Held, thatthe vendee and not the vendors committed 


the-breach of the contract. Jaago’ Bar y, HARIÐAR 
Prasap SINGH All, 501 
Vendor and vendee —Specijic performance — 


Alternative claim for refund—Claim by vendee for 

specific performance or tn alternative for refund 

of purchase money—Withdrawal of former claim 

— Vendee, if can claim refund, 

Where upon a breach of contract by the vendors 
the vendee claims a decree for specific performance 
or inthe alternative a refund with interest of the 
amount of the purchase price paid by him but with- 
draws during the pendency of the suit his claim for 
specific performance and the vendors do not suffer 
from the suit, the vendee ig not debarred from claim- 
restitutio in 


‘integrum and ia not strictly, one of damages. JAGGO 
Bat v. Hartpak ERAsSAD SINGH All. 501 
Waqf. Seer MUHAMMADAN Law 227 


Whipping Act {IV of 1909), s. 3—Offence under 
s, 380, Penal. Code (Act XLV of 1860)~Sentence 
of whipping, tf can be substituted for order of 
detention in Borstal School passed by trial Court. 
In a case of an-offence under s, 380, I. P. O, a 

Magistrate has: two alternatives befora him He 

may send an-offender to prisonor in lieu thereof, 

he may either cause him to be whipped or send him 
to Borstal; butthe power to order a person to be 
whipped is only in lieu. of another punishment 
under the Code aud once an order of detention in 

Borstal has been passed there is no-power to alter 

this order to a sentence of whipping. Where a 

Magistrate has ordered detention in Borstal School 

of an offender, the Sessions Judge has no power to 

substitute for it a sentence of whipping as that 


would be enhancing the sentence, Tue Kine v. 
‘Kyaw AYE Rang. 405 
WHI Bes Hinpu Law 108 


m Gonstruction. Sze Hinvv Law—Apoprion 
745 
Construction Absolute estate — Widow held 
made absolute owner of property. 

A. testator by his will made his wife the “ax- 
clusive owner” of a certain property. She wag to 
have: “all kinds of powers to deal with the property 
aforesaid. She shall be considered full owner.” But 
towards theendof the will there was a provision 
that “afterthe death of my..wife, whatever property 


‘remains- shail be owned. by the sons of my brother 
..who shall have no connection or concern therewith, 


Besides, my wife, shall nob be entitled tc sell ime 
movable property. The sons of my brother shall also 


-have no such right” ;- 


© 


‘the will was altogether so vague that it 
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Held, that the prohibition against selling must be 
disregarded as repugnant to the absolute gift to the 
wife and that sbe was made the absolute owner of the 
property. Jacat Sinan v. Sancat Sinar P G 440 
__- Construction —Bequest to further principlea 

of particular parties, whether charitable—Clause 

‘in will handing over residue tocertain person to 
be spent by him for political uplift of India— 

Clause held constituted trust which being not 

for charitable purpose and being also vague was 

invalid. arity À 2 

Gifts or bequests for furthering the principles of 
particular political partiesare not charitable be- 
quests. : eas ok E 
” After paying certain legacies, the testator by his 
will directed the residue of the assets to be handed 
over to certain person tobe spent by him or by his 
nomines for the political uplift of India and pre- 
ferably for publicity work on behalf of India’s cause 
in other’ countries: ` 

Held,, (1) that the. words constituted a trast, and 
thet there was no beneficial gift to the, donee; 

(2) that the trust was not for general or specific 
charitable purpose ; 

(3) that the trust being-vague could not be en- 
forced. Hence it was invalid. There was con- 
sequently an intestacy in respect of property covered 
by the-clause.’ SUBHAS OHANDRA BOSE Y. GORDNANDAS 
I PATEL i Bom. 471 
m Gonstruction—“Good work” whether ‘vague 
_ —Held there was no permanent dedication 
. absolutely in favour of idol. j 

The whole of the will must be considered tege- 
ther to arrive at the meaning of it. 

The term “good works” is certainly exceeding- 
ly:, vague and is void for uncertainty, Nek kam or 
gooi worksis vague and does not necessarily. mean an 
expanditure on a charitable object.. k c 

If the real ‘intention of the testator was to benefit 
the idol and there was clear dedication than the idol 
would become the owner of the property. If, on the 
other hand, the dominating intention was to benefit 
individuals and nota deitythen the whole trans- 
action would be a mere colourable imitation of a 
dedication or at most there might bea charge in 
favour of the perticular idol, vs 

Held, after construing the terms of the will tha 
was not 
possible to say for certain that the testator intended 
a permanent dedication to the idol absolutely. No 
valid trust was created by the will and that at most 
there wis a. charge ortrustin favour of the idol 
for bhag which need be no more than the ordinary 
daily food of thefamily. Gaurgt Saankar v. Moran 
LAL: |... Oudh 597 
Construction ~Principlesa—Hnglish prece- 





dente. - ' 

To construe one will by reference to expressions 
of more or less doubtful import to be found ‘in 
other wills is for the most part an unprolitable 
exercises. To search and sift the heaps of cases on 
wills which cumber the English Law Reports, in 
order to understand and interpret wills of people 
speaking a different tongue, ` trained in different 
habits of thought and brought up under different 
conditions .of life, seems almost absurd. Sussas 
Oxanpra Besk p. GORDHANDAS I PATEL Bom. 471 
~ Construction—Principles—Value of deci- 

ations. 


In interpreting a will thé Court should place itself 


in the armchair of. the testator and construe 


the will so as to give effect :to the inténtion of the 
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testator by suitably- construing passages-in the will 
which-are not obviously plain, so as to give them 
the meaning which the testator would have given 
them. Intestacy should be avoided whenever pos- 
sible. Butthere are cases when a Court with the 
best of intentions cannot understand what was the 
intention: of the testator, and further, ` when the 
testator has used plain language, it cannot give a 
meaning. contrary tothis plain Janguage even if to 
give such contrary meaning might give effect to 
what, from other parts of the will, might, be. believed 
tobe more probably the intention of the testator. 

No two wills are the same and so decisions are 
only a guide tothe application of the principle. 
GAURI SHANKAR v, Monan Lat : . Oudh 597 

Construction—~Sons interest held contingent 
and could not be attached. -~ 

A will stated “I give and devise my real and 
personal property .....to my beloved wife ......for 
life ..... and after herdeath to, vest in my.-sons or 
their heirs who may then be inexistence. It is my 
wish that my-sons hereinbefore mentioned will not 
be entitled to my estate during the lifetime of my 
said wife”: r 

Held, that the intention of the testator was that 
the estate was only to vest (i. e., to vest in interest) 
after the death of the wife. Hence the interest of 
the sons was contingent and. was not attachable, 
GANESH PRASAD AGARWALLA v. MoNonar Lat MULLICK 
; , Cal. 801 

Will traced to possession of deceased and lasi 
seen there not forthcoming after hia death — Pre- 
sumption arising therefrem. i ao 

Ifa will traced to the possession of the deceased 
and last seen there is not forthcoming on his death, 
it is prestimed to have been destroyed by himself ; 
and that presumption must have effect unless there is 
eufficient evidence to rebut it. The presumption will 
be more or léss strong aceording to the character of 
the custody which the testator had over the will. 
BANTU v.MAIKU  . ; i All.747 
Workmen's Compensation Act (HI of, 1923), 

S. 3(1)—“Out of employment" — Onus is on ap- 

plicant—Accident held did not arise out of 

employment and no compensation could be awarded 
to dependent. ` 

In claiming compensation under Workmen's Oom- 
pensation Act, the onus lies on the applicant to prove 
thatthe accident arose out of the employment, ind-if 
the evidence is not sufficient to establish this, the 
claim fails. . , . 

An accident srises “out of” the employment where 
it results from a risk incidental to the employment, 
as distinguished .from risk common to all mankind, 
although the risk incidental to the employment:ma 
include a risk common to all mankind. ` ai 

The deceased workman used to be employed, at 
various times in the work of jungle cutting and 
similar operations at the mine, -On the-day of his 
death, the deceased was employed inthe work of 
clearing jungle along a boundary of the mine for the 
purpose, of survey. While the workmen were going 
back to their camp in the sams mining area, a dead 
tree onthe way fell on the deceased and killed him. 
The tree was atsome distance from the place where 
the deceased actually had to work.. The accident was 
of the kind which anyone who happened to pass by 
the tree at the time would havé met with: a. 

Held, that the accident-did not arise “out of" th 
employment of the workman and hence no compensa- 
tion to dependent could be awarded. U Yan SHIN v. 
MaHSaw . . -a + -.1 4 Rang, 767 
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ACT No. 1 of 19840 


THE REGISTRATION (EMERGENGY-POWERS) 
ACT, 1940. 


; Received tha assent of ‘the Governor-General on 


the 23rd February, 1940, and-és published::in the 
ae of India, Part IV, dated 2nd. March, 


An Act to provide for the registration. 
of certain European British subjects. 


Whereas it is expedient to provide for 
the registration of certain European 
British subjects; 


It is hereby enacted as follows :~ 


1. Short title, extent, commencement and 
duration, 


- (1) This Act'may be called thé Registra- 
= tion (Emergency Powers) Act, 1940. . 
` (2) It extends to the whole of British 
India, and applies also to European British 
subjects in any part of India. es 


: (3) It shall come into force on ¿gych 
date::as the-Oentral Government may, by 
notification in the official Gazette, appoint. 

(4)° It shall‘be in force during the 
‘continuance of the present war and for a 
period: of six months thereafter, 


2: Definitions. 


“In this Act, unless there is anything 
. repugnant in the subject or context,— 


_(a) “European British subject” means 
any subject of His Majesty of 
- European descent in-the: male line, 
born, naturalised: or domiciled in 
l the . British Islands or in any 
Dominion as‘defined.in the Statute 
of Westminster, 1931, or in any 
Colony except Oeylon; .. . 


(b) “prescribed” means -prescribed. by 
rules:made under this. Act,.. 
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nota European British 
- the provisions of sub-section (J) are applicae 


IMPERIAL ACTS, 1940. 


3. Obligation to register. 

(1) Every male European British sube 
ject for the time being in India (not 
being — 

(a) a member of his Majesty's naval, 

military or air forces, or 

(b) a person who is enrolled under the 

Auxiliary Force Act, 1920, or is 
in holy orders, or is a regular 
minister of any religious deno 
mination), i 


who for the time being has attained tke 
age of sixteen years but has not attained 
the age of fifty years, shall, within the 
prescribed period. correctly fill up, or 
cause so to be filled up, to the best of 
his knowledge and belief, sign and lodge 
with the appropriate registration authority 
specified in the First Schedule, or such 
other registration authority as may be 
prescribed, the form set out in the Second 
Schedule, and if any such European British 
subject claims not to be ordinarily resident 
in India, he shail lodge with the said form 
a statement of such claim. 

(2) If any registration ‘authority has 
reason to believe that any person is a 
European British subject to whom the 
provisions of sub-section (1) are applicable, 
he may, by order in writing, require such 
person to furnish such particulars as may 
be specified in the crder within such time 
as. may- be so specified, and such person, 
whether or not he is a European British 
fubject to whom the provisions of the 
said sub-section are applicable shall within 
the specified time furnish correctly to the 
best of his knowledge and belief the 
said particulars to the said registration 
authority in such form or manner as such 
order may require, and shall sign the same; 
and if any such person claims that he is 
r Bubject to whom 


able, he shall furnish a statement of such 


_ Claim with the particulars, as aforesaid, 


Å- 
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' (8) If any person refuses, or, without 
lawful excuse (the burden of proving 
which shall lie upon such person), neglects 
fully to comply with the requirements of 
sub-section (Z: or of any order made 
under sub-section (2), he shall be punishe 
able with fine which may extend to five 
hundred rupees. 

. (4) Every registration authority under 
this Act shall be deemed to bea public 
servant within the meaning of the Indian 
Penal Code. E l 


4. Determination of disputes as to 
applicability of this Act, 
. If any question arises with reference 
to this Act or any rule made thereunder 
whether a person is a European British 
subject to whom the provisions of sub- 
section (1; of section 3 are applicable, a 
person appointed in writing in this behalf 
by the prescribed authority may apply to 
the District Magistrate or to any officer 
specially empowered in this behalf by the 
Central Government in the area in which 
the person to whom the dispute relates 
is for the time being present, and such 
Magistrate or other officer, after hearing 
Such person or giving him a reasonable 
opportunity for being heard, shall sum- 
marily determine the. question, and the 
decision of such Magistrate or otber officer 
shall be final. 


5. Power of Central Government to make 
rules, 

(1) The Central Government may, by 
notification in the official. Gazette, make 
Ai for carrying out the purposes of this 

ct. . 

(2) In particular and without prejudice 
to the generality of the foregoing power, 
such rules may— : | 
:` (a) prescribe registration authorities, 
: in addition to those specified in 

- ‘the First Schedule; | 

- ‘(b) prescribe the time within which the 
. form set out in the Second Schedule 

_Bhall be lodged with the registra- 

l - tion authority ; 

(e) prescribe authorities who may make 
the appointment referred to in sec- 
tlon 4 ; 

“(d) provide for the issue of certificates 

_ of registration ; 
- (e) provide for the preparation, com- 
~~" -pilation ‘and correction of a register, 
and require the attendance of 

.. persons for any of such purposes ; 

. (f) require the notification of changes 
of address of registered persons. 
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(8) Rules made under this section may 
provide that-any contravention thereof or 
of any order or notice issued thereunder. 
shall be punishable with fine which may 
extend to five hundred rupees. | 

6. Act not to apply to certain persons. 

Nothing in this Act shall apply to any 
person confined for the time being in & 
prison or lunatic asylum. | 

7. Repeal of Ordinance II of 1939. 

The Registration Ordinance, 1939, is 
hereby repealed; but any rules made, 
anything done and any action taken under 


- the said Ordinance -shall be deemed to 


have been made, done or taken under the 
corresponding provisions of this Act, and 
any offence committed.against or any pro 
ceedings commenced under. the . said 
Ordinance, may be punished, or may be 
continued and completed as if such offence 
were committed against or such proceedings 
were Commenced under this Act. 





THE FIRST SOHEDULE 
(See section 3) 
Registration Authorities 


In the case of any servant The Head of the Office or 
of the Crown. Department in which 
ae l he serves. i 


In the case of any person The chief executive officer 
in the employ of any ‘of such authority. © . 
public or local autho- a ae 
rity. i 


The Head of the Railway. 
Administration. -.- , 


14 


In the'egso of any. person 
in -the employ. of any 
railway. =. - > og 

The District Magistrate 
of the district in which 
the person is' for the 
time being resident, or in 
the case of a person resi- 
dent in a Presidency 
town, the Commissioner 
of Police, -> i 


In any other case. 


THE SECOND SCHEDULE 
| (See section 3) — 


Form of Particulars 


l. Name in full, 
2. Address, — 
. 3 Date of ‘birth. ieee ; 
4, Whether single, married ot widower... ~., 
5. Number of dependents, specifying their ré- 
lationship, if any, to him oe 


m ` 
. 


1240; 

6. Profession or occupation, 

7.: Name: and nature of business, or name, address 
and nature of employer's business, or if 


employed in or under any Department of 
Government, the name of the Depart- 


- 


l . ment, 

8. Whether he:has served,:or undergone train- 
ing of -sany description, in any naval, 
military or airforce. If so, give particulars 
of such service or training including date 
and duration thereof, 

' 9. Whether he possesses, or has possessed, 8 
flying licence, 





ACT No, Il of 1940. | 
THE FOREIGNERS ACT, 1940. 


Received the assent of the Governor-General on 
the 23rd February, 1940, and is published tn the 
oo of India, Part IV, dated 2nd - March, 


. An Act. to provide for the imposition of 
restrictions on foreigners. 

Whereas it is expedient to provide for 
the imposition of restrictions on the entry 
of foreigners into British India, their 
presence therein and their departure there- 
from ; i 

It is hereby enacted as follows :— 


1. Short title, extent dnd duration. 


(1)-This Act may be called. the Foreigners 
Act, 1940. 

(2) It extends to the whole. of British- 
India. a 

(8) It shall be in force during the cone 
tinuance of the present war and for a 
period of six months thereafter. 


2. Definitions. 
In this Act,— 


<3 (a) “foreigner” has tbe meaning assign- 
“7, ed to it in the Foreigners Act, 


1864, except that it does not 
include— 
(ìi) any ruler or subject of any Indian 
- State ; or 


(ii) any native of the tribal areas; 
_ (b) “prescribed” means prescribed by 
orders made under this Act ; 

(c) “specified” means specified by direc- 

ticn of a prescribed authority. 

3. Power to make orders 

(1) Tre Central Government may, by order 
make provision, either generally with res 
pect to all foreigners or with respect to 
any particular foreigner or any prescribed 
class or descripticn of foreigner, for pro 
hibiting, regulating or restricting the entry 
. of {Cieigieis into British India or their 
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departure therefrom or thelr presence or 
continued présence therein. 

' (2) In particular, and without prejudice 
to the generality of the foregoing power, 
orders made under this section may provide 
that the foreigner— 

(a) shall not enter British India, or 
shall enter British India only at 
such times and by such route and 
at such port or place and subject 
to the observance of such cone 
ditions on arrival as may be 
prescribed ; 

(b) shall not depart from British India, 
or shall depart only at such times 
and by such route and from such 
port ¢r place and subject to the 
obgervance of such conditions on 
departure as may be prescribed ; 

(e) shall not remain in British India, 
or in any prescribed area theree 


. in; 
. (d) shall remove himself to, and remain 


in; such area in British India as 
may be prescribed ; 
(e) shall comply with such conditions 
' às may be prescribed or specif- 
ed— 
' (i) requiring him to reside in a partie 
cular place ; ` l 
(ii) imposing any restrictions on bis 
movements ; : 
requiring him to furnish such 
proof of his identity and to ree 
port such particulars to such 
authority in such manner and at 
such time and place as may be 
prescribed or specified ; 
requiring him to allow his 
-photograph and finger impres- 
gions to be taken and to furnish 
specimens of his handwriting 
and signature tosuch authority 
and at such time and place as 
may be prescribed or specified ; 
(v) prohibiting him from association 
with persons of a prescribed or 
specified description; _ 
(vi) prohibiting him from engaging 
in activities of a prescribed or 
specified description ; l 
` (vii) prohibiting him from using or 
possessing prescribed or specified 
articles ; or S 
(viii) otherwise regulating his conduct 
in any such particular as may 
be prescribed or specified ; 


‘(a22) 


(iv) 


Í (J) shall enter into a bend with or 


without sureties for the due observ- 
' _ nce of, or as, an alternative to 


— the ` enforcement of, any or. all 
_ +. prescribed or specified restrictions 
i. _ ~ ‘or conditions ; or Co 
7 (g) shall be arrested and detained or 
=O confined; l 


>, and: may make provision for such ine 
icidental ‘and supple’ mentary matters as 
imay, in the opinion of the Central Govern- 
ment, be expedient or necessary for giving 
effect to this Act, 


4. Internees, 
.. (I) Any foreigner (hereinafter referred 
‘io as an internee) in respect of whom 
there is in force any order made under 
clause (g) of sub-section (2) of section 3, 
directing that he be detained or confined, 
shall be detained or confined in such 
place and manner and subject to such 
conditions as to maintenance, discipline 
and the punishment of offences and 
breaches of discipline as the Central 
‘Government may from time ‘to ‘time 
determine, a 
- (2) No person shall— 
: -{a) knowingly assist an internee to 
eecape from custcdy or knowingly 
- harbour an escaped internee; 
or 
(b) give an escaped internee any ascis 
tance with intent thereby to prevent, 
hinder or interfere with. the 
apprehersion of the internee. 

(8) The Central Gcvernment may, by 
order, provide for regulating access to, 
and the conduct of persons in, places in 
British India where internees are detained 
and for prohibiting or regulating the 
despatch or conveyance from outeide such 
‘places to or for internees therein of such 
„articles as may be prescribed. 

(4) No proceedings shall be taken by 
. Virtue of sub-section (2) or sub-section (8) 

against: any person in respect of any act 
‘done by him when he is himself an 
internee, ) 


5. Change of name.. 

(1) No foreigner who was in British 
India on the date on which this Act came 
„into force shall, while in British India 
after that date, assume or use or purport 
- to assume or use for any purpose any 
name: other than that by which he was 
‘ordinérily known immediately before the 
Baid date. A 

(2) Where, after the date on which this 
_ Act came into ferce, any foreigner carries 
on 
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on ‚òr purports to carry on (whéther alone - 
or in association with any other person) `- 


1871 0 
any. drade or -business -under ‘any name 
‘or style other than that under which that 
trade -or business was being .carried on 
‘immediately before thé said ‘date, he shall, 
„forthe purposes of .sub-section (1), ‘be 
deemed :to be. using a name other than. 
‘that by which he ‘was-ordinarily’ known 
‘immediately before the said date. 

- (8)..In relation to ‘any foreigner ; who, 
not having been in British India’ on. the 
date on which this Act came into force, 
thereafter enters British India, subesec- 
tions (Z) and (2) shall have effect as if 
for any reference in those sub-sections-to 
the: date on ‘which this Act came into. 
force there were.substituted a -reference to 
the date on which he first enters British 
India thereafter. ` vee a 
` ‘(4) For the purposes of this ‘séction= ` l 
(a) the expression “name” includes a 

— surname, and a 
(b) a name shall be deemed ‘to be 
changed if the spelling. thereof iġ 
altered, i 
(5) Nothing inthis section shall ‘apply 
io the assumption or use— ee 
(a) of any name in pursuance of a Royal 
licence ; or a, 8 
(b) by any ‘married ‘woman, of her 

' husband's name. ; Sas 


6. Obligations of masters of :vessels 
ete 


Any. District Magistrate and any Ġom» 


missioner of Police or, where there is.nọ 


Commissioner of Police, any Superintendent 
of Police,may, for any purpose connected 
with the enforcement of this Act ‘or ‘any 
order made thereunder, enter, with such 
assistance as he may think fit, any vessel 


‘or aircraft at any port or place in British 


India and-may-— 

(a) direct the master of the vessel or 
the pilot of the aircraft, as the 
case may be,— 

(i) before any passenger disembarks, 
| or ‘before .the vesselor aircraft 
leaves such port or place, as 

the case may. be, to furnish a 

list in writing of ‘the passengers 

who are on board or who have 
been carried on board at any 
time since the vessel or aircraft 
commenced its journey, or who 
have signified their intention of 
departing from British India‘on 
‘hoard such vessel ór aircraft, 
setting’ out the ports or places 

-at which“ ‘they ‘ embarked, the 
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ports or places of their disem- 
barkstion or intended disem- 
barkation, and such other 
ee as may be prescribed, 
an 

(ii) to answer to the best of -his 
ability any question relating to 
the passengers who are on board 
or who have disembarked in 
any part -of British India; 
an 


(b) if any foreigner seeking to enter 
British India on board such vessel 
or aircarft does not give 
satisfactory reasons for entering 
British India, either— 


(i) refuse to allow such foreigner to 
disembark from such vessel or 
aircraft, or : 

(ii) place him under such ‘'réstraint 
as may be prescribed or 
specified, 


7. Burden of proof. 

If any question arises with reference to 
this Act or any order made or direction 
given thereunder, whether any person is 
or is not a foreigner or is or is not a 
foreigner of a particular class or description, 
the onus of proving that such person is 
not a foreigner or is not a foreigner of such 
particular class or description, as the case 
may be, shall, notwithstanding anything 
contained in the Indian Evidence Act, 1872, 
lie upon such person. 


pa Power to exempt from application 
0 ct. 

The Central Government may, by order, 
declare that any or all of the provisions 
of this Act or the orders made thereunder 
shall nct apply, or shall apply only with 
such modifications or subject to such con- 
ditions as may be specified, to or in relation 
to any individual foreigner or any class 
or description of foreigner. 


9. Power to give effect to orders, direc- 
tions, etc, i 

(I) Any authority empowered by or under 
or in pursuance of the provisions of this 
Act to give any direction or to exercise 
any other power, may, in addition to any 
other action expressly provided for in this 
‘Act, take, or cause to be taken, such steps 
‘and use, or cause to be used, such force 
as may, in its opinion, be reasonably 
necessary for securing compliance with 
such direction or for preventing or rectify- 
„ibg any breach thereof, or for the effective 
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exercise of such power, as the case may 
be. 

(2) Any police cffcer may take such 

steps and use such force as may, in his 
opinion, be reascnably necessary for secur- 
ing compliance with any order made or 
direction given under or in pursuance of 
the provisions of this Act or for preventing 
or rectifying any breach of such order or 
direction. 
' (8) The power conferred by this section 
shall be deemed to confer upon any person 
acting in exercise thereof a right of 
access to any land or other properly whate 
soever. 


10. Power to delegate authority, 

Any authority upon which any power to 
make or give any direction, consent or 
permission or to do any other act is cone 
ferred by this Actor by any order made 


thereunder may, unless express provision 


is made to the contrary, in writing authorise, 
conditionally or otherwise, any authority sube 
ordinate to it to exercise such power on 


‘its behalf, and thereupon the said sube 


ordinate authority shall, subject to such 
conditions as may be ecntained in the 
authorisation, be deemed to be the authority 
upon which such power is ccnferred by or 
under this Act. i 


11. Attempts, ete., to 
provisions of this Act, ete. 

(J) Any person who attempts to con- 
travene, or abets, or attempts to abet, 
or does any act preparatory to, a contravene 
tion-of, the provisions of this Act or of 
auy order made or direction given there- 
under, or fails to cemply with any direce 
tion given in pursuance of any such order, 
shall be deemed to have contravened ‘tle 
provisions of this Act. 


(2) Any person who, knowing or having 
reasonable cause to believe that any other 
person has contravened the provisions of 
this Act or of any order made or direction 
given thereunder, gives that other person 
any assistance with intent thereby to 
prevent, hinder or otherwise interfere with 
his arrest, trial or punishment for the said 
contravention, shall be deemed to have 
abetted that contravention. 


(8) The master of any vessel or the 
pilot of any aircraft, as the case may be, 
by: means of which any foreigner enters 
or Jeaves British India in contravention of 
any order made under, or direction given 
in pursuance of, section 3 shall, unless 
he proves that he exercised all due diligence 


+ 


coniravene the 
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~#o--prevent “the said contravention, be 
deemed to have contravened this Act. 


12. Penalties, 

_. If any person contravenes the provisions 
of this Act or of any order made 
thereunder or any direction given in 
pursuance of this Act or such order, he 
shall be punished with imprisonment’ for 
a term which may extend to five years 
and shall ulso be liable to fine; and if 
such person has entered into a bond in 
pursuance of clause (f) of sub-section (2) 
of section 3, his bond shall be forfeited, 
and any person bound thereby shall pay 
the penalty thereof, or stow cause to the 
satisfaction of the convicting Ocurt ‘why 
such penalty should not be paid. 


“13. Protection to persons acting under 
this Act, 

No suit, prcsecution or other legal 
proceeding shall lie against any person for 
anything which is in good faith done or 
intended to be done under this Act, 

14. Application 


of 
barred, 

The provisions of this Act shall be in 
‘addition to, and not in derogation of, the 
provisions of the Foreigners Aci, 1864, the 
Registration of Foreigners Act, 1939, and 
of ‘any other enactment for the.time being 
in force. ` 


other laws not 


15. Repealand saving. ; 


(i) The Foreigners Ordinance, 1939, is 
hereby repealed. 

(2) Notwithstanding such repeal, all orders 
made, directions given, things done and 
action taken under the said’ Ordinance, 
shall be deemed to have been made, given, 
done or taken under the provigions of this 
Act as if this Act had come into force on 
‘the 26th day of August, 1939, references 
to the suid Ordinance in ‘any rule made 
under any enactment shall be construed 
as reference to this Act, and offences com- 
mitted against or proceedings commenced 
under the said Ordinance may be punished 
or may be continued and completed 
as’ if such offences were committed 
against or such proceedings were come 
menced under this Act, 
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- ACT.No. Ul of 1940. 


THE ROYAL INDIAN NAVY (EXTENSION OF 
SERVICE) ACT, 1940. 


Received the assent of the Governor-General on 
the 23rd February, 1940, and is published in the 
TI of India, Part IV, dated 2nd Mareh, 

40. i 


An Act to provide for the retention in 
service of. certain person enrolled for 
service in the Royal Indian Navy. 


Whereas it is expedient to provide for 
the retention in service of certain persons 
enrolled for service in the Royal Indian 
Navy; iE : 

It is hereby enacted as follows :— 

1. Short title. 

This Act may be called the Royal 
T Navy (Extension of Service) Act, 
1940, 

2. Extension of service where term of 
service has expired. 

(1) Until such date as may be notified 
by the Central Government as the date of 
termination of the present hostilities any 
person enrolled for service in the Royal 
Indisn Navy who, by reason of the expiry 
of the term for which he engaged to serve 
when so enrolled, is no longer liable’ for 
service shall, notwithstanding such expiry, 
continue to be enrolled for service and to 
be liable for service in the Royal Indian 
Navy until he is discharged by order of 
the Officer Commanding the Royal Indian 
Navy : . Pi oe 

Provided that the period for which the 
service of any such person is extended 
under this secticn shall not exceed five 
years from the day on which his service 
would otherwise have terminated. 

(2) The provisions of this section shall 
apply also to any person enrolled for service 
in the Royal Indian. Navy if the expiry 
of the term for which he engaged. to 
serve occurred between the 2nd day of 
September, 1939, and the commencement 
of this Act. a 





ACT No. IV of 1940. 
THE OFFENCES ON SHIPS AND AIRCRAFT. 
ACT, 1940 . ` 


6 
Received the assent of the Governor-General on 
the 23rd February, 1940, andis published in the 


ote of India, Part IV, dated 2nd March, 
40, ° . 


An Act to extend the operation of the 
criminal law to offences commitied on ship 
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or aircraft registered in British India 
wherever they may be. | 
Whereas it is expedient to extend the 


operation of the criminal law to offences 
committed on ships or aircraft registered 


in British India wherever they may be, 


and for that purpose further to amend 
the Indian Penal Oode and the Code of 
Oriminal Procedure, 1898 ; 


It is hereby enacted as follows :— 
1. Short title, 


This Act may be called the Offences on 
Ships and Aircraft Act, 1940. 


2. Amendment of section 4 of Act XLV 
of 1860. : 


In section 4 of the Indian Penal Code, 
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after clause (3) the following clause shall 
be inserted, namely :— ; 


“(4) any person on any ship or aircraft 
registered in British India wherever 
it may be,” 


3. Amendment of section 188 of Act V 
of 1898, 


In section 188 of the Code of Oriminal 
Procedure, 1898, after the words “Prince 
or Chief in India”, where they océur for 
the second time, the following words shall 
be inserted, namely :— 

“or 

when any person commits an offence 

on any sbip or aircraft registered 
> British India wherever it may 
e,. 


Extracts from Contemporaries. 


Section 27, Evidence Act whether 
: repealed by s.162, Criminal. P. C. ? 
: Some time back their Lordships of the 
Privy Council in 180 Ind. Gas. 1 held that 
the words “by any pérson” in s. 162 
Oriminal P, O. included an accused person, 
thereby overruling the view held by the 
majority of Indian-High Courts. Their 
Lordships further observed that the words 
of's. 162 are plainly wide enough to 
exclude any confession’ made to a Police 
Officer in course of investigation whether a 
discovery is made or not. “They may 
therefore,” observed their Lordships, “pro 
tanto repeal the provisions of ‘the section 
which would-otherwise apply. If they do 
- not presumably it would be on the: ground 
that s. 27 of the Evi. Act is a “Special Law” 
within the meaning of s, 1 (2) of the 
Oriminal P. O. and that s. 162, Criminal 
P.O. is not a specific provision to the 
contrary.” The question, whether the 
provisions of s. 27, Evi. Act have been 
protanto repealed by s. 162, Oriminal P. O. 
came ap before a Full Bench of the Lahore 
High Court, consisting of seven Judges. 
The majority (five Judges including the 
learned Chief Justice) held that s. 162 does 
repeal protanto s. 27 of the Evi. Act. Dalip 
Singh and Bhide, JJ. wrote dissenting 
judgments, The other Judges concurred 
with the learned Ohief Justice. After 


quoting the provisions of s. 162-and s. 1 (2; 
Criminal P. O, and s, 27 of the Evi. Act. 
the learnéd Ohief Justice traced: the 
history.of the sections. His Lordship was 
of the opinion that it was not necessary to 
consider whether s. 27, Evi. Act is“a special 
law" within the meaning of s. | (2), Oriminal 
P. C. though he admitted that the point wag 
not free {from difficulty. In this respect, 
Tek Chand, J., who concurred in the answer 
with the learned - Chief Justice held that 
though*the whole of the Evi. Act is not 
“a special law", s. 27 contains the ‘law on a 
particular subject’ and is therefore a 
special law. ‘The learned Chief Justice 
however, held that s. 162 is a specific 
provision to the contrary” within the megne 
ing of s. 1 (2) of the Criminal P. O. “There 
could hardly be anything more definite. or 
explicit than the terms of s.. 162,.....:;.. In 
addition observed hie Lordship, “when 
there are two exceptions includedin the 
section affecting the Evi. Act and no 
mention of s. 27 is made, the matter is put 
beyond doubt.” Thus in the opinion of 
the learned Chief Justice (and the majority) 
8. 27 is pro tanto repealed by s. 162, Orimina} 
P, O. the latter being “a specific provision 
to the contrary," within the meaning of 
s.1 (2), Oriminal P, O. and therefore affecte 
ing s. 27, Evi. Act whether, it be special law 
or nòt. Evidence of information, whether 


wi 


i{-amounts to.confession or not which relates 
tothe fact discovered in consequence of 
such information must not now be consi- 
dered admissible in evidence, It is for the 
legislature to . consider the effect of this 
decision of the Full Bench and to amend 
s..162, if that is thought’ to be advisable. 
But we venture tosuggest that it wculd not 
take any hasty step in the matter. 


Penal Reform League. 


Sir Maurice Gwyer, the Chief Justice of. 


the Federal Court of India, who inaugurat- 
ed the Penal Reform Oonference recently 
held in Bombay gave a very lucid discourse 
on modern conception of crime and the 
criminal. A proposal to start a Penal 
Reform League was stressed during the 
conference. The proposal has .come none 
too soon. In this matter India lags far 
behind the advanced countries, where 
penology has advanced considerably, It 


is a matter of regret that the public in our“ 


country, had not ‘taken any keen interest 
in the field. The proposed League could 
not have had a more enthusiastic and 
competent sponsor than Mr. K. M, Munshi 
the Home Minister in the late Oongress 
cabinet of (he Bombay Govt. Mr. Munshi 
- has ‘with.him thé practical knowledge 
‘ofthe prison’ life and also the practical 
expérience of tackling the problem from the 
administrative side. 

‘While emphasising the need for an 
increase in the general standard of educa- 
tion to eradicate the -criminal from. the 
society, Sir. Maurice.said that the. criminal 
was nolonger to be: looked down without 
pity or. remorse,. that we have come, to 
recognize that the~criminal is a:man like 
any one of us and that “we may have to 
bear:part of the ‘responsibility for having 
made him what heis". The real problem 
whichthe conference had to consider. he 
opined, was-how to. reconcile the state 
claims with those of the individual. 

-~ In his presidential address, while speak- 
ing .on-the ‘various aspects of Oriminal 


~~ 
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Law Reform, Mr. Munshi said that “justice 
in criminal cases must move in the direc 
tion of individualisation”, To effect the’ 
suitable reforms, he proposed an expert 

body like the Penal Law Reform League,: 
We whole-heartedly welcome the proposal: 

but at the same time we wish to emphasise 

as was done by Sir Maurice in his address, . 
the need to carry public opinion in any. 
penal reform. : 


Leave to Appeal From F. C. of 
india. 


On refusal of the Federal Court to grant’ 
leave tothe petitioner to appeal against 
the decision. of the Court, (1x1 Ind. Oas. 317) 
to the Privy Oouncil, under s. -208-B,: 
Govt. of India Act; the petitioner applied 
to His Majesty in Council for special 
leave toappeal in forma pauperis. This 
his the distinction of being the first applica- 


“ tiod for such leave from the Federal Court 


of India, The question for consideration 

was the true construction of s. 270, sub- 
s, (1) of the Govt. of India Act, 1935. This 

section, their Lordships of the Judicial 

Committee observed ig in the nature of an 

exceptional section. which was intended: 
to alord some measure of protection to 

certain public servants in relation to acts 

done or purported to be done in execution 

of their duty being acts done before the 

date in question whichis April 14, 1937. 

In this matter, their Lordships thought 
that once a matter was before the Federal 

Court an appeal from that Court should 

not be highly admitted unless it arises in a 

really substantial case. Ia this case singe 

the matter concerned was purely technical 

and one with regard to the construction of 

a. very exceptional section, ‘which would 

have no application in the future, their 

Lordiships refused to grant leave to appeal, 

The principle inunicated by their Lordships 

in this case, if we may respectfully. say so; 

is wholesome and put a check on frivolous | 
applications of the sort. 
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IMPERIAL ACTS. 


ACT No. V of 1940. 
THE TRADE MARKS ACT, 1940. 


- Received the assent of the Governor-General on the 
11th March, 1940, and is published tn the Gazette of 
India, Part IV, dated 16th March, 1940. = 


An Act to provide for the registration and 
more ejfeciive protection of Trade Marks. 


Whereas it is expedient to provide. for 
the registration and more effective protec- 
tion of trade marks: 

.-It is hereby enacted as follows :— - 


OHAPTER I. 
PRELIMINARY. 


1. Shortititle,extent and commencement. 
(1) This Act may be called the’ Trade 
. Marks Act, 1940. TF 

(2) It extends to the whole of British 

India, , S 

(3) This section and section 85, shall 

come into force at once ; the remaining pro- 

visions of the Act shall come into force 
on sucli date as the Central Government 
may, by notification in the official Gazette, 

“appoint in thie behalf. 

Definitions. 

(1) In this Act, unless there ie anything 

repugnant in the subject or context — 

.. (a2) “associated trade marks” means 
trade marks deemed to be, or re- 
quired to be registered as, associat- 

-  edtrade marks under this Act ; 

(b) “certification trade mark“ means a 
mark -adapted-in relation to any 
goods to distinguish in the course 
of trade goods certified by any 
person in respect of origin, mate- 


rial mode of manufacture, quality, - 


accuracy or other characteristic, 
from goods not so certified and re- 
gistrable as such under the provi- 
sions of Chapter VIII in respect of 


those goods in the name, as pro" `. $ 


prietor tof the certification trade 
mark, of that person ; 


-~  ot—J. 2 


(e) “District Court” has the meaning 
assigned to it in the Code of Oivil 
Procedure, 1908 ; 

(d) “High Court” means a High Oourt 
as defined in sub-section (1) of 
section 219 of the Government of 

“India Act, 1935 ; 

(ec) “limitations” (with its grammatical 
- variations) means any limitations 
of the exclusive right to the use 
of atrade mark given by the regis- 
ration of a person as proprietor 
thereof, including limitations. of 
that right as to mode of use, as to 
use in relation to goods to be sold 
or otherwise traded in within Brie 
tish India, or as to use in relation 
to goods to be exported to any 

market outside British India ; 

if) “mark” includes a device, brand, 
heading, label, ticket, name, signas 
ture, word, letter or numeral or 
any combination thereof ; 


(g) “permitted use” means the use of a 


trade mark by a registered user 
thereof in relation to goods with 
which he’.is connected in the 
course of trade and in respect 
_of which for the time being the 
trade mark remains registered and 
he is registered as & registered 
user, being use such as to comply 
‘with any conditions or restrictions 
to which his registration is sube 
ject ; ee ae 
(h) “prescribed” means prescribed by 
rules made, in relation to proceed- 
ings before a High Oourt, by such 
High Court and in other cases, 
by the Central Government ; 


“as (i). “registered’, {with its grammatical 


variations) means registered under 
this Act ; 


(j) "registered trade mark’ means 2 


. trade mark which is actually on the 
‘register ; ` 
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(k) “registered user” means a person 
who is for the time being register- 
ed as such under section 41 ; 

(D) “trade mark” means a mark used 
cr proposed tõ be used in relation 
‘Lo goods for the purpose of indi- 
cating orsoas to indicate a con- 
necticn inthe course of trade be: 

: tween the gcodsand some person 
-having -the right, either as proprie- 


tor or a8 regisiered user, to use’ 


the mark whether with or without 
any indication of the identity of 
that person ; a | 

(m) “transmission” means transmission 
by. operation of law, devolution on 
the personal representative of a 
deceased person and any other 
mode of transfers, not being assign- 


i ment ; 
. (n) “tribunal” means the Registrar or, 
; asthe case may be, the Court be» 
fore which the proceeding concern- 

, ed is pending. 

(2) References in this Act tothe use of 
‘a mark shall be construed as references to 
‘the use ofa printed or other visual repre» 

_ sentation of the mark, and references herein 
‘to the: use of a mark in relation to goods 
‘shall be construed as references to the use 
‘thereof ‘upon, or in any other relation whats 
soever to, such goods. 
3. Application of other laws not barred. 
- -The provisions of this Act shall be in 
addition to,and not in.derogation of, the 
provisions of any other law for the time 
‘being in force. a 


d 
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THs REGISTER AND CONDITIONS FOR 
REGISTRATION. 


4. The register of trade marks. 

(Z) For the ‘purposes of this Act there 
shall be established at the Patent Office a 
Trade Mark Registry, and a record called 
the Register of Trade Marks (in-this Act 
referred to as the register) shall be kept 
thereat wherein ~shall- be entered all 
registered trade marks with the names 
addresses and descriptions of their pro- 
prietors, notifications of assignments and 
transmissions, the names, addresses and 
description of registered users, disclaimers 
conditions, ‘limitations; and such other 
matters relating to registered trade marks 
as may be prescribed, but there shall not be 
entered in the register any notice of any 


‘particular gooods, - 


namely :— 
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trust express, implied or constructive, nor 
ehall any such notice be receivable by the 
Registrar. 

(2) Subject to the superintendence and 
direction of the Central Government, the 
register shall be kept under the control 
and management of the. Controller of 
Patents and Designs, who shall for the 
purposes of this Act be called the Registrar 
of Trade.Marks- and is in this Act referred 


to as the Registrar. 


(3) The register shall at all convenient 
times be open to the inspection of the 
public, subject’ to, such conditions and 
restrictions-as may be prescribed, - 

5. Registration to, be in respect. of 


(1) A trade mark’ may be registered. only 
jn a of particular goods or classes of 
goods, _ 

'{2) Any question arising as tothe class 
within which any goods fall shall be 
determined by the Registrar whose decisio 
in the matter shall be final. i 

6. Distinctiveness requisite for regist 
ration, 

(1) A trade mark shall not be registered 
unless it contains -or -consists of at least 
‘one of the following - essential,particulars, 

(a) the name of a company,. individual, 
or firm, represented in a special or 
particular manner ; a 

(b) the signature of the applicant: fo) 

_  Tegistration or some predecesso) 
i in his business; ; ore 

(c) one or more invented words; | s 
- (d) one or more words having no direc 

reference to the character oj 

quality of the goods; and no 
being, according to its ordinary 
signification, a geographical nann 
or surname or the name of.a sect 
caste or tribe in India ; 
any other distinctive mark, providec 
that a name, signature, or aD} 
word, other than such as fall withir 
the descriptions in the abovi 
_ ~ Clauses, shall’not: be registrabl 

~ except upon evidence of it 

distinctiveness. 

- (2) For. the purposes of this section, the 
expression “distinctive,” means adapted 
in relation to the goods in respect of whicl 
a trade mark is proposed to be registered. t 
distinguish goods with which the proprieto 
of the-trade mark is or may be connecte: 
in the course of trade from ~ goods in thi 
case of which: no such connection subsiste 
either generaliy or, where the .trade mar. 
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is proposed to be registered subject to 
limitations, in relation to use within the 
extent of the registration. 

(8) In determining whether a trade mark 
is adapted to distinguish as aforesaid, the 
tribunsl may have regard to the extent to 
which— 

(a) the trade mark is inherently 
adapted to distinguish, and 

. (b) by reason of the use of the trade 

mark orof any other circumstances, 
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the trade mark is in fact so adapted 


to distinguish: 

Provided that in the case of a trade mark 
which has been continuously used (either 
by the applicant for registration or by 
some predecessor in his business, and 
either in its original form or with additions 
or alterations not substantially affecting 
its identity) in relation to thesame goods 
as those in relation to which registration 
is applied for, during a period from a date 
prior to the 25th day of February, 1937, 
tothe date of application for registration, 
the Registrar shall not refuse registration 
by reascn only of the fact that the trade 
mark is not adapted to distinguish as 
aforesaid, and may’ accept evidence of 
acquired distinctiveness as 
trade mark to registration. 

7. Limitation as to colour. 

(1) Atrade mark may be limited wholly or 
in part to one or more specified colours; and 
any such limitation shall be taken into 
consideration by any tribunal having to 
decide on the distinctive character of the 
trade mark. 

(2) Sofar as a trade mark is registered 
without limitation of colour it shall be 
deemed to be registered for all colours. 

8. Prohibition of registration of certain 
matter. 

. No trade mark nor part ofa trade mark 

shall be registered which consists of, or 
contains, any scandalous design, or any 
matter the use of which would— 

(a) by reason of its being likely to 
deceive or to cause confusion or 
otherwise, be disentitled to pro» 
tection in a Court of justice ; or 

(b) be likely to hurt the religicus 

susceptibilities of any class of His 
Majesty’s subjects; or l 

. (c) be contrary to any law for the time 

being in force or. to morality, ~ 
- 9: Use of names of chemical elements 
barred. 

_ No word which is the commonly ,used and 
aecepted name of any single chemical 
element or single chemical compound (as 
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entitling the 


‘hy 


. distinguished from a mixture) shall be 


registered as a trade mark in respect of a 
chemical substance or preparation, and 
any such registration shall, notwithstanding 
anything in section 24, be deemed for the 
purposes of section 46 to be an entry made 
in the register without sufficient cause or 
an entry wrongly remaining on the register, 
ag the circumstances may require: 
Provided that this section shall not apply 


toa word which is used to denote only a 


brand or make of the element or compound 
as made by the proprietor or a registered 
user of the trade mark, as distinguished 
from the element or compound as made 
by others, and in association with a suitable 
name or description open to the public 
use. 
10. Prohibition of registration 


of 
identical or similar trade mark. 

(1) Save-as provided in sub-section (2), 
no. trade mark shall.be registered in 
respect of‘ any goods or description of 
goods which is identical with a trade mark 
belonging to a different proprietor and 
already on the register in respect of the 
same goods or description of goods, or which 
so nearly resembles such trade mark as 
to be likely to deceive or cause confusion. 

(2) In case of honest conurrent use or 
of other special circumstances which, in the 
opinion of the Registrar, make it proper so 
to do he may permit the registration by 
more than one proprietor of trade marks 
which are identical or nearly resemble each 
other in respect of the same goods or 
description of goods, subject to such 
conditions and limitations, if any, as the 
Registrar may think fit to impose. 

(8) Where separate applications are made 
by different persons to be registered as 
proprietors respectively of trade marks 
which are identical or nearly resemble 
each other, in respect of the same goods 
or description of goods, the Registrar may 
refuse to register any of them until their 
rights have been determined by a com: 
petent Court. 

11. Registration of parts of trade marks 
and of tradz marks as a sertes. 

(1) Where the proprietor of a trade mark 
claims to be entitled to the exclusive use 
of any part thereof separately, he may 
apply to register the whole and tne part as 
separate trade marks. 

(2) Each such separate trade mark shall 
satisfy all the conditions applying to, and 
have all the incidents of, an independent 
trade mark. . - 7 

(8) Where a person claiming to be the 
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‘ proprietor of several trade marks in respect 
. of the game goods or description of goods 
- which, while resembling each other in 
. the material particulare thereof, yet differ in 
_Téapect of — 
.: (a) statements of the goods in relation 
to which they. are respectively used 
.. or proposed to be used; or 
~ (b) statements of . number, price, 
Sa _ quality, or names of places; or 
(c) other matter of a non-distinctive 
character which does not substan- 
tially affect the identity of the trade 
. Marks or 
` (d) colour; | y 
seeks to register those trade marks, they 
may be registered as a series in one registra- 
tion, °° 
12. Associated trade marks. 

(1). Where a trade mark which is regis- 
tered, or is the subject of an. application 
‘for registration, in respect of any goods is 
identical with another trade mark which is 
registered, or is the subject of an applica» 
tion for.registration, in the name of the 
same proprietor in respect of the same 
goods or description of goods, or so nearly 


‘resembles it as to be likely to deceive or : 


cause confusion if used by aperson other 
than the proprietor, the Registrar may at 
‘any time require that the trade marks shall 
be entered on the register as’ associated 
trade marks. 
= (2) Where a trade mark and any part 
thereof are, in accordance with the provi- 
sions of subssection(]) of section 11, register- 
ed as separate trade marksinthe name of 
the same proprietor, they shall be deemed 
to be, and shall be registered as, associated 
trade marks. — | 

(3) “All trade marks registered in accord- 
ance with the provisions of sub-section (3) 
of section 11 as a series in one registration 
shall be deemed to be, and shall be register- 
ed as, associated trade marks. 

‘:(4) On application made in the prescrib- 
ed manner by the registered proprietor of 
twoor more trade marks registered as 
associated trade marks, the Registrar may 
dissolve the association as respects ‘any 
of them if he issatisfied that theré would be 
no likelihood of deception or confusion 
being caused if that trade mark were used 
by any other person in relation to any of the 
goods in respect of whichit is registered, 
and may amend the register accordingly, 
` 13. Registration subject to disclaimer, © 
. If a trade mark contains— 

_(a@) ‘any part not separately registered 

_ . 888 trade mark in the name of the 
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proprietor, or for the separate. 
': + registration of which no application 
has been made, or à 
(b) any matter common to the trade, 
l or otherwise of a nonsdistinctive 
character, = 

the tribunal, in deciding whether the 
trade mark shall be entered or shall remain 
on the register, may require, as a condition 
of its being on-the register, that the pros 
prietor shall either disclaim any right to the 
exclusive use of such partor of all or any 
portion of such matter, as the case may be, 
to the exclusive use of which the tribunal 
holds him not to be entitled, or make such 
other disclaimer as the tribunal may cone 
sider necessary for the purpose of defining 
the rights of the proprietor under the - 

registration: : 
Provided that no disclaimer shall affect 
any rights of the proprietor of a trade mark 
except such as arise out of the registration 


of the trade mark in respect of which ‘the 
‘disclaimer is made. 





CHAPTER HMI. 


PROCEDURE FOR, AND DURATION OF, 
REGISTRATION. 


14. -Application for registration. 

(1) Any person’ claiming to be the 
proprietor of a trade mark used or proposed 
to be used by him who is desirous of regis- 
tering it shall apply in writing to the 
Registrar in the prescribed manner, and 
subject to the provisions of this Act, the 
Registrar may refuse the application or 
may accept it absolutely or subject to such 
amendments, modifications, conditions or 
limitations, if any, as he may think fit, ` 

(2) In the case of a refusal or conditional 
acceptance the Registrar shall, if required 
by the applicant, state in writing the 
grounds of his decision and the materials 
used by him in arriving thereat. 

(8) The tribunal may at any time, whether 
before or after acceptance, correct any 
error in or inccnnecticn with the applica- 
tion, or May permit the applicant to amend 
his application upon such terms as it may 
think fit. 

15. Opposition to registration. 

(1) When an application for registration 
of a trade mark has been accepted, whether 
absolutely or subject.’ to - conditions. or 
limitations, the Registrar shall, as soon. as 
may be after acceptance, cause the applica» 
tion as accepted, together with the condi- . 
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tions and limitations, if any, subject to 
which it has been accepted, to be advertised 
in the prescribed manner: | 
Provided that the Registrar may cause 
“an application: to be advertised before 
acceptance if it relates toa trade mark -to 
which clause (e) of sub-section (1) of section 6 
- applies, or in any other case where it 
appearsto him that it is expedient by 
reason of anv exceptional circumstances so 
_ to do, and where an application has been so 
.advertised the Registrar may, if he thinks 


fit, advertise it again when it has been . 


. accepted, but shall not be bound so to do. 
(2) Any person may, within the prescrib- 
ed time from the dateof the advertisement 


of an application, give notice in writing in- 
the prescribed manner to the Registrar of 


Opposition to the registration. 

(3) The Registrar shall serve in the 
prescribed manner a copy of the notice on 
the applicant, and within the prescribed 
time the applicant shall send to the 
Registrar, in the prescribed manner, a 
counter-statement of the grounds on which 
he relies for his application, and,if he does 
not do so, he shall be deemed to have 
abandoned his application. 

(4) Ifthe applicant sends such counter- 
statement, the Registrar shall serve in the 
prescribed manner a copy thereof on the 
persons giving notice of opposition, and 
shall, after hearing the parties, if so 
required, and considering the evidence, 
decide whether, and subject to what condi- 
tions or limitations, if any, registration is 

` to be permitted. ` 

(5) Ifa person giving notice of opposi» 
tion or an applicant sending a counter- 
statement after receipt of a copy of such 
notice, or an appellant against any order of 
the Registrar under section 14 or .this 
section, neither resides nor carries on 

business in British India, the tribunal may 
require him to give security for costs of the 
procesdings before it, and in default of such 
security being duly given may treat . the 
opposition or application or appeal, as the 
‘case may be, as abandoned. 
16, Registration. 

(1) When an application for registration 
of a trade mark has been accepted and 
either has not been opposed and the time 
for notice of opposition has expired, or 
having been opposed, has been decided in 
favour of the applicant, the Registrar shall, 
unless the application has been accepted in 
error, or unless the. Central Government 
otherwise directs, register the said trade 
_ mark, andthe trade mark, when register- 
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ed, shall be registered as of the date 
.of the making of 


the said applicaticn, 
and that date shall, subject to any direce 
tions made under section 83 applicable 
tosuch trade mark, be deemed for the 
purposes of this Act to be the date of 
registration. 

(2) On the registration of a trade mark 
the Registrar shall issue tothe applicant a 
certificate in the prescribed form of the 
registration therof sealed with the seal of 
the Patent Office. . 

(3) Where registration of a trade mark is 
not completed within twelve months from 
the date of the application by reason of 
default on the part of the applicant, the 
Registrar may, after giving notice to the 
applicant in the prescribed manner, treat 
the application as abandoned unless it is 
completed within the time specified in that 
behalf in the notice. 

17. Jointly owned trade marks, 

(1) Save as provided in sub-section (2), 
nothing in this Act shall authorise the 
registration of two of more persons who 
use a trade mark independently, or propose 
so to use it, as joint proprietors thereof. 

(2) Where the relations between two or 
more persons interested in a trade mark 
are such that no one of them is entitled 
as between himself and the other or others 
of them to use it except— 

(a) on behalf of both or all of them, or 

(6) in relation to an article with which 

both or all of them are connected 

in the course of trade, 
those pérsons may be registered as joint 
proprietors of the trade mark, and this Act 
shall have effect in relation to any rights 
to the use of the trade mark vésted in those 
persons as if those rights had been veste 
in a single person, 

18, Duration and renewal of registra- 
tion. 

(1) The registration of a trade mark 
shall be for a period of seven years, but may 
be renewed from time to time in accordance 
with the provisions of this section. 

(2) The Registrar shall, on application 
made by the registered proprietor of a trade 
mark in the prescribed manner and within 
the prescribed period, renew the registra- 
tion of the trade mark for a period of fifteen 
years from the date of expiration of the 
original registration or of the last renewal 
of registration, as the case may be (which 
date isin this section referred to as “the 
expiration of the last registration"). 

(8) At the prescribed time before the 
expiration of the last registration of a trade 


H : 


mark, the Registrar shall send notice in the 
prescribed manner to the registered pro- 
prietor of the date of expiration and the 
conditions as to payment of fees and other- 
wise upon which a renewal of registration 
‘may be obtained, and if at the expiration 
of thetime prescribed in that behalf those 
conditions have not been duly complied 
with the.Registrar may remove the trade 
mark from the register, subject to such 
canditicns (if any) as to its 
to the register as may be prescribed. 
| 49. Effect.of removal from register for 
failure to pay fee for renewal. 
Where a trade mark has been removed 
from the register for failure to pay the fee 
‘for renewal, it shall nevertheless, for the 
purpose of any application for the registra- 
tion of another trade mark during oné year 
next after tbe date of the removal, be 
deemed to be a trade mark already on the 
register, unless the tribunal ts satisfied 
either— “3 
(a) that there has been no-bona fide 
‘trade use of the trade mark which 
-has been removed during the two 
years immediately preceding its 
removal ; or . 
(b) that no deception or -confusion would 
be likely to arise from the use of 
the trade mark which is the subject 
cf the application for registration 
by reason of any previous use of 
tke trade mark which has been 
- removed. 


OHAPTER IV. 
Kpeeot OF REGISTRATION. 


- 20. No action for infringement of un” 
registered trade mark. 

.(1).No person shall be entitled to institute 
any proceeding to prevent, or to recover 
-damages for, the infringement of an un- 
registered trade mark unless such trade 
mark has been continuously in use since 
before the 25th day of February, 1937, by 
-Buch person or by a predecessor in title of 
his and unless an application for its regis- 
-tration, made within five years from the 
commencement of this Act, has b2en refuse 
ed; and the Registrar shall, on application 
in the prescribed manner, grant a certifi- 


.cate that such application has been ree — 


fused. 

(2) ‘Nothing in this Act shall be deemed 
to affect rights of action against any’ person 
. for passing off goods as the: goods of another 
person or. the remedies-in respect thereof: 
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21. Right conferred by registration. 

Subject to the provisions of ssctions 22, 
25 and 26, the registration of a person in 
the register as proprietor of a trade mark 
in respect of any goods shall, if valid, give 
to that person the exclusive right to the use 
of the trade mark in relation to those goods 
and, without prejudice to the generality 
of the foregoing provision, that right shall 
be deemed to beinfringed by any person 
who, not being the proprietor of the trade 
mark ora registered user thereof using by 
way of the permitted use, 
identical with it or so nearly resembling: it- 
as to be likely to deceive or cause confusion, 
in the. course of trade, in relation to: any 


. goods in-respect of which it is registered, 


and in such manner as to render the use 
of the mark likely to be taken either—. ` 
(a) as being use as a trade mark ; or 
(b) to import a reference to some person- 
having the right either as a pros 
prietor or as registered user to use 
the trade mark or to goods with 
which such a person as aforesaid 
'.  js:connected in the course of trade. - 
22. Noinfringement in certain circume 
stances. _ «ae : 
(1) The right to the use of a trade mark 
given under section 21 by registration shall 
be subject to any conditions or limitations 
entered on the register, and shall not.be 
deemed to be infringed -by the use of any 
such mark as aforesaid in any mode; in 
relation to goods to be sold or otherwise 
traded in, in any place, or in relation to 
goods to be exported to any market, or in 
any other circumstances, to‘ which, having 


uses a mark | 


regard to any such limitations, the regis- . 


tration does not extend. l 
(2) The said right to the use of a trade 


mark shall not be deemed to be infringed . 
by the use of any such mark as aforesaid . 


by any person— 

(a) in relation to goods connected in the. 
course of trade with the proprietor 
or a registered user of the trade 
mark if, as to those goods or a bulk 
of which they form part, the pro» 
prietor or the registered user’ con- 
forming to the permitted’ use has 
applied the trade mark and’ has 
not subsequently removed or obli- 
terated it, or has at any time 

expressly or impliedly consented to 
the useofthe trade mark ;or | 

(b) in relation to goods adapted to form 

part of, or to be accessory to, other 
goods in relation to which the trade 
mark has been used without ine 
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- ` fringement of the right -given ‘as 
- aforesaid or might for the time 
being be so used, if the use of the 
mark is reasonably necessary in 
order to indicate that the gcods are 
so adapted and neither the purpose 
nor the effect of the use of the 
mark is to indicate otherwise than 
in accordance with the fact a con- 
nection in the course of trade 
between any person and the goods. 
(8) The use of a. registered trade mark, 
‘being one of two or more registered trade 
marks which are identical or nearly 
resem ble each other, in exercise of the right 
to the use of that trade mark given by 
registration as aforesaid. shall not be 
deemed to be an infringement of the right 
so given to the use of any other of those 
trade marks. i e 
23. Registration to be prima facie evi- 
dence of validity. s 
: In all legal proceedings relating to a 
registered trade mark, the fact that a per- 
son is registered as proprietor thereof shall 
be prima facie evidence of the validity 
of the original registration of the trade 
mark and of all subsequent assignments 
and transmissions thereof. l S 
' 24, Registration to be conclusive as” to 
validity after seven years. z 
z In all legal proceedings relating to a 
registered-.-trade mark, the original regis- 
tration of the trade mark shall after the 
expiration of seven years from the date of 
such original registration. be taken.to be 
valid in all respects unless such’ regis- 
tration was obtained by fraud, or unless the 
ee mark offends against-the provisions of 
8. 8. ae oR iy E 
« 25 Saving for vested rights. 
z Nothing in this Act ‘shall entitle the 
proprietor or & registered user óf a regis- 
tered’ trade mark to interfere with or 
restrain -the use by any person of a trade 
mark identical with or nearly resembling 
it in relation to goods in relation: to which 
that person or a predecessor in title of 
his has continuously used that trade mark 
from.a date. prior— | - 
(a) to the use of the firstementioned trade 
mark in relation to those goods by 
the proprietor ora predecessor in 
title of his, or l 


(b) to the registration of the first-emen-. 


tioned trade mark in respect of 
those goods in the name of the 
proprietor or a predecessor in title 
of his, 

whichever is the earlier, or to object (on 
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15 
such use being proved) to registration of 
that identical or nearly resembling trade 
mark in respect of those goods under sube» 
section (2) of section 10. | 

-~ 26. Saving for use of name, address, or 
description of goods. 

No registration of a trade mark shall ine 
terfere with any bona fide use by a person 
of his own name or that of his place of 
business, or. of the name, or of the name 
of the place of business, of any of his 
predecessors in business, or.the use by any 
person of any bona fide description of the 
character or quality of his goods, not being 
a description that would be likely to be 
taken asimporting any such reference as 
is mentioned in clause (6) of section 21 or 
in clause (b) of section 57. 7 

27. Words used asnameor description 
of an article or substance. 

(1) The registration of a trade mark shall 
not be desmed to have become invalid by 
reason only of any use after the date of 
the registration of any words which the 
trade mark containsor of which, it consists 
as thenameor description of an article or 

substance: . 3 T; 
~ Provided that, if it is proved either— 

(a) that -there is a well-known and 

established use of the said words 
as the name or description of the 
article or substance by a person 
or persons carrying- on-a trade 
E therein, not being use'in relation to 
goods connected “in the course of 
trade with the proprietor or a 
registered user of the trade mark 
or (in the case of ‘a tertification 
trade mark) goods certified by the 
- proprietor; or- 

(b) that the article or. substance has 
been manufactured under a patent 
in force at or granted after the 
commencement of this section, that 
a period of two years or more 
after the cesser of the patent has 
elapsed, and that the said words 

-are the: only practicable name or 
description of the article or sube 


Stance,— - C p 
` the provisions of sub-section (2) shall 


~ 


pply. 
(2) Where the facts mentioned in clause 


(a) or-clause (b) of the proviso to sub-sec- 


tion (1) are proved with respect to any 
words then-— 
(a) for the purposes of any proceedings 
under section 46— 
(i) if the trade mark consists solely 
of such words, the registration 
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of the trade mark, so- far. as 
regards registration in respect 
of the article or substance in 
question or of any goods of the 


Same description, shall be deem- 


ed to be an entry-wrongly re- 
maining on the register; 


(ii) if the tradé mark contains such 


words and other matter, the 
tribunal, in deciding whether thè 
trade mark shall remain on the 
register, so. far as regards ree 
gistration in respect of the arti- 


' cle or substance in'' question and 


of any goods of the same des 
cription, may, in cass of a dee 
cision in favour of its remaining 
on the register, require. as 
a condition thereof -that~ the 
proprietor shall -disclaim any 


> right ‘to the exclusive use in 


relation to that article or sub- 
stance and any goods of the 
same description, of such words, 
provided that no disclaimer shall 
affect any rights of the pro» 
pietor of a trade mark except 
such as arise out of the regis- 


‘tration of the trade mark in 


few 


(b) for 


respect of which the disclaimer is 


-- made ; 


the purposes” of. any other legal 


proceedings relating to the trade 


(i) if 


mark, — S 
the trade mark consists solely of 
such. words, all rights of the pro» 


_ prietor under this Act or any 


other law to the exclusive use of 
the trade mark in relation to the 
article.or substance in question 


_, or to “any goods of the same des- 
cription, or 


(i)i 


f the trade mark contains such 
words and other matter, all such 
rights of the proprietor to the 
exclusive use of such words, in 
such relation as aforesaid, 


shall .be deemed to have ceased on the 
date at which the use mentioned in clause 


(a) of the 


proviso, to sub-section (1) first be- 


(To be continued.) _ 


came well-known and established, or at the 
‘expiration of the period of two years men- 
tioned in clause (b) of the said proviso. 


OHAPTER V. 


ASSIGNMENT AND TRANSMISSION, 


28. Power of registered proprietor to 
assign and give receipts, | 
The person for the time being entered 
in the register as proprietor of a trade 
mark shall, subject to the provisions of 
this Act and to any rights appearing from 
‘the*register to -be vested in any other 
- përson, have power tə assign the trade 
mark, and to give effectual receipts for any 
consideration for such assignment. a 
29. Assignability of registered trade 
marks. : À 
Notwithstanding anything in any other 
law to the contrary, a registered: trade mark 
shall, subject to the provisions of this 
Chapter, be assignable and transmissible 
whether in connection with.the goodwill of 
a business or not, and in respect either of 
all of. the goods in respect. of which it is 
registered or of some only of those goods. . 
30. Assignability of unregistered trade 
marks, l ; 
An unregistered trade mark shall be 
assignable-and transmissible,;whether in 
connection with the goodwill of a business 
or not:: 
Provided that except in connection with 
the goodwill of a business, assignment. or 
transmission shall:be permissible only if— 
(a) at the time of assignment or trans: 
mission of the unregistered trade 
mark itis used in the same busi- 
ness as a registered trade mark 





an F 
-, (b) the registered trade mark is assigns 
ed or transmitted at the same 
time and-to the same person as 
the unregistered trade mark, and . 
(c) the unregistered trade mark relates 
to goods in respect: of which the! 
registered trade. mark is assigned: 
or transmitted, 
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- 31. Restrictions on assignment or trans 
mission where multiple exclusive rights 
‘would be created. . 
- (1) Notwithstanding anything in sec- 
tions 29 and 30, a trade mark shall not be 
‘assignable or transmissible in a case in 
‘which as a result of the assignment or trans» 
‘mission there would in the circumstances 
subsist, whether under this Act or any 
‘other . law, exclusive . rights in more 
than one ofthe persons. concerned to the 
“use, in relation to the same goods or dese 
“cription of goods, of trade marks nearly 
‘resembling. each other or of identical 
_ +trade marks, if, having regard to the simila- 
-= rity of the goods and of the trade marks, 
-the-use of the trade marks in exercise of 
-those rights would. be likely .to deceive 
-or -cause confusion: f i . 
Provided that an assignment or transmis- 
Bion. Shall not .be. deemed to be invalid 
“under this sub-section if the exclusive rights 
“gubsisting as a result thereof in the persons 
“concerned respectively are, having regard 
“to limitations imposed thereon, such as not 
‘.to be exercisable by two or more of those 
+ -persons in relation to goods to be sold, or 
z otherwise traded in, within British India 
+ (otherwise than for export therefrom), or in 
- Yelation to goods to be exported to the same 
market outside British India. 
(2) The proprietor of a registered trade 


-mark who proposes. to. assign it may sub- 
mit to..the Registrar in the prescribed . 


-manner a statement of case setting out 
. the circumstances and the Registrar may 
issue to him a certificate stating whether, 


-having regard to the.similarity of the goods 


and of the trade marks referred to in the 
. case, the proposed assignment would or would 


not -be invalid under sub-section (1), and a 


‘certificate so issued ghall, subject to 
appeal and unless it is shown that the 


‘certificate was obtained by fraud or misree. 


lo7—J.3 


presention, be conclusive as to the validity 
or invalidity under sub-section (1) of the 
assignment in so far as such validity or 
invalidity depends upon the facts set out in 
the case, but, as regards a certificate in 
favour of validity, only if application for 
the registration under section 35 of the 
title of the person becoming entitled is made 
within six months from the date on whi 
the certificate is issued, 
~ 32. Restrictions on assignment or trans- 
mission when exclusive rights would be created 
in different parisof British India, 
Notwithstanding anything in sections 29 


and 30, a trade mark shall not be assign» 


able or transmissible in a case in which 


as a result of the assignment or transmis= 
‘gion there would in the circumstances sube 
‘sist, whether underthis Act or any other 
law, an exclusivs right in one of the persons 
. concerned to the use of the trade mark limite 


ed to use in relation to goods to be sold, or 
otherwise traded in, in any place in British 
India and an exclusive right in another of 
these persons to the use of a trade mark 


- nearly resembling the first-mentioned trade 


mark or of ‘an idéncial trade mark in 
relation to the same goods or description 
of goods limited to use in relation tu goods 


. to be sold, or otherwise traded in, in any 


other place ia British India: 

Provided that in any such case, on appli- 
cation in the prescribed manner by the 
proprietor of a trade mark who proposes to 
assign it, or by a person who claims that 
a registered trade mark has been trans- 
mitted tohim orto a predecessor in title 
of his since the commencement of this Act, 
the Registrar, if he is satisfied that in all 
the circumstances the use of the trade 
mark in exercise of the said rights would 


not be contrary to the public interest, may 


approve the assignment or transmission, and 
an assignment or transmission s0 approved 
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Shall not, unless it is shown that the 
approval was obtained by fraud or mise 
representation, be deemed to be invalid 
under this section or s. 31 if application 
for the registration under section 35 of 
the title of the person becoming entitled 
is made within six months from the date 
on which the approval is given or, in 
the case of a transmission, was made before 
that date. 

33. Conditions for assignment otherwise 
than in connection with the goodwill of a 
business, 

Where an assignment in respect of any 
goods of a trade mark which is at. the 
time of the assignment used in a business 
in those goods, is made after the com- 
mencement of this Act otherwise than in 
connection with the goodwill of that business 
the assignment shall not take effect unless 
the assignee, not later than the expiration 
of six montha from the date on which the 
assignment is made or within such extended 
period, if any, as the Registrar may allow, 
applies to the Registrar for directions with 
respect to the advertisement of the assign- 
ment, and advertises it in such form and 
manner and within such period as the 
Registrar may direct. 2 

34, Conditions for assignment and trans 
mission of certification trade marks and 
associated trade marks. 

(1) A certification trade mark shall not 
be assignable or transmissible otherwise 
than with the consent of the Central 
Government, for which application shall 
be made in writing in the prescribed manner 
through the Registrar. 

(2) Assooiated trade marks shall be 
assignable and transmissible only as a whole 
and not separately. 

35. Registration of assignments and 
transmissions. 

(1) Where a person becomes entitled by 
assignment or transmission to a registered 
trade mark, he shall apply in the prescrib- 
ed manner to the Registrar to register his 
title, and the Registrar shall on receipt of 
the application and on proof of title to 
his satisfaction, register him as the pro- 
prietor of the trade mark in respect of the 
goods in respect of which the assignment 
or transmission has effect, and shall cause 
particulars of the assignment or transmis- 
sion to be entered on the register, 

(2) Except for the purposes of an appeal 
against a decision of the Registrar under 
sub-section (1) or of an application under 
section 46, a document or instrument in 
Tespect of which no entry has been made 
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in the register in accordance with subs 
section (1) shall not be admitted in evidence 
before any tribunal in proof of the title 
to a trade mark unless the tribunal other- 
wise directs. 


CHAPTER VI. 


Usk oF TrapE Marks AND REGISTERED 
UBERS. 


36. Proposed use of trade mark by 
company to be formed. 

(1) No application for the registration of 
a trade mark in respect of any goods 
shall be refused, nor shall permission for 
such registration be withheld, on the ground 
only that it appears that the applicant 
does not use or propose to use the trade 
mark, if the Registrar is satisfied that a 
company is‘about to be formed and regise 
tered under the Indian Companies Act, 
1913, and that-the applicant intends to 
assign the trade mark to that company with 
a view tothe use thereof in relation to those 
goods by the company. 

(2) The tribunal may, in a case to which 
sub-section (1) applies, require the applis 
cant to give security for the costs of any 
proceedings relative to any opposition or 
appeal, and in default of such security 
being duly given may treat the application 
as abandoned. 

($) Where in a case to which sub-section 
(1) applies, a trade mark in respect of 
any goods is registered in the name of an 
applicant who relies on intention to 
assign to a company, then, unless 
within such period as may be prescribed, or 
within such further period not exceeds 
ing six months asthe Registrar may, on 
application being made to him in the pre- 
scribed manner, allow, the company has 
been registered as the proprietor of the 
trade mark in respect of those goods, the 
registration shall cease to have effect in 
respect thereof at the expiration of that 
period, and the Registrar shall amend the 
register accordingly. 

37. Removal from register and imposi- 
tion of limitations on ground of non-use. 

(1) Subject tothe provisions of section 38, 
a registered trade mark may be taken off 
the register in respect of any of the goods 
in respect of which it is registered on 
application in the prescribed manner by 
any person aggrieved to a High Court or 
to the Registrar, on the ground either— 

(a) that the trade mark was register- 
ed without any bona fide intention 
on the part of the applicant for’ 
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| registration that it should be used 
in relation to those goods by him 
or, in a case to which the provisions 
of section 36 apply, by the com- 
pany concerned, and that there has 
in fact been no bona fide use of the 
trade mark in relation to those 
goods by any proprietor thereof 
for the time being up to a date 
one month before the date of the 
application ; or 

(b) that up to-a date one month before 
the date of the application, a conti- 
nuous period of five yeare or longer 
elapsed during which the trade 
mark was registered and during 
which there was no bona fide use 
thereof in relation to those goods 


by any proprietor thereof for the. 


time being : 

Provided that, except where the appli- 
cant has heen permitted under sub-sec- 
tion (2) of section 10 to register an iden- 
| tical or nearly resembling trade mark in 
respect of the goods in question or where 
the tribunal is of opinion that he might 
properly be permitted so to register such 
a trade mark, the tribunal may refuse an 
application made under clause (a) or 
clause (6) in relation to any goods, if itis 
shown thatthere has been, before the re- 
levant date or during the relevant period, 
as the case may be, bona fide use of the 
trade mark by any proprietor thereof for 
the time being in relation to goods of the 
same description, being goodsin respect of 
which the trade mark is registered, 

(2) Where in relation to any goods in 
respect of which a trade mark is regis- 
tered— 

(a) the circumstances referred to in 
clause (b) of sub-section (J) are 
shown to exist so far as regards 
non-use of the trade mark in rela- 
tion to godds to be sold, or other- 
wise traded in a particular place in 
British India (otherwise than for 
export from British India), or in 
relation fo goods to be exported to 
a particular market outside British 
India, and 
person has been permitted under 
sub-section (2) of section 10 to 
register an identical or nearly 
_ resembling trade mark in respect 

of those goods undera registration 
extending to use in relation to 

goods to be sosold, or otherwise 
traded jn, or in relation to goods 
to be so exported, or the tribunal 


(b) a 
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is of opinion that he might pro- 

perly be permitted soto register 

such a trade mark, 
on application by that person in the 
prescribed manner to a High Court or to 
the Registrar, the tribunal may impose on 
the registration of the first mentioned trade 
mark such limitations as it thinks proper 
for securing that that registration shall 
cease to extend to such use. 

(8) An applicant shall not be entitled to 
rely for the purpose of clause (b of sub- 
section (1) or ofsub-section (2) on any none 
use of a trade mark which is shown to have 
been due to special circumstances in the 
trade and: not to any intention to abandon 
or not to use the trade mark in relation 
to the goods to which the application 
relates. 

38. Defensive registration of well-known 
trade marks. l 

(1) Where a trade mark consisting of any 
invented word has become so welleknown 
as respects any goods in relation to which 
it is registered and has been used, that 
the use thereof in relation to other goods 
would be likely to be taken as indicating & 
connection in thé course of trade between 
those goods anda person entitled to use the 
trade mark in relation to the firstemen- 
tioned goods, then, notwithstanding that 
the proprietor registered in respect of the 
first-mentioned goods does not use or pro- 
pose touse the trade mark in relation to 
those other goods and notwithstanding any- 
thing in section 37, the trade mark may 
on application in the prescribed manner 
by such proprietor be registered in his 
name in respect of those other goods asa 
defensive trade mark and, while so reo 
gistered, shall not be liable to be taken 
off the register in respect of those goods 
under the said section, 

(2) The registered proprietor of a trade 
mark may apply for the registration thereof 
in respect of any goods as a defensive trade 
mark notwithstanding that it is already 
registered in his name in respect of those 
goods otherwise than as a defensive trade 
mark, or may apply for the registration 
thereof in respect of any goods otherwise 
than as a defensive trade mark notwith- 
standing that itis already registered in hig 
name in respect of those goods as a defenə 
sive trade mark, in lieu in each case of the 
existing registration. 

(8) A trade mark registered as a defensive 
trade mark and that trade mark as other- 
wise registered in the name of the same 
prcpiietcr skall, notwithstanding that the 


20 - 


respective registrations are.in respect of 
diferent goods, be deemed to be, and shall 
be registered as, associated trade marks. 
(4) On application in the prescribed mane 
ner by any person aggrieved to a High 
Court. or tothe Registrar, the registration 
of a-trade mark as a defensive trade 
mark may be cancelled on the ground 
that the requirements of sub-section (J) 
are no longer satisfied in respect of 
any goods in relation to which the trade 
mark is registered in the name of the same 
proprietor otherwise than as a defensive 


trade mark, or may be cancelled as respects - 


any goods in relation to which it is register- 
ed. as a defensive trade mark on the 
ground that there is no longer any likeli- 
hood that the use of the trade mark in 


relation to those goods would be taken as- 
giving. the. indication. mentioned -in sub- 


section (1). ; 


(5) The Registrar may .at any time cane 
cel the registration as a defensive trade.‘ 


mark of a trademark of which there is no 
longer any registration in the name of the 
same proprietor otherwise than as a defen- 
sive trade mark, ` 

(6) Except as otherwise expressly provide 
ed in this section, the provisions of this 


Act shall apply inrespect of the registras. 


tion of the trade marks as defensive trade 
marks and of trade marks so registered as 
they apply in other cases. 

39. Registered users.. . 

(Z) A person other than the proprietor of 
a.trade mark may be registered ag a re- 
gistered user thereof in respect of all or 
any of the goods in respect of which it is 
registered (dtherwise than as a defensive 
trade mark) and either with or without cone 
ditions or restrictions. 

(2).The permitted use of a trade mark 


shal] be deemed to be used by the proprietor | 


thereof, and shall be deemed not to be used 
by a person other than the proprietor, for 
any - purpose for which such use is material 
under this Act or any other law. 

40. Power of registered user to take pro 
ceedings against infringement. 

(1) Subject to any agreement subsisting 
between the parties, a registered user of a 
trade mark shall be entitled to call upon 
the proprietor thereof to take proceedings 
to prevent infringement thereof, and if 
the proprietor refuses or neglects to do so 
within three months after being so called 
upon, the registered user may institute pro- 
ceedings for infringement in his own name 
asif he were the proprietor, making the 


« 


proprietor a defendant. 
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(2) Notwithing anything contained in any 
other law, a proprietor so added as defendant 
shall not be liable for any costs unless he 
enters an appearance and takes part in the 
proceedings. 

41. Applicati 
gistered user. 

(1) Where it is proposed that a person 
should’ be registered as a registered user of 
a trade mark, the proprietor and the pro- 
posed registered user shall make application 
in writing to the Registrar in the prescribed 
manner accompanied by an afidavit made 
by the proprietor, or by some person autho- 
rised tothe satisfaction of the Registrar 
to act on his behalf, — } Ba 

(a) giving particulars of the 1elation- 

. ship, existing or proposed, bet- 
ween the. proprietor and the pro- 
posed registered user,. including 
particulars showing the degree 


on for registration as re» 


of control by the proprietor over. 


the permitted use 


which their, 


relationship will confer and whether. - 


it is a term of their relationship 


that the proposed registered user. 


shall be the. sole registered user or 


~~ 


that there shall be any other ress - 
triction as to persons for whose. 
registration as registered users. 


application may be made ; 


(b) stating the goods in respect of which : 


registration is proposed ; 
(c) stating 


any conditions or restrictions . 


roposed with respect tothe charac- | 
ro of the goods, to the mode 
‘or place of permitted use, or fo 


any other matter ; } 
stating whether the permitted use 


(d) 


is to be for a period or without 


limit of period, and, if for a period, 


. the duration thereof; _ 
and by such further documents, information 
or evidence as may be required by the 
Registrar or a5 may be prescribed. 

(2) When the requirements of sub-sece 
tion {1) have been complied with, if the 
Registrar is satisfied that in all the 
circumstances the use of the trade mark 
in respect of the proposed goods or any of 
them by the proposed registered user sub- 
ject to any conditions or restrictions which 
the Registrar may think proper, would not 
be contrary to the public interest, the 
Registrar may register, subject as afore» 
said, the proposed © registered user as a 
registered user in respect of the goods as 
to which he is so satisfied. 

(8) The Registrar shall refuse an appli- 
cation under this section if it appears to 


1940 


him that the grant theréof would tend to 
facilitate trafficking in a trade mark. 

(4) The Registrar shall, if so requested 
by an applicant, take steps for securing 
that information given for the purposes of 
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an application under this section (other. 
than matter entered in the register) is not- 


disclosed to rivals in trade. 
(5) The Registrar shall issue 
prescribed manner— 
(a) of the registration of a perscn aga 
., ,  Tegistered user, to any other regis- 
a tered user of the trade mark ; 
(6) of an application under section 42, 
_ to the registered proprietor, and 
; each registered user, (not being the 
applicant) of the trade mark. 


“42, Power to Registrar to vary or cancel 
regusiration as registered user. T 
-Without prejudice to the provisions’ of 
_ Section 46, the registration of a person as 
a registered user— 


(a) may be varied by the Registrar as 


notice in the 


_ which, or any conditions or restric- 
~ = fions subject to which, it has effect, 


21 


performance of which he is ine 
terested ; 
(d) may be cancelled by the Registrar 
in respect -of any goods in relation 
to which the trade mark is no 
longer registered, 
43, Registered user not to have right of 


f. 


- assignment or transmission, 


Nothing in this Act shall confer on a 
registered user of a trade mark any assign- 
able or transmissible right to the use 
thereof, 

44. Use of one of associated or sub- 
stantially identical trade marks equivalent 
to use of another. 

(1) Where under the provisions of this 
Act use of a registered trade mark ig 
required to be proved for any purpose, the 
tribunal may, if and so far as it shall think 


- right, accept use of a registered associated 


trade mark, or of the trade mark with 
additions or alterations not substantially 


- affecting its identity, as an equivalent for 


regards the goods in respect of” 


on the application in writing in- 


‘the prescribed manner of . the 
registered proprietor of the trade 
mark:. 


i (b) may be cancelled by the Registrar 


~ 


on the application in writing in 


the - prescribed manner of the 
Tegistered proprietor’ or of the 
registered user or of any other 
registered user of the trade mark ; 


--(e) may be cancelled by the Registrar’ 


on the application in writing in the 
prescribed manner of any person 


ri 


. ~ 
- 


namely :— 
(i) that the registered user has used 
the trade mark otherwise than 

by way of the permitted use, or 

In such a way as fo cause or 


on any of the following grounds, ` 


to be likely to cause, deception. 


__ Or confusion ; 

(ii) that the proprietor or the regis- 
tered user misrepresented, or 
failed to disclose, some fact 


material to the application for’ 


the registration, or that the cir- 
cumstances have  matérially 
changed since the date of the 
registration ; ; 
(iii) that the registration ought not to 
have been effected having regard 
to rights vested in the applicant 
by virtue of a contract in the 


= 


"t 


the use required to be proved, 

(2) The use of the whole of a registered 
trade mark shall for the purposes of this- 
Act be deemed to be also a use of any trade. 
mark being a part thereof and registered 
in accordance with sub-section (1) of sece 
tion ll in the name of the same proprietor, 

45. Use of trade mark for export trade, 
and use when form of trade connection 
changes. 

(1) The application in British India of a 
trade mark to goods to bə exported from 
British India, and any other act done in 
British India in relation to goods to be 
go exported which, if done in relation to 
goods to be sold or otherwise traded in 
within British India would constitute use 
of a trade mark therein, shall be deemed 
to constitute use of the trade mark in 
relation tothose goods for any purpose for 
which such use is material under this Act 
or any other law. : 

(2) The use of a registered trade mark 
in relation to goods between which and the 
person using the mark any form of 
connection in the course of trade subsists 
shall not be deemed to be likely to cause 
deception or confusion on the ground only 
that the mark has been or is used in re- 
lation to goods between which and_ the 
person using the mark or any predecessor 
in his business different form of connection 
in the course of trade subsisted or subsists. 
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CHAPTER VII. - = relating to a trade mark ‘which . 
doés not in any way extend the 
pesca aaa lca Crore oe rights given by the existing regis- 


46. Power to cancel or vary registration 
and to rectify the register. k E 
(1) On application in the prescribed 
manner by any person aggrieved toa High 
Court or to the Registrar, the tribunal may 


make such order as it may think fit for 


cancelling or Varying the registration of 
a trade mark on the ground of any con- 
travention of, or failure to observe a condi- 
tion: entered on the register in relation 
thereto. oo er a 

" (2) Any person aggrieved by the absence 
or omission from the register of any entry, 
or by any entry made in the register with- 
out sufficient cause, or by avy entry wrongly 
remaining on the register, or by any error 
or defect in any entry in the register, may 
apply in-the prescribéd manner to a High 


Court orto the Registrar, and the tribunal. 


may make such order for making, expung- 
ing or Varying the entry as it may think fit, 

(8) The tribunal may in any proceeding 
under this section decide any question that 


it may be necessary or expedient to decide - 


in connection with the rectification of the 
register, 
-(4) AH 
its or his own motion, may, after giving 
notice in the prescribed manner to the 
parties concerned and after giving thém 


an opportunity of being heard, make any 
order referred to in sub-section (2) or’ 


sub-section (2), | 

(5) Any order of the Court rectifying 
the register shall direct that notice of the 
rectification shall be served upon the 
Registrar in the presecribed manner who 
shall: upon receipt of such notice rectify 
the register accordingly. 

47. Correction of register. 

(1) The Registrar may, on application 
made in the prescribed manner by the 
registered proprietor,— 

' > (a) Correct any error in the name, 
= address ‘or description of the regis» 
tered proprietor of a trade mark; 

(b) enter any change in the name, 

address or description of the per- 


son’ who is registered as proprie-. 


‘tor of a trade mark; 
(c) cancel the entry of a trade mark on 
the register; a 


(d) strike out any goods or classes of’ 


goods from those in respect of 
which a trade mark is registered; 
. (e) enter a disclaimer or memorandum 


‘High Court or the Registrar, of. 


tration of the trade mark. | 

(2) The Registrar may, on application 
made in the - prescribed: manner by a 
registered user of a trade mark, correct. 
any. error, or enter any change, in the 
name, address or description of the regis- 
tered user. as 7 

48. Alteration of registered trade mark., 

(1) The registered proprietor of a trade 
mark may apply in the prescribed man- 
ner to the Registrar for leave to add to 
or alter the trade mark in any manner 
not substantially affecting the identity 
thereof, and the Registrar may refuse leave 
or. may grant it on such terms -and sub» 
ject to such limitations as he may. think fit... 

(2) The Registrar may cause an appli- 
cation under this section to' be advertised 
in the prescribed manner in any case 
where it appears to him that it is expedient 
so to do, and where he does so, if within 
the prescribed time from the date of the 
advertisement any person gives notice to 
the Registrar in the prescribed manner 
of opposition to the application, the 
Registrar shall, after hearing the parties if 
so required, decide the matter. _ l 

(8) Where leave is granted under this 
section, the trade mark as altered shall be 
advertised in the prescribed manner, unless 
the application has already been advertis- 
ed under sub-section (2), 

49. Adaptation of entries in register to 
ene ier or substituted classification. of - 
oods, 

(1) The Registrar shall not, in exercise 
of any power conferred on him under 
clause (a) of sub-section (2) of section’ 84, 
make any amendment of the register which 
would have the effect of adding any goods 
or classes of goods to those in respect of 
which atrade mark is registered (whether 
in one or more classes) immediately be» 


_ fore the amendment is to be made, or of 


antedating the registration of a trade 
mark in respect of any goods: 

Provided that this sub-section shall not . 
apply when the Registrar is satisfied that 
compliance therewith would involve undue 
complexity and that the addition or antedate 
ing: as the case may be, would not affect 


8y substantial quantity of goods and 


would not substantially prejudice the rights. 
of any person. — | 

'(2) A’ propcsal so to amend the regis- 
ter shal] be notified to the registered proe 
‘[frietor cf the trade mark sffected and 


ba 
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advertised in the prescribed manner, and 
may be opposed before the Registrar by 
any person aggrieved on the ground that 
the proposed amendment contravenes the 
provisions of sub-section (1). 


CHAPTER VIII. œ 
OgetiFiosTION TRADE MARKS. 


50, Provisions of this Act applicable to 
certifiation trade marks. 

.Subject to the provisions of this Chapter, 
the other provisions of this Act except 
sections 6, 21, 22, 31, 32, 33, 36, 37, 38, 39, 
40, 41, 42 and 43 and sub-section (2) of s. 45 
shall apply to certification trade marks as 
they apply to trade marks. 

51. Certification trade mark not to be 
registered in name of person trading in 
goods certified thereby. 

A mark shall not be registrable as a 
certification trade mark in the name of a 
person who Carries on a trade in goods of 
the kind certified. 

52 Determination whether a mark isa 
certification trade mark, 

In determining whether a mark is 
adapted to distinguish in accordance with 
the provisions of clause (b) of sub-section 
(1) of section 2, the tribunal may have 
regard to the extent to which— 

(a) the mark is inherently so adapted to 
distinguish in relation to the 
goods in question; and . 

(b) by reason of the use of the mark 
or of any other circumstances, the 
mark isin fact so adapted to dis- 
tinguish in relation to the goods 
in question, 

53. Application for registration, 

(1) An application for the registration of 
a mark as a certification trade mark shall 
be made to the Registrar in writing 


-in the prescribed manner by the person 


proposed to be registered asthe proprietor 
therecf, and accompanied by a draft of the 
regulations to be deposited under sec- 
tion 56. 

(2) The provisions of section 14 shall 
have effect in relation to an application 
under this secticn as they have effect in 
relation to an application under the said 
section, except, that for references therein 
to acceptance of an application there shall 
be substituted references to authorisation to 
proceed with the appalication, 

(8) In dealing under the said provisions 
with an application under this section, the 
tribunal shall have regard to the like 
considerations, 80 far as relevant, as if the 
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application were an application under sege 
tion 14 and to any other considerations 
(not being matters within the competence 
of the Central Government under gece 
tion 54) relevant to applications under 
this section, including the desirability of 
securing that a certification trade mark 
shall comprise some indication that it is a 
certification trade mark. 

54. Consideration of application for 
registration by Central Government. 

hen authorisation to proceed with an 
application under s. 53. has been given, 
the Registrar shall forward the application 
to the Central -Government who shall cone 
sider the application with regard to the 
following matters, namely:— 

(a) whether the applicant is competent 
to certify the goods in respect of 
which the mark is to be registered; 

(b) whether the draft of the regulations 
to be deposited under section 56 is 
satisfactory; 

(e) whether in all the circumstances the 
registration: applied for would be 
to the public advantage; 

and may eitheir—_ 

(¢) direct that the application shall 

not be accepted; or 

(ii) direct the Registrar to accept 

. the application and approve the 
said draft of the regulations 
either without modification and 
unconditionally or subject to 
any conditions or limitations, or 
to any amendments or modificac 
tion of the application or of the 
regulations, which it thinks re- 
quisite having regard to any of 
the said matters; 
but, except in the case of a direction for 
acceptance and approval without modifica- 
tion and unconditionally, the Central Goy- 
ernment shall not decide the matter without 
giving tothe applicant an opportunity of 
being heard : 

Provided that the Central Government 
may, at the request of the applicant made 
with the concurrence of the Registrar, cone 
sider the application with regard to any 
of the said matters before authorisation to 
proceed with the application has been 
given, so however that the Central Governe 
ment shall be at liberty to reconsider any 
matter on which it has given a decision 


. under this provisoif any amendment or 


modification is thereafter made in tbe applic 
cation or inthe draft of the regulations. 
55. Opposite on to registration. 
(1) When an application has been ac- 


24 
cepted, the Registrar shall, as soon as may 
be thereafter, cause the application as 
‘accepted to be advertised in the prescribed 
manner, and the -provisions of section 15 
‘shall have effect in relation to the registra- 


ticn of the mark asif the application had 


‘been an application under section 14: 

Provided that, in deciding under the said 
provisions the tribunal shall have regard 
only to the considerations referred to in 
sub-section (3) of section 53, and a deci- 
sion under the said provisions in favour 
of the applicant shall be conditional on the 
determination in his favour by the Central 
Government under sub-section (2) of this 
‘section of any opposition relating to any 
of the matiers referred to in section 54, 
: (2) When notice of opposition is given 
-relating to any of the matters referred to 
‘in section 54, the Central Government shall, 
after hearing the parties, if so required, 
-and considering any evidence, decide whe- 
ther, and subject to what conditions or limi- 
-tations, or amendments or modifications, 
‘if any, of the application or of the regula- 

tions to be deposited under section 56, 
` registration is, having regard to those mat- 
‘ters, to be permitted. ' 

56. Depositiof regulations governing the 
‘use of a certification trade mark. - 

(1) There shall be deposited at the 
-Patent Office in respectof every mark re- 
igistered -as a certification trade mark regu- 


‘Jations approved by- the Central Govern- ` 


:ment for governing the use thereof, which 
“shall include provisions as to the cases in 
“which the propristor is to certify goods 
andto authorise the use of. the certifica- 
“tion trade mark, and may contain any other 
provisions which the Central Government 
“may by general or-special order require 
‘or permit to be inserted therein (including 
“provisions conferring a right of appeal to 
‘the Registrar against any refusal of the 
-proprietor .to certify goods or to authorise 
the use of the certification trade mark in 


vagcordance with the regulations); and regu- ~ 


‘lations so: deposited shall be open to ins- 
“pection in like manner as the register, 

* (2) The regulations so deposited may on 
‘the -application of the registered proprietor 
‘be altered by the Registrar with the con- 
“igsent-of the Central Government. 


- 
tod 
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(8) The Centra] Government may cause 
such application to be advertised in any 
case where it appears to it expedient so to 
do, and where it does so, if within the time 
specified in the- advertisement any person 
gives notice of opposition to the applicae 
ticn, the Central Government shall not de- 
cide the matter without giving the parties 
an opportunity of being heard. 

57. Right conferred by registration: - 

Subject to the provisions of secrions 25; 
26 and 58, the registration of a person as 
proprietor of a certification trade mark in 
respect of any goods shall, if valid, give 
to that -person the exclusive right to the 
use of the certification trade mark in rela- 
tion to those goods, and, without prejudice 
to the generality of the foregoing provision, 
that right shall be deemed to be infringed 
by any person who, not being the propries ` 
tor of the mark or a person authorised -by 
him in that behalf under the regulations 
‘deposited under section 56, using it in 
accordance therewith, uses a mark identical 


‘with it or so nearly resembling ‘it as<to be 


likely to deceive or cause confusion, in 
the course of trade, in relation to any goods 


in respect of which it is registered, and 


in such manner. as to render the use ofthe 
mark likely to be taken either— 


(a) as being use as a certification 
trade mark;or ~ : 
(b) to import a reference to some per- 
son having the right either as proe 
' Priestor, or by his authorisation 
under the’said regulations, to use 
` the mark, or to goods certified by 
the proprietor. 


58. No infringement in certain circum- 
stances. ra R 
.(1) The rignt to the use of a certification 


trade mark given under s. 57 by registra- 


tion shall be subject to any conditions or 
limitations entered on the register, and 
shall not be deemed to be infringed by the 
use of any such mark as aforesaidin any 
mode, in relation to goods to be sold or 
otherwise iraded in in any place, in relation 


. to goods to be exported to any market, or 


in any other circumstances, to which hav- 
ing regard to any such limitations, the 


. registration does not extend, 


(To be continued.) 
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IMPERIAL ACTS. 
(Continued from page 24.) 


(2) The said right-to the use of a certifi- 
cation trade mark shall not be deemed to 
be infringed by the use of any such mark 
as-aforesaid by any person— 

(a) in relation to goods certified by the 
proprietor of the mark if, as to 
those goods or a bulk of which they 
form part, the proprietor or another 
in accordance with his authorisa- 
tion under the relevant regulations 
has applied the mark and has not 
subsequently removed cr obliterat- 
edit, or the proprietor has at any 
time expressly or impliedly con- 
sented to the use of the mark, or 

(b) in relation to goods adapted to form 
part of, or to be accessory to, other 
goods in relation to which the mark 
has been used without infringe: 
ment of the right givenas afore- 
said or mightforthe time being 
be so used, if the use of the mark 
is reasonably necessary in order to 
indicate that the goods are so 
adapted and neither the purpose 
nor the effect of the use of the mark 
is ‘to ‘indicate otherwise than- in 
accordance with the fact that the 
goods are certified by the proprie- 


Á tor : 

Provided - that clause (a) shall not apply 
to ‘the case of use consisting of the appli- 
cation of any such mark as aforesaid to 
any goods, notwithstanding that they are 
sich-goods -as are mentioned in that clause 
if‘guch application-is contrary to the said 
régulations, 

(3) Where a certification trade mark is one 
oftwo:or more registered-certification trade 
marks which are identicalor nearly resem- 
ble-each other, the-use ofany of-those marks 
in exercise:of-the right to the use of that 
mark-given by registration, shall not be 
déemed‘to be.an-infringement of the right 
so’given-to the use of any other of ‘those 
marks, 


 167—3. 4 


59. Cancellation or varying of registra- 
tion. 

(1) The Central Government may, on the 
application in the prescribed manner of 
any person aggrieved or on the recommen: 
dation of the Registrar, and after giving 
the proprietor an opportunity of opposing 
the application or recommendation, make 


such order asit thinks fit for expunging 


or varying any entry in the register relate ` 
ing toa certification trade mark, or for 
varying the deposited regulations, on any 
of the following grounds, namely : 


(a) that the proprietor is no longer com: 
petent,in the case of any of the 
goods in respect of which the mark 
is registered, to certify those goods; 


(b) that the proprietor has failed to 
observe any provision of the depo» 
sited regulations to be observed on 
his part ; 


that itis no longer to the public 
advantage that the mark should 
be registered ; ° 


(d) that it is requisite for the public 
advantage that if the mark remains 
registered, the regulations should 
be Varied ; 

and neither a High Court nor the Registrar 
shall have any jurisdiction to make an 
order under section 46 on any of those 
grounds, 

(2) The Registrar shall rectify the register 
and the deposited regulations in such / 
manner as may be requisite for giving effect - 
to an order made under sub-section (1). 

60. Costs not to be awarded in certain ’ 
cases. 

The Registrar shall have no power to 
award costs to or against any party on an 
appeal to him against a refusal of the 
proprietor of a certification trade mark 
to certify goods or to authorise the use of 
the mark. ; 

ce. 


(c) 


—~ 


26 


had 


61. Decisions of Central Government to 


be final. 


Save as otherwise expressly provided in 
this Chapter, every decision of the Central 
Government under this Chapter shall be 
final. 


- CHAPTER IX. 
SPEOIAL PROVISIONS FOR TEXTILE GooDs. 


62. Texiile goods. 

The Central Government shall prescribe 
classes of goods (in this Chapter referred to 
as textile goods) to the trade marks used 
jn relaticn to which the provisions of this 
Chapter shall apply; and subject to the 
said provisions, the other provisions of this 
Act shall apply to such trade marks as they 
apply to trade marks used in relation to 
other classes of goods. 

.63. Branch of Trade Marks Registry 
at Bombay and Textile Marks Record. 

(1)There shall be established at Bombay, 
for the purpose of facilitating tke registra- 
tion of trade marks in respect of textile 
goods, a branch of the Trade Marks Regis- 
try. The officer in charge of the branch 
shall be called the Deputy Registrar. 

(2) There shall be kept at the said branch 
for the purposes of this Act a record called 
the Textile Marks Record wherein shall be 
entered copies of all entries in the register 
relating to trade marks registered in respect 
of textile goods and the said record shall 
at all convenient times be open to the 
inspection of the public, subject to such 


conditions and restrictions as may be 
prescribed. «= 
(8) Trade marks in respect of taxtile 


goods of which registration has been refused 
shall be entered in a list called the Refused 
Textile’ Marks List, a copy of which shall 
be kept at the said branch, and the list 
and the said copy shall at all convenient 
times be open to the inspection of the 
public, subject to such conditions and rese 
trictions as may be prescribed. 
64. Restrictions on registration of 
piece goods. 
ae respect of textile goods being piece 
goods— 
`- (a) no matk consisting of a line heading 
alone shall be registrable as a 
trade mark ; 
(b) a line heading shall not be deemed 
. ` to be adapted to distinguish ; 
~ (è) the registration of a trade mark 
-~ ghall not give any exclusive right 
to the use of a line heading ; 
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(d) the registration of letters or 
numerals, or any combination 


thereof, shall be subject to such 
conditions and restrictions a8 may 
be prescribed. 

65. Registration. 

(1) Applications for the registration of 
a trade mark in respect of textile goods 
may be made either to the Registrar or 
the Deputy Registrar at the option of the 
‘applicant, l | 

(2) In respect of all trade marks, appli- 
cations for registration of which are duly 
made to the Deputy Registrar under this 
chapter, the Deputy Registrar shall exercise. 
all the powers of the Registrar under, 
this Act but ehall be subject to the general 
superintendence of the Registrar. 

66. Adzisory Committees. | 

(1) The Oentral Government may in the 
prescribed manner constitute one or more 
Advisory Oommittees of persons versed in 
the usages of the textile trade for the 
purpose of this section. 

(2) The Registrar or the Deputy Registrar 
shall ecnsult any such Committee with 
respect to any circumstances peculiar to 
the textile trade arising on an application 
to register a trade mark in respect of textile 
oods. 

(8) The place of meeting and the conduct 
of business of such Committees shall be 
determined by rules made under this Act. 





CHAPTER X, 


OFFENOES AND RESTRAINT OF Use or ROYAL 
ARMS AND State EMBLEMS, 


67. Penalty for falsification of entries 
in register. 

If. any person makes, or causes to be 
made, a false entry in the register, or & 
writing falsely purporting to bea copy of 
an entry in the register, or produces or- 
tenders, or causes to be produced or tender- 
ed, in evidence any such writing knowing 
the entry or writing to be false, he shall be 
punishable with impriscnment fora term 
which may extend to two years, or with 
fine, or with both. 

68. Penalty for falsely representing a 
trade mark as registered. 

(1) From such date, not being earlier 
than one year from the commencement of 
this Act as the Central Government mays. 
by notification in the official Gazette, 
appoint in this behalf, no person shall make . 
any representation— = 


en ae | 
(a) with respect to a mark not being a 


kj 
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registered trade mark, to the effect 
that it is a registered trade mark; 


or 

(b) with respect toa part of a registered 
trade mark not being a part 
separately registered as a trade 
mark, to the effect that it is sepa- 
rately registered as a trade mark; 


or 

(c) to the effect that a registered trade 
mark is registered in respect of 
any goods in respect of which it 
is not in fact registered ; or 

(d) to the effect that the registration of 

. a trade mark give an exclusive 
right to the use thereof in any 
circumstances in which, having 
regard to limitations entered on 
the register, the registration does 
not in fact give that right. 

(2) If any person contravenes any of the 

provisions of sub-section (1), he shall be 

punishable with imprisonment for a term 

which may extend to six months, or with 

fine which may extend to five hundred 

rupees, or with both. 


(8) For the purposes of this section, the 
usein British India in relation to a trade 
mark of the word “registered”, or of any 
other expression referring whether expressly 
or impliedly to registration, shall be deemed 
to import a reference to registration in 
the register, except— .- 

(a) where that word or other expression 

: is used in direct association with 

other words delineated in charac- 
ters at least as large .as those in 


+ 
+ . 


which that w:rd or other express - 


sion is delinealed and indicating 
that the reference is to registration 
as a trade mark under the law 
of a country outside British India, 
being a country under the law 
of which the registration referred 
: to is in fact in force ; or 
(b) where that other expression is of 
_ itself such as to indicate that the 
reference is to such registration as 
is mentioned in clause (a) ; or 


o (c) where that word is used in relation 


to a mark registered as a trade 
mark under the law ofa country 
outside British India and in relation 
solely to goods to be exported to 
that country. 


69. Restraint of use of Royal Arms and 
State emblems. 


Jf a person, without due authority, uses 


in connection with any trade, business cale — 


~ 


authorised to use 
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ling or profession— 

(a) the Royal Arms (or arms so closely 
resembling the same as to be 
calculated to deceive) in such 
manner as to be calculated to 
lead to the belief that he is duly 
authorised so to use the Royal Arms, 


or 
(b) any device, emblem or title in such 

manner aS to be calculated to lead 
tothe belief that he is employed 
by, or supplies goods to, or is 
connected with, His Majesty's 
Government or the Central Govern- 
ment or any Provincial Governe 
ment or any department of any 
such Government, 

he may, at the suit of any person who is 

such Arms or such 

device, emblem or title or of the Registrar, 

be restrained by injunction from continuing 

so to use the same. 


ig ae 


CHAPTER XI. 
MiIscReLLANEOUS. 


70. Procedure before the Registrar, 
In all proceedings under this Act before 
the Registrar— 

(a) the Registrar shall have all the 
powers of a Civil Court for the 
purposes of receiving evidence, 
administering oaths, enforcing the 
attendance of witnesses, compelling 
the discovery and production of 
documents and issuing commissions 
for the examination of witnesses: 

(b) evidence shall be given by affidavit, 
provided that the Registrar may, 
if he thinks fit, take oral evidence 
in lieu of, or in addition to, such 
evidence by affidavit ; 

(c) the Registrar shall not exercise any 

_ power vested: in him by this Act 
or the rules made thereunder ade 
- versely to any party duly appear- 
ing before him ‘ without (if require 
ed in writing within the prescribed 
time so to do) giving such party 
-an opportunity of being heard ; 
(d) the Registrar may, fave as otherwise 
, expressly provided in this Act, and 
subject to any rules made in this 
behalf under section 84, make such 
orders a8 to costs as he considers 
reasonable, and any’ such order 
shall be executable as a decree of a 
Civil Court, 
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71. Procedure before Central- Govern- 
mente © 7 
‘Tn all proceedings under this Act before 
the -Centrál Government, evidence shall be 
-given by affidavit, provided that the Oen- 
tral Government may, if it thinks fit, take 
oral- evidence in lieu of, or in addition 
to, such evidence by affidavit, and shall 
‘for that purpose: have all the powers of 
+æ Civil Court referred to in clause (a) of 
-gection 70, l 
© Z2. Procedure in certain cases of option 
‘to apply to a High Court or the Registrar. 
-' Where under this Act an applicant has 
the option of making an application either 
‘to-a High Gourt or to the Registrar,— 
~ (a) if any suit or other proceedings 
2-0 concerning the trade mark in 
quéstion is pending before a High 
Court or a District-Court, the: ap» 
. |. plication shall be made to that 
High Court or, ab- the case may 
be, to the High Court within 
whose jurisdiction that District 
Court is situated ; © 
:- (b) if in any other case the application 
is made to the Registrar, the 
Registrar may, if he thinks fit, refer 
the application at any stage of the 
proceedings to a High Court. | 
73. Suits for infringement to be insti- 
tuted before District Court. 
` No suit for the infringement of a trade 
‘mark or otherwise relating to any right 
in a trade mark shall be ‘instituted in any 
Gourt inferior to a District Oourt having 
, jurisdiction to try the suit. 
~ 74. Appearance of Registrar in proceeds 
ings involving rectification of register. 
> (1). In any suit.or other legal proceed» 
ing in which the relief sought includes 
alternation or rectification of the register, 
‘the Registrar shall have the right to 
‘appear and be heard, and shall appear if so 
-directed by the tribunal. 
_ (8) Unless the tribunal otherwise directs, 
„the Registrar may, in lieu of appearing, 
submit a statement in writing signed by 
‘him, giving such particulars as he thinks 
.uproper of the proceedings before him re- 
lating to the matter in issue, or of the 
_grounds of any decision given by him 
affecting it, or of the practice of the 
.Patent Office in like cases, or of other 
‘matters relevant to the issues and within 
; his knowledge as Registrar, and such state- 
, ment shall be evidence in the suit or other 
proceeding. 
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(3) The costs of the Registrar shall bein | 
discreticn of the tribunal, but the 
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Registrar shall not be ordered. to pay the 
costs of any of the parties. 

75. Evidence of entries. in register and 
things done by Registrar. . 
' (1; A printed or written copy of any 
entry in the register, purporting to be 
certified by the Rigistrar and sealed with 
the seal of the Patent Office,. shall be 
admitted in evidence .in.ali Courts in British 
India and in. all proceedings without fur- 
ther proof of production of the original. - 

(2) A certificate purporting to be under 
the hand of the Registrar as to any entry, 
matter or thing that he is authorised by 
this Act or the rules to make or do shail 
be prima facie evidence of the entry 
having been made, and of the contents 
thereof, or of the matter or thing having 
been done or not done. 


76, Appeals. 

(1) Save’ as otherwise expressly’ provided. 
in .this.Act, an appeal shall lie, within 
the .period prescribed: by’ the Central 
‚Government, fromi any decision of the 
Registrar or Deputy Registrar under this 
Act or the rules made thereunder to- the 
High Court having jurisdiction.: z 

Provided that if any suit: or other pro- 
ceeding concerning the trade mark in 
question is pending before a High Court 
or a District Court, the appeal shall*be 
made to that High Court or, as the case 
may be, to the High Cvurt within whose 
jurisdiction that District Court is situated. 

(2) In an appeal by an applicant for 
registration against a decision of the 
Registrar under section 13 or section 14 
or section 15, it shall not be open, save 
with the express, permission of the Court 
to the Registrar or any party opposing 
the appeal to advance grounds other than 
those recorded in the said decision or 
advanced by the party in the proceedings 
before the Registrar, as:the case may be; 
and where any such additional grounds 
are advanced, the applicant for registra- 
tion may, on giving notice in. the pree 
seribed . manner, withdraw his application 
without being liable to psy the costs of 
the Registrar or the parties opposing his 
application. E 

(3) Subject to the provisions of this Act 
and of rules made thereunder,. the proe 
visions of the Oode of Civil Procedure, 
1908, shall apply to appeals before a High 
Court under this Act. l 


77. Power to High Courts. to make rules. 
. A High Court may make rules consistent 
‘with this Act as to the conduct and prò- 
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cedure of all proceedings under this Act 
before, its. i. 8 - a 

78. Certificate.of validity. . 

If in any legal proceeding in whieh tke 


validity of. the registration of a trade. mark ` 


comes into question, a decision is given 
in favour of the proprietor of the trade 
‘mark, the tribunal may grant a certificate 
to that effect; and if such a certificate 
js: granted, then in any subsequent legal 
-proceeding in which the said validity comes 
into guestion, the said proprietor on obtain- 
ing a final order or judgment in his favour 
shall, unless the said final order or judg- 
ment for sufficient reason directs otherwise, 
be entitled to his full costs, charges and 
expenses as between legal practitioner and 
client, 
>` 79: Trade usage, etc., tobe taken into 
consideration. 
_ In any suit or other proceeding relating 
‘to a trade mark, the tribunal shall admit 
‘evidence of the usages of the trade concern- 
ed and of any relevant trade mark or get 
up legitimately used by other persons, 

80. Agents. 


Where by or under this Act any act, . 


‘other than the making of an affidavit, is 
required to be done by any person, the act 
may, subject.to prescribed conditions-or in 
special cases with the consent of the 
Oentral Government, be done, in lieu of 
by that person himself, by a duly autho- 
rised agent, being either a legal practitioner 
or a person registered in the prescribed 
manner as a trade marks agent. 

81, Fees, 

.' There shall be paid in respect of appli- 
cations and registration and other matters 
under this Act such fees as may be prescrib- 
ed - by the Central Government. 

~. 82. Crown to be bound. 

_ The. provisions of this Act shall be bind- 
Jag on the Crown. . 

83. Power to make reciprocal arranges 
ments with other Governments, 

- If at any time after the expiry of six 
months’ from the commencement of this 
“section: it is-madeto appear to the Central 
‘Government that any Government outside 
British India has made satisfactory. pro- 
vision forthe protection within its terri- 
‘fories of trade marks in respect of which 
an application for registration has been 
‘made in British India, the Central Govern- 
“Mient. may, by: notification in the official 
Gazette, make provision with regard to 
„trade, marks in respect of which an appli- 
j cation for registration has been made withe 


eu roe, Leta 


-in the territories 


of that Government to- 
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enáble any person who has applied within 
such territories for registration of a trade 


‘mark or his legal représentative or assignee 


to obtain registration of the trade mark 
in British India under this Act on‘ his 
making an application for registration in 
British India within such period as‘ may 
be fixed in this behalf by the notification 
as if an application for registration under 
this Act had been madein respect-of that 
trade mark at the date at which the ap- 
plication for registration Was made within 
the territories of that Government. 

84, Power of Central Government to 
make rules. 

(1) The Central Government may, subject 
to the condition of previous publication 
by notification in the official Gazette, make 
rules to carry out-the purposes of this Act. 

(2) In particular and without prejudice 


‘to the generality of the foregoing power, 


such rules may— 

(a) prescribe the classification of goods 

for the purpose of tke registration 

of trade marks, and empower the 
Registrar to amend the register so 
far as may be necessary for the 
purpose of adapting the entries 
therein to any amended or substi- 
tuted classification which may be 
prescribed ; 

_(b) require the making of duplicates 
of trade marks and other docu- 
ments connected therewith ; 

(c) provide for securing and regulating 
the publication, sale or distr: btition 
of copies of trade marks and 
other documents connected- theres 


with ; 

(d) prescribe additional matters to- be 
entered in the register ; 

(e) prescribe the conditions and restric- 
tions subject to which the register, 
the Textile Marks Record and the 
Refused Textile Marks List may be 
inspected ; 

(f) prescribe the form of certificates o 
registration ; 

(g) prescribe the ,conditions under which 
a trade mark removed from the 
register may be restored under su be 
section (8) of section 18 ; 

(h) prescribe the further documents, 
information or evidence to accom- 
pany an application under sub- 
section (1) of section 41 ; 

(i) prescribe classes of goods as textile 
goods for the purposes of Chap- 
ter IX ; 

(j) provide for the constitution of Advisory 
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Committees referred toin section 66, 
and prescribe the places of meet- 
ing, and conduct of business at 
meetings, of such Committees ; 


- (k) regulate the awarding of coats by - 


the Registrar under section 70; 

(l) prescribe the conditions subject to 
which an agent referred to in 
section 80 may act ; 


(m) prescribe the fees to be paid under 


this Act ; 

'.(ny provide for the establishment of 
branches of the Trade Marks 
Registry when expedient for facilit- 
ating the working of this Act, 

; . and authorise the preparation of 

copies of the register to be kept at 

a such branch offices ; 

= (oj prescribe the manner in ai in 
proceedings under this Act before 
. the Central Government or the 
Registrar, applications shall be 
made, notices given and matters 
advertised ; 

_ (p) prescribe times or periods required 
by this Act to be prescribed ; 

(@) provide, generally, for. regulating 
the business of the Trade Marks 
Registry and of branches estab- 
lished under clause (n) or under 
section 63, and for regulating all 
things by this Act placed under the 
direction or control of the Central 
. Government or the Registrar. 

“85. ‘Power to Central Government to make 
provision for applications for registration 
before the coming into force of the remain- 
ing provisions of Act. 

The Centrad Government may, by noti» 
fication in the official Gazette pro- 
vide such procedure as it considers 
expedient to enable intending applicants 
to deposit trade marks at the Patent Office 
before the coming into force of the re- 
maining provisions of this Act ; 

“Provided that the deposit: of a trade 
mark under this section shall not affect 
any right, existing or accruing, in the trade 
mark, - 


-the Indian Ooinage Act, 
‘purpose hereinafter appearing; 
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ACT No. VI of 1940 
THEINDIAN GOINAGE (AMENDMENT) 
ACT, 1940 


, 194 a 


Received the assent of the Governor-General on the 


llth March, 1940, andis published in the Gazettea 


of India, Part IV, dated 16th March, 1940. 
An Act further to amend the Indian 
Coinage Act, 1906. 


Whereas itis expedient further to amend 
1906, for the 


It is hereby enacted as follows :— 
1. Short title. | 


This Act may be called the Indian 


-Coinage (Amendment) Act, 1940. 


tr Amendment of section 5 of. Act İH 
0 
For section 5 of the Indian Ooinage Act, 


' 1906 (hereinafter referred to as the said 
Act), the following section ‘shall be sube 


stituted, namely : 


“5. Standard mae and fineness, ; 


(1) The standard weight of the Govern- 
ment rupee shall be one hundred 
and eighty grains troy, 


(2) The other silver coins. shall be- of 
proportionate weight. 


(3) The standard fineness of the Govern- 
ment rupee shall be us follows, 
namely, eleven-twelfths, or one 
hundred and sixty-five grains ‘of 
fine silver, and one-twelfth, or 
fifteen grains of alloy ; of the -half- 
rupee, eleven-twelftha, or eighty- 
two and a half grains of fine silver, 
and one twelfth, or seven and a 
half grains of alloy : >: and of the 
quaiter-rupee, one. half, or twenty- 
two and a- half grains of fine 
silver, and one-half, or twenty- 
two and a half grains of alloy. ` 


(4) In the making of silver coins; a 
remedy shall be allowed of an 
amount nct exceeding the follow- 





ing, namely :— f 
Remedy in weight. Remedy in fineness, 
Rupee 
Five-thousandths Twothousondthe, 
Half-rupes 


` Quarter-rupee Nine-thousandthe Five thousandth 





=- - 


of June, 


1940 - 


and in applying the said remedies 
to quarter-rupees the remedies 
shall be applied to the average 
of one hundred coins and not to 
individual coins.” 


= Amendment of section 15, Act IIT of 


To section 15 of the said Act the follow- 
ing sub-section shall be added, namely :— 
“(8) All quarter-rupee silver coins 
' which may have béen issued under 
this Act prior to the commence» 
ment of the Indian Coinage 
(Amendment) Act, 1940, shall 
continue tobe a legal tender in 
payment or on account for any 
sum not exceeding one rupee at 

the rate of four for a rupee.” 





ACT NO. VII of 1940 


THE RESERVE BANK OF INDIA (CLOSING OF 
ANNUAL ACCOUNTS) ACT, 1940, 


Received the.assent of the Governor-General on the, 
llth March, 1940, and is published in the Gazette of 
India, Part IV, dated 16th March, 1940, 

An Act to facilitate the changing of the 
date on which the annual accounts of the 
Reserve Bank of India are closed. 


_Whereas it is expedient that certain pro». 
visions should be made to facilitate the 
changing of the date on which the annual 
accounts of the Reserve Bank of India are 
closed ; 

- It is hereby enacted as follows :— 

1. Short title and extent. | 

(1) This Act may be called the Reserve 
Bank of India (Closing of Annual Accounts) 
Act, 1940. 

(2) It extends to the whole of British 
India. 

2. Definition. 

In this Act “the Bank” means the Reserve 
Bank of India constituled by the Reserve 
Bank of India Act, 1934. . 

3. Power to close accounts at expiry of 
period of six months. 

Notwithstanding anything to the cont- 
rary contained in the Reserve Bank of 
India Act, 1934, or the regulations 
made under s. 58 thereof the Bank may, 
for the purpose of facilitating the changing 
of the date on which the annual accounts 
of the Bank are closed, close its accounts 
2s at- the close of business on the 30th day 
1940, and convene a-general meete 
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ing (which shall be annual general meet- 
ing within the meaning ofthe said Act) 
ata place where there ‘is an office of the 
Bank within six weeks from the date on 
which the accounts are closed : 

Provided that this general meeting shall 
not be held atthe same place as that at 
which the immediately preceding annual 
general meeting was held, 

4. Application of Act II of 1934 uhen 
accounts are. closed under section 3, 

References in sub-section (2)[of.section 14, 
section 52 and sub-sections (2) and (8) of 
section 53 of the Reserve Bank of India 
Act, 1934, to annual accounts, annual 
balance-sheet, the auditors’ report upon 
the annual balance-sheet and accounts, 
and the report of the Central Board: on 
the working of the Bank throughout the 
year, shall be deemed to include references 
to the accounts, balance-sheet, auditors’ 
report and the report of the Central Board 
in respect of a period of six months ending » 
on the 30th day of June, 1940. | 

5. Interpretation of section 47, Act II 
of 19384, 

For the purposes of section 47 of the 
Reserve Bank of India Act, 1934, the net 
profits of the Bank for the pericd of six 
months ending on the 30th day of June, 
1840, shall be deemed to be “net annual. 
profits’ but the cumalative dividend 
referred to in that section as payable out 
of such profits shall be payable at the. 
rate of one and three quarter per cent, 

6. Power to make regulations. 

The Central Board of Directors of the 
Bank may, with the previous sanction of 
the Oentral Government, make regulations 
to provide for any matter for which pro- 
vision is necessary Or.convenient in cone 
nection with the changing of the date on . 
which the annual accounts of the Bank’ 
are clcsed, and in particular and without 
prejudice tothe generality of the foregoing 
power for the manner in which the amount, 
if any, of the additional dividend referred 
to in section 47 of the Reserve Bank of 
India Act, 1934, shall be calculated in 
respect of the period of six months ending 
on the 30th day of June, 1940, 
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. ACT No. VIII of 1940. . 


THE INDIAN EMIGRATION 
(AMENDMENT) ACT, 1940 


Received the assent of the Governor-General on the 


. 
ma + 


llth March, 1940, and ts published in the Gazette 
of India, Part IV, dated 16th March 1940. 
An Act further to amend the Indian. 


Emigration Act, 1922, 


Whereas it is expedient further to amend 
the Indian Emigration Act, 1922, for the 
purposes hereinafter appearing ; 

‘It ig hereby enacted ae follows :. 


1. ‘Short title, . 
“This Act may be called the Indian 
Emigration (Amendment) Act, 1940. 


‘2. Amendment of section 29, Act VII 


of 11922. 
Jn section 29 of the Indian Emigration 
Act, 1922 (hereinafter referred to as the 


said Act), for the words “may be exercised. 


by‘those officers for the prevention of 
offences against -this 
shall be substituted, namely : 

L“may be exercised, for the prevention 


of offences against this Act, by. 


r. . any such officer, or by a Protector 
e of Emigrants, or.a person ap pointe 
_..- :ed under section 5”. 

<3.. Amendment of section 30-A, Act VIl 
of 1922. , 

To section 30-A: of the said Act the 
following sub-section chail be added, 
namely :— 

(5) ‘If any person commits an: offence 

under this section, any police officer 
z! "may arrest him: without warrant.” 


es 
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-ACT No. IX-of 1940. 
THE RESERVE BANK OF INDIA (AMENDMENT) 
ACT, 1940 


Received the assent of the Gik General on 
the llth-March, 1940, and is published in ithe 
Gazette of India, Part, IV dated 16th Marck, 
1940., 

“An: Act further to amend the Reserve 

Bank of India Act, 1934. 


Whereas it is expedient further to amend 
the Reserve Bank of India Act, 1934, for 
the purpose of enabling the Reserve Bank 
of India to act as agent of, and make 
loans and advances. to, the Board of Oom- 
missioners of Currency of Ceylon ; 

It is hereby enacted as follows :— 

1, Short title. 

This Act may be called the Reserve 
Bank of India (Amendment) Act, 1940. 


Act”. the following . 


18771.0 


Fal Amendment of section 17 of Act IT 
0 

In section 17 of the Reserve Bank of 
India Act, 1934,— 

(a) in clause (4), as adapted and 
modified ‘by the Third Schedule 
to the India and Burma (Burma 
Monetary Arrangements) Order, 
1937, for the words “and Burma: 
co-operative banks” the words 
“Burma co-operative banks and:the; 
principal currency authority of 
Ceylon” shall be substituted ; 

(6) in clause (13), the words “a bank 

which is” shall be omitted, and 
for the words “such banks” the 
words “banks which are such 
principal currency authorities” shall 
be substituted, 





ACT No. X of 1940. 


THE ARBITRATION ACT, 1940. 
Received the assent of. the Governor-General on the 
llth March. 1940, and is published inthe Gazette of 
India, Part IV, dated. 16th. March, 1940. 


An Act to consolidate ani amend the law! 
relating to Arbitration. 


Whereas it is expedient to consolidate. 


-ànd amend the law relating to arbitration- 


in -British India ; 
It is hereby enacted as follows :— 


OHAPTER I, 
INTRODUCTORY: 


‘4. Short ttle, extent and commenicer. 
ment, 

(1) This Act may be called the arbitra: 
tion Act, 1940. 

(2) It extends to the whole of British- 
India. 

(8) Itshall come into force-on the Ist day. 
of July, 1940. 


2. Definitions. 
In this Act, unless there is anything ro», 
pugnant ‘in the subject or context,— 


1 
An 


(a) “arbitration agreement” means a 
written agreement to submit pre 
sent or future differences ` to 
arbitration, whether an arbitrator- 
is named therein or not ; 


(b) “award” means an 


abimi 
award 5 se 
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| 
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IMPERIAL ACTS. 
(Continued form page 32.) 


(e) “Court” means a Civil Court having 
jurisdiction to decide the questions 
forming the subject-matter of 
the reference if the same had 
been the subject-matter of a suit, 
but does not, except for the pur- 
pose of arbitration proceedings 
under section. 21, include a Small 
Oause Court ; 

(d) “legal representative” means a per 
son who in law represents the 
estate of a deceased person, and 
includes any person who jnter- 
meddles with the estate of the 
deceased, and, where a party acts 


in a representative character, the - 


person on whom the estate de- 
‘volves on the death of the party so 
acting ; 

(e) “reference” means a reference to 
arbitration. 


OHAPTER IT. 


ARBITRATION WITHOUT INTERVENTION OF ` 
A Court. $ 


S. Provisions implied in arbitration 
agreement, . 

An arbitration agreement, unless a dif- 
ferent intention is expressed therein, shall 
be deemed to include the provisions set 
out in the First Schedule in so far as they 
are applicable to the reference. 


4. Agreement that arbitrators be appoint , 


ed by third party, - 
The parties to an arbitration agreement 


may agree that any reference thereunder . 
shall be to an arbitrator or arbitrators to 


be appointed by a person ‘designated. in 

the agreement either by name or as the 

- holder for the time being of any office or 
appointment. l 
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5, Authority of appointed arbitrator or 
umpire irrevocable except by leave of 
Court. 

The authority of an appointed arbitra- 
tor or umpire shall not be revocable 
except with the leave of the Court, unless 
a contrary intention is expressed in the 
arbitration agreement. 

6. Arbitration agreement not to be dis- 
charged by death of party thereto. 

(1) An arbitration agreement shall not 
be discharged by the deathof any party 
thereto, either as respects the deceased or 
any other party, but shall in such event 
be enforceable by or against the legal re- 
presentative of the deceased. 

(2) The authority of an arbitrator shall 
not be revoked by the death of any party by 
whom he was appointed. : 

(3) Nothing in this section shall affect 
the operation of any: law by virtue of 
which any right of action is extinguished by 
the death of a person. 

7.. Provisions in case of insolvency. 

(1, Where it is provided by a term in 
a contract to which an insolvent is a 
party that any differences arising thereout 
or in connection therewith shall be referred 
to arbitration, the said term shall, if the 
receiver adopts the contract, be enforce- 
able by or against him so far as it relates to 
any such differences, 

(2) Where a person who has been ad- 
judged an insolvent had, before the com- 
mencement of the insolvency proceedings, 
become a party to an arbitration agree» 
ment, and any matter to which the agrea- 
ment applies is required to be determinad 
in connection with, or for the purposes 
of, the insolvency proceedings, then, if 
the case is one to which subesection (J) 
does not apply, any other party to the 
agreement or the receiver may apply to 
the Court having jurisdiction in the ine 
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solvency proceedings for an order directing 
that the matter in question shall be re- 
ferred to arbitration in accordance with 
the agreement, and the Court may, if it 
is of opinion that, having regard to all 
the circumstances of the case, the matter 
ought to be determined by arbitration, make 
an order accordingly. 

(3) In this section the expression ‘‘recei- 
ver’ includes an Official Assignee. 


8 Power of Court io appoint arbitrator or 


uUmpiTe. 

(1) In any of the following cases— 

(a) where an arbitration agreement 
provides. that the reference shall 
be to one or more arbitrators to 
be appointed by consent of the 

` parties, and all the parties do 
not, after differences have ariseñ, 
concur in the appointment or ap- 
pointments ; or 

(b) if any appcinted arbitrator or- 
umpire neglects or refuses to act, 
or is incapable of acting, or dies, 
and the arbitration agreement 
does not show that it- was intende 
ed that the vacancy should not be 
supplied, and the parties or the 
arbitrators, as the case may be, do 

. not supply the vacancy ; or 

- (c) -where the parties or the. arbitrators 
are required to appoint an umpire 

and do not appoint him ; : 
any party may:serve the other parties 
or the arbitrators, as the case may be, 
with a written notice to concur |. in the 
appointment or appointments or in “2upply- 
ing the vacancy. _ oe 
(2) If the appointment is not made 
within fifteen clear days after the service 
of the said notice, the Court may, on the 
application of the party who gave the 
notice and after giving the other parties 
an opportunity of. being heard, appoint 
an arbitrator or arbitrators or umpire, 
as. the case may be, who shall have like 


power to act in the reference and to make. 


an award as if he or they had been appointe 
ed by consent of all parties. 

9. Power to party to appoint new arbi- 
traior or,in certain cases, a sole arbitra» 
tor. 

-Where an arbitration agreement pro- 
vides that a reference shall be to two 
arbitrators, one to be appointed by each 
party, then, unless a different intention is 
expressed in the agreement,— | 

(à) if either of the appointed arbitra- 
| tors neglects or refuses to act, 


. Or is incapable of acting, or 
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dies, the party who appointed 
him may appoint a new arbita- 
tor ip his place ; 

(b) if one party fails to appoint an 
arbitrator, either originally or by 
way of substitution as aforesaid, 
for fifteen clear days after the 
service by the other party of a 
notice in witting to make the 
appointment, such other party 
having appointed his arbitrator 
before giving the notice, the party 
who has appointed an arbitrator 
may appoint that arbitrator to 
act as sole arbitrator in the re- 
ference, and his award shall be 
binding on both parties as if he 
had been appointed by consent ; 

Provided that the Oourt may set aside 
any appointment as sole arbitrator made 
under clause (b) and either, on sufficient 
cause being shown, allow further time to 
the defaulting party to appoint an arbit- 
rator or pass such other order as it thinks 
fit. l 
Explanation. —The fact that an arbitra- 
tor or umpire, after a request by either 
party to enter on and proceed with the 
reference, does not within one month comply 
with the request may constitute a neglect or 
refusal to act within the meaning of sece 
tion 8 and this section, 

-10. Provisions as to appointment of threé 
or mòre arbitrators. 

(1) Where an arbitration agreement pro- 
vides that a reference shall be to three 
arbitrators, one to be appointed by each 
party and the third by the two appointed 
arbitrators, the agreement shall have effect 
as if it provided for ihe appointment of an 
umpire, and not for the appointment of a 
third - arbitrator, by the two arbitrators 
appointed by the parties, — a 

(2) Where an arbitration agreement pro~ 
vides that a reference shall be to three 
arbitrators to be appointed otherwise than 
as mentioned in sub-section (1), the award 
of the majority shall, unless the arbitra- 
tion agreement otherwise provides, prevail. 

(8) Where an arbitration agreement pro- 
vides for the appointment of more arbitras 
tors than three, the award of the majority, 
or if the arbitrators are equally. divided im 
their opinions, the award of the umpire 
shall, unless the arbitration agreement other: 
wise provides, prevail. 

11. Power to Court to remove arbitra» 
tors or umpire in ceriain circumstances. 

_(1) The Court may, on the application of 
any party to a reference, remove an arbitrae 
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tor or umpire who fails to use all reason- 
able dispatch in entering on and proceeds 
ing withthe reference and making an 
award, 

(2) The Court may. remove an arbitrator 
or umpire who has misconducted himself or 
the’ proceedings, 

(3) Where an arbitrator or umpire is ree 
moved under this section, he shall not be 
entitled to receive any remuneration in res» 
pect of his services, 

(4) For the purposes of this section the 
expression “proceeding with the reference” 
includes, in a case where reference to the 
umpire becomes necessary, giving notice 
of that fact to the parties and to the um- 
pire. 

12, Power of Court where arbitrator is 
removed or his authority revoked. 

(1)Where the Court removes an umpire 
who has not entered on the reference or one 
or more arbitrators (not being all the 
arbitrators), the Court may, on the applica- 
tion of any party tothe arbitration agree- 
ment, appoint persons to fill the vacancies, 

(2) Where the authority of an arbitrator 
or arbitrators or an umpire is revoked by 
leave of the Court, or where the Court re- 
moves an umpire who has entered on the 
rejerence or a sole arbitrator or all the 
arbitrators, the Court may, on the application 
of any party to the arbitration agreement, 
either— 

(a) appoint a person to act as sole arbi- 
trator in the place of the person or 
persons displaced, or 

(b) order that the arbitration agreement 
shall cease to have effect with reas 
pect to the difference referred. 

(8, A person appointed under this sec- 
tion as an arbitrator or umpire shall have 
the like power toact in the reference and 
fo make an award as if he had been ap- 
pointed in accordance with the arbitration 
agreement. 

13. Powers of arbitrator. n 

The arbitrators or umpire shall, unless a 
a different intention is expressed in the 
agreement, have power to— 

(a) administer oath to the parties and 
witnesses appearing ; 

(b) state a special case for the opinion 
of the Court on any question of 
law involved, or state the award, 
wholly or in part, in the form of a 
special case of such question for the 
opinion of the Court ; 

(c) make the award conditional or in the 
alternative ; 

(d) correct in an award any clerical mis- 
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take or error arising from any acsi» 
dental slip or omission ; 

(e) administer to any party to the arbitra» 
tion such interrogatories as may, 
in the opinion of the arbitrators or 
umpire, be necessary. 

14. Award tobe signed and filed. 

(1; When the arbitrators or umpire have 
made their award, they shall siga it and 
shall give notice in writing to the parties 
of the making and signing thereof and 
of the amount of fess and charges payable 
in respect of the arbitration and award, 

(2; The arbitrators or umpire shall, at the 
request of any party to the arbitration 
agreement or any person claiming under 
such party or if so directed by the Court 
and upon payment of the fees and charges 
due in respact of the arbitration and award 
and of the costs and charges of filing the 
award, cause the award or a signed copy 
of it, together with any depositions and 
documents which may have been taken 
and proved before them, to be filed in Court, 
and the Court shall thereupon give notice 
to the parties of the filing of the award. 

(8) Where the arbitrators or umpire 
state a special case under clause (b) of 
section 13, the Court, after giving notice 
to the parties and hearing them, shall 
pronounce its opinion thereon and such 
opinion shall be added to, and shall form 
part of, the award. 

15. Power of Court to modify award. 

The Court may by order modify or correct 
an award— 

(a) Where it appears that a part of the 
award is upon 2 matter not referred 
to arbitration and such part can be 
separated from the other part aad 
does not affect the decision on the 
matter referred ; or 

(b) where the award is imperfect in form, 
or contains any obvious error which 
can be amended without affecting 
such decision ; or 

(c) where the award contains a clerical 
mistake or an error arising from an 
accidental slip or omission. 

16, Power to remit award. 

(1) The Court may from time to time ree 
mit: the award or any matter referred to 
arbitration to the arbitrators or umpire for 
reconsideration upon such terms as it 
thinks fit— . 

(aì) where the award has left undeter- 
mined any of the matters referred 
to arbitration, or where it deter- 

' mines any matter not referred to 
arbitration and such matter cannot 


36 


be separated without affecting the 
determination of the matters re- 
ferred ;or . 

(6; where the award is so indefinite as to 
be incapable of execution ; or 

(c) where an objection to the legality of 
the award is apparent upon the 

. face of it. 

(2) Where an award is remitted under 
sub-section (1) the Court shall fix the time 
within which the arbitrator or umpire shall 
submit his decision to the Court ; 

Provided that any time so fixed may be 
extended by subsequant order of the Oourt. 

(8) An award remitted under sub-sece 
tion (1) shall become yoid onthe failure of 
the arbitrator or umpire to reconsider it and 
submit his decision within the time fixed. 

17. Judgment interms of award. 

- Where the Court sees no cause to 
remit the award or any of the matters referr- 
ed to arbitration for reconsideration or 
to set aside the award, the Oourt shall, 
after the time for making an application 
to set aside the award has expired, or 
such application having been made, after 
refusing it, proceed to pronounce judgment 
according to the award, and upon the 
judgment so pronounced a decree shall 
follow, and no appeal shall lie from such 
decree except on the ground that itis in 
excess of, or not otherwise in accordance 
with, the award. . i 


. 18. Power of Court to pass interim 
orders. 

-1D Notwithstanding anything contained 
in section 17, at any time after the filing 
of the award, whether notice of the filing 
has been served or not, upon being satis- 
fied by affidavit or otherwise that & party 
has taken or is about to take steps to 
defeat, delay or obstruct the execution of 
any decree that may be passed upon the 
award, or that speedy execution of the 
award is just and necessary, the Court 
may pass such interim orders at it deems 
necessary, 

(2) Any person against whom such interim 
orders have been passed may show cause 
against such orders and the Court, after 
‘hearing the parties, may pass such further 
orders as if deems necessary and just. 


19, Power to supersede arbitration when 
award becomes void orig set aside, 
- Where an award has become void under 
‘sub-section (8) of section 16 or has been 
set aside, the Court may by order super- 
‘sede the reference and shall thereupon 
. order that the arbitration agreement shall 
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cease to have effect with respect to’ the dif- 
ference referred. 


eet OP eet 


CHAPTER I, 


ARBITRATION WITH INTERVENTION oF A COURT 
WHBRE THRRE IS NO SUIT PENDING. 


20, Application to file in Court arbitra- 
tion agreement. 

(1) Where any persons have entered 
into an arbitration agreement before the 
institution of any suit with respect to the 
subject-matter of the agreenment or any 
part of it, and where a difference has 
arisen to which the agreement applies 
they or any of them instead of proceeding 
under Chapter II, may apply to a Court 
having jurisdiction in the matter to which 
the agreement relates, thatthe agreement be 


filed in Court. 


(2) The application shall be in writing 
and shall be numbered and registered asa 
suit between one or more of the parties inte» 
rested or claiming to be interested as plaintiff 
or plaintiffs and the remainder as defendant 
or defendants, if the application has been 
presented by all the parties, or, if otherwise, 
between the applicant as plaintiff and the 
other parties as defendants. ; 

(8) On such application being made, the 
Court shall direct notice thereof to be 
given to all parties to the agreement other 
than the applicants, requiring them to show 
cause within the time specified in the 
a why the agreement should not be 
filed. ' 
` (4) Where no sufficient cause is shown, 
the Court shall order the agreement to be 
filed, and shall make an order of reference 
to the arbitrator appointed by the parties, 
whether in the agreement or otherwise, 
or, where the parties cannot agree upon 
an arbitrator, to an arbitrator appointed by 
the Court. 

(5) Thereafter the arbitration shall proe 
ceed in accordance with, and shall be 
governed by, the other provisions of this Act 
so far as they can be made applicable, 





CHAPTER IV 
ARBITRATION IN SUITS. 


21. Parties to suit may apply for order 
of reference. 

Where in any suit all the parties inte- 
rested agree that any matter in difference 
between them in the suit shall be referred | 


‘to arbitration, they may at any time be» 
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fore judgment is pronounced apply in write 
ing to the Court for an order of reference. 

Appointment of arbitrator. 

The arbitrator shall be appointed in such 
manner as may be agreed upon between the 
parties. 

23. Order of reference. . 

(1) The Court shall, by order, refer to 
the arbitrator the matter in difference 
which he is required to determine, an 
shall in the order specify such time as it 
thinks reascnable for the making of the 
award, 

(2) Where a matter is referred to arbitra- 
tion, the Gourt shall not, save in the man- 
ner and to the extent provided in this Act, 
deal with such matter in the suit. 

24. Reference to arbitration by some of 
the parties. 

Where some only of the parties toa suit 
apply to have the matters in difference 
between them referred to arbitration in 
accordance with, and in the manner pro- 
vided by, section 21, the Oourt may, if 
it thinks fit, so refer such matters to 
arbitration (provided that the same can 
be separated from the rest of the subject- 
matter of the suit) in the manner pro» 
vided in that section, but the suit, shall 
continue so far as it relates to the parties 
who have not joined in the said applica- 
tion and to matters not contained in the 
said reference as if no such application 
had been made, and an award made in 
pursuance of such a reference shall be bind- 
ing only on the parties who have joined in 
the application. 

25. Provisions applicable to arbitrations 
under this Chapter. 

The provisions of the other Ohapters 
shall, so far as they can be made ape 
plicable, apply, to arbitrations under this 
Obapter. l 

Provided that the Gourt may, in any of 
thə circumstances mentioned in sections 8, 
10, 11 and 12 instead of filling up the 
vacancies or making the appointments, 
make an order superseding the arbitration 
and proceed with the suit, and where the 
Court makes an order superseding the arbi- 
tration under section 19, it shall proceed 
with the suit. 


ee 


OHAPTER V. 
GENERAL, 


26. Application of Chapter. 
Save as otherwise provided in this Act, 
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the provisions of this Chapter shall apply tc 
all arbitrations. 

27, Power of arbitrators to make an ine 
terim award. 

(1) Unless a different intention appears 
in the arbitration agreement, the arbitrae 
tors or umpire may, if they think fit, make 
an interim award, 

(2) All references in this Act to an award 
shall include references to aninterim award 
made under sub-section (J). 

28. Power to Court only to enlarge time 
for making award. 

(1) The Court may, if it thinks fit, whe- 
ther the time for making the award has 
expired or not and whether the award has 
been made or not, enlarge from time to time 
the time for making the award. 

(2) Any provision in an arbitration 
agreement whereby the arbitrators or 
umpire may, except, with the consent of 
all the parties to the agreement, enlarge the 
time for making the award, shall be void 
and of no effect. 


29. Interest on awards. 

Where and in so far as an award is 
for the payment of money the Court may 
in the decree order interest, from the 
date of the decree at such rate as the 
Court deems reasonable, to be paid on the 
principal sum as adjudged by the award and 
confirmed by the decree. 

Grounds for setting aside award, 

.An award shall not be set aside except on 
one or more of the following grounds, 
namely : 

(a) that an arbitrator or umpire has 
misconducted himself or the pro 
ceedings ; j 

(b) that an award has been made after 
the issue of an order by the Court 
superseding the arbitration or after 
arbitration proceedings have bes 
come invalid under section 35 ; 

(c) that an award has been improperly 
procured or is otherwise invalid. 


31. Jurisdiction. 

(1) Subject to the provisions of this Act, 
an award may be filed in any Oourt having 
jurisdiction in the matter to which the re- 
ference relates. 

(2) Notwithstanding anything contained 
in any other law for the time being in force 
and save as otherwise provided in this Act, 
all questions regarding the validitv, effect 
or existence of an award or an arbitration 
agreement between the parties to the agree- 
ment or persons claiming under them shall 
be decided by the Court in which the award 
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under the agreement has been, or may be 
filed, and by no other Oourt. 

(8) All applications regarding the cone 
duct of arbitration proceedings or other- 
wise arising out of such proceedings shall 
be made to the Court where the award has 
been, or may be, filed, and to no other 
Oourt. 

(4) Notwithstanding anything contained 
elsewhere in this Act orin anv other law 
for the time being, in force, where in any 
reference any application under this Act 
has been made in a Court competent to 
entertain it, that Court alone shall have 
jurisdiction over the arbitration proceedings 
and all subsequent applications arising out 
of that reference and the arbitration pro- 
ceedings shall be made in that Court and 
in no other Court. 

32. Bar to suits contesting arbitration 
agreement or award, 

Notwithstanding any law for the time 
being -in force, no suit shall lie on any 
ground whatsoever for a decision upon the 
existence, effect or validity of an arbitration 
agreement or award, nor shall any arbitra- 
tion agreement or award be set aside, 
amended, modified or in any way affected 
otherwise than as provided in this Act. 

33. Arbitration agreement of award io 
be contested by application. 

Any party to an arbitration agreement or 
any person claiming under him desiring to 
challenge the existence or validity of an 
arbitration agreement or an award or to have 
the effect of either determined shall apply to 
the Oourt and the Court shall decide the 
question on affidavits : 

Provided that where the Court deems it 
just and expsdient, it may set down the 
application for hearing on other evidence 
also, and it may pass such orders for dis- 
covery and particulars as it may doina 
suit. 

34. Power to stay legal proceedings 
where there is an arbitration agreement, 

Where any party to an arbitration agree- 
ment or any person claiming under him 
commences any legal proceedings against 
any other party to the agreement or any 
person zlaiming under him in respect of any 
matter agreed to be referred, any 
party to such legal proceedings may, at 
any time before filing a written statement or 
taking any other stepsin the proceedings, 
apply to the judicial authority before which 
the proceedings are pending to stay the 
proceedings; and if satisfied that there is 
no. sufficient reason why the matter should 
not be referred in accordance with the 
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arbitration agreement and that the applicant 
was, at the time when the proceedings were 
commenced, and still remains, ready and 
willing to do all things necessary to the 
proper conduct of the arbitration, such 
authority may make an order staying the 
proceedings. 

35, Effect 
arbitration, 

(1) Noreference nor award shall be rendere- 
ed invalid by reason only of the con:mences 
ment of legal proceedings upon the subject- 
matter of the reference, but when legal 
proceedings ‘upon the whole of the subject- 
matter of the reference have been come 
menced between all the parties to the refe- 
rence and a notice thereof has been given 
to the arbitrators or umpire, all further 
proceedings in a pending reference shall, 
unless a stay of proceedings is granted 
under section 34, be invalid. . 

(2) In this section the expression “parties 
to the reference’ tincludes any persons claim- 
ing under any of the parties and litigating 
under the same title. l 

36. Power of Court where arbitration 
agreement is ordered not to apply to a 
particular difference, to order that a provie 
sion making an award a condition precedent 
to an action shall not apply to such 
difference. oe 

Where it is provided (whether in the 
arbitration agreement or otherwise) that an 
award under an arbitration agreement shall 
be a condition precedent to the bringing:of 
an action with respect to any matter- to 
which. the agreement applies, the Court, if 
it orders (whether under this Act or 
any other law) that the agreement shall 
cease to have effect as regards any particular 
difference, may further order that the said 
provision shall also cease to have effect as 
regards that difference. 

37. Limitations, 

(1) All the provisions of the Indian 
Limitation Act, 1908, shall apply to arbitra 
tions as they apply to proceedings in Court; 

(2) Notwithstanding any term in an 
arbitration agreement to the effect that no 


of legal proceedings: on 


‘gause of action shall accrue in respect of 


any matter required by the agreement to be 
referred until an award is made under ‘the 
agreement, a cause of action shall, for the 
purpose of limitation, be deemed to have 
accrued in respect of any such matter at the 
time when it would have. accrued but for 
that term in the agreement. 

(8) For the purposes of this section and of 
the Indian Limitation Act, 1908, an arbitra- 
tion shall be deemed to be commenced 


Titi 
4 


ae 
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when one party to the arbitration agree- 
ment serves on the other parties thereto a 
notice requiring the appointment of an 
arbitrator, or where the arbitration agree- 
ment provides that the reference shall be 
to a person named or designated in the 
agreement, requiring that the difference be 
submitted to the person so named or de- 
Signated. 5 

(4) Where the terms ofan agreement to 
refer future differences to-arbitration proe 
vide that any claims to which the agree- 
ment applies shall be barred unless notice 
to appoint an arbitrator is given or an 
arbitrator is appointed or some other step 
to commence arbitration proceedings is 
taken within a time fixed by the agreement, 
and a difference arises to which the agree- 


ment applies, the Court, if it is of opinion 
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that in the circumstances of the case undue 
hardship would otherwise be caused, and 
notwithstanding that the time so fixed has 
expired, may on such terms, if any, as the 
justice of the case may require, extend the 
time for such period as it thinks proper. 

(6) Where the Court orders that an award 
be set aside or orders, after the commence- 
ment of an arbitration, that the arbitration 
agreement shall cease to have effect with 
respect to the difference referred, the period 
between the commencement of the arbitra- 
tion and the date of the order of the Court 
shall be excluded in computing the time 
prescribed by the Indian Limitation Act, 
1908, for the commencement of the pro- 
ceedings (including arbitration) with rese 
pect to the difference referred. 


(To be continued’) 


Extracts from Contemporaries. 


Statement Leading to Discovery, 

As a result of the Full Bench ruling of 
the Lahore High Oourt (cf. our note 
in April issue on p. 25 Journal section) 
holding that any statement by the 
accused before a Police Officer, even if 
leading to a discovery is inadmissible, the 
Punjab Government introduced a Bill in the 
Legislature to amend the Criminal Pro- 
cedure Code, in order to nullify the effects of 


the ruling aforesaid and maintain the status 


quo. Howscever one may sympathise with 
the Government’s point of view, one cannot 
but feel that the action of the Govern- 
ment is hasty and not well thought out. 
We are fully aware of the difficulties that 
the ruling will entail upon the Police 
investigation. Their work is already 
handicapped by rigours of law relating to 
confessions and their admissibility. But 
it must be admitted that in spite of these 
handicaps and safeguards against involun- 
lary confessions, we so often read of 
strictures that are passed by Courts, 
against the method of investigation. The 
law was taking its own course. The Oourts 
always interpreted the law in favour 
of the accused. The investigating autho- 
rities themselves are to be blamed for 
this. The present ruling of the Lahore 
High Court is a culminating point in 
that process of purging the Police methods 
of the “third degree’ method: so often 
employed by them. There are instances 
where Police have tried to hoist any dis- 


covery made by them independently of 
the statement of the accused, upon the 
accused. In such cases, it is very difficult, 
though not impossible for the accused 10 
rebut the presumption arising out of such 
discovery. Now the Oourt had came to his 
rescue. But unfortunately, the executive, with 
ell its good intention, is undoing the whole 
some effect of the ruling. We think, the 
batter course for it to adopt would have 
been, as suggested by our local contem- 
porary “The Tribune’ to refer the matter 
to a committee of High Court Judges. But 
now since the Bill has been referred to the 
Subjects Committee, we respectfully sug- 
gest that it should take advice of the 
High Court itself. It would not be difficult 
for the High Oourt to suggest safeguarde 
while admitting ‘the statement to the 
Police, leading to discovery, like those 
already on the statute book, insuring that 
the confessions are made voluntarily. 


Enlargement of the Jurisdiction of 
the Federal Court. 

We welcome the move ofthe Govt. of 
India to enlarge and extend the powers 
and the jurisdiction of the Federal Oourt 
to civil matters, As the matters now stand 
the present jurisdiction of the Federal Court 
is confined to matters involving the intere 
pretation of the Oonstitution Act. Ever 
since 1920 there has been a very strong 
movement in the Country for the establish- 
ment of a Supreme Oourt. But we find 


i 
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that some of the public men and our: con- 


temporaries have criticised the move. But” 


for our own part we strongly feel the 
necessity and desirability for such a 
Court. Supreme Court is asa matter of fact 
an essential part of the Oonstitution. We 
may here refer to that excellent article 
contributed by Sir Dr, H. 8. Gour, to the 
All India Reporter in 1928. Therein the 
learned jurist has conclusively. shown the 
urgent need for such a Oourt. The main 
objections to the extention of the powers 
are that it shall be difficult to find men 
free from political and religious bias to 
serve on the Bench, To this our answer 
is that the majority of the , members of 
the Judicial Committee of the Privy Oouncil 
are and were the retired Judges of the 
Indian High Oourts. India might lag 
behind in other matters but in matters 
intellectual it can stand any test. India 
has produced men, who could have adorned 
any Bench as a Judge, The other argu- 
ment is that the establishment of the Supreme 
Court shall take away that visible link 
between the Orown and the subject. We 
do not think that any weight would be 
attached to this argument based as it is on 
sentimental grounds, Moreover, we are not 
in favour of abolishing the right of appeal 
to the Privy Council from the decisions 
of the Federal Court, but concurrent juris- 
diction of the Federal Oourt at the option 
of the parties should be avoided. Unlike 
the Privy Council, the new Supreme Court 
shall be responsive to the growth of legal 
ideas and the social advances of the Indian 
Society. The prohibitive costs, delay and 
other inconveniences, in the matter of 
appeals before the Privy Council; are hind- 
rances, and by the establishment of the 
Supreme Oourt, an ordinary litigant shall 
be able to get judgment of the Highest 
Tribunal of the Oountry. Now that India 
is promised a Dominion Status of the 
statute of West Minister variety, such a 
Court is indispensible from various points of 
view. 


Chief Court for Sind ~ ~ 
S:mething is better ` than ‘nothing. 
Nearly 15 years ago, the Civil Justice Com- 
mittee recommended the establishment of 
-a Ohief Court for Sind. The people how» 
ever, wanted a full fledged High Oourt, 
Their ` desire was natural. The establishe 
‘ment of a High Court was all the more 
necessary, after the separation of the Pro» 
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vince from the Presidency of Bombay: - 


The recommendation of the Committee 
had remained, for .variouS reasons on 
paper only. At last, after much agitation | 
and many deputations, Sind goton April. 
15,a Chief Court. It was indeed a Red 
Letter Day in the history of the Province. 
The inauguration ceremony was perform-. 
ed with all the appropriate formalities. | 
Though the establishment of the Ohief 
Court doesnot remove the want of the. 
people, its constitution which follows closely 
the Letters Patent of the Bombay High. 
Court will go a great way to meet the 
popular demand, We have no doubt that 
the new Court will carry onthe traditions 
of justice and equity, for which the British 
justice is so famous. 


Mukhtears and their position in the | 
> Legal Professlon. 

Fourth session of all Bengal and Assam 
Mukhtears’ Conference was held recently 
at Alipore under the Presidency of 
Mr, Amarendra Nath Ghosh, Pointed 
reference was made by both the learned 
President and the Chairman of the Recep- 
tion Committee in their addresses, to - the 
ancmalous position in which the Mukhtears ` 
stand, They are now included in the class” 
of Pleaders, In Uivil and Revenue Law 
they must get 60 per cent. marks to get 
through the examination. Thus from the 
academical point of view their status is in 
no way inferior to that of the -Pleaders. 
But still, we find that whereas a Mukhtear 
is allowed to represent an accused before- 
the Sessions, he is debarred from doing. 
so before the. Presidency Magistrate. We 
do not know why this anomaly should now 
be continued unless of course there are 
other reasons known alone to the authori 
ties, to make this distinction, 

Similarly, even after passing the examina» 
tion in Oivil and Revenue Laws with such a, 
high percentage as 60 per cent., they are 
not entitled to appear in cases involving 
the administration of such laws. In cases. 


. involving criminal misappropriation even 


to the extent of lacs, he is entitled te 
prosecute or defend in Oriminal: Courts 
but in Oivil Courts he is not entitled to. 
appeareven in simple ex parte suits. 
Involving a few rupees. There seems to 
us to be no justification for this handicap 
imposed upon them. The sooner this 
anomaly is ended the better it is for all 
concerned, a 
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IMPERIAL ACTS. 
(Continued from page 39.) 


_ 38. Disputes as to arbitrator's remunera- 
fron or costa. 


(1) Ifin any case an arbitrator or umpire ` 


refuses to deliver his award except on pay- 
ment of the fees demanded by him, the 
Court may, on an application ia this behalf, 
order that the arbitrator or umpire shall 
deliver the award to the applicant on paye 
ment into Court by the applicant of the fees 
- demanded, and shall, after such inquiry, if 
any, as it thinks fit, further order that out 
of the money so paid into Oourt there shall 
be paid to the arbitrator or umpire by way 
of fees such sum as the Court may congider 
reasonable and that the balance of the 
money, if any, shall be refunded to, the 
applicant, . , 

(2) An application under sub-section (J) 
may be made by any party to the reference 
unless the fees demanded have been fixed 
by written agreement between him and 
the arbitrator or umpire, and the arbitrator 
OF umpire shall be entitled to appear and 
be heard on any such application, 

(3) The Court may make such orders as 
it thinks fit respecting the costs of an 
arbitration where any question arises rese 
pecting such costs and the award contains 
no sufficient proVision concerning them, 





. OHAPTER VI. 
APPBALS. 


39, Appealable orders, — | 
(1) An appeal shall lie from the following 
orders passed under this Act (and from no 
others) .to the Oourt authorised by law to 
hear appeals from original decrées of the 
Court passing the order :— 
An order — : ~ 
(i) superseding an arbitration ; 
(ii) on-an award stated in the form of a 
Special case ; 
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(iii) modifying or correcting an award ; 

(tv) filing or refusing to file an arbitra 
tion agreement ; 

(v) staying or refusing to stay legal 
proceedings where there is an 
arbitration agreement ; 

(vt) setting aside or refusing to set 
aside an award: 

Provided that the provisions of this section 
shall not apply to any order passed by a 
Small Oause Court. 

(2) No second appeal shall lie from an 
order passed in appeal uader this section, 
but nothing in this section shall affect or 
take away any right to appeal to His 
Majesty in Oouncil. 


OHAPTER VII, 
MIsogLLANHOUS. 


40. Small Cause Court ° not to have 
jurisdiction over arbitrations save arbitra- 
tions in suits before it. 

A Smal! Oause Oourt shall have no 
jurisdiction over any arbitration proceede 
ings or over any application arising tneree 


‘out save on application made under 
section 21. 
41. Procedure and powers of Court. - 


Subject to tne provisions of this Act 

and of rules made thereunder— 

(a) the provisions of the Code of Oivil 
Procedure, 1808, soali apply to 
all proceedings before the Court, 
and to all appeals, ander this Act, 


and 

.(b) the Court shall have, for the pur- 
pose of, and in relation to, arbitra- 
tion proceedings, the same power 
of making orders in respect of 
any of the mattera set out in the 
‘Second Schedule as it has for the 


` cesses” 


= t 
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purpose of, and in relation to, 
any proceedings before the Court: 

Provided that nothing in cl. (b) | shall 
be taken to prejudice any power which 
may be vested in an arbitrator or umpire 
for making orders with respect to any of 
such matters, 

42. Service of. notice by party 
arbitrator. 

Any notice required A this Act to be 
servéd otherwise than through the Oourt 
by a party to an arbitration agreement 
or by an arbitrator or umpire shall be 
served in the manner provided in. the 
arbitration agreement, or if there is no such 
Provision, either— 

(a) by delivering ‘it to the person on 

whom it is to be served, or 

(b) -by sending it by post in a letter 

.- -addressed to’ that person at his 
usual or last known place of abode 
‘or: business in British India and 
registered under Chapter VI of the 
Indian Post Office Act, 1898. 

43. < Power of Court to issue processes 
for appearance before: arbitrator. 

(1) The Oourt- shall- issue the same 
processes to the parties and witnesses 
whom the arbitrator or umpire desires to 
. examine as the Oourt may issue in suite 
tried before it. 

(2) Persons failing to attend in aocordance 
with such process, or making any other 
default, or refusing to give their evidence, 
or guilty of any -contempt-to the arbitrator 
or umpire during the investigation of the 
reference, shail be` subject to the ike 
. disadvantages, penalties and punishments 
by order of the Oourt on the representation 
of the arbitrator or umpire as they would 
incur for the like offences in suits tried 
before the Court. 

(3, In this section the expression “pros 
includes summonses and commise 
sions for the examination of witnesses and 
summonses to produce documents. . 

44. Power to High Court to make rules, 

The High Court may. make rules con- 
_ Bistent with this Act as to:— 

(a) the filing of awards and all pro 

_ ceedings consequent thereon or in- 

_ cidental thereto; 
(b) the filing and hearing of special cases 
and all 

_ thereon or incidental thereto ; 

(o the staying of any suitor proceed- 
ing in contravent.on of an arbitra- 
tion agreement; 


or 


ay <. (d) the forme to, be used for the pur- 


poses of this Act; 
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(e) generally, all proceedings in Court 
under this Act, 

45. Crown to be bound. 

The provisions of this Act shall be 
binding on the Orown. 

46. Application of Act to 
arbitrations. 

The provisions of this Act, except sub- 
section (1) of section 6 and sections 7, 12 


statutory 


and 37, shall apply to every arbitration 


under any other enactment for the time 
being in force, ‘as if the arbitration were 
pursuant to an arbitration agreement and 


_as if that other enactment were an arbitra- | 


tion agreement, except in so far as this 
Act is inconsistent with that other enact- 


ment or with any rules made thereunder. -: 


47. Act to apply to all arbitartions! 

Subject to the provisions of section 46, 
and' save insofar as is otherwise provided 
by any law for the time being in. force, 
the provisions of this Act shall apply to 
all arbitrations and to all proceedings, 
thereunder : 

Provided that an arbitration award other- 
wise obtained may with the consent ‘of 
all the parties interested be taken into 
consideration as a compromise or: adjust- 
ment of a suit by any. Oourt before which. 
the suit is pending. 

48. . Saving for pending S 

The provisions of this Act shall not 
to any reference pending at the 
commencement of this Act, to which the 
law in force immediately before the come 
mencement of -this Act shall, notwithstande 
ing any repeal effected by ‘thie Act, cone 
tinue to apply. 

49. Repeals and amendments. > 

(1) The enactments specified in the Third 
Schedule are hereby repealed to the extent 
= ica in the fourth column theres 
O 

(2) The enactments specified in the 
Fourth Schedule are hereby amended to 
the extent and in the manner mentioned 
in the fourth column thereof, 





r 
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THE FIRST SCHEDULE. 
(See section 3.) © Rs 


IMPLIED CONDITIONS OF ARBITRATION 
. AGREEMENTS. : 


1. Unless otherwise expressly pude, 
the reference shail be to'a sole arbitrator. 
2, If the reference is to an even num- 
ber of arbitrators, the arbitrators shall. 
appoint an unpue not later than one 
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month from the latest date of their respec- 
tive appointments. 

3. The arbitrators shall make their 
award within four months after entering 
on the reference or after having been 
calied upon to act by notice in writing 
from any party to the arbitration agreement 
or within such extended time as the Court 
may allow. 

4. If the arbitrators have allowed their 


arbitration agreement or to the umpire-a © 
notice in writing stating that they cannot 


agree, the umpire shall forthwith enter. on 
the reference in lieu of the arbitrators, 

5. The umpire shall’ make his award 
within two months of entering on the refer- 
ence or within such extended time as the 
Court may allow. 

6. The parties to the reference and all 
persons claiming under them shall, subject 
to the provisions of any law for the time 
being in force, submit to bé examined 
by the arbitrators or umpire on oath or 


affirmation in relation to the matters in- 


difference and shall, subject as aforesaid, 
prodece before the arbitrators or umpire 
all books, deeds, papers, accounts, writings 
| and documents within their possession or 
power respectively, which may be required- 
or called for, and do all other things 
which, during the proceedings on the 


reference, the arbitrators or umpire may ` 


require. 

7:. The award shali be final and binding 
on the parties and persons claiming under 
them respectively. 
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8. The costs of the reference and award 
shall be in-the discretion ` of the arbitrators 
or umpire who may direct to, and by whom, 
and in what manner, such costs or any 
Part thereof shall be paid, and may tax or 
setile the amount of costs to be so paid or 
any part thereof and may award costs to 
i paid as between legal practitioner and 
client. awe, ag os 





THE SECOND SCHEDULE — 
(See section 41.) 
Powggs or Court. 


1, The preservation, interim custody or 
sale of any goods which are the subject 


matter of the reference. 


2. Securing the amount in difference in 
the reference. | 
~ 3, Tne detention, preservation or inspec: 
tion of any property or thing- which is the 
subject of the reference ,or as to which 


- any question may arise therein and autho» 


rising for any of the aforesaid purposes 
any person to enfer upon or into any land 
or building in the possession of any party 
to the reference, or authorising any samples 
to be taken, or any observation to beimade, 
or experiment to be tried, which -may be 
necessary or expedient for the purpose of 
obtaining full information or evidence. 

4. Interim. injunctions or the appointe 
ment of a receiver. 

c. The appointment of a guardian for a 
Minor or person of unsound mind for the 


purposes of. arbitration proceedings. 


THE THIRD SOHEDULE 


[See section 49 (I .] _ 


EWAOTMENTS REPRALED. - - 4 




















Year, No. Short title. 
1 2 jo: 8 
1°99 | IX .. | The Indian Arbitration | The whole, 
Act, 1899,- - - 7 * 
1908 | V The Code of Civil Pro- | Section 89, 


cedure 1908, 








of section 


Extent of repeal. 


4 . 
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clauses (a) to (f) (both inclusive) of sub-section (1) 


104 and the Second Schedule. 
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THE FOURTH SOHEDULE. 
[See section 49 (2).] 


ENAOTMENTS AMENDED. 





Year, No, Short title. Amendments, 
E. 2 3 4 


OS o g 


i, D p EEA 

















1863 | XX . | The Religious Endow- | (a) In section 16— 
ments Act, 1863, 
. (i) for the words and figure “Chapter VI of the Code of Civil 


Procedure” the words and figures “Chapter IV of the | 


Arbitration Act, 1940" shall be substituted ; 
(ii) for the words and figures “section 312 of the said Code” 

the words and figure “section 21 of the said Act” shall’ 
to substituted, , 

(b) Ia section 17, for the words and figure “section 312 of the 
said Code of Oivil Procedure’? the words’ and figures 
emir 21 of the Arbitration Act, 1940” shall be sube 
stituted. | 


1877 | I . | The Specife Relief | In section 21— 
a Act, 1877. i 
$ Ci) forthe words and figure “Code of Oivil Procedure and the 
: Indian Arbitration Act, 1899" the words and figure 
“Arbitration Act, 1940" shall be substituted; . 

(id) after the words “but if any person who has made such a 
contract” the words ‘other than an arbitration agree- 
ment to which the provisions of the said Act apply” 
shall be inserted. 


1908 | IX .| The Indian Limitation | In the First Schedule— 


Act, 1908. 
(i) for oe 158 of the following shall be substituted, 
namely :—~ 
“158, Under the Thirty days, The date of ser- 
Arbitration Act, vice ofthe notice 
1940, to set aside of filing of th 
an award or to award, . ; 


get an award 
remitted for re- 
consideration, ı 
(ij) in Articles 159 and 179, for the words “same Ocde” in 
the first column the words and figure “Oode of* Civil 
Procedure, 1908” shall be substituted : 
(sii) for Article 178 the following shall be {substituted, 
namely :— 


+ “178. Under the Ninety The; date? of ser- 
Arbitration Act, days, vice of the 
1940, for the fil- notice of the 
ing in Court of making of the 
an award, award,” 


1910 | IX .}] The Indian Electricity | In section’52, for the figure “1899” the figure “1940” shall be 







Act, 1910, substituted. 
1913 | FII .| The Indian Companies | In section 152— 
Act, 1913. 


(3) for the figure 1899" in both places [where it occurs. the 
„figure “1940" shall be substituted ; 
(ši) in sub-section (3) the words “other than those restricting 
the application of the Act in respect of the subjects 
matter of the arbitration” shall be omitted. 
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1940 
Act No XI of 1940. 


THE COAL MINES SAFETY (STOWING) 
AMENDMENT ACT, 1940 


Received the assent of the Governor-General on the 
26th March 1940, and is published in the Gazette of 
India, Part IV, dated March 30, 1940, 


An Act to amend the Coal Mines Safety 
Stowing Act, 1939 


Whereas it is expedient to amend the Coal 
Mines Safety (Stowing) Act, 1939, for the 
purposes herein after appearing ; 


It is hereby enacted as follows :— 


1. Short title. | 
This Act may be called the Coal Mines 
Safety (Stowing) Amendment Act, 1940, 
. Amendment of preamble to Act XIX 
of 1939. 
In: the preamble tothe Coal Mines Safety” 
(Stowing) Act, 1939 (hereinafter referred to 
as the said Act), after the word “stowing”’ 
the words “and other opérations” shall be 
inserted, and for the word ‘ operation”, 


- Where it cccurs for the seecnd time, the word 


“operations” ehall be substituted, 
ae Amendment of section 6, Act XIX of 
1939, 


In section 6 of the said Act,— 

‘(a) the brackets and: words “(not being 

territory which has been declared 

` under s. 5-of the Indian Tariff Act, 
1934, to be foreign territory for the 
purposes of that section)” shall be 
omitted ; 

(b) after the words “a duty of customs” 
the brackets and words “(which 
shall be in addition to any duty 
of customs for the time being 

~ Jeviable under any other Act,” shall 

i be inserted. 

b Amendment of section 7, Act XIX of 
1 ; 

In section 7 of the said Act, for the words, 
figures and brackels “determined in like 
manner to that provided in sub-section (1) 
of section 144 of the Government of India, 
Act, 1935” the words “determined in such 
manner as may. be: prescribed” shall be 
substituted. ace 

a Amendment of section 8, Act XIX of 
` In sub-section (2) of section 8 of the said 
et, — 

(a) the word “and” at the end of 
clause (7) shall be omitted ; 

(b) after clause (ii) the: following clauses 

n shall be added, namely :— 


(iii) the execution of operations-other - 
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than stowing in furtherance of 
_ the objects of this Act; and 
(iv the prosecution of research work 
connected With safely in mines”, 

6. Amendment of section 9, Act XIX of 
1939. 

In sub-section (2) of section 9 of the said 
Act, after the word “stowing”, where it 
occurs for the second timé, the words “or 
any other operation towards which assistance 
may be granted under this Act" shall be 
inserted. 

7, Amendment of section 12, Act XIX of 
1939. 

In sub-section (2) of section 12 of the said 
Act, after clause (b) the following clause 
shall be inserted, namely :— 

(bb) the determination of the net proceeds 
of the duty of excise for the pure 
poses of section 7”, 





Act No. XII of 1940. 
THE INCOME-TAX LAW Amendment Act, 1940 


Received the assent of the Governor-General on tho 
96th March 1940, and is published in the Gazette of 
India, Part IV, dated March 30, 1940. 


An Act to amend the 
Income tax. 


Whereas it is expedient to amend the 
law relating to income-tax for the purposes 
hereinafter appearing ; 


It is Hereby enacted as follows : — 
1. Short title and extent. 
(1) This Act may be called the Income-tax 
Law Amendment Act, 1940. . 


law relating to 


~~ ¥4 


India, "2E - 

2, Amendment of Act VII of 1939. 

In section 11 of the Indian Income-tax 
(Amendment) Act, 1939, for clause (a) of 
sub-clause (i127) of clause (b) the following 
clause shall be substituted, namely :— 

(a) after the word “equivalent” the words 

‘where the assets are ships other 
than ships ordinarily plying on 
inland waters,” shall be inserted, 
and after the word “prescribed” 
the following words shall be added, 
namely :— ` 

“and in any other case, to such per- 

centage on the written: down 
value thereof as may in any case 
or classjof cases be prescribed” ’, 
3. Amendment of ‘section 35 Act XI of 


1922. . 
In.section 35 of the Indian Income-tax 
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rer ha 1922 (hereinafter referred to as the said 
Ac 3 
(a) in sub-section (1),— 
ri) after the words “assessment order” 
. the words “or refund order" shall 
be inserted, and for the words 
“or assessment” the word ‘“‘assess- 
ment or refund” shall be sube 
stituted ; 
(ii) in the first proviso, after the word 
“asgeesment” the words “or ree 
ducing a refund” shall be in- 
serted ; 

‘byi in sub-section (3). after the words 
“enhancing the assessment” the 
words ‘‘or reducing a refund” shall 
' be inserted, 

eA Amendment of section 54, Act XI of 
1 
i In sub-section (8) of section 54 of the said 
ct,— 

(a) after clause (g the following clause 
shall be inserted, namely :-— 

(gg) of any such particulars, relevant 
to, any, inquiry into a charge of 

i misconduct in connection with 

income-tax proceedings against a 

lawyer or registered accountant, 
to tbe authority referred to in 
sub-section (8) of section 61, when 
exercising the functions referred 
to in that sub-section,”: 


(b)i in sub-clause (mò, before the words ` 


sso much of such particulars” the 
word “of” shall be inserted. 
5. Amendment of section 585, Act XI of 
1922. 
In section 588 of the said Act, the words 
“and supertax”,-in both places where they 
occur, shall be omitted. 
R Amendment of section 64, Act XI of 
1922. 
To section. 64 of the said Act the following 
sub-section shall be added, namely :—~ 
“(5) The provisions of sub-section (2) 
and sub-section (2) shall not apply 
and shall be deemed never at any 
time to have applied to any assessee— 
(a) on whom an assessment or re-assess- 
ment for the purpcses of this Act 
has been, is being or is to be made 
in the course of any case in respect 
of which a Commissioner of Income- 
tax appointed without reference to 
` area under sub-section (2) of sec» 
- tion 6 is exercising the functions 
i a Commissioner of OOR E 


(b) sieve by any distribution or allce 
~ Cation of work made by the Coms 
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missioner of Income-tax under sub- 
section (5) of section 5, a particular 
“‘Income-tax Officer has been charged 
with the function of assessing that 

i assessee, Or 

(c) who or whose income is included i in a 
class of persons or a ‘glass of 
incomes specified in any notification 
issued under sub-section (6) of 
section 5, 


but the assessment of such person, whether 


the proceedings for such assessment 
began before or after the Ist day 
of April, 1939, shall be made by the 
Incomestax Officar for the time being 
charged with the function of making such 
assessment by the Central Board of Revenue 
or by the Com missioner of Incomes-tax to 
whom he is subordinate, as the case may 


be.” 


7, Insertion of new section 67 B in Act XI 
of 1922. 

After section 67 A of the said Act the 
ane section shall be inserted, name» 


y 

“67 B. Actto have effect. pending legis- 
lative provision for charge of income-tax. 

If on the ist day of Aprilin apy. year 
provision has not yet been made by 
an Act of the Indian Legislature for 
the charging of incomestax for that 
year, this Act shall nevertheless have 
effect until such provision is 89 made 
as if the provision in force in the 

preceding year or the provision pro- 
posed in the Bill then before the 
Legislature, whichever is more favour» 
able to the assessee, were actually in 
force.” 

8. Amendment of Schedule, Act XI of 
1922. 

In the Schedule to the said Act, in parae 
graph (b) of the second rule, after-the word: 
“surplus”, where it first occurs, the words 

“arrived ‘at by adjusting the surplus or 


deficit” shall be inserted, and the words ` 


“after adjusting such surplus” shall be 


omitted. ' 


9. Validity of certain assessments and 
proceedings made under Act XI of 1922. 


No assessment made -in accordance with. 


sub-section (5) of section 64 of the said Act 


before the 30th day of December, 1939, and : aan 


no proceedings taken in the course of, or 
for the purposes of, so making any assess 
ment before that date shall be or continue 
to be invalid by reason of anything: con- 
{ained in sub-sections (1) and (2). of sec- 
tion 64 of the said Act.. So 


F 


Cm 


1940 


10. Repeal of Ordinance IX of 1939. 

The Income-tax (Removal of Difficulties 
and Validating) Ordinance, 1939, is hereby 
repealed. 





Act No. XIII of 1940. 


THE RESERVE BANK OF INDIA (SECOND 
AMENDMENT) ACT, 1940. 


Received the assent of the Governor-General on 
the 26th March 1940, and is published in the Gazette of 
India, Part Iv, dated March 30, 1940. 


An Act further to amend the Reserve 
Bank of India Act 1934, 


Whereas it is expedient further to amend 
the Reserve Bank of India Act, 1934, for 
the purpose hereinafter appearing ; 


It is hereby enacted as follows :— 

1. Short title, 

This Act may be called the Reserve Bank 
of India (Second Amendment) Act, 1940. 

ae Amendment of section 4, Act II of 
1934. 

In section 4 of the Reserve Bank of India 
Act, 1934, as adapted and modified in 
accordance with the Third Schedule to the 
India and Burma(Burma Monetary Arrange- 
ments; Order, 1937 (hereinafter referred to 
asthe said Act), after sub-section (4) the 
following sub-section shall be inserted, 
namely :— 

(44) Without prejudice to the validity 


of any registration made before the ` 


commencement of the Reserve Bank 
of India (Second Amendment) Act, 


1940, no person shall, after the com: ` 


mencement of that Act, be registered 
asa Shareholder in respect of any 
shares held by him whether in his 
own name or jointly with another 
person or persons in excess of a, total 


nominal value of twenty thousand 


rupees, or be entitled to payment of 
any dividend on such shares or to 
exercise any of the rights of a share 
holder ın respect of such shares 
otherwise than for the purpose of 
selling the shares.” 

3. Amendment of section 56, Act II of 
1934. 

In sub-section (2) of section 56 of the said 
Act after the words “registered in his name” 
the following words: shall be inserted, 
namely :— 

“or that any shareholder, to whom the 
provisions of’ sub-section (4A) of sece 
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in excess of a total nominal value of 
twenty thousand rupees.” 





ACT No. XIV of 1940 


THE PARSI MARRIAGE AND DIVORCE 
(AMENDMENT) ACT, 1940. 


' Received the assent of ,the Governor-General on the 
Eth April, 1940, and is published in the Gazette of 
India, Part IV, ‘dated April 13, 1940. 


An Act to amend the Parsi Marriage and 
Divorce Act 1936 


Whereas it is expedient to amend the 
Parsi Marriage and Divorce Act, 1936; 


It is here by enacted. as follows:— 

1. Short title. 

This Act may be called the Parsi Mare 
riage and Divorce (Amendment) Act, 1940, 
ae Amendment of section 40 Act III of 
1936 

In section 40 of the Parsi Marriage and 
Divorce Act, 1936,— 

{a) in sub-section (1), after the words 
“the husband shali” the words 
“while the wife remains chaste 
and unmarried’, shall be inserted; 

(b) in clause (a) of 'sub- -section (1), the 
words “while she remains chaste 
and unmarried” shall be omitted ; 

(e) after sub section (2) the following 
subesection shall be added :— 

3) Where an order for alimony or 
maintenance in favour of a wife 
has been made either under the 
provisions of the Parsi Marriage 
and Divorce Act, 1865, or under 
the provisions of this Act, the 
Court, if satisfied that the wife 
has remarried or has not re 
mained chaste, shall vary or 
rescind the order”, 





ACT No. XV of 1940. 
THE EXCESS PROFITS TAX ACT, 1940. 


' Received the assent of the Governor-General on the 
Gth April, 1940, and is published in the Gazette of 
India, Part IV, " dated April 13, 1940. 


An Act to impose a tax on excess profits 
arising out of certain businesses. 


Whereas it is expedient to impose a tax 
on excess profits ` arising out of certain 
businesses in the conditions prevailing 


tion 4 apply, is the holder. of shares, during the present. hostilities ; 


. 
ssh 


t 
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: Itis hereby enacted as follows ; 

1, Short title, extent and commencement. 

(1) This Act may be éalled the Excess 
Profits Tax Act, 1940. 

(2) It extends to the whole of British India. 

(3) It shall comeinto force on such date 
as the Oentral Government may, by noti- 
fication. in the. oficial Gazette appoint. 

2. Definitions. 

In this Act, unless there is anything 
repugnant in the subject or context,— 

(1) ‘accounting period” in relation :to 

any business means— 


(a) where the accounts of the business 


are made up for successive periods 
of twelve months, each of.such 
periods }-- 

0). in any othar case, such period as the 
` Excess’ Profits Tax Officer may 
determine : i 

Provided that in determining any account 
ing period under sub-claus6 (b) the Excess 


‘Profits Tax Officer shall have regard to the 


period, if any, which is, or has been, de- 


” termined as the previous year for ‘that busi- 


ness for the purposes of the Indian Income- 
tax Act, 1922; ` 

(2) “Appellate Assistant Commissioner” 
Ineans a person appointed to be an Appel- 
late Assistant Wommissioner of Excass 


_' Profits Tax under section 3; 


(3) “average amount of capital” means 
the average amount of capital employed in 


. any business ås computed in accordance - 
_ with the Second Schedule ; ; 


(4) “Board of Referees” means” : a Board 


_ of Referees appointed under sectioa 3 ; 


(5) “business includes any trade, com- 


' merce or manufacture or any adventure in 


the nature of trade, commerce or manu- 


` -facture or any profession or vocation, but 


does not include a profession carried 


-on by an individual or by individuals 


in partnership if the profits on the 
profession depend wholly or mainly on 
his or their parsonal qyualitications unless 
such profession consists wholly or mainly 
in the making of contracts on behalf of 
other persons or the’ giving to other per- 
sons of advice of a commercial nature in 
„cona ection with the making of contracts : 
Provided thit where ‘the’ functions of. a 


Gomi pany or of a SICieLy incorporated by or 


under any enactment consist wholly or 
mainly inthe holding. of inyestments or 
other property the? holding. of the invest- 
ments or property shall be deemed for the 
purpose ofthis definition to be a business 


carried on by such company or society ; i, 
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Provided further that all businesses to 
which this’ Act. applies carried on by the 
same person shall be treated as one busi- 


“ness for the purposes of this Act ; 


(6) “chargeable period” 
means— 

(a) any accounting period falling wholly 
‘within the term poe nning on the 
isty day of September, 1939, and 
ending on the 31st dey of March, 
1941. and 

(b) where any accounting period falls 
partly within andépartly without the 
said term, such part of that ae 
counting period as falis within the 
-said term). 


(7) “Commissioner” means a person ap 
pointed: to be a- Commissioner of Excéss 
Profits: Tax under section 3 ; 2 

(8) "company" means 2 company as de- 
fined in the Indian Oom panies Act. 1913, 
or formed in pursuance of an Act of Parliae 
ment or of Royal Oharter or Letters Patent, 
or of an Act of the Legislature of a British 


accounting 


" possession’ or of a law of an Indian State, 


and includes any foreign association whe- 
ther incorporated or not which the Oentral 
Board of Revenue may, by ' general ‘or 
special order, declare to be a company for 
the purposes of this Act ; ; 


(9) “deficiency of profits” means— 

(i) where profits have -been made.in 
any chargeable -accounting 
period, the amount by which such 
profits ‘fall short of the standard 


profits ; - 
(it) where-a loss has a made in 
any chargeable accounting 


period, the amount of. the loss 
added to the amount of the stane 
- dard proits ; 


(10) ‘ director” includes any person oce 
cupying tne position of a director by whate 
ever name Called and also includes any 
person who— 

(i) isa manager of the company or 
concerned in the management of 
the businéss ; and 

(ti) is remunerated cut of the funds of 
the business; and ` 

(iii) is the bene icial owner of not leas 


than twenty per cent. of the 
ordinary share capital of the 
company ; 


(11; “dividend” has the meaning assigned 
to the expression in section 2 of the Indian 
Income-tax ‘Act, 1922; 


(To be continued) > 2 Se 


ves e 





IMPERIAL ACTS.: 
(Continued from page 48.) 


(12) “Excess Profits Tax Oficer” means: a 
person appointed to be an Excess: Profits 
ax. Officer under section 3; . | 

(19)..“income™ has the medning. assigned 


to the expression in ‘section 2'of the Indian 


Income-tax Act, 1922; ` 
(74) “fixed rate” in relation to dividends 
on share capital cther than ordinary’ share 
capital, includes a rate fluctuating in accor- 
ae with the maximum rate of income 
3 

(15) “Inspecting Assistant Commissioner” 

means a person appointed to be an Inspect» 

ing Assistant Commissioner of Excess. Profits 

Tax under section: 3;, A K 

. (16) “logs” means a loss.computed in. the 

same manner as, for the purposes: of this 

Act, profitsareto becemputed; | |. 

. (17) “person” includes a.Hindu.undivided 

family ; aS = l 

(18) “prescribed’ means prescribed by 
rules: made under this Act; © . : 

_ (19) “profits” means profits: as: determined 

In accordance with the First Schedule ;, 

, (20) “standard profits” means standard 
profits as c:mputed in accordance with the 

provisions of section 6 ; E 

(21 “statutory pereentage'" means— 

, (a) in relation toa business carried on 
by a body corporate (other than a 
company the directors whereof 
have a controlling interest therein), 

= _ eight percent. per annum ; B 

(6) in relation to any other business, ten 

` Percent. per annum : a 

_ Provided that in relation to any decrease 

of capital the statutory percentage shall. Fe 

in.all cases six per cent. : : | 
Provided further that where the business 
was commenced on or after the Ist day of 

July, 1938, the foregoing percentages shall 

be increased from eight, ten and six per 

cent. to ten, twelve and eight per cent. 


- 


- respectively ; 


(22) "written dowa value” has the mean- 


187—J,,7 


ing assigned to:that expression in sub-sec 
tion: (5) of section, 10:of the: Indian Income 


tax Aet,.1922.. 


v- 3.. Excess profits tax authorities. 


..«(])-Ehere shall be the following classes of 
excess profits. fax authorities for the pur- 
poses:of this. Act, namely :—. - : l 
(a) the:Oentra! Board of Revenue ; 
(b) Commissioners of Excess Profits 


. Fax; : 
(e) Assistant Commissioners of Excess 
. = Profits Tax, who’ may be either 
Appellate Assistant Commissioners 
. of Excess Profits:'Tax or Inspecting 
Commissioners. of Excess: Profits 
T Fax; . 
(d) Excess. Profit Tax. O fficers;, 
(ey Boards: of Referees. o 

(2; Every Commissioner of Excess Profits 
Tax, Appellate Assistant Commissioner of 
Excess Profits. Tax, Inspecting’, Assistant 
Commissioner of. Excess Protits Tax and 
Excess Profits Tax Officer shall be a person 
who. is exercising-the functions of Commis- 
sioner of Income-tax,. Appellate Assistant 
Commissioner of Income-tax, Inspecting 
Assistant Commissioner of [ncomertax and 
Income-tax Officer, respectively, under the 

Indian Incomestax Act, 1922. | 
(8) The Central Board of Revenue shall, 
subject to the provisions of sub-section (2), 
appoint such. persons as Oommissioners of 
Excess Profits Tax, Appellate Assistant 
Commissioners of Excess Profits Tax, 
Inspecting Assistant Commissioners of 
Excess Profits Tax and: Excess Profits. Tax 
Officers as it thinks fit and such persons 
shall. perform their funcions in respect of 
such cases- as the Central Board of Revenue 
may assigntothem: . ey 
Provided that such directions shall be 
made entirely at ‘the discretion of the 
Central Boardof Revenue, and, in parti- 
cular, it shalt be: competent for that. Board 


-e 


t 
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to assign a case or class of cases to an 
officer who is not exercising in respect of 
that case or class of cases the correspond: 
ing functions in relation to the charge 
of income-tax under the Indian Income-tax 
Act, 1922, 

(4) All officers and persons employed in 
tLe execution of this Act shall observe-and 
follow the orders, instructions and direc- 
tions of the-Central Board cf Revenue:.. . 

Provided that nothing in this sub-section 
applies to a Board of Referees: 

Provided further that no such orders, 
instructions or directions shall be given 
‘so as to interfere with the discretion of 
the Appellate Assistant Commissioner in the 
the exercise of his appellate functions, 

(6) A Board of. Referees shall consist of 
not less than three and not more than five 
persons, of whom not less than one-half 
shall be non-«officials having business-experi- 
ence, and one shall be a judicial officer .wLo 
has exercised the powers of a District. 
Judge or who possesses such qualifications 
as are normally required for:appointment 
to the pest of District Judge, and who 
has held judicial ‘office for a period of not 
less than ten years. 

(6) Subject to the provisions of sub-sec- 
tion- (5), the Central ‘Government may make 
rules regulating the formation, composition 
and procedure of Board -of Referees. 


4. Charge of tax. gS 
Subject to the- provisions oftthis Act, there 
- ehall, -in respect of any business to which 
. this Act applies, be charged, levied and 
‘paid on- the amount by which the profits 
during any chargeable accounting period 
exceed the standard profits a tax (in 
this Act referred to as ‘excess profits tax”) 
which -shall, in respect of any chargeable 
accounting period ending on or before.the 
31st -day of - March, 1941, be equal to fifty 
per cent. of that excess and shall, in rese 
pect of any chargeable accounting period 
beginning afterthat date, be equal to such 
percentage of that excess as may be fixed by 
the annual Finance Act : y 
Provided that any profits which are, 
under-the provisions of sub-section (8) of 
fection 4 of the Indian Income-tax Act, 


1922, exempt from incomestax, and all pros. 


fits from any business of life insurance 
shall be totally exempt from excess proe 
fits tax under this Act- - - 


5. Application of Act, | 

This Act ehall apply to évery business of 
which any ,part of the profits made during 
the chargeable accounting period is charge- 


~ 
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able to income-tax by virtue of the provisions 
of sub-clause (2) or sub-clause (it) of clause 
(b) of sub-section (1) of section 4 of the 


Indian Incomes-tax Act, 1922, or of clause (e) - 


of that sub-section : 

Provided that this Act shall not apply 
to any business the whole of the profits 
of which accrue or arise without British 
India where such business is carried on by 


.or.on. behalf of a person who is resident 


but not ordinarily resident in British India 
unless tbe business is controlled in India: 
Provided further that where the profits of 
a part only of a business carried on bya 
person who is not resident in British India 
or not ordinarily so resident’ accrue or 
arise in British India or are deemed under 
the Indian Income tax Act, 1922, so to 
accrue or arise, then, except where’ the 
business being the business of a person who 
is resident but not ordinarily resident in 
‘British India is controlled in India; this 
Act shall apply only to such part of the 
business, and such part shall forall the 
purposes’ of this Act be deemed to be a 
separate business, 


6. Standard profits. a 

(1) For the purposes of this Act, the 
standard profits of a :business in relation 
to any chargeable accounting period-shall, 
‘Subject to the provisions of sub-sections (3) 
and (4), be an amount bearing to the 
profits of the business during the standard 
period, if in respect of that business a 
standard -period is available, the same 
proportion as the chargeable accounting 
period bears to the standard period:.: 


Provided that if the average amount 
of capital employed in the business during 
such chargeable accounting period ‘is 
greater or less than the average amount of 
capital employed: during the standard 
period, such amount shall be increased or 
decreased, as the case may be, by an 
amount calculated by applying the statutory 
percentage to the amount of such increase 
or decrease; 
`- Provided further that in-the case of a 
business which was commenced on or 
after the ‘3lst day of March, 1936, the 
standard profits shall, at the option of 
the person carrying on the business, be 
an amount calculated by applying the 
statutory percentage to the average amount 
of capital employed in the business during 
such ‘chargeable accounting period. “'" 

(2) For the. purposes of this section the 
standard period shall, at the option of the 
person carrying on the business, be—" ` 


ae 


= 


~ 
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(a) the “previous year” as determined 
under section 2 of the Indian 
‘Tacome-tax Act, 1922 for the 
purpose of the income tax assess- 
ment for the year ending on the 

3lst day of March, 1937, or the 
previous year as so determined for 

the year ending on the 3lst day 

' of March, 1938: or E 

(b) the ‘previous years year” ag so deter- 
mined for the year ending on the 
ölst day of Marcb, 1937, and that 

- for the year ending on the 31st 
day of March, 1939; or’ 

(c) the “previous year” as so deter- 
mined for the year ending on the 
dist day of March, 1938, and that 
for the year ending on the 31st 
day of March, 1939: or 

(d) the “previous year” as so determine 


ed for the year ending on the 


dlst-day of March, 1939, and that 
for the year ending on the 3lst 
day of March, 1940: 
„ Provided that in no case shall any period 
of less than nine months be taken as a 
standard period. 

(8) If, within the period specified in the 
notice issued under sub-section (1) of 
section 13, the person carrying on the 
business makes an application to the Excess 
Profits Tax Officer. in this behalf, the 
Excess Profits, Tax Officer shali refer the 
application to the Board of Referees, 
and if the Board is satisfied that during the 
standard period the profits of the business 
were less than might atthe beginning of 
that period have been reasonably expected, 
it may direct that the standard profits shall 
be computed as if the profits during the 
standard period were such greater amount 
as it thinks just: ' ` í 

Provided that such amount shall not 
exceed the statutory peřcentage `of the 
average amount of the capital employed 
in the business Ynless the Board is 
satisfied that owing'to some specific cause 
peculiar to tbe business it is just that 
a greater amount should be allowed. 

(4) The standard profits shall be taken 
to be rupees thirty-six thousand in any 
case in which the:standard profits computed 
in accordance with sub-section (1) are less 
than this sum: ’ 7 eS et 
-~ Provided that ifthe chargeable account» 
ing period is greater or less’ than one 
year the sum of rupees thirty-six‘ thousand 
shall for'the’purposé of this sub-section be 
increased ‘or decreased: proportionately. ` 

(5) where the, standard period. includes 
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any period prior to the commencement of 
Part IH of the Goverament of India Act, 
1935, during which Burma was part of 
British India, there shall, in computing 
the standard profits of a business under 
this section, be excluded from the profis 
of the business during the standard period 
so much of such profits as arose or accrued or 
were received in Burma unless such profits 
are also included in the profits of the 
business during the chargeable accounting 
period, ae : 


‘7. Relief on occurrence of ` deficiency of 
profits. 5 , 
Where a deficiency of profits occurs in 
any chargeable. accounting period in any 
business, the profits of the business charges 
able with ‘excess profits tax shall kə 
deemed to bé reduced and relief shall bə 
granted in accordance with the following 
provisions: ` 
(a) the aggregate amount of the profits 
l sə chargeable for the previous 
chargeable accounting periods shall 
be deemed to be reduced by the 
amount of the deficiency of profits 
and the amount of excess profito 
tax payable in respect thereof shall 
be deemed to be reduced according= 
ly and the relief necessary to give 
effect to the reduction shall be 
given by repayment or otherwise: 
(b) where the amount of the deficiency 
- of profits exceeds the aggregate 
amount’ of the profits so charagee 
able for -the previous chargeable 
accounting periods, or where there 
ig tio previous chargeable account- 
ing pericd, the ‘balance of the 
deficiency of profits or the whole 
cf the deficiency, as the case 
may be, shall be applied in ree 
ducing any profits so chargeable 
for the next subsequent charge» 
able accounting period, and if and 
‘go far as it-excceds the amount of 
' those profite, any profits so charges 
able for the next subsequent charges 
able accounting period and so on, 


8. Successions and amalgamations. . 

(1) As from the date of any change in 
the persons carrying on a business, the 
business shall, subject to the provisions 
of this section, be deemed for all the pure 
poses of this Act except for the purposes 
of determining the amount of the statutory 
percentage to have been discontinued, and 


a new business 'to have been commenced. 
'--(2) "Where the change took place before 


D2 
the Tst- day- of ‘September, 7939, and 
' consisted ‘in the ‘death or retirement of'a 
partner, or- the taking in of ‘a ‘partner, 
the ‘persons ‘carrying on- the business ‘after 
the change may, by ‘notice ‘given in writing 
before ‘the ‘prescribed ‘date'to the Excess 
Profits Tax ‘Officer, elect: that, for ‘the pur- 
poses ofthe provisions-of ‘this’. Act. relating 
to the computation ‘of : standard ‘profits, 
the ‘business shall not be deemed ‘to have 
been discontinued. > . 4 a 


_ (8) A ‘business shall not, forthe purposes 
of thé provisions of this Act relating ‘to 
the computation of standard profits; ‘be 
deemed “to ‘be discovtinued ‘by reason. of 
any change occurring on or “efter the Tst 
day of ‘September, 1939, ‘in the ‘persons 
carrying it on, and ‘the standard ‘pro- 
fits: of the business ‘in ‘relation ‘to any 
‘chargeable accounting period. ‘shall ‘be 
computed accordingly, and, ‘in purticular, 
in compiting the capital employed in. the 
‘business after ‘the change, DO ‘regard shall 
‘be had ‘to any consideration given in respect 
of: the ‘transfer of ‘the ‘business ‘cr any of 
‘the “assets ‘thereof on ‘the occasion of the 
change, = -> a i 
3 Ep) Where,-on or -after the tst day of 
September, 1939, ‘two or more businesses 
‘are: amalgamated, the resulting business 
shall "be treated for ‘the “purposes of the 
provisions: of ‘this Act relating to the 
computation’ of standard ‘profits as if 
< (a) thad ‘been in-existence‘throughout 
-| ` the period during ‘which ‘there were 
‘in: existence ‘any ‘of the former 
‘ -  - businesses; M.A ame 
any prefits made or lossés incurred 


~ |B) | . 

: ‘or ‘¢apiteal employed in ‘any of those 
c it ° former businesses bad been made, 
‘+. ¥ncurred or ‘employed in the 


: resulting business’; and 

(c) any assets of any of ‘those former 
businesses ‘had become ‘assets of the 
resulting ‘business when. they be- 
are came assets of the former ‘business ; 
‘and, in particular, ‘in computing the capi- 
-tal employed in ‘the resulting ‘business, 
no- regard ‘shall ‘be :had -to-any considera- 
tion ‘given in respect-of-the transfer of any 
(of those former’ businesses or any of the 
igssete ‘thereof on the ‘occasion of the amal- 
amatin., . Tah 
-. (3) ‘Where, ‘on or -after the dst. day of 
September, 1939, part of business tis 
‘transferred ‘asa goings’ concern ‘by the person 
therétofore ‘carrying it ‘on ‘to‘andther. person, 
‘the. part transferred dnd 'the part'ngt trans- 
ferred -shall each „be deemed for - the ‘pur- 
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peses ‘of the provisions of -thisAct relating 
to the compuidtion of standard. profits to 
be -a ‘continuation of the original business, 
and the ssid provisions, including the provi- 
sions, of this.section relating ‘to amalgama- 
tions, shall apply accordingly, ‘subject to 
any necessary modifications :: - 

Provided that, for‘the purposes aforesaid, . 
such apportionments shall: ‘be made 
of the profits made, :and losses incurred, 
and the ‘capital employed, in the original 
business, and of any assets of the original 
business as may appear to the Excess 
Profits ‘Tax ‘Officer, or ‘on ‘appeal in the 
prescribed ‘time ‘and manner to the Board of 
Referees, to that Board, to ‘be just, 


(6) Notwithstanding anything in the 
foregoing provisions of this section, where 
a ‘business was carried on immediately be- 
fore the Ist -day of April, 1936, and - that 
business, or the main part of that business, 
was transferred .after the said day and be- 
fore the Ist-day of September, 1939, by the 

erson Carrying it on to another person, 
the Excess Profits Tax Officer, if he is 
satisfied that the business carried on alter 
the transference was not substantially 
different from the business or part trans- 
ferred, shall, on the application of the per- 
son carrying on the business after the 
transference, treat that person, for the 
purposes of the provisions of this Act 
relating to the computation of standard 
profits, :as.if he -had carried on the trans- 
ferred business.or part of the ‘business as 
from the date-of the commencement of that 
business, subject, however, to.such modifica- 
tions (including -modifications as respects 
the computation of capital)-as-he may cone 
sider just. 


(7) "Where, ‘on ‘or after the Ist day -of 
September 1939, a ‘partner in a ‘firm carry- 
ing :cn/a'business to which this Act:applies 
dies, then notwithstanding anything ‘con- 
tained"in sub-section (1) any deficiency ‘of 
profits in respect of an'y‘chargeable account- 
ing period ending on or before the date- of 
bis death shall, if ithas not been fully 
applied in ‘reducing the profits -of ‘any 
chargable accouuting period under Bev- 
tion 7, ‘be carried forward ‘and applied in 
reducing any profits from the same business 
‘carried on ‘by the ‘surviving partner ‘or 
partners in ‘the first chargeable accounting 
périod‘after:the death of the partner, ‘and if 
‘and‘so far ‘abit exceeds the:amount of those 
profits, in reducing ‘any profits from ‘such 
‘busivess in‘the:next ‘subsequent chargeable 


accounting perjiod-and so on, Fon 


x 
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9, Inter connected companies. r" 

` (1) Where any interest, annuity or other 
annual payment, or any royalty. or rent, is 
paid by one company to another company, 
and one of those companies is a subsidary 
of the other, or both are subsidiaries 
of a third company, the capital, profits and 
losses of both .companies shall be ‘computed 
for the purposes of this Act as if— 

(a) the interest, annuity, annual pay- 
ment, royalty or rent were mot 
payable ; ` A T 

(b) any debt ïn respectof which any such 
interest is payable did not exist; 


l ‘and l 
(e) any asset in respect of which any 
such royalty -or rent is payable were 
-. . the property of the company paying 
the royalty or the rent. 
(2) Where 

(a) a company -(hereinafter referred ‘to 
as ‘‘the principal company’) is 
' resident in British India and is not 
i a subsidiary of any other:company 

| resident in British India; and 
(b) ‘during the whole or any part of any 
BE chargeable accounting period of 
' + the principal ‘company, ‘another 
company, whether or not resident 
or carrying on ‘business ‘within 
| Britigh India- (hereinafter referred 
to as “the subsidiary company”) is 
a subsidiary of the principal com- 

| pany, < Saves, fea 
the following provisions of this section 
shall, subject tothe provisions of section 5; 
have effect in relation to that chargeable 
accounting period, 

: (8) If ‘the subsidiary company is a sub- 
sidiary of the ‘principal ‘company through- 
' out the chargeable accounting --period, such 
' capital employed in, and profits or losses 

arising ‘from, the business of the subsidiary 
company as is employed or arise in— 
Yi) the chargeable accounting period; 
‘or 
(ii) any year constituting or comprised 
in the standard period of the 
principal company, . 
shall be treated for the ‘purposes of this 
- Act as if it or they were capital employed 
` jm or as the case may be profits-or losses 
arising from, the business of the principal 
company. | . 
_ (4) I£ the subsidiary company is a-sub- 
sidiary of the. principal company during 
part only of the -chargeable accounting 
period, the excess or deficiency of profits of 
— the subsidiary company for that part -of 
X that period shall be treated as increasing 
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or, as the case may be, decreasing the excess 
or deficiency. of profits of the principal 
company for the whole period and shall not 
be deemed to be an excess or deficiency of 
profits of the subsidiary company. 

In this sub-section, the expressions 
“escess” and “deficiency” mean, in relation 
to profits, an excess or deficiency in relation 
to the standard profits of the subsidiary 
company or, a8 the case may be, the princi- 
pal company. 


(5) In any case to which ‘sub-section (8) 
or sub-section (4) applies, such alteration, 
if -any, of the periods which would other- 
wise be the chargeable accounting periods 
of the subsidiary company shall be made 
as the Central Board of Revenue may 
direct. 

(6) For the purposes of this section, a 

company hall be deemed to be a subsidiary 
of ‘another company if and s0 long as not 
less than nine-tenths of its ordinary share 
capital is owned by that other -company, 
whether directly or through another company. 
or other :companies, or partly directly and 
partly through another. company or other 
companies. 
'.(7) The amount of ordinary ‘share capital 
of one company owned by ‘a second com- 
pany through another company or other 
companies, or partly directly and partly 
through another company or other come 
panies shall ‘be determined in accordance 
with the provisions :of the Third Schedule, 

{8) In this section and the Third Schedule 
refer-nces‘to.ownership shall be construed ag 
references to beneficial ownership, and the 
expression “ordinary ‘share, capital”, in 
relation to-a company, means all the issued 
share capital (by whatever name called) of 
the company, other than capital the holders 
whereof have a right to a-dividend at a 
fixed rate but -have no other right to share 
in the profits of the ‘conpany. 

(9) The principal company shall be entitle 
ed to:allocate to its subsidiary company or 
companies the respective proportionate 
shares of:the excess profits tax payable by 
the whole group, 

(10) The excess profits tax payable by 
virtue of this section by the principal 
company in respect of the profits of :any 
subsidiary company shall, for the purposes 
of ‘section 12, 'be‘deemed to have been paid 
by the subsidiary company and not by the 
principal ‘company. - 


10. Artificialtransactions, _ 
(2).A person shall not for the purpose 
of reducing sny excess profits which are 
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or would be’ chargeable to excess profits 
tax enter into a fictitious or artificial trans- 
action, or carry out ‘any: ‘fictitious: or arti 
ficial operation. 

Explanation.—For the purposes of this 
section an artificial transaction’or oper- 
ation includes every device of whatever 
nature adopted for the purpose of present- 
ing the accountsof a business in a mislead- 
ing form or manner with intent to évade or 
having the effect of evading any obligation 
imposed by. this Act.’ 

(2) Any Buch transaction or operation 
shall be treated as null and void for the 
purpose of: computing the excess Profits: tax 
payable under this Act. z 

(8) If. the: Excess Prifits Tax Officer is: 
satisfied that any person has acted- in 
contravention “of ‘the: provisions of: sùb- 
section (1), he may with the previous ap- 
proval of the Inspecting Assistant Commié- 
sioner direct-that such person shall pay, 
in addition: to any. excess profits tax for 
which he is or would, ‘but for. such trans- 
action’ or : operation, be liable, a penalty 
not ‘exceeding: the tax evaded or sought su 
be evaded. 

.11. Relief in respect of double erie 
profits taxation ; 
(1) The Central Government may by 
notification in- the official Gazette anid 
provision for the grantin g of relief in cases 
where both excess’ profits tax under this. 
Act and excess profits tax under any law in 
force in- the Uniled Kingdom, in any 
Indiun State, orin any other part of His- 
Majesty’s Dominions have been paid upon 
the profits of any: business if it appears. 
to the Central Government that the laws of 
the United Kingdom or of that Indiam 
State or of that other part of His Majesty’s 
Dominions provide for corresponding relief 
in respect of excess profits tax charged om 
profits both in the United Kingdom or in 
that State or in that part and in British 

India: 

Provided. tiai where under section 19 of 

the Finance (No. 2) Act, 1939, national 


defence contribution has been paid in the; 


United Kingdom in lieu of excess! profits 
tax, that. portion of the national defence 
contribution so paid which is equal to the. 
excess profits tax which would -otherwise. 
have been payable shall, for the purposes 
of this sub-section, be deemed to be excess 
profits tax psid in the United Kingdom. 
(2) If any person, who has. paid excess 
profits tax under this Act for any charge- 
able accounting period in respect "of prce 
fits; arising outside India ina country the 
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laws of which do not” provide for’ âny- relief 
in respect of excess protfis tax charged in 
British India, proves’ that he’ has paid 
excess profits tax under the laws of the 
said country in respect of the’ same profits: 
he shall be entitled to the deduction from 
the excess profits tax payable in British 
India of a sum equal to one-half thereof or 
to one-half of the excess profits tax payable 
in the said country, whichever i is the less. 


12, Allowance of excess profits tax in 
computing income for income:tax purposes. 

(I) The amount of the.excess profits tax 
payable in respect of a business for any 
chargeable accounting period diminished 
by any amount allowable by way of relief 
under the provisions of section 11, jshall, 
in computing for the purposes of income-tax 
or super-tax the profits and gains of that 
business, be allowed to be deducted aa an 
expense incurred in that period. 

(2) There shall also be so deducted the 
amount of any excess profits tax payable 
under any law in force in a country 
outside British. India on; the profits of the 
business in .respect of any chargeable 
accounting period.to ‘the extent that suen 
profits arose in-the said country, after di- 
minishing such amount by any amount which 
is allowable by way of relief by repayment, 
set off or otherwise under any law in the 
country where the tax is payable providing 
for the granting of relief in that country 
where excess profits tax has also been charg; 
ed in British India: 

Provided that where, under the provisions 
of this Act relating to deficiencies of profits 
or under any corresponding law in: force 
in the said country. without British India, 
relief is ..given by way of repayment, 
from excess. profits tax chargeable - for, 
any chargeable accounting period pre». 
vious to that -in which the deficiency, 
occurs, the amoant of the deduction 
allowed under sub-section (1).-or sub-sec- 
tion (2) shall not be altered, but the amount 
repayable shall be taken into. account in 
computing the profits, and gains of the 
business for the .purposes of incomestax as, 


if it were a profit of the business accruing, 


in the chargeable accounting period in: 
which the deficiency of profits occurs. 


13. Issue of notices for assessment. i 

`" (1) The Excess Profits Tax Officer may, 
for. the purposes of this Act, require any 
person whom he ‘believes to be engaged 
in any business to which this Act applies, 
orto have been so engaged during any 
Chargeable accounting period, or to -be 
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otherwise liable to pay excess profits tax, 


to, furnish within such period, not being 
less then sixty days from the date of the 
service of the notice, ag may be specified 
in the notice, a return in the prescribed 
form and verified.in the prescribed manner 
setting forth (along with such other parti- 
culars as may be- provided for in the 


-notice) with respect to any chargeable 


accounting period specified in the notice 
the profits.of the business and the standard 
profits of the business as computed in ac: 
cordance with the provisions of section 6 
or the amount of deficiency available for 
relief under section 7 : 

Provided that the Excess Profits Tax 
Officer may, in his diseretion, extend the 
date for the delivery of the return. 


(a) The Excess Profits Tax Officer may 
gerve on any person, upon whom a notice 
has been served under sub-section (1), a 
notice requiring him on a date to be 
therein specified to prcduce, or cause to 
be produced, such accounts or documents 
as the Excess Profits Tax Officer may re- 
quire and may from time to time serve 
further notices in like manner requiring the 
production of such further accounts or 
dceuments or other evidence as he may 
require : l 
' Provided ihat the Excess Profits Tax 
Officer shall not require the production of 
any accounts relating to a period prior to 
the ‘previous year’ as determined under 
section 2 of the Indian Income-tax Act, 1922, 
for the purpose of the income-tax assesa- 
ment for the year ending on the 3lst day 


of March, 1937. ~ 


. 14. Assessments. À 

. (1; The Excess Profits Tax Officer shall, 
by an order in writing after. considering 
such evidence, if any, as he has required 
under section 13, assess to the best of his 
judgment the profits liable to excees profits 
tax and the amount of excess profils tax 
payable on the basis of such assessment, or 
if there. is adeficiency of profits, the 
amount of that deficiency and the amount 
of excess profits, tax, if any, repayable 
and shallfurnish a copy of. such. order to 
the person on whcm the assessment has been 
made. . E i TE 

' (2) Excess profits tax payable. in respect 
of any chargeable accounting period shall 
be payable by the person carrying on the 
business in that period. 

_ (8) Where two or more persons were carry- 
Ing on the business jointly in the charge- 
able accounting period, the assessment 
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shall be made upon them jointly and, in 
the case of a partnersbip, may be made in 
the partnership name. 

(4) Where by virtue of the foregoing pro- 
Visions an assessmen' could, but for his 
death, have been made on any person 
either solely or jointly with any other per- 
son or persons, the assessment may be made 
onhis legal representative either solely or 
jointly with that other person or persons, 
as the case may be. ; . 


15. Profits escaping assessment. 

If, in consequence of definite information 
which has come ‘into his possession, the 
Excess Profits Tax Officer discovers that 
profits of any chargeable accounting period 
cnargeable to excess profits tax have es- 
caped assessment, or have been under- 
assessed, or have been the subject of ex- 
cessive relief, he may at any time within 
five years of the end of the chargeable 
accounting period in question serve on the 
person liable to such tax a notice containing 
allor any of the requirements which may be 
included ina otice under section 13, and 
may proceed to assess or re-assess the 
amount of such profits liable to excess 
Profits tax and the provisions of this Act 
shall,so far as may be, apply as if the 
oe were ` a noticeissued under that sec» 
ion. 


16.. Penalties. . SO 
If the Excess Profits Tax Officer, the 
Appellate Assistant Oommissioner or: the 
Ooramissioner, in the course of any proceed- 
ings under this Act, is satisfied that any 
person has, without reasonable cause, failed 
to furnish the return required under sube 
section (Z) of section 13, or to produce or 
cause to be produced the accounts or decu- 
ments or other evidence required by the 
Excess Profits Tax Officer under subesec- 
tion: (2) .of that. section, or has. concealed 
particulars of the profits made by or capital 
employed in the business, or has deliberately 
furnished inaccurate particulars of,such pro» 
fits or capital, he may direct that such 
person shall. pay by way of penalty, in 
additicn to the amount of any excess profits 
tax payable, a sum not exceeding— 
(a) where the person. has failed to furnish 
i the return required under gube 
section (1) of section 13, the amoant 
of ae excess profits tax payable ; 
an 
(b) in ang other case, the amount of 
a excess profits tax which would have 
been avoided if the retrun made 
had been accepted as correct : 
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‘Provided «that the | : 
Officer shall not impose any penalty under 
this section without the previous approval 
of the Inspecting Assistant Commissioner. 
17. Appeals. | 23, 
(I) Any person aggrieved by a decision 
made in pursuance of section 8; or objecting 
to the amount of excess profits tax for which 
he is liable ss assessed by the Excess Profits 
Tax Officer or denying his liability to be 
assessed under this Act, or objecting’ to any 
penalty imposed by the Excess Profits Tax 
Officer, or to the amount of any deficiency of 
profits as assessed by the Excess Profits Tax 
Officer, or to the. amount allowed by the 
Excess Profits Tax Officer by way of relief 
under any provision of this Act or to any 
refusal by the Excess Profits Tax Officer to 
grant relief may appeal to the Appellate 
Assistant Commissioner: l 
-+ Provided that no appeal shall lie against a 
determination of the amount of the profits 
of any standard period where those profits 
have been determined in accordance with 
the first proviso. to rule 1 of the First 
Schedule except. in respect of adjustments 
made under. the provisions of that Schedule : 
Provided further that oo appeal eer = 
is section against any apportion: 
ae ee by the Excess Profits Tax 
Officer under the. proviso to- sub-section (ő) 
of section 8 or against any decision of the 
Board of Referees under sub-section (8) of 
ection 6. `’ . MEE 
5g) An appeal shalt ordinarily be presented 
within forty-five days of receipt of the notice 
of demand relating to the assessment: or 
penalty objected to or 1n the case of an 
appeal against the assessment of a deficiency 
òf profits, within forty-five days of the 
receipt of the copy of the order determining 
the deficiency, or in the case of an appeal 
against the amount of a relief granted-or 
a refusal to grant relief, within forty-five 
days of the receipt of the intimation of the 
order granting or refusing to- grant the 
relief, but the. Appellate Assistant Oom» 
missioner may admit an appeal, after the 
expiration o f that period if he Is satisfied 
that the appellant had ‘sufficient cause for 
not presenting it within that period, _ 
: (8) An appeal shall be in the prescribed 
form and shall be verified in the prescribed 
manner, | 5 


sro A., 
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' (4) The Appellate Assistant Oommissione? 
shall hear and determine the appeal and, 
subject to the provisions of this: Act, shall 
pass such orders‘as’ he thinks fit, and such 
orders may include an order -enhancing the 
assessment or a penaltyf: 

Provided that an order enhancing an 
assessment or penalty shall not be made 
unless the person affected thereby has been 
given a reasonable opportunity of showing 
cause against such enhancement. 

(5) The procedure: to be adopted: in the 
hearing and determination of appeals shall 
be in accordance with the rules made in 
this behalf by the Oentral Board of Re- 
venue. 7 i ` 

18. Appeal to Commissioner against 
Appellate Assistant. Commissioner's orders 
imposing penalties or enhancing assessments 
or penalties, E l 

(I) Any person objecting to an order 
passed by an Appellate Assistant Commis» 
sioner’ imposing om him a penalty ander 
section 16- or enhancing his: assessment or 
enhancing a penalty under section 17 may 
appeal to the Commissioner. within thirty 
days of the date on which he was served 
with notice of such order. E 
. (2) In disposing of the appeal the Come 
missioner may, after giving’ the appellant 
an opportunity of-being heard, pass such 
orders thereon as-he thinks fit. . 

(8) On the coming into operation of 
Part II of the Indian Income-tax (Amends 
mént) Act, 1939; this section shall cease to 
have effect, a 


19 Power of revision. —— 

(1) The Commissioner may of his own 
motion call for the record of any proceeding 
under this Act which has been taken by any. 
Excess Profits: Tax Officer or Appellate 
Assistant. Commissioner subordinate to him, 
and on receipt of the record may make 
such enquiry, or causes such enquiry to be 
made, and, subject to the provisions of 
this Act, may pass such ordera thereon. 
{including .an order enhancing an assesse 
ment) as he.thinks: fit ; 3 l ' 

Provided that he shall not pass any order 
prejudical to a person to whose business: 
this Aci. applies without hearing him, or 
giving him a reasonable opportunity of 
being heard. i ae 


F 


} 
~ + t} + hie wt yY n -* -,0? > 


iy Pe 
et a 
k3 


18716 


* ie i ee ESN 
Da am main an aE a ar ada a OO et alla 


(NDIAN GASES 





1940 


JOURNAE 


Vol. 187 





IMPERIAL ACTS. 7 


(Continued from page 56.) 


(2) On the coming into operation of Part IL 
of the Indian Incomestax (Amendment) Act, 
1939, sub-section (1) shall cease to have 
effect, but thereafter any Excess Profits Tax 
Officer or any person in respect of whose 
business an order under section 14 has been 
passed who objects to an order passed by 
an Appellate Assistant Commissioner under 
section 16 or section 17 may, within the 
prescribed time and in the prescribed 
manner, appeal against such order to the 
Appellate Tribunal constituted under the 
Indian Income-tax Act, 1922, and that 
Tribunal shall have all such powers in 
disposing of the appeal as it has in respect 
of appeals preferred to it-under the Indian 
Income-tax Act, 1922. 

20. Rectification of mistakes, 

The Commissioner may, at any time, within 

four years from the date of any order passed 
whether by himself or by any Appellate 
Assistant Commissioner or Excess Profits 
Tax Officer under this Act, rectify any 
mistake in any evidence recorded during 
assessment or appellate procéedings, or any 
mistake apparent from the record and shall 
within the like period rectify‘any mistake 
apparent from the record which has been 
brought to his notice by a person to whose 
business this Act applies : l 


Provided that no such rectification shall 
be made having the effect of enhancing the 
liability of any person unless that person 
has been given a reasonable opportunity of 
being heard. 


21.. 
of 1922. 

The provisions of sections 4-A, 4:B, 10, 13, 
21-B, 2¥, 36 to 44-0 (inclusive), 45 to 48 
(inclusive), 49-E, 49-F, 50, 54, 61 to 63 
(inclusive), 65 to 67-A (inclusive) of the 
Indian Income Tax Act, 1922, shall apply 
with such modifications, if any, as may be 
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pplication of provisions of Act XI 


prescribed, as if the said provisions were 
provisions of this Act and referred to excess 
profits tax instead of to incomestax, and 
every officer exercising powers under the 
said provisionsin regard to incOmertax may 
exercise the like powers under this Act in 
regard to excess profits tax in respect of 
cases assigned to him under sub-section (3) 
of section 3 as he exercises in relation to 
income-tax under the said Aci : 


Provided that references in the said pro 
Visions to the assessee shall be construed 
as references to a person to whose business 


this Act applies. 


22, Incomestax papers to be available 
for the purposes of this Act. 

(1) Notwithstanding anything contained 
in the Indian Income-tax Act, 1922, all infor- 
mation contained in any statement or re- 
turn made or furnished under the pro- 
visions of that Act or obtained or collected 
for the purposes of that Act may be used 
for the purposes of this Act. 


(2) All information contained in any 
statement or return made or furnished 
under the provisions of this Act or obe 
tained or’ collected for the purposes of this 
Act may be used for the purposes of the 
Indian Income-tax Act, 1922. 

23. Failure to deliver returns or statee 
ments. 

If any person fails, without reasonable 
cause or excuse, to furnish in due time 
any return or statement, or to produce, 
or cause to be produced, any accounts or 
documents required to be produced under 
section 13, he shall on conviction by a 
Magistrate be punishable with fine which 
may extend to five hundred rupees, and 
with a further fine which may extend to 
fifty rupees for every day during which 
the default continues, 


_ 


ae 
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24.. False statement and declaration. 

if a person makes in any return re- 
quired under section 13 any statement 
which is false, and which he either knows 
or believes to be false, or does not bee 
lieve to he true, he shall be punishable 
on conviction by a Magistrate with simple 
imprisonment which may extend to six 
months, or with fine which may extend 
to one thousand rupees, or with both. _ 


25. Institution of proceedings and com- 
position of offences, : 

(I) A person shall not be proceeded 
against for an offence under section 23 or 
section 24 except at the instance of the 
Inspecting Assistant Commissioner, ; 

(2) No prosecution for an offence punish- 
able under section 23 or section 24 or 
under the Indian Penal Code shall be in- 
stituted in respect of the same facts as those 
in respect of which a penalty has been 
imposed under this Act. 

.(8) The Inspecting Assistant Commis- 
sioner may, either before or after the 
institution of proceedings, compound any 
offence punishable under section 23 or 
section 24. 


‘26. Power of Central Board of Revenue 
to grant relief in special cases. . 

- (1) If the Central Board of Revenue 
is satisfied in the case of any business 
that special circumstances exist which 
render if inequitable that the standard 
' profits of the business in relation to any 
chargeable. accounting period should be 
computed in accordance with the provisions 
of sub-section (I) of section 6, and that no 
relief or insufficient relief has been granted 
under the provisions of sub-section (3) of 
that section, the Central Board of Revenue 
may direct that the standard profits of the 
business shall be computed to be such 
greater amount as the Central Board of 
Revenue thinks just: l 

Provided that- such amount shall not 
exceed the statutory percentage of the 
average amount of the capital employed 
in the business unless the Central Board 
of Revenue is satisfied that owing to some 
specific cause peculiar to the business it 
is just that a greater amount should be 
allowed and that the relief, if any, afforded 
by the Board of Referees under subs-sec- 
tion (3) of section 6-is inadequate, - 

(2) Without prejudice to the generality 
of the provisions of sub-section (J) the 
Oentral Board of Revenue shall, in con- 
sidering the making of a direction under 
that sub-section, have regard to the following 
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that the capital employed ‘in a 
business commenced on or after the 
lst day of July, 1988, is so small 
in relation to the volume of the 
activities of the business that to 
compute the standard profits in 
accordance with the. provisions of 
section 6 would be inequitable 
taking into account the normal 
profits made in similar businesses ; 
that owing to the nature of 
the business heavy expendi» 
ture by way of preliminary ex 
penses or expenses in connecte 
tion with experimental or deve- 
lopment work has been incurred 
in accounting periods closely 
preceding the chargeable accounte 
ing period and that during the 
chargeable accounting period such 
expenditure would normally fall to 
be written off wholly or partly in 
the books of the person chargeable 
to excess profits tax; 

(c) that the business is of a pioneer 

nature, that is to say, is concern 
ed with an industrial process or a 
form of manufacture of production 
not undertaken in British India 
before the Ist day of April, 1932, 
and has not been in existence 
long enough to have paid income- 
tax for the previous year as 
~ determined for the purpose of the 
income*tax assessment for the year 
beginning on the Ist day of April, 

1937. 

(8) If the Oentral Board of Revenue is 
satisfied that the computation in accordance 
with the provisions of Schedule I of the 
profits of a business during any chargeable 
accounting period would be inequitable, 
owing to any of the following circumstances, 
namely :— 

(a) any postponement or suspension, as 
a consequence of the present 
hostilities, of renewals or repairs, 


(a) 


(b) 


or 

(b) the provision of buildings, plant 
or machinery which will not be 
required for the purposes of the 
business after the termination of 
the present hostilities: or , 

(c) difficulties in bringing into British 
India income arising outside British 
India where the country in which 
the income acerued prohibits or 
restricts by its laws the re 
mittance of money to British India, 


j 
t 


and loss in the remittance to 
British India of such income bee 
cause of fluctuations in the rate of 
exchange between that country and 
British India ; 
the Oentral Board of Revenue may 
direct that such allowances shall be made 
- 10 computing the profits of the business 
during that chargeable accounting period 
$. 88 a Central Board of Revenue ‘thinks 
‘' jast: 

Provided that im making such direction 
the Central Board of Revenue may impose 
such conditions as it deems appropriate. 

27. Power to make rules. l 

(I) The Central Board of Revenue may, 

' subject to the control of the Oentral 
Government, make rules for carrying out 
the purposesof this Act. 

(2) Without prejudice to the generality 
of the foregoing power, such rules may— 

(a) prescribe the procedure to be fol- 
lowed on appeals, applications for 
rectification of mistakes, and appli- 
cations for refunds; 

(b) provide for the adaptation to excess 
profits tax of any of the provisions 
of the Indian Incomes-tax Act, 1922, 
which are made applicable to 
excess profits tax by section 21; or 
of any rules made under any such 
provision ; 

(e) provide in regard to companies 
whose business consists wholly or 
mainly in the dealing in or holding 
of investments forthe granting of 
exemption or relief from liability 
to excess profits tax of profits 
derived from investments in other 
companies the profits of which have 
been subjected to excess profits tax 
in British India; 


.(d) provide for any matter which by, 
i or under, this Act is to, be prese 
eribed. 
À (3) The power to make rules conferred 


' by this section shall be exercised in like 
| manner as the power to make rules under 


section 59 of the Indian Income-tax Act, 


SCHEDULE I, 


[See section 2 (19).] 


Rules for the computation of profits for 
purposes of Excess Profits Tax. 

x 1. The profits of a business during the 

- standard period, or during any charge» 
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able accounting period shall be separate- 
ly computed, and shall, subject to the 
provisions of this Schedule, be computed 
on the principles on which the profits 
of a business are computed for the pure 
poses of income-tax under section 10 of 
the Indian Income-tax Act, 1922: 

Provided that where the profits during 
any standard period have already been 
determined for the purpose of an assess- 
ment under the Indian Incomertax Act, 
1922, such profits as so determined shall, 
subject to the adjustments required by 
this Schedule, be taken as the profits 
during that period for the purpose of 
excess profits tax: 

Provided further that where a standard 
period or chargeable accounting period is 
not an accounting period, the profits or 
losses of the business during any accounte 
ing periods wholly or partly included 
within the standard period or chargeable 
accounting period shall be so computed as 
aforesaid, and such division and appore 
tionment to specific periods of those profits 
or losses and such aggregation of those 
profits and losses, or any apportioned 
part thereof shall be made as appears 
necessary to arrive at the profit during 
the standard period or chargeable account- 
ing period: and any such apportionment 
Shall be made in proportion to the nume 
ber of months or fractions of months in 
the respective pericds unless the Excess 
Profits Tax Officer, having regard to any 
special circumstances, otherwise directs. 

2. The profits of a business during the 
standard period shall be computsd on the 
same basis and in the same manner as 
the profits of that business are under the 
Indian Incomesrtax Act, 1922, as amended 
by the Indian Income tax (Amendment) 
Act, 1939, computed for the chargeable 
accounting period, notwithstanding that 
the Indian Income-tax (Amendment) Act, 
1939, may not have been in force in the 
standard period. 

3. (1) The principle of adding the 
allowance for depreciation for any one 
period to the allowance for depreciation 
for any subsequent period and deeming 
it to be part of the allowance for such 
subsequent period shall not be followed. 

(2) No allowance shall be made for any 
loss other than a loss sustained in a busi- 
ness to which this Act applies. 

(8) Nothing in this Act shall be cone 
strued a8 permitting the application, in 
computing profits for the purposes of the 
excess profits tax, of the provisions of 
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sub-section (2) of section 24 of the Indian 
Income-tax Act. 1922. 

4. (1) Income received from investments 
shall be included in the profits in the 
cases and to the extent provided in sub- 
rules (2) and (4) of this rule and not 
otherwise, 

(2) In the ease of the business of a build- 
ing society, or of a moneylending business, 
banking business, insurance business, or 
business consisting wholly or mainly in the 
dealing i in or holding of mvestments, the 
profits shall include all income received 
from investments, whether or not such 
income ié included in the profits charged 
undér section 10 of the Indian Income-tax 
Act, 1922, or is charged under any other 
section of that Act, or has been subjected 
to deduction of tax at source or is free of 
or exempt from income-tax, 

(8) Notwithstanding anything contained 
in sub ‘rule (2:, where the profits of a subs 
sidiary company are under the provisions 
of section 9 to be included in the profits 
of tha principal company for the ‘purposes 
of assessment to excess profits tax, divi- 
dends. from the subsidiary company out 
of Buch profits shall not also be included 
in the profits of the principal company. 

(4) I nthe case of a business which 
consists wholly or partly i in the letting out 
of property on hire, the income from the 
property shall be included in the profits 
of the business whether or not it has been 


charged to incometax under section 9 of | 


the Indian Income-tax Act, 1922, 
any other section -of that Act. 

(8) Where the person carrying on a 
business is the beneficial owner of any 
investments, the income from which is 
by virtue of the provisions of this rule 
fot to be taken ‘into account in computing 
the profits of the business, and a deduction 


or under 


would, apart from the provisions of this | 


rule, fall to be made in respect of interest 
on borrowed | money, the deduction (if any) 
to be made in respect of that interest 
shall be computed as if the principal of 
the borrowed money were reduced by the 
value of those investments: 

Provided that where the person carry- 
ing on the business is not a company; no 
such reduction shall be deemed to be 
made in the principal of any borrowed 
money in respect of any investments unless 
the investments are mortgaged, charged 
or pledged as security for the repayment- ‘of 
that mcney and interest thereon. 

5. If at any time after the close of the 
standard period, any incre age in the capital 
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employed in a business has been effected by 


means of a loan from a bank carrying 
on a bona fide banking business, or by 
means of a public issue of debentures 
secured on the property of the company, 
the interest on so much of the loan or 
debentures “as bas been utilised in effect- 
ing the increase in the capital shall not 
be deducted in computing the profits for. 
the purposes of excess profits tax and, 
notwithstanding the provisions of rule 2 
of Schedule IJ, that amount of such loan or. 
debentures shall not be deducted in arriv- 
ing at the amount of the capital employed 
in the business, ; 

6. No deduction shall be made on ac- 
count of liability to pay, or payment -of, 
income-tax, superetax, or excess profits 
tax. 

7. (1) In the case of a business . carried: 
on, in any accounting period. which con- 
stitutes or includes a chargeable accounting 
period, by 8 company the directors whereof 
have a controlling interest therein,— 

(aj if the standard profits of the com- 
pany are computed by reference 
to the profits during a standard 
period, no deduction shall be allow- - 
ed in respect of directors’ remuneras 
tion in excess of the amount paid for 
directors’ remuneration in respect of 

« the standard period or, if the 

. - standard period is longer or shorter 

| than the accounting period, in 

excess .of a sum which bears to 

_ the sum paid for directors’ remu» 

neration in respect of the standard 

period the same proportion as the 

‘ fial of the aecounting period 

bears to that of the standard. 
period; 

(6) if-the standard profits are not 
computed by reference to the pro- 
fits during a standard period, no 
deduction shall be allowed in 
respect of directors’ remuneration. 

(2) In this rule the expression ‘‘directors' 
remuneration” does not include— 

(a) the remuneration of any director 
who is required to devote sube 
stantially the whole of his time 
to the service of the company in 
a managerial or technical capacity 
and is not the beneficial owner of, 
or able, either directly or through 
the medium of other companies or 
by any other indirect means, to 
control, more than five per cent. 
of the ordinary share capital of - 
the company, of 


- 


1940 


(b) the remuneration of any managing 
agent where. such remuneration is 


- included in profits of the manag- 


: ing agent's business for the pure 
poses of excess profits tax. — 

8. Inthe case of a business carried on 
by a company, ifthe standard profits of the 
Company are computed by reference to 
the profits during a standard period, 
no deduction skall be allowed in respect 
of remuneration paid to a managing agent 
in excess of the amount which would have 
been payable ito that managing agent if 
the agreement in force in the standard 
period had been in force in the chargeable 
accounting period,- except where such 
remuneration is subjected to excess profits 
tax in the hands of the managing agent. 

9: Where the performance of,a contract 
extends beyond the accounting period, there 
shall ,unless the Excess Profits Tax Officer, 
owing to any special circumstances, other- 
wise directs) be attributed to. the accounting 
periods such proportion of the entire profits 
or loss which has resulted, or which it is 
estimated will result, from the complete 
performance of the contract as is properly 
attributable to the accounting period, 
having regard to the extent to which the 
contract was performed therein : 

Provided that when any such contract: has 


been completed and thé profits have ‘been 


finally ascertained, if the aggregate of the 
amounts attributed to previous accounting 
periods exceeds the profit, as finally ascer- 
tained, from the complete performance of 
the contract, an adjustment shall be made 
to reduce the amounts so attributed to the 
various chargeable accounting periods to 
the amount of the profits as finally ascer- 


’ tained, 


[San 


Te T ai r m } 


10, In respect of any building erected 
on or after the lst day of September, 1939, 
which during any chargeable accounting 
Period has ceased to-be required for the 
purposes of the business or has been sold, 
any amount by which the value of the builde 
ing at the date when it ceased to be required 
for the purposes of the business or the price 
obtained for the building, as the case may 
be, falls short of the written down value of 
the building shall be allowed as a deduction 
in arriving at the profits of that chargeable 
accounting period. 
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SCHEDULE II. 
[See section 2 (8).] 


Rules for computing the average amount of 
capital, 

1. (1) Subject to the provisions of this 
Schedule, the avérage amount of the capital 
employed in a business (so far as it does 
not consist of money) shall be taken to be— 

(@) so far as it consists of assets acquired 
by purchase on or after the come 
mencement of the business, the 
price at which those assets were 
acquired, subject to the deductions 
hereaiter specified ; 

(b) sofar as it consists of assets being 
debts due to the person carrying 
on the business, the nominal 
amount of those debts, subject to 

| the said deductions ; = 

(c) so far as it consists of any other assets 
which have .been acquired other- 

_ wise than by purchase as aforesaid, 
the value of the assets when they 
became assets of the business, 
‘subject to the said deductions. 

(2) The: price or value of any assets other 
than a debt shall be subject to such deduc- 
tions for depreciation as are necessary to 
reduce the asset to its written down value 
and, in the case of a debt, the nominal 
amount of the debt shall be subject to any 
deduction which has been allowed in respect 
thereof for income-tax purposes. 

(3) Where the price of any asset has been 
satisfied otherwise than in cash, the then 
value of the consideration actually given 
for the asset shall be treated as the price 
at which the asset was acquiféd. 

2.- (1) Any borrowed money and debts 
shall be deducted, and in particular any 
debt for income-tax or super-tax or for 
excess profits tax in respect of the business 
shall be deducted: _ p 

‘Provided that any such debt for income- 
tax or supertax or excess profits tax shall, 
for the purposes of this Schedule, be deemed 
to have become due— 

(a) in the case of incomestax and super- 

| tax,on the last day of the period 
of time within which the tax is 
payable under sectiou 45 of the 
Indian Income-tax Act, 1922; 

(b) in the case of excess profits tax, on 
the first day after the end of the 
chargeable accounting period in 
respect of which -the tax is assess- 
able notwithstanding -that the 
excess profits tax may not have 
been assessed until after that date. 
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(2) Where any debt for the excess profits 
tax assessable in respect of any period is 
to be deducted under this rule, the amount 
thereof shall not be reduced as the result 
of any relief to be given in respect of a 
deficiency of profits occurring in any subse- 
quent period, and the amount of any such 
relief {shall be treated as having become 
an asset of the business on the first day 
after the end of the chargeable accounting 
period in which the deficiency occurred. 

3. Any investments the income from 
which is by virtue of the provisions of the 
First Schedule not to be taken into account 
in computing the profits of the business, 
and any moneys not required for the pur- 
poses of the business, shall be left out of 
account, but where any investments in the 
beneficial ownership of the person carrying 
on the. business are so left out of account, 
the sum (if any) to be deducted under the 
last preceding rule in respect of borrowed 
money shall be computed as if the principal 
of the borrowed money were reduced by 
the value of those investments : 

- Provided that where the person carrying 
on the business is not a company, no reduce 
tion shall be deemed to be made in the 
principal of any borrowed money in respect 
of any investments unless the investments 
are mortgaged, charged or pledged as secu- 
rity forthe repayment of that money and 
the interest thereon. 

4, Notwithstanding anything contained 
in rule 3, in the case of the business of 
shipping, to which this Act applies, the 
sale proceeds of any tonnage sold or the 
amount of compensation in respect of loss 
of ships or the amount of accumulation of 
reserves, whether invested or not, shall be 
taken into account in computing the average 
amount of capital employed in such busie 
Ness : ~- 

Provided that any income received from 
investment of such funds shall be included 
in computing profits for purposes of the 
excess profits tax, 

5. For the purpose of ascertaining the 
average amount of capital employed ina 
business during any period, the profits or 
losses made in that period shall, except 
so far as the contrary is shown, be deemed— 

(a) to have accrued at an even rate 
throughout the period ; and 
(b) to have resulted, as they accrued, in a 


corresponding increase, or decreese, i 


as the case may be, in the capital 
‚employed in the busioess. 

6, Where, i in accordance with the second 

proviso to section 5 of this Act, this . Act 
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is applicable to part only of a business, 
the capital employed tin that part shall be 
computed separately from any other capital 
of the person carrying on the business, 
and all references to capital employed in 
a business shall be construed as references 
to capital employed in that part of tte 
business only,’ | 


bespise arn ephel 


SCHEDULE III. 
[See section 9 (7)]. 


Rules for determining the amount of: 
capital held by a company through other 
companies. 

1. Where, in the case of a number of com- 
panies, the first directly owns ordinary share 
capital ofithe second and the second directly 
owns ordinary share capital of the third, 
then, for the purposes of this Schedule, the 
first shall be deemed to own ordinary share 
capital of the third through the second 


‘and, if the third directly owns ordinary 


share Capital: of a. fourth, the, first shall 
be deemed to own ‘ordinary share Capital 
of the fourth through the second and 
third, and the ‘second shall ‚be deemed .to 
own ordinary share capital of the Touryk 
through the third, and so on, 

2. Inthis Schedule— 

(a) any number of companies of- which 
the first directly owns ordinary - 
share capital of the next and the 
next directly owns ordinary share. 
capital of the next but one and so 
on, and, if they are more than three, 
any three or more of them; are 

`> referred toas “a series”; 

(b) in any series—~ . 

(t) that company which owns daan 
share capital of another through 
the remainder is. referred to as 
“the first. owner’; , 

(ii) that other company the ordinary. 
share capital of which isso owned 
ig referred to as “the last owned 
company”: 

(wut) the remainder, if one only, is 
referred to as an “intermediary” 
or, if more than one, is referred to 
as a “chain of intermediaries"; 

(c) a company in a series which diresis 
owns ordinary share capital of 
another company in the series is 
referred toas an “owner”; 

(d) any two companies in & series of 
which one owns ordinary share 
capital of the other directly, and 
not through one or more of the 
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other companies in the series, are 
referred to as being directly related 
Z to one another. 

3. Where every owner in a series owns 
the whole of the ordinary share capital of 
the company to which it is directly related, 
the first owner shall be deemed to own 
through the intermediary or chain of iater- 
mediaries the whole of the ordinary share 
capital of the last owned company. 
` 4 Where one of the owners in a series 
. owns a fraction of the ordinary share capital 
of the company to which it is directly 
related, and every other owner in the series 
owns the whele of the ordinary share 
capital of the company to whichit is directly 
related, the first owner shall- be deemed 
to own that fraction of the ordinary share 
capital of the last owned company through 
the intermediary or chain of intermediaries. 

5. Where— 

(a) each of two or moreof the owners 
in a series owns a fraction, and 
every other owner in the series 
owns the whole, of the ordinary 
share capital of the company to 
which it is directly related; or 

(b) every owner in a series owns a 
fraction of the ordinary share 


capital of the company to which’ 


it is directly related; 
the first owner shall be deemed to own 
through the intermediary or chain of ;inter- 
mediaries such fraction of the ordinary 
share capital of the last owned company 


as results from the multiplication of those 
fractions. 

6. Where the first owner in any series 
owns a fraction. of the ordinary share 
capital of the last owned company in that 
series through the intermediary or chain 
of intermediaries in that series, and also 
owns -another fraction or other fractions of 
the ordinary share capital of the last 
owned company, either— 

(a) directly; or 

(6) through any intermediary or intere 

mediaries which is not a member 
or are not members of that series; 


or 

(c) through a chain or chains ‘of inter- 
mediaries of which one or some or 
all are not members of that Series; 


or. 

(d) in a case where the series consists 
of more than three companies 
through an intermediary or inter- 
mediaries which is a member or 
are members of the series, or 
through a chain or chains of 
intermediaries consisting of some 
but not all of the companies of 
which the chain of intermediaries 

- in the series consists; 
then, for the purpose of ascertaining the 
amount of the ordinary share capital of the 
last owned company owned by the first 
owner, all those fractions shall be aggregate 
ed and the first owner shall be deemed to 
own the sum of those fractions, 


BREAKING DOORS FOR PURPOSE OF EXECUTING ~ 


The question whether a police officer 
charged with the duty of executing a 
warrant of commitment, is justified in break- 
‘ing open doors to obtain entry to the 
premises where the defendant is residing, 
is sometimes of considerable importance, and 
as there appears to be no authority directly 
in point the matter is worth discussion. 

“Paley on Summary Convictions” states: 
“A constable, in the execution of a warrant 
of commitment, may break open outer as 
well as inner doors of any house in which 
the offender is an actual inmate or resident. 
But he must first signify to those in the 
house the cause of his coming, and request 
them to give him admittance, It may be 
doubted whether the doors of a stranger can 
be forced upon the mere ground of the 
offender being within, if the latter be not 
an actual resident or inmate.” Reference 


is made to Harvey v. Harvey (1884) 26 Oh. 
Div. 644, and Launock v, Brown (1819) 
2B. and Ald 592; 106 E, R, 482. Any 
statement in Paley is entitled to respect, 
and we have no doubt that this is a 
correct statement of the law, but since 
many text-books are silent upon the point, 
and it is often considered to bein doubt, it 
seems desirable to look into such cases as 
bear upon it. 

In Launock v. Brown, supra, the warrant 
in question under an old statute authorsic 
ed entry and search, but Abbot, O. J., 
dealt with the general question of breaking 
doors in the execution of criminal process 
and laid it down that in misdemeanours 
entry must first be demanded. It seems 
implied, therefore, that doors may be broken 
after such demand. 

In Hagleton v. Gutteridge (1843), 8 J. 


distress: for rent a forcible 
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P. 643; 18 ‘Digi: 275,:.it was held. that in a 
re-entry by 
breaking the’ outer door is justifiable under 
a warrant of-distress where the party execute . 


-Ing* the warrant.has been forcibly turned 


out, of possession: Again, in Bannister v. 


-Hydeiand Another (1860), 24 J.P., 220, 18 


Dig. 357, a person, who was put in possession 
by a landlord under.a distress-went out for 
refreshment, intending to return, In his 
absence the. tenant locked the’ outer door 
and refused readmission, whereupon the 
man in possession -broke open thé door of 
the house and re-entered, It was held that. 
the man in possession was justified in 80 
doing, and that, in going out as’ he did he 


had in no way ’ abandoned his distress. In ` 


these: cases, be it noted,.the distress was for 


. Tent, and there -was no question of any. 
X -criminal offence or process. 


It may be con- 
fidently argued that where a police officer 


is attempting to execute a warrant issued - 


by a Court against a. ‘person convicted of 
an offence his powers: * ar not less than 
those of a man: in possession for rent. 


The Keadaote in Harvey v. Harvey, supra 


reads: “Whserea writ of attachment has 
issued against a party toan action for con- 
tempt.of court in non-compliance. with an 
order for the uelivey over of deeds and . 


documents, the officer charged-- “with athe” 


execution of the writ may - -break open the 


outer door of the “house in order tò execute: 
it.” Ghitty, J., in’his judgment dealt with | 


the history of the law on the subject, and 
drew a distinction between criminal 


1° 
~ - AS 7 3 
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X 
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established. So far as Warrants of 


-broken for the purpose of- 


pro- 
ceeding and ewssroceedings for contempt of- 
Gourt on me one hand, and. civil prooeodinge 


S ~/ BND’ oy VOLUME 187%. O 2s 





cotcerning individuals on the other. From- 
his observations--it would seem that where 
the public weal requires that, process should- 
be executed the powers of an.officer to break 
open doors where admission. eannot, other- 
wise be obtained: may be considered as 
‘come: 
mitment ‘issued. by Oourts. Of | summary 
jurisdiction are concerned, it is submitted - 
that the. public: weal requires that penalties 
should be enforced and warrants executed, 


session of a warrant-of ‘commitment may, 
after being refused: admission, bréak open 
a door for the purpose ` ‘of > ‘executing the” 
warrant. - 

A warrant of! ‘commitment is, in fact, . 
though notin form, also a warrant of ape, 
prehension. A: warrant of commitment | 
commands the constable’ to, convey~ the. 
defendant to a prison, and obviously ` a de- 
fendant who is at large cannot be conveyed 
to prison unless he be first apprehended.. 


. Therefore, - wherever á constable has authdé= 
. Tity -to break open , doors to effect an arrest 


he niust also have such authority for the 
purpose óf executing a warrant of commit- 
ment: -It would: be strange if. there were 
power. to-break open doofs to arrest a 
person suspected: of an- offence, ‘but no such’. 


“authority to arrest a person who’ se been: 


actually convicted of that offence. ~ 
We think, therefore, that doors may’ be 

‘executing a 

‘wairant of commitment, whether the adju- 


wETOs 


and that, ‘therefore; a police. officer in pose. | 


4 


| 


1 


i 


dication be imprisonment without thé option | | 


of a fine, or whether it Be for the enforces 
-ment ‘of fine, and that this applies to’ a con- 
viction for any criminal oe —J. P. 


| 


